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ABSENCE. 
I  WITH  LEAVE. 

A.  Not  Duty  8tatub Page  7 

B.  OmcBRS. 

1.  Ordimtry  leaves. 

a.  Indulgence  not  a  right. 

b.  Iieftve  and  duty  status  incompatible PayeS 

(1)  Dinbility  on  leave  not  in  line  of  duty. 

c.  Authority  to  grant. 

(1)  May  ext«nd. 

(2)  May  not  give  nun«  jtro  (un*-. 

(3)  Chief  of   Engineers  may  not  grvtt  aa  department  com- 

mander. 

d.  Granted  in  tarma  of  months  and  days. 

e.  Leave  order  does  not  relieve  from  duty Page9 

I.  Staff  officers  must  apply  to  War  Department  for  one  month  or 

more. 
S.  Extra  leaves. 

(1)  Frofeaaon  at  United  Stales  Military  Arademy, 

(2)  Instructors  at  service  schools. 

(a)  Student  officers Page  10 

(3)  Officers  on  duty  with  civil  government  in  Phihppine 

Islands. 
h.  Fail  to  sail  on  scheduled  tranaport. 
1.  Date  of  arrival  in  United  Statea. 
k.  Graduation  leave  interrupted  by  temporary  duty. 
1.  Relinquishment,  express  and  implietl. 

m.  Rule  for  computing  leave  allowance Page  11 

(I)  Suspension  is  not  leave. 
n.  Commutation  of  quarters  un  leave. 

2.  Hunting  loaves. 
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1.  WITH  LEAVE— Continued. 

C.  Enlisted  Men. 

1.  Ordiaaiy  pasa. 

>.  Cun  not  be  used  to  cover  desertion I'agt  12 

(!)  Attempt  to  hoar<l  departing  ship  while  on  pass. 
t.  Overstaying  pass  while  on  shore  leave, 
c.  Duty  status.    See  Abaence  I  C  4  b, 

2.  Hunting  pass. 

3.  Fishing  pass, 
<.  Furlougli. 

e.  Commander's  discretion  not  suliject  In  revision Page  13 

b.  A  pass  for  several  daj-s  is  a  furlough.     Pass  and  furlough  dis- 

tinguished. 

c.  Uniform  not  required. 

d.  Employment. 

(1)  By  Quartermaster's  Department. 

(2)  In  civil  life, 

e.  Soldier  returns  after  furlough  has  expired. 

(1)  Commutation  paid  if  delay  excused. 

(2)  Not  paid  if  soldier  has  been  discharged Page  14 

t.  Service  for  retirement. 

(1)  Furlough  not  counted. 

(2)  In  service  beyond  tlie  seas  furlough  does  notcountdouble. 
{.  Not  given  to  enable  soldier  to  accept  commission  as  scout  officer, 
li.  Return  transportation  on  commercial  liner  charged  against  soldier. 

D.  NuBSE  Coups. 

1.  Leave  not  cumulative. 
n.  WITHOUT  LEAVE. 

A.  Offickks. 

1.  Retrained  l>y  civil  autliority. 

2.  0\'crpiiay  absence  with  leave. 

B,  EsusTEu  Mem. 

1,  Olilipalioii  to  remain  and  Id  return  \n  DrKntiizatinn Page  15 

2,  Thirty-second  artii'le  nf  war  rctern  1^.  ab^iico  friim  prist, 

3,  Fnim  civil  hiispilal. 

4,  Restniiiicd  by  forte  mnjVfir. 

a.  By  civil  aullwrily, 

(1)  Turned  ovor  Ui  civil  liy  inilit.iry  anllioritie,^. 

b.  liy  disability. 

5,  SuKlier  requesis  transportation  back  U<  pest, 
G,  What  is  proper  Blation. 

7.  Restored  to  duty P'lye  IS 

8.  No  service  no  pay, 

a.  Ler<8  than  one  day  not  connlcd. 

b.  .Vi'qiiiitalof  de,'«ertion  dues  not  prevent  furfciliire  iit  pay. 

9.  Time  Ifpt  made  good, 

a.   In  hands  of  civil  authorities, 

10.  Siine  pro  lunc  order  dooe  not  chansf  slalua, 

I  A.  Ilihl,  flmt  iLii  officor  un  Icuvc  of  atwenco  for  more  (Imti  24 
liotirs  or  n,  solilior  on  fiirlmi'rh  is  on  a  stains  of  ahscriri;  ivith  Ictivti  and 
K()  can  not  be  roKaniwi  its  occupying  a  status  ofduti/.  ('.  i^Ofl.',!),  Jiin. 
>3,  HfU). 

I  B  1  a,  A  leave  of  absence  is  an  iii(hilfj;fincc  wliicli  is  or  may  bo 
granted  to  an  officer  at  tlie  pleasure  and  in  the  discretion  of  a  proper 
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military  superior.  IltUl,  that  oh  it  is  not  a  privilege  created  by  law 
it  can  not  for  that  reason  ever  be  dwmmdej  as  a  mattvr  of  legal 
right.'     C.  13348.  Ihe.  8,  190S. 

I  B  I  b.  The  status  of  leave  of  nbsunoo  and  that  of  duty  are 
incompatible,  and  both  cttn  not  exbt  at  the  same  time  in  respect  to 
tlie  eame  person;  nor  is  there  aii  interiiKHliati^  status,  or  cnuiiection, 
lying  between  tlit^ni  wliifb  partake!)  of  some  of  the  incidonta  of  both. 
tt  one  exists,  the  otlier  n(.-<:eti»urily  fejutcit  to  exist.  In  n  co-m)  in  wiiicb 
an  olficer  had  l>opn  gninl^d  leave  to  visit  tlie  United  Stattw  by  a 
pn)por  commuiidin;;  K*'"t'riil  in  the  Philippine  Islands,  ami,  aultso- 
quently  was  placed  on  a  status  of  duty  by  the  Sw:retary  of  Wur  the 
supi-rior  of  such  commander.  htU,  timt  aa  both  rondition.i  could  not 
exist  together,  one  must  survive  and  one  must  bo  destroyed.  A< 
between  the  two,  it  seems  to  admit  of  no  doubt  that  the  RtatiM 
created  by  tlie  commandiuj;  {i-enernl  in  the  Philippine  Ixland^  must 
yield  to  tliat  created  by  tlie  Secretar>-  of  War.  C.  £0917,  Jan.  IS, 
1906;  SSffee.  Sept.  21.  i908. 

I  B  1  b  (!).  An  officer  was  disabled  wbilo  on  leave,  flfhl  tbat 
his  status  wfts  not  one  of  duty,  OiS  diiiability,  to  be  pensionable,  nuiat 
liave  been  incurred  in  line  of  duty.  C.  SS634,  Oct.  J,  1909;  J93gS, 
Ftb.  m,  I90G. 

I  B  1  c  (I).  A  puMt  commander  ^ranUnl  10  davs'  leave  of  absence 
to  an  ofTicer  under  bis  command  which  was  in  tact,  tbousb  not  in 
form,  an  extension  of  a  leave  already  granted  by  a  higher  com- 
mander; hfld,  thai  tbo  authority  uf  a  'commandiug  uflicer  of  a  nosl 
in  the  matter  of  leaver  of  absence  to  oflicers  is  fully  set  fortli  in 
(panii;rnph  4'J)  the  Artny  Itcgulationo  (1910)  and  does  not  extend 
to  the  grantiuK  of  a  leave  in  continuation  of  one  previously  Rtanted 
by  superior  authority;  sucli  power  being  reslrict*>ii  bv  regulation  to 
tiie  olTicer  by  whom  tlie  ongtual  leave  was  grouted  or,  when  tbo 
indulgence  a.sl(ed  for  is  lievond  his  power  to  grant,  to  the  next  higher 
commander.     C.  17491,  f'eb.  3.  mi5;  17440.  Jan.  S4,  1905. 

I II  1  c  Ci).  The  Army  Kegulations  vest  in  certain  military  com- 
manders the  power  to  grant  leaves  of  absence;  held,  that  the  authority 
80  vesli'd  in  thu  several  cbussctt  uf  military  commanders  is  one  wlucb, 
from  its  nature,  is  operative  in  futuro,  and  leaves  wluch  tliey  are 
authorized  to  grant  are  to  have  prospective  operation.  None  of  tbo 
regulations  above  referred  to  confer  power  to  act  retrospectively,  or 
to  giant  a  leave  as  of  a  prior  date,  or  to  cause  a  leave  to  bctome 
operative  im  to  time  alrently  passed.  Such  ati  undertaking,  of  wliicb 
that  described  in  the  foregoing  statement  of  farts  is  an  example, 
involves  a  report  to  nunc  pro  tunc  procedure,  which  bos  no  applica- 
tion in  the  execution  of  n^ulntions  respecting  leaves  of  absence; 
which,  fi-om  the  nature  of  tiifl  case,  can  only  operate  iu  tbo  future, 
a  17440.  Jan.  U.  1906:  gi294.  ^far.  IS,  1907. 

I  n  1  0  (3).  Held,  that  tlio  Chief  of  Engineora  was  not  a  "depart- 
ment commander"  and  was  therefore  without  authority  to  grant 
leaves  of  iibHcnce  to  oflicers  stationed  at  Willeta  Point,  N.  i .  O.  15, 
July  10.  IHH. 

1  B  1  d.  Paragraph  (58)  Anny  Regulations  (1910)  pn>vidpa  that 
"leaves  of  absence  will  be  granted  in  terms  r)f  montlis  and  days." 
HM,  whei-e  a  leave  for  a  certain  number  of  days  less  than  a  month 

'  L«iv«  accrued  to  a  vuliinlcer  officer  can  iiui  be  iunhI  by  Ititu  if  nppuiat«d  ki  tlw 
lUgulM  Araiy.     VIII  Comp.  l>«c.  Wi;  Sept.  2S,  IBOl. 
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Held  also  that  veterinarians  on  duty  as  instructors  at  tho  serrice 
EH-hooLs  arc  ctilit lod  lo  tlio  IwnHit  of  lliv  n«t.     C.  17S8S,  Hay  SS.  I9S0. 

Z  B  I  g  (2)  (a).  lUld,  in  licw  of  the  peremptory  royuiremonla  of 
aertion  126.1  of  the  Kcvi&ed  Sliittilvs,  that  student  ofiiiMTS  rolii'vcd 
from  <Iutv  ftt  the  War  ColIeji«  ntul  tli(>  several  service  schools  can  not 
be  plarwl  on  an  extra-leave  status  with  full  pay  from  the  dftt«  of  their 
^milimtioi)  until  tht-  31st  of  August  foilowinji,  unless  the  order  reliev- 
mf{  such  otlicers  rontaiiis  the  requirement  that  the  delays  in  re|»orling 
for  dulv,  theivin  authorized,  are  for  th«  convonione*  of  the  Govern- 
ment.' '  C.  tSSHe,  July  IS,  1906. 

I  B  I  g  (3).  An  ofneer  of  the  .Vrmy  on  detached  service  with  the 
civil  ^vcrnmcnt  in  the  PluUppine  Islands  was  f^nntod  a  vsciittoii  by 
that  uovernment.  HfM,  that  as  the  ofticer  was  ser\'init  by  authority 
of  law  with  the  I'hilippinc  Government,  he  wiis  not  subject  to  Army 
control  during  his  incumbency  nf  that  position,  and  his  status  in  re- 
spect to  duty  ij;  not  determined  by  the  -Vrmy  authorities,  hy  whom 
h«  Mhould  \h'  regarded  as  occupying  a  status  of  <iuty  during  the  entire 
period  of  his  detachment  as  nti  insj)e('lnrof  I'hili|)pino  Constabulary. 

The  mere  fact  that  tie  was  perimtted  to  be  absent  from  liis  post  of 
duty  in  the  Army  by  the  pro]ier  authority  did  not,  in  the  opinion  of 
this  ollice,  create  a  Hiatus  of  leave  of  absence  of  wliich  the  department 
should  take  official  eogniiwnce.  C.  SZlOO,  Nov.  £1, 1907;  S^SSC,  Det. 
61  and  Dtr.  ZS,  1908. 

I  B  1  b.  ^Vhore  an  officer  on  leave  of  absence  is  unable  to  reach  a 
port  of  sailing  before  the  departure  of  a  particular  transport  and  is 
assigned  to  a  transport  sailing  at  n  sulHequent  dal'C,  his  leave  status 
may  be  extended,  or  he  may  be  placed  on  temporary  duty,  or  upon  a 
Atalus  of  awaiting  orders  for  the  convenience  of  the  Government,  but 
the  status  lost  named  is  not  demandable  as  of  right,  as  its  creation 
rests  in  the  discretion  of  the  Secretary  of  War,  u|>on  a  showing  of  facts 
suflicieiit  to  warrant  its  establishment  in  a  particular  cose.  C.  SSOSO, 
Sept.  SO,  1900;  S734G,  Oct.  12  1910. 

X  n  I  i.  The  date  of  arrival  in  the  United  StAtos,  within  the  moon- 
ing of  the  act  of  Mawh  2,  1901  (31  Stat.  903),  is  the  date  when  the 
transport  has  reached  the  terminus  of  its  voyage;  that  is,  when  it  has 
roaciied  the  duck  where  the  pu.sseugers  and  cargo  can  b«  discharged. 
C.  lH:im,  July  1^.  1905;  H5R92,  Sept.  SO,  1909. 

I  H  1  k.  The  act  of  Hcceinber  2U,  1886  (24  Stat.  351),  autJiorizes 
a  graduation  leave  in  favor  of  those  cadets  who  graduate  from  tho 
Military  Academy  and  who  are  commissioned  second  lieutenants  in 
the  Army.  By  uniform  practice  such  leavc-s  have  bi-eun  inunedintely 
after  graduation  and  continued  three  months.  fltM,  in  arconhince 
with  the  rule  which  is  a]i|i]ied  in  like  coses  to  other  officers  when  on 
regular  leaves  of  absence,  that  if  an  officer  whUe  on  graduation  Icavo 
sliould  be  ordered  to  teniporarj*  duty,  tho  order  should  recite  that  the 
officer's  leave  is  temporarily  suspended  and  that  on  its  completion  ho 
will  revert  to  a  leave  sUtus.  C.  18286,  July  IS,  1905;  13346.  Apr. 
17,  190S. 

I  B  1  I.  The  relinquisliment  of  a  leave  of  absence  may  be  es[>ress 
or  implieil.  Held  that  it  is  express  when  made  in  the  form  of  a  written 
bislrutneiit,  to  tlio  completion  of  wliioh  on  acceptance  of  such  reiin- 
quishme-nt  bv  proper  superior  authority  is  necessaiy,  and  implied 
when  the  oflicer  reports  at  his  proper  post  for  duty  or  at  any  other 

>  8m  Cir.  No.  35,  W.  D.,  Jtdy  26,  ltK». 
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pass  in  the  operation  of  such  an  instrument.  It  can  be  revokod  by  the 
authority  wliich  granted  it.  It  also  cefts««*  to  run  as  a  prot«ction 
agaiIl^t  molcst-ution  or  nppreheibiion  so  soon  iis  the  soldier  riolnttet  the 
(•ontlilions  of  the  pass.  C.  iS07,  Auc.  5,  1908 ';  S3666,  Dee.  8,  1909, 
and  Feb.  S,  1911.  Held,  furlhvr,  tliiit  a  .toUlier  who  is  absent  on 
poas  wliich  authoHKes  his  sbsence  until  a  certain  hour  can  nut 
aftem'arcU  rt^lv  on  httt  pass  as  authority  for  being;  altsent  at  a  later 
hour.  Utid  also  that  a  &ohli4.^r  su  absent  on  a  pas»  which  autJiorizus 
him  to  be  absent  tintil  a  certain  hour,  whi<^h  limit  of  time  permita  of  a 
visit  to  a  near-by  town,  viz,  A,  can  not  rel^  on  his  parti  an  a  pruleotinn 
at  aiiy  time  before  that  fixed  for  ita  termmation,  should  he  be  appre- 
hwidiril  at  a  point  more  distant,  viz,  B,  from  his  station  than  A,  and 
while  speedin"  away  a»  rapidly  as  possible,  as  the  puss  <\oat  not  cover 
bis  absence  under  tliose  condiiiona.  C  1397,  Aug.  5, 19US;£6S8,  Oct. 
IS.  1896;&92li.  On.  31,  1911. 

I C  1  a.  A  soldiLT  is  on  j)aas.  The  evidence  is  oonclusire  that  lie  is 
using  the  pass  for  the  purpose  ot  separating  himself  from  ijie  serviee 
with  the  intontiun  of  not  retuniiii)^  thereto.  Hfld  that  the  pass  doMi 
not  protect  him  from  aiiprehension  as  a  deserter,  as  the  pass  was  not 

? ranted  for  an  unlawful  use  and  can  not  be  so  used.     C.  IS97,  Aug,  6, 
90S. 

I  CM  a  (1).  Should  a  .soldier  obtain  a  pass  good  until  4  o'clock 
p.  m.,  and  at  12  o'clock  noon  board  and  take  piu;sa^  on  a  steamer 
whirh  b  sclieduled  to  saU  at  1  o'clock  p.  m.  for  a  foreign  and  distant 

Coint,  A«U  tliatlio  can  not  rely  on  his  paas  for  protection  slioutd  he 
e  arrested  as  a  deserter  just  before  tJie  steamer  sails.     C.  139T, 
Aw.  6,  1 90S. 

lU  1  b.  j\ji  enlisted  man  en  route  by  transport  from  Manila  toSaii 
Francbco  overstayed  his  pass  at  .\aga.saki,  Japan,  and  arrived  at  the 
dock  after  the  transport  lind  sniliHl,  He  iiiiniedia(ely  reported  to  tJie 
depot  quttrterm«ster  at  that  station,  by  whom  he  was  quartered  and 
subsisted  until  ho  was  placed  on  board  the  next  United  States  trans- 
port bound  for  San  I'rancisoo.  Held  that  at  the  expiration  of  his 
authorized  time  on  pass  his  status  became  tliat  of  absenre  without 
leave,  nnd  that  his  absence  without  leave  terminated  when  ho  rejiortcd 
to  the  depot  quorteruioster  at  Uie  place  from  which  he  had  pone  ou 
pa.sa  and  vaii  given  a  status  by  him  awaiting  transportation.  O. 
iOOOe,  July  9,  1900;  39211,  Oct.  31.  I9lt. 

IC2.  The  "huntinjipasa"  authorizes  an  absence  of  more  than  24 
hours  from  the  post,  and  is  given  ujwn  the  assumption  tliat  the 
soldier  while  on  this  pass  is  actually  enuajied  in  hunting  game,  thereby 
acquiring  skill  in  the  use  of  firearnxs.  IltJd  that  such  a  pasR  does  not 
permit  a  soldier  to  go  to  a  point  at  a  considerable  distance  from  his 
post,  and  that  while  on  such  a  pass  he  is  not  removed  from  a  status 
of  duty.     C.  836€6-I,  Feb.  3,  1911. 

I C  3.  Eidisli'd  men  of  the  Coast  ArtiUer>-,  because  of  their  duties 
in  connection  with  mine  planting,  are  required  to  undoistand  the 
handling  of  steam  laiuuhiM  an<l  otfier  small  boats.  llehl.lUnl  a  "fish- 
ing pass"  may  be  f^ivcn  to  a  Coast  ArtiUeiy  man  which  will  permit 
him  to  be  absent  for  more  than  24  hours  on  a  duty  status,  but  will  not 
permit  him  to  go  to  a  coitsiderable  distance  from  his  post.  0. 
£3600-/.  Feb.  3.  191 1. 


I 
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'  8«e  Circular  66,  War  Deiwrtinenl,  lisiH,  vhii  h  publinhw  this  opioion. 


u 


ABSEXCE  1  C   1  C  (£). 


tlio  commutation  uf  ralions  duo.'  C.  S98S,  May  13,  1898;  1,768, 
Ava.  to,  lS9S;72tl.Otl.26.  I sm;  20303,  Aug.  tl,  1906. 

I  C  4  e  (i).  Hti4  tiiftt  a  (UJny  in  reporting  at  tlie  expiration  of  a 
soldier's  furloueli  iiuiy  not  bo  oxciuod  aft«r  the  «ol(lier  aas  Iweu  dis- 
chwjred.     C.  70m,  Stpt.  IS.  1899, 

1  CA  t  (1).  Htld  Oittt  tlio  time  spent  liy  an  cnli-stod  man  on  furlmi^h 
sliHuld  not  be  dedui^toti  in  computing  tlie  30  yeura'  service  tieceeuaxy 
for  n'lirimient.     C.  8096,  Aug.  4,  1900. 

X  C  4  (  (2) .  Held  tliat  a  sofdivr  scr\'iii^  an  enlist  inont  in  the  possos- 
fuons  beyond  the  sess  ran  not  coiint  nlwonr*  on  furlouRh  double  for 
iJio  pnn'xwe  of  reliivmoiit.     0.  56.9.W,  July  SO,  1010. 

I C  4  g.  Held  timi  fur)oiij;h»  for  an  iiidvliiiiloly  long  period  of  timfi 
may  not  b«  granted  to  enlisted  men  in  order  that  they  mav,  during 
such  furl<iuj.'hed  jjoriixl,  acceiit  coniniistiii)ns  ns  olficvi's  of  I^liiUpjiino 
Scouta  and  servo  «a  audi,     C.  !OH/,S.  Juhj  U,  1901. 

I C  4  h.  An  enlisted  man  on  furlouj;h  in  tlie  United  States  from  one 
of  tlie  T>()SHOf»iio!is  lying  beyond  the  stiaa  reported  at  a  ])ost  and 
reauestild  return  transportation  to  liia  station.  He  was  given  an 
order  for  transjiorlntiim  on  a  commercial  Uner.  Htld  liiat  surii 
traiLSiKirtntion  would  be  a  proper  charge  against  the  soldier's  pay, 
and  (liat  the  past  commnnder's  order  would  not  properly  carry  with 
it  transportation  at  the  expense  of  the  Government  in  such  a  case.  C. 
S7I00,  Aug.  I,  1910. 

I  D.  SftctJon  10  of  tJio  act  of  Fclmiarv  2,  IBOl,  provides  inter  alia 
that  nurw'ti  "muy  bo  granted  loavca  of  amonce  for  thirty  days,  with 
pay,  for  each  calendar  year."  (31  Stat.  Tftt.)  Utid  that  nurses  ajv 
|>omt«d  untler  the  above  act  are  a  component  i»art  of  tlio  United 
States  Army  and  are  not  civilian  employeoa  under  contract  iC.  10180, 
Apr.  S,  100!);  and  that  tiiey  may  uot  be  granted  cumulative  leaves, 
C.  10160.  MaySI,}90i. 

II  A  I .  An  ofTicer  of  the  Army  in  the  hands  of  the  civil  authorities 
woa  convicted  by  liie  civil  courts.  //cW  tiiat  he  was  nbttent  without 
leave.'  lUld  fiu'llier,  in  the  event  of  uti  ajijieal,  that  tiie  dis])osition 
of  the  case  atiouhi  be  awaited  before  it  could  he  dotemiined  whether 
\m  alHionce  was  cxi-n^oil '  or  unnvoidablc'     V.  i70iu.  June  10,  l!IO.'i. 

II  A  2.  In  view  "f  tiie  requirement  of  section  ]-(>5  of  tlie  Kcvised 
Slatules,  that  an  olltrerHbRent«'itliout  leave  .ilioll  "forfeit  all  pav  and 
allowancivi  unless  tlie  absence  be  c.viMcd  i\»  unavoidable  ";  hthl  that 
tlie  power  to  deride  whether  the  absence  of  an  oflicer,  in  e.\cesa  of  a 
leave  previously  granted,  is,  or  is  not,  to  bo  oxcuwd  as  unavoidable, 
vt«ti*,  by  rciisonablo  implication,  in  the  o(lic<?r  who  i^t  empowered  by 
regidttti««ia  to  grant  the  leave  which ,  for  some  reasons,  has  been  over-  ■ 
stayed,  tw  an  incident  of  his  authority  to  grant  leaves  of  absence  to  olii- 
ccrs  under  bis  conunnnd.  From  this  it  reasonably  follows  thut,  if  the 
absenreboinp\ce!«of  aparti<  iilarc<immandcr"»]iowerin  the]>remiiie«, 
the  power  to  excuse  pai-ics  to  theiic.\t  higher  o'linuaiidcr,  and  tlic  dis- 
cretion creat«'<i  by  tlie  stntuto  miwt  be  exemweil  bv  him,  and  his  con- 
oluaions  a»  to  ita  diaracter,  as  avoidtble  or  unavoidable,  are  final  and, 

'  Rpc  V.  Coinp.  D<«.,  Ml,  for  rtuH^of  ■nMicritmaUid  furlough  in  llniW  Rtsrni  until 
hiirniini«nc«bi]>uld  arfivwlram  tbn  PhilippinM. 

*8«e  Ooclee  f.  U.  S..  33  Ci.  I'ti*,,  Ti. 

'  An  officor'a  abvoncw)  witboul  Imvd  may  bo  cxniiMHt.  (ffc?  ■''miih  v.  U.  S.,  23  Ct. 
C1II..4S2.  Nov.  fi,  IfcW) 

*  Baa  XI  Comp.  Dec.,  669,  Apr.  29,  1»(H>,  aad  7IU>,  Juno  14,  190S. 
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ABSKNCE  n  B  7. 


n  B  7,  Where  an  officer'  or  soldier  on  his  return  from  an  uoau- 
thorizoil  alwc-tico  is,  in  con9W|ticnco  «f  liis  re]>ort  of  the  facts  and' 
circmnstancea  of  such  absonce,  not  procowlod  A£;ainst  by  iiis  j)r<jppr, 
commander  for  tlie  military  offense  involved,  but  ia  by  the  latter 
pliw^cd  upiin  full  duty,  «ucli  action,  under  the  eeuorol  custom  of  tho 
service,  mar  be  pleaded  as  a  cood  defense,  if  tne  officer  or  soldier  be 
subscquontly  brouglit  to  trial  for  ttio  unauthorisod  absence.  B.  S, 
S7e,  and  391,  May,  1863. 

II  RSa.  An  enIUl:pd  man  forfeits  his  pay  and  allowances  diir^ 
ing  the  period  of  an  absence  without  Iwivr,  m  pr<ivided  in  Army 
Kegulations.  During  supIi  absence  he  renders  no  serv-ice,  and  there- 
fore earns  neitlier  pay  nor  allowances.  0.  12168,  Mar.  10,  1902: 
S694t  J^y  9,  1910.  Tim  forfeiture  is  thus  by  operulion  uf  law,  and 
accnies  independently  of  the  result  of  a  trial  for  tlie  military  onens« 
involved  in  the  unauthorized  absence.  One  of  the  purposes  of  Uio' 
miuiter  and  ]>ay  rolls  is  to  show  what  service  the  soldier  renders, 
and  if  they  show  that  he  has  rendered  none  durinj;  a  particular  period 
bv  reason  of  an  al>SL>nce  without  leave,  he  is  not  entitled  to  ]iay  and 
aflowaiicea  durinj;  such  period.*  P.  36,  SOS,  Nov.,  IS89;  67,  S40, 
Jan.,  t8!)-i;  C.  14-94,  June,  lS!>r>,  V«r  an  absence  wilhout  leave  of  ■ 
Iww  than  a  day  the  soldier  may,  of  course,  be  tried  by  court-niarliid ■ 
and  sentenced  to  suffer  a  forfeiture,  but  such  absence  should  not  he 
noted  on  the  muster  and  pay  rolls.  P.  47, 399,  June,  IS91 ;  C.  1S677. 
June  17,  190S.  The  jtay  so  forfeited  should  cover  the  entire  peri<)d 
of  his  absence  without  leave.  C.  1S967,  July  16, 1902;  13808,  Uec.  1G„, 
1908;  174SS,  Fth.  S,  1905;  17768,  Apr.  1, 1905;  18934,  Dec  S8, 1905.] 

II B  S  b.  A  soldier  who  had  been  absent  without  leave  from  March 
7  t«  Au^st  5,  1892,  was  tried  for  desertion  and  acquitted,  and  was 
not  convielCMl  of  absence  without  leave.  Behl,  that  so  far  as  any  mili-, 
tary  offense  is  concerned  his  record  is,  as  to  thi.s  matter,  absolutely 
clean:  but  his  record  allows  that  lie  wasguilty  of  a  broach  of  contract 
in  failing  to  furnish  the  services  he  had  contracted  to  furnish,  and  this 
failure  was  caused  by  his  being  absent  without  autliorily.     That  was 


e 
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ence  to  this  contract,  would  be  false  if  they  did  not  show  his  failure] 


a  fact,  and  the  rolls,  the  object  of  which  is  to  fctvo  the  facts  with  refop-j 

lid 

.8  jiav^  by  reaso: 

,     This  indicate! 

S8,  1895. 


to  earn  tiis  pav^  by  reason  of  hrcarli  of  contract  by  absence  witliout] 
This  in<iicatea  liis  status  in  this  respect.     C.  1494,  Ju7^s^ 


authority. 


nB9.  Under  the  act  of  May  11,  1908  (35  Stat.  110),  an  enlisted 
man  who  hna  absented  himself  without  leave  in  an  enlistment  entered 
Into  subsequent  to  the  approval  of  tlmt  art  will  be  n-quired  to  make 
good  time  so  lout.  Udd,  however,  Ihat  for  an  enlistment  prior  to  date 
of  approval  <A  that  act  he  can  not  be  reguired  to  make  good  such 
absence  except  as  provided  in  the  forty-cigfith  article  of  war,*  but  (he 
period  of  nbttencc  will  not  be  regarded" in  tlie  computation  of  contjnu- 
ouaser\-ice  in  the  operation  of  the  act  of  May  II,  1008  (35  Stat.  110). 
C.IG43^i,  Aug.  S,  1906. 

n  B  0  a.  A  eoldicr  was  arrestc^  tried,  convicted,  and  hold  to 
serve  sentence  ot  civil  authoritiea.  HtJd,  that  he  was  aWnt  without 
leave,  and  must  make  flic  time  good.     C.  18966,  Oct.  3,  1904. 

II  B  10.  An  officer  overstayed  a  leave  of  absence.  A  nunc  jto 
tunc  order  was  is.iued  purporting  In  grant  him  a  leave  of  absence  for 

'  An  abaenco  irithout  leave  by  an  officer  U  laid  under  tlie  Bxty-aecond  article  ot  vat. 
•  V.  S.  V.  Landeri,  B2  V.  S.,  77.  70;  aim  12  Comn.  Doc..  828. 
■  10  Comp.  Dec.,  883.  Ocl.  9, 1903. 


18  AOCBETIONS  TO  lAND — ACTIVE  LIST. 

ACCBSTIOHS   TO  LASTS. 

See  PoBuo  pbopbrtt  I  D  1. 
ACCtrSEB. 

See  DwciruKB  V  A  to  1 1 ;  II  D  3  to  9. 

Amigwmentof. See  Discifunb  IX  E  1  to  5  b. 

Chargu,  ropy  of  to See  DiaciWJNB  HE. 

Copy  o/record See  Abticlbs  op  war  CXIX  A. 

Coumel,  right  to See  Comkand  V  A  5; 

Discipline  XV  B. 

Court  of  tnauiry See  AETicLBa  op  was  CXIX  A  to  B;  GXX 

A  toB;  CXXI  A. 

Crim<TUite»  hinuelf. See  Djscipunb  VB;  B  1. 

Eitapt  of  during  trial See  Discipunb  VIII  H  2;  XVII  A  4  c. 

Etridmee  by ...See  Discipline  XI  A  14  a;  b;  b  (J). 

Intanily,  eviderKe  of. See  DiaciPUNS  XI  A  11  a. 

Juritdietion over  bg general cowt-martial... See  Discipline  VIII  G  1  a;  b;  c  (1). 

RtviMon  of  record See  Discipline  IX  N  4. 

Stalemmt  by See  Dibciplinb  IV  C  2  a  (l):  L;  V  H  1  to  5; 

IXIl  to2,  XVF6. 

StaUment,  ineontiatent  with  plea See  Disciflinb  TX  E  G  a  (2). 

Wj/eai  mlnai See  Discipline  X  B  1;  la. 

WttTuMa,  ripht  to See  Discipline  X  D;  Dl. 

Wittu*it»,  ngkt  to  be  corifronted  vnth See  Articles  op  war  XCI  H. 

ACCITSEB. 

At  tummaTV  court  offirer See  Dibcipunb  XVI  E  5. 

Ai  trial  jvdcie  advocate See  Discipline  III  C  2  r  (1)  to  {Vi. 

Comirumding  officer  at See  Discipline  XVI  C. 

How  determined. See  Articles  op  war  LX XII  1 1  to  4. 

ACQinTTAI. 

Daerter See  Desriition  V  E  1;  2;XI;  XIV  A  6. 

Di*eharge  wiiltout  honor  ofttr,  vat  oxAhar-  See  Discharge  III  B  4. 

tz«d. 

DrunienneM See  Discipline  XII  A  9  a. 

EffeiA  of. See  Discipline  XII  H  ;  XVIII  Big. 

Forfeiture*  of Ur See  Pay  and  allowances  I  C  2;  III  C  2  b. 

Pott  exchange  officer  charged  with  embeaU-  See  Government  agencies  II  B  5. 

ment  of  fund. 

Release  ^ItT See  Dibcipune  XIV  E9  n  (1). 

Eeiponnbilily  for  public  property See  Desertion  XIX  A. 

ACTXOV  BT  GENEKAI  COUBT-KABTIAL. 

See  Discipline  XII  A  to  F, 
ACT  OF  GOD. 

See  CoNTBAcrs  X  C. 
ACTIVE   DTTTT. 

See  Retiremekt  I  K  to  L. 
ACTIVE  LIST. 
Retired  offieitr  not  <m See  Betirxment  I  K4d. 


20  AGE— AUBN   I. 

AOE. 

CandidaUfor  commiMbm See  Officb  III  A  1  b  (2);  c  (3). 

lAmUfor  enXiitmmt See  Enubtmbnt  IBlh>3;D2to3. 

Jft'nor,  htm  lAotun See  Debobabob  XII  B  1;  2. 

AOEHT. 

AeUof,  bindturelg See  Bonds  V  D. 

Swice  of  proetM  on See  Bonds  VG. 

AT.AfllTA. 

See  Terkitoiubs  III  to  IV. 

CadeUfrom SeeAamlD  I  a  (2)  (c). 

JHt^iarge  vn^uml hoTiOT  in See  Asur  I  O  3  b  f2)  (a)  [3]  [a]. 

Rtenlutmoil  in See  EnusthentI  B  2  c. 

Uu  of  Amy  in See  Abki  II  B. 

AT.ARTTAU  BOAS   COHXXSSIOF. 

AaHianty  of. See  TzBBrroUES  III  F  to  G. 

8aU  ttf  property See  Pdbmc  PaopBRiT  IX  A  3  a. 

ALnar. 

I.  MAY  DISPLAY  FLAG  OF  COUNTRY. 

H.  MINOR  MAY  DECLARE  INTENTION  TO  BECOME  CITIZEN. 
in.  APPLICATION    FOR   CITIZENSHIP   MADE    BEFORE    COURTS    IN 

UNITED  STATES. 
IV.  IN  ALASKA,  CITIZENSHIP  HOW  SECURED.    {See  Tbbbitoeies.) 
V.  ENLISTMENT  OP.    (See  Enustkbkt.) 
VL  DISCHARGE  OF,  FROM  ARMY.    (See  Dibcbabqb.) 
Vn.  MAY  WORK  ON  GOVERNMENT  WORKS. 

I.  HM  that  there  is  no  law  precluding  an  alien  residmg  in  the 
United  States,  the  subject  of  a  foreign  Government  with  which  we  are 
at  peace,  from  displaying  the  Sag  of  his  country  on  his  dwelling. 
P.  15,  176,  Mar.,  1887. 

n.  Under  section  4  of  the  act  of  June  29,  1906  (34  Stat.  L.,  596), 
an  alien  minor,  independently  of  his  family,  may  make  declaration 
of  his  intention  to  become  a  citizen  at  any  time  after  he  reaches  the 
age  of  18.     C.  IOO4O,  Nov.  S8,  1910. 

III.  As  none  of  the  courts  established  in  the  Philippine  Islands 
come  under  the  terms  of  description  used  in  section  2165,  Revised 
Statutes;  AeW,  that  a  soldier  applying  for  naturalization  should  ap- 
pear before  a  court  in  the  United  States  having  jurisdiction  to 
naturalize.  C.  12293,  Mar.  29,  1902.  The  same  is  true  in  Cuba. 
a  10916,  Jidy  23, 1901. 

VII,  There  is  no  law  prohibiting  contractors  on  Government 
work  employing  persons  on  such  work  who  are  not  citizens  of  the 
United  States.    C.  724,  Dee.  6,  1894. 

CBOSe   BBFEBBNCBB. 

Appointment  to  office See  Office  III  A  1  b  (1). 

Armory  can  not  be  uted for  drill  by SeeMiLtrtA  VIII  B. 

CandidaUfoT  Wat  Point See  Armt  I  D  1  a  (2)  (a)  [2]  [aj  [BJ. 

ContraeU  Kith See  Contracts  XXIII  to  XXIV. 

DeieTtvmof. SeeDasEHTioN  IX  L;  M, 

Ditdiargeof. See  Discharob  XXVI  A. 

Entiitment  of See  Enlistkent  I  B  1  b  (1);  (2);  C  to  D. 

Naturalixalimi  0/. See  MnjTiA  XIX  to  XX. 

NoninUrmunetnwiir SeeWAsICZb. 
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APPROPBUTIONS :   STSOPSIS. 


APPXOPRIATIOHS.' 

L  GENRRAI.  RULE  AS  TO  EXPENDITURES  COVEBED  BY  APPRO- 
PRIATION ALTS. 

A.  Ari-itoniiATTUN  roa  "Co»«niOCTio>» "  or  TnsaxAra  Lnts  I«- 

CLDDIA  jlll  ExpENDiruKEH  Necessaht  to  Oabht  out  tsk 
PxoviaioNa  or  tuk  Alt Payt  tS 

B.  An  a  prior  hi*  no*   DiiM  Not  Covsk  ak  Articlr  Naukd  in 

THE  EsnuATBS  Vs'i-EBa  IT  Names  that  Adticlb  oh  Diuuo- 
XATEa  A  Class  that  wouui  Include  that  Oiunct Pa^  tS 

C.  AiTROi-RiATKiNH  Madk  IV  CoNroRMTTT  TO  Estimates  Imply  i,h 

Apthobitt  to  PitncBAan  the  Auticl^e  Nahso  w  the  E*ti- 

UATB. 

n.  WORDS    NECESSARY  TO  CONSTITUTE   AN   APPROPRIATION. 

APPROPRIATION  HY  IMPIJCATION PogtSl 

DL  SECTION  r;W.  R,  S,     LANDS  SHAM,  NOT  BE  PL'RCHASED  EX- 

CEIT  UNDER  A  I-\W  ALTilOlUZINd  .SUCH  PURCHASE. 
IT.  SECTION  3U78,  It.  S.    SUMS  API'ROPlUATKi)  SHAM,  BE  APPLIED 

TO  TUK  OriJB(T  FOR  WITIcn  APPROPRIATKB PagttS 

7.  SECTION  3(!90,  H-  S.  ANNUAL  AND  PKKMANENT  APPROPRIA- 
TIONS. PERIOD  FOR  WIIK^II  APPROPRIATIONS  ARE  AVAIL- 
ABLE:. 

A.  SscTioii  3(S!)0,  R.  8.,  !.'<  Gkmsul. 

B.  PEittiANK.sT  ArrnoritiATiON  Usuallt  Atailablb  RBtUBSUSB 

op  Lapsr  op  Time P^tS 

0.  NiOBMAUV  EXPHNHKH  RCUUIKRO  IN  PrEPAKATIDN  QP  A   CONTRACT 

TKAT  IS  Pavadle  From  an  Amnoal  Appropriation  May  bs 
Paid.  Althouob  iNCUHaitD  BKPORit  BsoiNXDia  or  Fumul 
Yrar PagiSI 

D.  Ah  Ankdal  Appropriation    is   Availarle   for  Two   Ybaim 

Aptkr  tuk  Exi-tiiATiuN  or  tuk  Fidcal  Year. 
TL  PROPERTY  CAN  NOT  OK  TRANSFERRED  FROM  ONE  BUREA0 
TO  ANOTHKR  EXCEPP  WHERE  PROPERTY  IS  NOT  NEEDED 

FOR  PURI-OSK  1-OR  WIIK  il  PURCHASED Pagt St 

ra.  MONEY  DONATED  TO  THE  UNITED  STATES  CAN  NOT  BE  EX- 
PENDED UNTIL  APPROPRIATED Pagt  3S 

Vm.  EXPFNSE.S   PRKLIMINARY  TO   PURCHASKS    FOR   WHICH    AN 

APPROPRlATrON    IS    HADE    ARE    CHARGEABLE    TO    THE 

APPROPRIATION. 

K.  WHERE  AN  APPROPRIATION  18  MADE  FOR  A  CERTAIN  OBJECT 

THE  ENTIRE  APPROPItlATlON  CAN  NOT  BE  EXPENDED  FOR 

PARTIAL  PERFORMANCE  ONLY Page ^4 

I.  SPECIFIC  APPR()PRL\T10N  CAN  NOT  BE  SUPPI.EMF.NTKD  BY 

A  GENERAL  APPROPRIATION.     INSTANCES PageSS 

XL  RULE  THAT  GENERAL  WORDS  FOLLOWING  THE  ENUMERA- 
TION OF  SPEI'IAL  ARTICLES  OR  CLASSES  OP  ARTICLES  ARE 
TO  BE  CONSTRUED  AS  LIMITED  TO  ARTICLES  OF  A  LIKE 

KIND  WITH  TIIO.SE  SPECIFIED P<ig« 37 

in.  APPROPRIATIONS  Tll.Vr  COVER  THE  PAYMENT  OF  A  REWARD 

FOR  THE  DETi:(TION  OF  CRIME Page  .IS 

Xm.  USK  OF  APPROPRIATION  TO  REIMBURSE  PERSONS  WHO  HAVE 
EXPF:NDEI>  MO.-iEY  FOft  PURPOSES  COVERED  BY  THE  AP- 
PROPRIATION. 

■  PTppnred  by  M«^,  U.  U.  Monow,  jud^  advocate;  woiiitaat  Ui  Judg«  Advocal* 
Gwcnl. 
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XIT.  APPROPRIATIONS    FOR   "IMPROVEMENT"    OF  RIVERS    AND 

UARBOBS  ANl>  OTBEK  CIVIL  WORKS. 
XV.  APPROPRIATION    FROM    WHiril    PROPERTY   HAS   BEEN    AC 
(illRED  SnOCLIi  BE  tUAROED  WITH  THE  EXPKNSK  Of  AN 
ABSTKAIT  OF  TITLE  AND  OTHER  EXPENSES  roSNECTED 
WITH  TRANSFER  OP  LAND.  AS  EXPENSE  OF  RECORDING 

DEEltS.  PAYMENT  OF  TAXES.  ETC Page  S9 

Z7l.  APPROPRIATIONS   FOR  TUE  RELIEF  OF  SUFFERERS  FROM 

STORMS,  ETC I>agt40 

IVn.  APPROPRIATIONS  FOR  "CONSTRUr-TION  "  OF  LAUNDRIES  DO 
NOT  AlTilOBIZB  TUE  PURCHASE  OF  A  BOlLDINa  ALREADY 

CONSTRLt-TED P»i^  41 

XniL  EXPENDITt:RE  ()F  PUBLIC  MONEY  ON  LAND  SUBJECT  TO  A 
PUBLIC  EASEMENT,  OR  ON  LAND  TO  WHICU  THE  UNITED 
STATES  IMJES  NOT  HAVE  TITLE. 

IDt.  APPROPRIATIONS  FOB  MILEAGE Page 41 

XX.  APPROPRIATIONS  t^OR  TRAX.SP<:tRTAT!ON Pagt 4S 

XXI.  APPROPRIATIONS  FOR  INriDENTAI.  EXPENSES  OF  QUARTER- 
MASTER'S DEPARTMENT Pagt  45 

XZn.  APPROPRIATIONS  FOR  SUPPORT  OF  TUE  ARMY  AVAILABLE 
FOR  STRICTLY  AR.MY  PURPOSES  AT  MILITARY  ACADEMY. 
GENERAL  HOSPITALS.  WAR  COLLEGE.  ETC, 
XZm.  APPROPRIATIONB    VOR    l-ONTINGENT    EXPENSES    OP    WAR 

DEPARTMENT Pttgt  46 

Xnv.  CONTINGENCIES  OF  THE  ARMY Pagt  41 

XXV.  APPROPRIATIONS     FOR     EXPENSES    OF    00URT9-MARTIAL. 

COURTS  OF  INQUIRY.  T.TX- PagtSO 

XXn.  APPROPRIATIONS  FOR  TELEGRAMS  AND  TELEPUONE  MEg. 

SAGES  ON    'OFFICIAL  BUSINESS" PagtSl 

XXVn.  APPRO  PR!  ATI  ON.S  FOR  TUB  MILITIA.    (8eo  Milttu  and  "Api-bo- 

fKiA-noss"  XXX.) 
XXTm.  APPROPRI.^TIONS  FOR  BARRACKS  AND  QUARTERS...,  PagiSI 

XXJX.  APPROPRLVTIONS  FOR  POST  EXCHANGES PagtU 

APPROPRHTIONS  RELATING  TO  F*)RT1FICATI0N8  AND  SEA- 
COAST  DEFENSES Pagt  S4 

APPROPRIATIONS  FOB  REGULAR  SUPPLIES PagtSS 

Xtxn.  MT  OV  MARCH  3,  18S!i,  CREATING  AN  KMRRGENCY  FUND. 
XXXm.  MONEY  PAYABLE  FROM  A  .SPECIFIC  APPROPRIATION  CAN  NOT 
BE  TR.\NSFERRED  TO  THE  CREDIT  OF  ANOTHER  APPROPRI- 
ATION. 
XXZnr.  PROCEDURE    WHERE    ACCOUNTS    ARE   PAYABLE    FROM    AN 

EXI1AU.STED  APPIU>PBlATION Pag«S$ 

ZXXV.  ACT  OF  JUNK  IG.  1800.  AS  TO  MONEY  FOR  DISCHARGE  BY  PUR- 
CHASE BEING  DEPOSITED  TO  CREDIT  OK  AN  ARMY  APPRO- 
PRIATION- 
XXXn.  WHERE  AN  ARTICLE  IS  TO  BE  USED  l-X>R  A  PURPOSE  (X)VERED 
BY  TWO  SEPARATE  APrROPRI.\TI0N.S.  COST  MAY  BE  APPOR- 
TIONED BETWEEN  THE  TWO  APPROPRIATIONS. 

A.  WoOEhWOBKINQ    UaCHINSHT  at   MlLrtAUV    PlIIHOM. 

B.  Uachui>y  roK  Lavnukhini)  CLortiiui  or  pHinoNKim  at  MarTART 
PrnaoN. 

C.  Psixnxfl  OP  BuKK  FoiiMB  pok  Si'blui.  I.xmpkctioh. 

D.  PwvTiJffl  OP  Ckutais'  Sri;(-iAU.v  Rtii.Ri>  Shbbt«  RiLATtxo  to 
FoRfnPiGATiOKS  AXD  TUK  MiuTtA PagaS7 
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Vn.  PLANT     INSTALLED     AT     ARTILLERY     SCBOOL     WTTETHER 
r  (rUAROEABLE  AGAINST  APPROPRIATION  FOR  FORTIKICA- 

I  TIONS  OR  FOR  SLPPORT  OF  8(JI00L. 

XXXVin.  RIVER  ANI>  HARKOR  A<T  op  march  3.  IfilM).  WHETHER  EX- 
PENSE OI-  REMOVING   FALLES   RAILROAD  BRIDGE  OVER 

■  CANAL  Snon.D  BE  PAID  FROM  APPROPRIATION  FOR  RE- 

■  MOVING  WRKi'KS  OR  FOR  *AR!N<i  FOR  CAVA!.'!. 

XZZn.  APPROPRIATION  FROM  WHUH  rrsT*™s  DrTIES  AND  INTER- 
NAI.-REVENUE  TAXES  ON  tiOVEHNMENT  PROPERTY   ARE 
I  PAYABLE, 

I  Xt.  FUEL  AND  LIGHT  FOR  COMMISSARY  STOREHOUSE  WHETHER 

I  CHARGEABLE    AGAINST  QUARTERMASTER'S   OR   SURSIKT. 

I  ENCE  DEPARTMENT. 

I         KU.   ELEtTRH-    INSTALIATION    AND  OPERATION  OP  FANS  FOR 
1                     HOSPITALS  WHETHER  rilARoRABLB  AGAINST   APPROPRI- 
P                    ATION    FOR   yUARTERMAI^TERS    DEPARTMENT  OR  MEDI- 
CAL AND  HOSPITAL  DEPARTMENT Pagi SA 

XLO-  EXPENSE  OF  REMOVAL  OF  BUILDINUS  FOR  CONSTRPtTION 

OF  HOSPITAL  IHAUUEAHLE  AGAINST  APPROPRIATION  FoR 

^^  CONSTRUITION  OF  HOSPITAL.  REGARDLESS  OP  TUB  FACT 

^^  THAT  ANOTHER  DEPARTMENT  CONTROLLED  THE  BIMI.D- 

^^  lN<iS  TO  HE  REMOVED. 

XUn.  TELEPIIONR  MESSAGES  FROM  A  HOSPITAL  WHETHER  CHARGE- 
L  ABLE  A(iAINST  HOSPITAL  FUNDS  OR  APPROPRIATIONS  FOR 

I  QUARTERMASTERS  DEPARTMENT. 

XUV.  ACT  OF  MARCH  2.  liWl.  AS  TO  PURCHASE  OF  MEDICAL  AND 
HOSPITAL  SUPPLIES,  MAV  BE  USED  TO  EQIMP  ROOMS  IN 
ARm-  MEDICAL  SCHOOL  FOB  INSTRUITION  PURPOSES. 
XLV.  A<T  OF  MAY  II,  1908,  AS  TO  APPROPRIATION  FOR  MEDICAL 

CARE  OF  CI\  II.IAN  EMPLOYEES. 
XIVI.  "  ELECTRIC  FIXTURES  "  PROVIDED  FOR  IN  APPROPRIATION 
ACT  INCLUDES  WATT  MPrTERS  FOR  MEASURING  EI.EITRIO- 

ITV PagtS9 

XLVn.  ACT  OP  FEBRUARY  27,  1893.  APPROPRIATING  FOR  FUEL  AND 

LIGHTS  FOR  ENLISTED  MEN,  INCLUDES  GAS. 
ZLTtU.  EXPENSE  OF  OJfTAININO  SERVICES  OF  EXPERTS  IN  CONNEC- 
L  TION  WITH  TEST  OF  COAL  CIIARCKABLE  AGAINST  APPRO- 

r  PRIATIONS  FOR  FUEL  AND  HEATING  APPARATUS. 

XLII.  UNEXPENDED  BALANCE  AtTER  COMPLETION  OF  MONt^MENT 
ERECTED  BY  MONEY  JOINTLY  CONTRIBUTED  BY  UNITED 
STATF„S  AND  STATE  TO  BE  DIVIDED  PRO  RATA  BETWEEN 
,  UNITED  STATES  AND  STATE. 

I  L.  COST  OF  DISTILLED  WATER  CIIARGEAHLE  AGAINST  APPRO- 

F  PRIATION    FOR    PROCURING    WATER   AND    INTRODUCING 

THE  SAME  TO  BUILDINGS. 
b  U.  APPROPRIATION   FOR  ERECTION  OP  BUILDING  DOES  NOT 

I  INCLUDE  FURNITIRE PagiKO 

I  LIL  APPROPRIATION  FoR  (ONSTRUITING  ROADS  AND  WHARVES 

I  INCXUDKS    REPAIRING    A    CRIB    DOt'K    AND    APPROACH 

I  THERETO. 

^^  Un.  THE  COST  OF  MAINS  AND  HYDRANTS  SITUATED  IN  A  STREET 
^^  PUIUHASED  BY    THE    UNITED    STATES    18    CHARGEABLE 

^H  AGAINST  THE  APPKOPJUATION  FX>K  THE  PURCHASE  OFTHE 

^H  STREET. 
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APPK0PRUTI0N6  I  B. 


tli«  vonatruction  of  the  t«]egrapli  line  in  question  and  in  establishing 
till'  Kttvlion  for  1.!i«  |niij>ii)W»!«  iiUotuUnl  arv  logftlly  payable  out  of  tJio 
appi'opiiatiou  iit  {lucinlion,  mid  inclu(l«^  the  milixu^u  uf  tbo  ofTicvr  to 
Hii]n>rvi.''r  the  ivortt,  llm  traiisporlation  of  the  enmtwl  men  engaged 
Ijicrnn,  tli«  muii-riiik  to  bti  ust-tl,  llic  hire  of  Ubor,  etc.,  tlio  erwtiort 
of  the  npc(«ftan,-  fthrlt<>r,  the  purchase  of  inntniments,  and  «very 
olhiT  expendiluro  necresary  to  i-arrj'  out  the  provisioiw  of  the  act  to 

^construct  the  line  and  to  establish  the  station.'    6i  R.  068,  Mar.  IS, 

>J887. 

I  B.  Tho  act  of  March  3,  1891  (26  Stat.  978),  appropriatod 
$200,000  "to  enable  tho  Secretarv  of  War  to  complete  tho  establish- 
ment of  tho  Chickainauga  and  C'liattanooga  National  Park,  accord- 
ing to  the  tonnii  of  an  act  entitled  'An  act  to  establish  u  nHliouiil 
milil  an.-  park  at  the  battlefield  of  Chickamaugft,'  approved  Au^st 
19,  X890.  Tho  (w(iiiiatfT»  for  lliis  iipprnpriiilinn  includwl  sundry 
items  to  the  amount  of  double  the  sum  actitally  iipproprJaUyl,  that  is, 
$400,000,  and  it  was  claimed  that  one  of  thctte  items  in  the  estimate*), 
Uiat  of  $3&,000  for  "seveu  wi-uught-imu  obscrvntiou  towew,"  was 
included  in  the  ai-t,  noluitlistandinj;  that  the  act  cut  down  the  total 
of  tho  estimate  by  one-half,  made  no  mention  of  the  particular  item 
of  obscr^'ation  towers,  and  spc-cifioil  no  class  of  objects  witliin  which 
it  could  be  included,  but  made  an  appmpriation  in  the  motit  general 
terms  to  carrj'  out  the  purposes  of  a  urevious  act,  which  aUo  di<l  not 
include  obaenation  towers.  Held  tliat  the  appropriation  <hd  not 
include  the  erection  of  observation  txtweitt,  and  that  althovij^h  ettti- 
mat4's  are  a  legitimate  meaiut  of  construction  of  appropriation  acts 
based  on  them,'  yet  an  appropriation  act  can  not  be  construed  aa 

b*ppn)priatinf;  fi>r  a  cerUin  article  specilioil  in  the  estimates  uides8 

'such  appropriation  act  either  nunicH  that  article  or  dt^i^natcs  a  class 
of  objects  within  which  it  may  be  fairly  and  reasonably  erabra«red.' 
If  a  certain  article  is  fiurlv  and  reasonably  embraced  within  a  clatM 
of  objects  doaienated  in  tlie  appropriation  act,  it  may  bo  presumed 
that  Congress  nad  in  view  that  particular  article  and  intendod  to 
make  provision  for  it.     5/t  P.  113,  June  14,  IS03. 

I  C.  It  i»  a  familiar  general  principle  adopted  and  acted  upon  in 
tlio  executive  dvpartmenh^  that  appropriations  made  in  conformity 
with  eatimaUa,  and  based  upon  them,  imply  an  authority  to  expend 
the  appropriated  funds  for  the  articles  ucsignal^l  in  the  estimates 
and  imply  a  logislntire  sanction  of  the  objecta  for  which  tho  appro- 
priationa  were  aaked.'  61  R.  666,  Mar.  12,  18S7;  4I  P.  106,  May £9, 
1890;  0.684,  JvlyiS,  1911. 

'  IiiVlI('Amp.Dec.,3t.it«rn«tiai(l:  "ItuU^ctbnllheiiueatlonffhedi«aparU<'ukr 

fixpntiin  ii  nvcenary  or  npiraapnato  to  tho  object  (or  which  an  appropriation  in  niiul« 

Liaunv  which  lain  Ken^ml  williin  the dlecretluo of  llie  licodof  lbeil«parUiMat  havine 

Eeoatral  ol  the  dul<iir»ciiii.'iii  ul  the  moncyn  appnipriau^d.    Tliiii  is  parUcuJarlr  (rue  id 

baf  qiWJtioQ  of  tbo  luvnvity  fgr  an  expnnititure,  or  of  the  chunictcr  <ir  quftlity  tir  iva- 

■MiMtble  cost  (^  any  article  purchawd  under  a  particular  appropriation;  nn<t,  except 

I  as  to  uucuturionablc  tiauaaetionti,  which  are  not  to  be  prMumed,  the  exercisu  of  auch 

UiacTDtion  ianilation  to  lho«a  particidAi  quw^na,  wittiin  iJir  autiiorit)'' ot  th«  law,  ia 

rconcluaira  upon  tbo  accounting  offlcen  and  the  couru.    (llnitml  State*  v.  Speed,  8 

Wall.,  77,  83;  Eawiahoir  v.  United  Staiw,  110  V.  8..  60,  88.1    But  Uiu  discretion  ao 

contemd  ia  not  an  unlimited  diirralinn;  it  in  n  I^raI  diivretion,  aubject  ta  tlio  tunna 

L  of  Um  particular  appropriation  and  to  reatrictious  irapoaod  by  other  law*.    (V  Oomp. 

IDee.,  m.)"    See  olaoTlll  Cenp,  D«c.,  327. 

'     >8MOhiar.TboinBa,173U.  S.2TS,  282. 

*  Sm  VI  <'ncnp.  ]>ec.,  ftl2. 

*  8m  Dig.  Second  Ooinpuoller  of  18lW,jian.7Sud  77. 
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piirnrKce  of  connwtinK  1i4>a(l(|tmrt9rs,  Deparlmpnt  of  Alftskn,  at  St. 
Mioliucl,  by  militnrv  tvlpcrapli  and  cablo  Itiirs  with  ottior  military 
st«lii)nH  in  Alaska.  '  llrid,  that  in  vi«w  of  tli«  reqiiironM'nts  of 
section  3736,  K.  8.,  tli«  ubuvo  a<-l  wuuUl  not  autliorixo  ttm  arcept- 
ance  by  the  military'  authuritieR  nt  the  donation  of  a  lot  in  Ala^a 
118  a  site  for  a  t«logrnpii  oflii-t^  mid  tiiiarUT^  for  a  signal  cordis  d(?tiir)i* 
mml.  C.  2187^.  I'th.  IS,  !00S.  So  where  the  act  of  June  2r>,  IfllO 
(36  SUt.  72>'>),  made  an  appropriation  aa  follows:  "Mount  ItKini«r 
Naliunul  Park:  Furndditional  work  upon  llio  wagon  roiid  into  Raid 
park  fnim  the  west,  hpretofore  8urTeve<l  ajid  ronunencnl  under  tlie 
dirtH-li^m  of  iho  SocTctnry  of  War.  to  W  inimwiinldy  nvnilahtc,"  held, 
tliat  in  view  of  t!i»  nxjuirviui^nts  of  gM'tJon  :]7:)ti,  K.  S.,  tlie  appro- 
priation <lid  not  authorize  its  application  to  the  acquisition  of  a  right 
of  way  for  Iho  roadway.     (".  I689S,  .\\n\  S6,  1910. 

IV.  In  view  of  the  ro<|uir(.'m<-nl8  of  BL«ction  Z(i7S,  R,  S.,  that  "AJl 
siimi*  appropriated  for  the  Tarioita  branches  of  expenditure  in  iJie 
public  si>r\-icp  »ihall  bo  applied  solely  to  the  obii>cl  for  wliJcli  they 
are  respectively  nindo,  and  for  no  other,"  heid  that  the  expense 
of  fencing  a  tract  of  land  the  property  of  the  I'liiled  States, 
inti>ndcd  for  fort ilicn lion  |>urpoK«;,  woufd  not  be  ii  legal  charge 
agaiiiRt  an  anpronriation  for  ri%'er  and  harbor  improvements.  C  726, 
Jan.  8,  ISDfi.  Nor  where  nn  iipprojtriaUon  was  mtnii-  for  ■'shelling 
or  otherwise  improving  to  coniplolion"  o  certain  designated  road 
between  two  jilacrw  name^l  ("ould  the  approprialion  he  expended  on 
the  construct  ion  of  iiii  entirely  dilTerenl  rond  fruui  thai  desif^iatcd. 
C.  S6S5,  Nov.  6,  Ifilil.  Nor  could  an  appropriation  for  tlie  siioport 
of  the  Army  or  for  the  construction  nnu  maintenance  of  worws  of 
river  and  harbor  improvement  be  expended  for  insuring  public 
property  agoinot  fire  or  employees  against  accident.  V.  zSf)69, 
Mar.  J'6,  Iff09,  Where  un  appfupriatioii  is  made  expressly  for  a 
"Cavalry  [>o9t"  and  a  bill  lo  make  the  appropriation  available  for 
the  coiistnictjon  of  a  post  for  "mobile  troops"  had  pa'wed  only  one 
House  of  (.'ongiTsa.  Jiela  llia(  in  view  of  Ki^ction  367S,  It.  S.,  the  ajipro- 
priation  could  not  be  expended  for  the  construction  of  a  post  for 
mobile  li-oiijis  other  t linn  ("avalrv,  notwitlwlnnding  that  the  amending 
bill  hud  passed  one  House  of  Congress.     C.2S!f4S.  Sept.  7,  191 1. 

V  A.  Section  31190,  R.  S.,  provides  that  "all  balances  of  appro- 
priations contained  in  the  tumual  appropriation  bills  and  made 
8|it'cifically  for  the  serWce  of  a  fiscal  year,  and  remaining  unex- 
pended at  the  expiration  of  such  fiscal  year,  shall  only  be  applied 
lo  the  payment  of  exjienscs  properly  incurred  during  that  year,  or 
lo  the  luKillment  of  contracts  properly  made  ivilhin  that  year;  and 
balances  not  nocdid  for  such  purposes" shall  be  carried  to  the  surplus 
fund.'  This  section,  however,  shall  not  apply  lo  appropriations 
known  aa  permanent  or  indefinite  appro pnat ion.*."  '  HeU  with 
ii-^pect  lo  this  section:  (I)  Where  supplies  are  both  ordered  and 
delivered  witliiii  tlie  fiscal  year  or  a  contract  is  made  pro\-iding  for 

I  "Caagnm  LnleniiU  that  each  uinual  uppmprLuiion  Rhnuld  bear  the  biir(]i>n*  of  the 
particulftr  yew  for  which  it  in  ftmntod,  ami  that  it  *h<)iil<l  bo  hr  tlio  pninor  imo  of  that 
year,  and  no  othor."  6  Cump.  D«v.,  615,  819.  "II  inuaC  \ie  r»inunit>«re<l  that  an 
aanual  approiirlalioi)  cud  ouly  lie  u.w<l  fur  tliu  dmnIs  nod  ww  nt  th«  pArticiiloT  Cwcal 
y«af  (or  which  it  i*  nutilo,  or  in  pavnH^iU  of  c<inMa«t«  properly  made  (or  Buch  ii«eda 
and  lUtt."     11  Comp.  Dec.,  4£5.     13  Up.  Attv.  0«n..  2S8. 

'  Peinianent  appropriaiioDa  sre  thiwe  inikdi!  for  nn  tiiiHtniKid  jipriod;  inflvfinilo 
appropriktinoa  nm  tboM  id  which  no  amount  is  n»iD«d.    13  Op.  Atly.  Gen.,  26S. 
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repurttsl  liy  n  board  composed,"  etc.,  Kehl  thai  as  it  appeared  ttiA 
btiildiupt  were  to  bo  of  n  ponminnnl  (■Imract^r  nnd  wern  mtrntlrri  for 
th<;fttoni£e  of  the  rlnthin;;,  armament,  equipage,  etc.,  of  uii  army  of 
(TUDsideraulu  nizn  and  wor«  not  merely  for  the  current  nertdt*  of  tho 
8rr\-ice  at  (ioTemon*  Island,  tho  appropriiilion  should  hv  considered 
as  pQ^nall(^nl  in  charnct«r  and  wouui  remain  available  imtil  expended. 
€.  I4-^I>^,  Apr.  £0,  190S.  So,  also,  where  the  act  of  June  S.  ISflS 
(.'to  Slat.  437),  made  an  appntprifttinn  "For  contingent  exiK-nses*  of 
the  Anny,  incident  to  the  expedition  to  tho  I'hilippiuo  Islands,  to 
be  expended  under  tho  dircelion  of  the  commanding  officxr  of  the 
l.'nil4-d  States  mihtary  forces  at  the  Plubppiiio  Islands,  in  his  din- 
cretiun,  for  such  purposes  aa  he  may  deem  best  in  the  execution  of  his 
duties  under  the  orders  of  the  President,  and  for  such  objoets  as  are 
not  now  appropriated  for,  to  bo  available  until  expended."  lleli, 
that  an  unexpended  balance  of  the  above  appropriation  was  still 
available  in  tho  year  UK)9.  and  htld,  further,  itiat  if  no  military  map 
was  prepared  at  the  time  of  tho  occupation  of  the  FhiUppine  Islnntbi 
by  the  United  States  force*,  and  it  the  necc!*.iity  u(  such  a  nuip  enn- 
tmiies  to  exist,  the  cost  of  its  preparation  in  the  vear  1909  is  a  proper 
chariio  a<:ainiit  the  ahove  ap]iropnation.  0.  SSSOI,  Juiy  If!,  1909. 
So  wiiere  the  deficiency  appn^priation  act  of  March  3,  1899  (.1(1  Slat. 
12:^3),  C'0nt4uned  this  provisiun  "fur  emergency  fimd  io  meet  unfore- 
eeen  contin^eneictt  constantly'  arising,  to  he  expended  in  (he  discretion 
of  tho  PrcHtdenl,  three  million  dollars,"  hfld  that  tho  appropriation 
was  still  available  in  1905  for  expenditure  for  cert  ain  nat  lonal  defenses 
in  the  West  Indies.'  0.  17355,  Jan.  7,  1905.  Bm  even  though  tho 
appropriation  is  a  nemianent  one,  it  will,  upon  the  accomplii^hment 
of  the  object  for  wiiich  nmde,  bo  covered  into  the  Treasury.'  Thus 
where  the  act  of  December  18,  1897  (30  Stat.  22r>),  made  an  appro- 
priation for  the  relief  of  destitute  perMons  who  had  gone  into  tho 
newly  discovered  Klondike  mining  region  of  jUaska,  and  the  einei^ 
goncy  calling  for  tho  appropriation  had  long  sinc-o  pa»r>ed,  hrU  that 
an  unexpended  balance  of  such  appntorialion  was  not  available  for 


expenditure  m  tho  year  10O7.     0.  S(l7i8.  Jan.  SI,  1907. 
Section  3600   R.  S.,  in    providing    that   balances  of 


appropria- 


tions for  any  ii»cal  vear  rcmaming  uncxpendiHl  at  tho  end  of  such  year 
shall  not  be  applied  to  tho  ''fulfillment'  of  any  contracts  except  those 
"pn)i>erly  incurred  during  (hat  year,"  '  esprcswlv  I'xcepts  "jiemianent 
or  indelinito  appropriations."  The  existing  law  (sec.  1661  R.  S.) 
makes  a  permanent  appmpriation  *  of  a  certain  sum  annually  "for  the 
puqiOKO  of  providing  arms  and  equipments  fur  the  militia."  Htld  that 
a  balance  of  tliis  appropriation,  remaining  unexpended  on  tho  last  day 
(Juno  .10)  of  a  certain  fiscal  year,  could  legally  bo  used  for  the  pay- 
ment of  a  contractor  in  December  following,  under  a  contract  entered 
into  in  November  with  the  Ordnance  Department  fur  the  manufac- 

>  In  XV  Oomp.  Dec,,  C7I),  this  appronrialKin  was  held  not  (o  bo  a  "permanent 
apcdfic"  approwIaUoa  witMn  the  mMnlnK  of  aectloii  10  o(  llio  a^-t  of  Mur.  *.  ijiOfl 
(3&  Stat.  1027). 

*  I  Oomo.  Der.,4H7.  BiitBMXV  Corop.  D»r.. 6!6. thst  nn  addttionnl  nppro|>rEuti»ii 
farantaiM  purpoMiu  taaumouat  tAaT«apprapriiiti<w  otiuiexpeudtMl  buluueui  (orihe 
MOM)  piirpcBi>. 

■  Sea  0  C«inp.  n«c..  «1S;  id.,  8S8. 

*  Tlib  oplniuii  Lt  IibsckI  on  tho  opblou  o(  ilio  Second  ('amptn>1liT  o[  lh«  tnunny 
AtMA  Nov.  3, 1871).  tcbich  U  th»  bMH  for  Rcclion  26,  vtA.  2,  Digevt  of  n«cuiODS  of  the 
B«ciMid  Comptroller. 


in  the  jiul)li«  service  shall  l>o  applioil  soli-lv  to  the  objiwts  for  whi^-h 
they  aix>  rcKpectivel}'  mmlo,  aim  for  no  otherH,"  While  this  etatulo 
pmhihil^  the  oxncnditiire  of  nn  appropiiution  for  puqxnw^  other 
than  tliMSO  for  wluch  approprinted,  yot  if  it  bo  rpgnrciocl  as  intended 
also  to  forbid  the  application  of  property  purchased  from  an  appro- 
priation for  n  particular  niirpnAo  to  a  dinoivnt  piirjiose.  it  should 
not  be  construed  to  forbid  Huch  a  truusfcr  whcru  the  prii|)<-r1y  i»  no 
longtH'  needed  for  the  ptirpone  for  which  appropriatwl,  Thereforo 
the  prop«rly  beiiiK  iio  longer  needed  for  tfie  purpose  for  which 
appropriated,  AcW  that  two  vessels  beloiiKin^  to  the  Navy  Depart- 
ment might  be  tranxferred  for  a  definite  or  an  indelinito  lime  to 
the  WarDepartiucnt  for  use  as  Army  triuisport:^  (f.  7S40,  Afar.  I4. 
JSOO);  that  certain  cooking  utensils,  tableware,  and  soap  purchased 
from  a  river  anil  Imrbor  appropriatiun  to  be  used  in  connection  with 
the  improvement  of  rivers  and  harbors  in  Florida  could  be  turned 
over  to  an  officer  for  use  in  connection  with  a  river  improvement  in 
Georgia'  (C.  10300,  Apr.  £5,  1901);  that  live  mules  puivluwcd  in 
connection  with  certain  harbor  improvement  in  Alabama  could  he 
transferred  to  the  Ciutulermaster' s  IVpaitment  of  the  Army  ((.'. 
S679,  ?iov.  S&,  tSOT);  that  a  sailboat  in  pot-sos^ion  of  the  I'nited 
States  enginoerins  officer  at  San  Juan  couhl  be  transferred  10  the 
Lighthouse  Board  (C  tOSlS,  Apr.  i9,  1901);  that  a  Hemin<;tou 
typewriter  in  possession  of  the  Chickamaugn  and  Chattanooga 
National  Park  Commission  could  be  exchanged  for  a  Smith  I'nrmior 
in  the  office  of  a  certain  quaitermaater  {C.  10741,  June  S!5,  I9UI)- 
that  certain  cable  laid  between  Narraeansett  Pier  and  Hlock  Islana 
couhl  bo  transferred  to  the  Weather  Bureau  in  iho  J)epar1iiient  of 
Agriculture  on  the  condition  that  the  bureau  keep  the  cable  in  repair, 
an<l  in  ease  of  war  or  other  military  neccsMlv  restoifl  it  to  the  War 
Deparlnumt  (('.  ISS83,  JuneSO,  lOt'JS):  llint  cerlnin  property  belong- 
ing lo  the  Medical  Department  of  the  Army  which  had  lieen  con- 
demned and  ordeiyd  to  bo  destivyed  could  bo  turned  over  lo  the 
Fon-st  Service  of  the  Deiiartment  of  Agriculture  (('.  S1860,  JvXy  ^6, 
1907). 

It  was  )>ropO(4eil  to  transfer  certain  machinery  purchased  from  an 
appropriation  for  the  District  of  Columbia  to  an  appropriation  for 
R  work  of  river  and  harbor  improvement  and  in  partial  satisfaction 
of  such  machinery  to  transfer  from  the  river  and  hurhor  appro- 

yriation  to  the  District  of  Cidumhia  a  certain  Hteamer.  The  ai-t  of 
une  V•^,  \W2  (S2  Slat.,  373)  authorizes  the  diK|josilion  of  projK-rly 
acquiit'il  for  river  and  harbor  iinprovemenls  when  no  longer  needed 
either  by  sale  or  transfer  to  other  projects  of  improvement,  the 
proceeds  in  cose  of  sale  to  bo  credited  to  the  appropriation  for  the 
Work  for  which  it  was  punhnsed  or  acquired,  anu  in  case  of  transfer 
the  proiJcrty  to  he  valued  and  credited  to  tho  project  in  which  it 
was  fonnorlj  useil  and  cbai-geil  to  tho  pixiject  for  which  it  should  ho 
trausfen-ed.  Urld  that  as  to  the  pmposed  exchange  the  above  act 
constitutes  clear  statutory  authority  as  re«j>ccts  the  river  and  harbor 
improvoRient  and  the  river  and  liarbor  appropriation  should  he 
charged  only  with  the  difference  between  the  value  of  the  miiihinery 
and  the  value  of  the  steamer.     As  respects  tho  District  of  Columbia 

'  Tbo  w-l (>t  Juno  13, 1902  (32  HUit. .  373), miw milhcirid'e  iho  mln  of  nnipony  urtjiiired 
fiir  tbo  inipravemoot  of  rivcra  aad  harbora  when  it  ia  "au  loug«r  tiouiled,  or  In  uo  luugnr 
MTviceable," 
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CHnnl  W  llio  United  SUitoH,  tUo  services  being  rcndHrod  prior  to  the 
•fl  of  iippropriation.'     C.  tC^ia.  June  IS.  IOO4. 

IX.  Whon  H  »mi-iiil  (ipprupriHlioit  m  mmlp  for  u  certain  objoctj  it 
is  nil  expression  by  Con^ss  as  to  the  amount  of  piihhc  money  which 
cnn  legallv  be  cxiK'ntleti  for  that  object  und  (lie  entire  tippropmtion 
r-un  not  he  expended  for  the  partial  accomplishment  only  of  that 
object,  thereby  making  an  aaditional  appropriation  neccssai^'  to 
carrj'  out  Iho  ori^^ial  purpose.'  Thus  wliere  a  specific  sum  was 
appropriated  for  n  defined  specific  puniose— the  "conBtniction  com- 

Ciete  of  a  sewerage  sj-stcm  nt  Fori  Monroe — and,  upon  proposaU 
eing  inviled  for  the  work,  the  lowest  bid  was  in  excess  of  the  amount 
appmpriiitftd,  iuld  that  (he  »Utute  cvidenUy  conteiupluled  the 
completion  of  llie  sysk-m  nHlhin  the  npproprialion  made,  the  inten- 
tion of  Congress  clearly  being  to  limit  the  ciwt  of  the  work  to  that 
amount,  and  thai  the  appropriation  cuuld  not  therefore  legally  bo 
availed  of  for  tlie  construction  of  a  s>'stem  tJie  completion  of  which 
would  require  an  additionnl  appropriation.  65  P.  S64,  Sept.  H, 
189S.  So,  AcM,  where  the  act  ol^  June  4,  1897  (30  Stat.  50),  appro- 
priated SIO.OOO,  or  so  much  thei^eof  as  might  be  neceaaary  "for  the 
oonstnictton  of  the  military  road  from  Fort  Wiishakie,  l^^'o.,  at  the 
most  practicable  route  near  the  Wind  River  and  the  mouth  of  the 
Buffalo  Fork  and  Snnko  Kiver,  and  near  Jackson's  Luke  in  Uinta  M 
County,  Wvo,"  and  it  appeared  that  the  road  could  not  be  constructed  H 
within  the  "limit  of  the  appniiiriiition.  0.  34S3,  Aug.  24,  Ifi'J?.  But  H 
it  appearing  that  a  portion  ot  the  above  ruad  was  in  fairly  good  c<jn-  V 
dition,  and  that  the  $10,000  expended  on  other  portions  of  the  road 
would  place  the  entire  road  in  fairly  good  condition,  kttd  that  the 
appropriation  might  be  so  exjtended.  G.  S453,  Ftb.  IS,  1898.  So, 
where  iJie  act  of  July  19,  18!)7  (30  Stat.  121),  ftppropriat4*d  "for 
repair  of  dninagea  caused  by  recent  floods  to  tJie  roadwav  leading 
from  the  Mound  City  National  Cenieteiy  to  Mound  City  ana  Mounds, 
III.,  and  to  widen  the  road  and  elevate  the  grade,  $3,500,"  and  it 
Bp|)eared  that  all  of  such  improvements  could  not  be  made  within 
the  limit  of  the  appropriation,  hdil  that  it  would  clearly  be  illegal 
to  expend  the  appropriation  for  a  part  only  of  the  work.  C.  5544, 
Se^rf.  86,  IS!)7.  So,  also,  wbere  on  appropriation  was  made  for 
removal  of  the  rock  in  th»  North  Kiver  of  New  York  Harbor  to  a 
depth  of  40  feet,  and,  it  appearing  that  it  was  impossible  to  remove 
the  rock  to  auch  a  depth  within  the  limit  of  the  appropriation,  it  was 
proposed  to  ruinove  tliu  rock  to  a  depth  of  from  35  to  38  feet  only.* 
C.  14S78.  Mar.  30,  19il3.  So,  where  the  act  of  June  30,  1906  (34  Slat. 
744),  made  an  appropriation  "for  the  pnrtitd  reconstruction  of  the 
Alexander  Bridge  over  the  ChickamauKa  Hiver  on  the  eastern  boun- 
dary of  tbe  Chickamnuga  Park,"  and  it  appeared  that  the  estimates 
on  which  the  appropriation  was  based  contemplated  tliat  a  complete 
Btnicture  should  Iro  built  for  tbe  amount  8ppropriat«d,  and  that  the 
brirl}^o  could  not  be  cempleted  witliiu  the  limit  of  the  appropriation, 
and  it  waa  proposed  to  contract  for  iho  metid  superstructure  only, 

'IConp.D«c.,31.  A*loacurTMp(>n<lb)cpm*Ui-einn.>lnlion  topr«liininnrynxp<^nrv«. 
■urrmriiVU:.,  in  conAiKtioa  «rith  ri\-or  niid  liarbot  iiaptuvMneiilB,  #ee".\ppivi>ria- 
liotii'*  V  C. 

■SeeHooer.  U.S.,218D.8,.322;I<'omp.  D»c.,SQ1i  Hid.,  IH;  7  id.,  666;  8  id., 
R,S3S:»i<1..638.MI>. 

■  Swi  opinion  of  ComptroUor  in  7  U«.,  150,  Kdorrod  to  oa  p.  63,  Digwl  of  Deciiuoiu 
of  tbe  Conptnller,  1«M  to  IMS. 
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of  June  30,  ltK)2  {32  Stat.  507),  provided,  "United  Statw  Service 
Scliools:  To  provide  inetiiis  for  tli<*  thcoretJCAl  an<l  ]>rnctical  instruc- 
tion at  the  artillprv  school  at  Fort  Monroe,  Va,;  the  school  of  sub- 
marinv  dt-fcnsc  at  Willotta  Point,  N.  Y,:  the  general  sonrire  and  staff 
college  at  Fort  Leavenworth,  Kana.,  and  the  cavalry  and  field  artillery 
school  at  Flirt  Kili-y,  Kans..  hy  the  piiri^hasc  of  ti'xtbooks,  books  of 
nifcrcnco,  scionlifiu  and  professional  papers,  the  purchiL-<e  of  uiodcm 
instruments  and  nintcrial  for  theoreliral  and  praetical  instnietion, 
and  for  nil  oilier  absoluUdy  necessary  expensej*.  to  bo  »llotl<'<l  in  siirh 
proportions  as  may,  in  tile  opinion  of  the  Secretary  of  War.  be  for 
thi>ncst  interest  of  the  militarv  service',  twonty-fivo  tfionaand  dollars." 
hfld,  that  tliG  appropriation  for  the  general  support  of  the  Army  was 
more  spiM-ific  than  tlio  above  appropriation  as  to  article!)  that  could 
be  furm»hed  by  the  several  »tau  urparlmentM,  su<.-h  as  quart^^rmaKtvr's 
supplies,  stationery,  etc.  C.  ISIOO,  Auif.  15,  J90S.  Dee.  tl,  1906. 
So,  also,  wlid-e  an  a|>propriation  for  niilitnry  i>ost  txehangfes  provided 
for  the  "construction,  equipment,  and  maintenance  of  suitable  build- 
ing at  milit>ary  posts  andstations  for  the  conduct  of  the  post  exidiange, 
scnool.  library,  reading,  lunch,  aniu5i>ment  ruum^.  and  gyninnsium," 
held,  that  the  appropriation  under  the  above  provision  wna  more 
specific  than  the  apprujiriation  for  incidental  expenses  in  the  quartei^ 
master's  department  as  to  the  construction  of  a  fence,  grand  stand, 
seats,  etc.,  for  an  athletic  field  at  Fort  Leavenworth.  C.  14070, 
May  IS,  1907.  So,  also,  where  an  appropriation  was  made  forcterieal 
aervieca  at  division  and  department  headquarters,  including  clerical 
service  necessary  in  the  bureau  of  military  information,  and  another 
wpropriation  waa  made  for  clerical  scr\'ice  in  the  qunrtennasU>r'8 
department,  A/td,  that  the  appropriation  for  clerical  .'*er%'ices  at  <livisioii 
and  department  heudquarlei-s  wa^  mure  specific  than  the  other  appro^ 
priation  as  to  a  clerk  on  duty  in  the  military  information  division, 
Philippines  rJivi.-'iiin.  and  that  the  salary  of  MUch  clerk  could  not  bo 
paid  from  funds  aj>propriated  for  the  service  of  the  quartermaster's 
department.  C.  S0443,  Sept.  S9,  1904.  So.  als".  where  the  act  of 
Juno  12,  1906  (34  StaL  240),  made  an  appropnalion  for  the  Army 
War  College  "for  expenses  of  the  Army  War  (.'oUege,  being  for  the 
temporary  lure  of  ofRoe  rooms,  purcha.-*!"  of  the  neci'ssary  stationery, 
c^ce.  toilet  and  desk  furniture,  textbooks,  books  of  n-ference.  scien- 
tific and  professional  panera  and  periodical,  binding,  maps,  police 
utensils,  and  for  all  otlier  absolut<-ly  noeessaiT  expenses,  fifteen 
thousand  dollars,"  SfW,  that  a  general  appropriatfon  for  the  constnie- 
tion  of  the  War  College  building  wiw  nioiv  sjtecilic  than  the  above 
appropriiilion  as  to  electric-Ught  fixtures,  wluch  would  become  part 
or  the  building,  and  that  the  above  appropriation  couhl  not  lie  used 
to  supplement  the  appropriation  for  the  construction  of  the  building] 
for  the  nnrchase  of  such  fixtiites.  C.  SO?  1.9,  Nov.  S4,  1906.  So.  also, 
where  IJie  act  of  ^[ay  11,  1908  (35  Stat.  106),  made  an  appropriation 
for  the  Army  War  College  sutMtantiallv  similar  to  the  appropriation 
quoted  above  of  June  12,  1900,  hdd.  tnat  &»  to  an  electric  delivery 
wagon  for  the  use  of  tlic  War  College  the  appropriation  for  the  general 
support  of  the  Army  was  a  specific  act,  anti  the  appropriation  for  the 
War  College  should  he  considered  a  moi*  general  appropriation,  and 

{ndvl4.-nnbinR«1iteh?h()tildbe«[>i«gknl<Ki,  QinibacquentchMiRCollJiuideWrmiiiutioB ' 
M0otauih---ri7ed.    XII  id.,  199.    AjU  where  two  approprialloriB  aro  itpplinble  (o  tfaa' 
■aaMobjwl.  in.'iUiiT»}n!cHicH>iuitioe«cImlc  theother.  lhey«rei-uinubuvo,  and  eiIh■^r 
or  both  iDBy  bo  lued  in  (bo  dicrroiioa  ol  tlie  bead  ot  tho  dqwruncat.    IV  id.,  121. 
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XII.  Where  acta  of  ranclaliBm  hafi  Imkti  committed  ajrainst  prop- 
orlv  bclonj^iif:  tn  l\w  Vifkttbiiri:  Nnlioiinl  Militaiy  Park,  anil  tho  tici 
of  MaiYrb  4,  lOUO,  CIS  Stat.  1003).  luukiii^  an  uppropriuUon  for  tlio 
])ark,  after  npi'cifving  certain  mirnoBPs  for  which  tho  appropriation 
coulu  ho  ('xpcndcil,  addod  "and  oilier  iKi-csKaiy  expciwos,  '  hiM  llmt 
these  words  of  the  appropriation  wore  siiHiciently  broad  to  include 
tJic  payment  of  a  reward  for  the  <liseoveiy  of  the  peq>etrator  of  the 
randaftsm.'  C.  ^8665,  MayS,  !9I0.  So,  hfld,  abo,  where  nt-is  of 
vandahtiin  had  been  committed  in  a  national  cemetery  and  the  apprtK 

Eriatiun  wils  "for  rnidntainin^  and  iinproviiij;  national  cerneleries." 
«t  recommended  that  the  reward  be  only  for  future  acts  of  vaudal- 
wm,  as  it  mij^ht  be  doubtful  whether  a  reward  offererl  for  pa-tt  acts 
could  be  considered  as  ajl  expenditure  for  the  future  maintcnaiioe  of 
the  cometeiy.     C.  26665,  Aug.  10,  1911. 

Xm.  Tho  act  of  December  IS,  1807  (30  Stat.  226),  appropriatoa  « 
sum  of  money  "  to  be  expended  in  tho  discretion  and  umier  ttio  direc- 
tion of  the  iwcretaiy  <'f  War  for  the  purchase  of  subsistence  storfs, 
8Uji|ilieii,  and  muturmls  for  tho  rehef  ot  people  who  are  in  the  Yukon 
Kiver  countrj'  or  other  mining  reeions  of  vVJaska,  and  t-o  purchase 
tranximrtatioii  and  pi-ovide  means  for  the  distribution  of  sncii  .stores 
and  suppliet!  «  *  *  that  the  said  subsisleiice  stores,  supplies,  and 
materials  may  be  aoh!  in  aaid  countiT  at  such  ])riee3  as  shall  be  fixed 
by  the  Secretaiy  of  War,  or  donated  where  be  linds  people  in  need 
and  unabletopavforthesume."     iTcMthat  theaboveact  did  notau- 


thoriKO  tiie  u*o  of  the  appromintion  to  reimburse  private  i>artips  for 
relief  furnished  by  them  \o  the  tdius  of  persoiut  for  whose  beneiit  the 
act  was  passer!.*  C.  Cl)7S.  Mar.  U,  "i^h  7344,  Nov.  S7,  t8U9;  7483, 
Jan.  9.  mK);  1 1077,  Aug.  S3,  IffOl .  And  where  a  commissary  sei^eant 
on  duty  at  a  camp  lured  quarters  at  his  own  expense,  although  if  aji- 
plication  had  been  jiroiierly  ma<le  ihe  Quarterma-^ter's  IVpartment 
could  lepdly  have  hired  quail^era  for  him,  hfld  that  the  api>rupnHlion 
for  barracks  and  quarters  could  not  l>o  used  to  reimburse  liini  for  the 
8uni8  expended  by  him  in  the  biro  of  quarters,     C.  7383.  Dec.  7,  1899. 

Wliere  an  ajipi-cMmation  was  ma<lo  "for  repairing  monument  of 
George  II.  Thomas  Post  Numberwl  TVo,  Grand  Army  of  the  Ilepublie, 
in  the  Snu  Fruuciitco,  California,  Nat  iunal  Cometcr>',  three  hundred  dol- 
lars" (34  Stat.  1.347),  and  tho  repuire  had  been  voluntarily  made  by 
George  K.  Thomas  Post,  hfld  that  as  tbei-e  was  no  rejdnclion  on  the 
cxpendituro  of  tho  money  ami  the  ai){>ru|iriatiun  was  intended  us  a 
contribution  on  the  part  of  the  United  States  to  tho  cost  of  repairing 
tiie  monument,  thei-o  wa«  no  h-f^al  uhjection  to  rcimbuiMii^  the  post 
for  the  repaire.     V.  gUSOB,  Nov.  1,  1907. 

XIV.  >roney  appropriatftl  for  tho  impmvement  of  rivers  and 
harbors  is  not  ftvailuble  fi)r  I  he  payment  of  damages*  sullercd  by 
individual  citizens  on  ueeount  of  injurj'  to  their  property  i-iiused  by 
the  negli^nce  of  the  employees  of  tho  Government  or  the  defective 
con»tru<-tioii  of  a  public  work  {54  P.,  390,  July  £6,  1892),  nor  for  the 

'Soo  V  lomp.  Dec.,  110.  Soo  Appropriallona  XI  for  t:ouatntcUuu  ut  the  irords 
"and  lor  oilier  al>«)lut«ty  ue<-Mncy  cxponou." 

•Soo  Vfoinii.  l).ic.,  25J;  VIII  id..«.  HM;  IX  id..  6S8;  XI  id.,  4M:  IVId.,3H, 
400;  XII  id.,  48,  308;  XIII  id..  783,  iat  ilwlaiuiis  nOniiuf;  w  mmburHiMiic-nt. 

■  Tlu!  Bd  uf  June  25.  IftlO  (3S  »XM..,  STd),  now  mil  Ikti/.p*  tlioCliief  uf  Bnctneor?,  nib- 

)rrt  to  tlie  Approval  of  tl>i<  ^^irfXAjy  tA  War,  to  ftdjust and  oelUe nil clniuu  fur  (i.iiiuif;>'S 

to  the  ainouDt  of  ^TiOO  uriniii^  It'Aii  a  collinou  bolirMia  a  ve«cl  onsagod  <m  rirnr  and 

horlioT  Wurk  iiillidiui;  witb  »iiil  (l;tinntnR)[ BmiUior  vcMol,  piw,  orolnertct,-iilelrui:<ure, 

[and  provide*  that  arcport  on  the  tnatior  sliall  be  luadc  to  Cun^e»(ur iUoonoidcmtion. 
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of  iho  Innd '  (C  SSUe,  Ati^.  $6.  1909;  15698,  Oct.  5,  1910;  19076, 
OeL  6,  1911);  held,  aliM),  that  if,  undor  the  farts  rwitorl  nbovo,  it  vrwt 
ncco-s-tftr^'  to  Itiivo  n  survey  iniulv  oi  tlio  sovi>r&l  tnicts  of  laiid,  the 
expense  v.o\i\A  bo  paid  out  of  the  upproprinlion  for  Ihf  piin-ha-sc  of 
the  land.  C.  S-'>44^,  Nov.  II,  1909.  So,  A<W,  as  to  iJio  t-xpcnsc  of 
ret'ording  patents,  deeds,  etc.,  respectinf;  land  through  which  a  right 
of  way  was  being  lurjiiired  by  piirchttfte.  V.  lo69S.  Oct.  .5,  1910.  So 
where  a  ciaini  wtis  niailv  against  ttio  Unil«d  SUle^  for  real  estate  taxei; 
ollfged  to  be  due  at  the  time  the  United  StAl^s  piirrhased  th«  land 
and  it  was  ncca«sary  to  instituto  a  tax  soan^'h,  held  that  the  expentw  of 


Wffi    V 


the  lax  setirch  should  be  iioid  fn>m  the  appropriation  fmni  wtiich  the   H 
I.     (\  10027.  Feb.  m,  im.    So  where  oertain   ™ 


land  was  pnivhascd.     .  .  j™-,., 

taxes  were  a  lien  against  laud  at  tue  time  it  was  acquired  by  the  United 
States.     UtUi  that  the  taxes  eould  be  paid  from  the  appropriation 
from  which  the  land  wa8  purchased  or  from  a  subi>e(|uent  sippropria- 
tton  for  the  same  purpose.     C.  2.iS)l3,  Dtc.  £7,  1910.     llAd,   also, 
that  an  expenditure  for  al»stracl.s  uf  lilb>  from  the  appruprlation  for 
the  purtdiase  of  the  property  would  be  valid,  notwitlistandiiig  the 
fart  that  after  the  abstrnct-s  had  boon  prepared  certain  defecUi  in  the 
titles  were  discovered  which  made  it  necessary'  to  resort  to  condemna- 
tion proceedings.     C.  2544^',  ''V6.  16,  lOtO.     But  AfW  that  expenses   ^ 
eouiiertetl  with  prD(-eedin<^  to  con<]enin  land  for  oublic  miqKMe?*  ore   ■ 
ordinarily  payable  from  tnc  appropriatiofis  made  for  the  DepartDieut  H 
of  JiistJce.*     C.  15110,  ihr.  19,  1907.  ■ 

XVI.  The  public  i-csolutiona  No,  17,  20,  and  21  of  Anril  30  and 
May  II,  lOlls,  providing  for  the  relief  of  persons  made  oestituie  by 
slurms.'  aulhorizeil  the  Secret^in,'  of  War  to  "ust>  such  means  as  he 
haf)  at  liand  or  that  may  be  fviniished  to  him  in  the  way  of  tents,  pro- 
vicious,  and  supplies,  to  relieve  the  distrt-^  oceasJoned  by  »uoli  slorut 
or  cvclono,"  and  further  authorized  the  Secretary  to  "  procure  in  open 
mar"k(>t  or  otherwise  subsintenco  and  quart*rma!*t<>r9'  supplies,  medi- 
cines, and  medicinal  aid  belonging  to  the  military  rstablishmont  and 
available,"  and  to  i.'tsue  the  »anie  to  destitute  persons,  held  that 
under  the  above  resolutions  the  Secretary  could  use  the  fund*  appro- 
prialpd  to  replace  stores  belonging  to  the  military  establishment 
which  hail  been  issued  tu  the  beneficiaries  of  the  resolutions,  and  a.i 
the  appropriation  was  a  continuing  one  purchases  to  replace  the 
store*  eo  issued  might  be  made  without  regard  to  the  fiscal  vear. 
C.  iSS89,  Ma})  2S.  1908.  And  where  under  the  above  resolution  an 
officer  was  onlered  from  his  station  to  Cleveland,  Tenn.,  to  carrj-  on 
relief  work  with  directions  that  when  ihe  work  was  accomplLthe'd  he 
shouhl  report  tliat  fact  with  a  view  to  his  being  ordered  to  retiuTi  to 
liis  proper  station,  hrld  that  the  journey  of  the  ofliccr  from  his  station 
to  Cleveland  and  return  conBtitut*d  ordinary  travel  in  the  public 
SOTvice,  the  cost  of  which  would  properly  be  reimbursed  by  the  pay- 

■  Bm  III  Comp.  Doc..  2IC:  VUI  id..  212;  IX  id  .  SG9.  l!iii  the  <-<«t  of  anabHnrt of 
(lt1«ta  lands  otcnid  by  M«  URiUdSlel44W3,lnvii\il  r-liaT«t>  aeaiarHhp  nintiiiBvat  fnnd 
of  the  depoirtinent  acquiring  IIk-  iimfiorty.  V  Cuirii.  Doc.,  I)L'  8c«  VI  Ccmp.  Dee., 
133,  ua  to  Mtynitait  foiTBCrvicwot  ttllonn^y  in  prt-puring  wbalract  ot  lille. 

>SooI(J>rap.  D<x-..3ir;II  id,  201;  III  id.,2l'i;lX  id  .Mil,  TM;  X  id.,  538.  8«o 
also  XVI  Coin|i.  Dec..  003.  lii>Idinj;Ui4tvhenla]id  baa  been  condemned  and  th«  court 
in  rvndmng  jiidtpuitni  iiic1u<li«  in  ihe  jiidKmcnt  or  award  ctfTlnin  coot*,  mich  judfrmeiit, 
iaclitdtnK«irtj>.  will^e»lcK■lclla^C•wia«ttb•appnlpriaU(>n1oa1-quiTolhellitonbOIl 
ibt  paynieat  uf  the  )ii<li;mciit  viu  made  a  coadluon  precedent  le  veatiJiK  title  in  the 
liovnmniMil. 

»See  "ApphiprifttioM"  XXXVI. 
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1900.  So,  where  it  was  desired  to  extend  a  hvee  over  cortun  private 
Innds^  hrlJ  tliut  it  wiw  not  ntcoasark-  for  tlio  riiitcd  Stutm  to  obtain 
the  title  before  constructing  the  levee,  but  that  aii  euseniciil  in  tli« 
luiid  would  bo  sullk-iful.  C.  50S9,  Oct.  7,  1S9S,  and  A"(W.  ^,  i898. 
So,  hfU.  alsi),  whore  land  waa  required  for  laving  a  pipe  Line.  C. 
t47l9,  Jan.  St.  1908. 

Where  the  United  States  owned  and  had  excJuaive  inrUdiction 
over  a  military  rt-Mcrvation  subject  to  a  riyhl  of  way  Ihi-ough  tho 
same  of  a  public  higliwny,  htld  that  aitliough  the  duty  of  repairing 
public  biyiiways  for  tlu*  gcm'ral  bcnelit  of  the  public  real*  on  the 
proper  liifihway  autliorilifs  and  not  on  the  owner  of  the  soil  over 
M'liidi  tlut  highways  run,  and  although  the  owner  is  under  a  passive 
oblit^atiou  to  perttut  the  public  to  exercise  the  ri^ht  to  repair  and 
Ui^e  the  land  within  the  limits  of  tlie  hi;;liway  for  highway  purposes 
and  not  to  ob^tlruet  the  exercise  of  sudi  rights,  yet  if  the  repair  of 
Biich  a  road  would  be  useful  for  mililarj-  purposes,  the  expense  of 
such  i-opairinc  would  be  a  legal  ehai-gt-  against  ihe  funds  pertaining 
tu  the  general  appropriation  for  tinny  traneportution  of  the  Cjuartor- 
master^i  departmmt.  C.  .HCSS.  Nov.  ^7,  /Aw.  So.  hrld,  that  such 
a  highway  ruiuiing  through  a  national  cenieter>'  could  be  repaired  at 
Uovernment  expense.     C.  XUS7S,  Apr.  ZS,  WSb. 

In  order  to  discharge  the  eewagc  from  tlu>  militaiy  reservation 
near  JefTersonville,  Ind..  it  wna  necessary  to  construct  a  sewer  out- 
side the  reser^'ation.  The  eitv  offered  to  construct  tlie  sewer  for  the 
sum  of  $U.658  and  to  give  the  Govenmienl  the  j>erpetual  ri<^)it  to 
connect  with  the  city  sewer.  Uftd  there  was  no  legal  objection  to 
tile  proposed  expenihiurt^  C.  19/,! 5, Mar.  27,1906;  C.GSSl.Jvne.  24, 
190x.  So  where  it  was  neceasaiy  to  construct  a  sluice  ^te  outside 
a  military  reservatiun  in  order  to  properly  tirnin  the  rescrvalitin  and 
to  prevent  it  from  being  flooded  at  lugh  tide.  Iifld  there  was  no  legal 
objection  to  puichaniiig  for  the  sum  of  81,(K)0  from  the  company 
owning  the  gate  the  ri^ht  to  drain  the  water  of  the  nulitary  reserva- 
tion through  the  gat^  in  question  and  the  appropriation  for  "roads, 
walks,  wharves  and  drainagv"  could  be  used  for  such  purchase. 
C.t9IS7,Oct.l7.l9H. 

XIX.  When*  certain  ofticei-s  of  the  Arnivweredefendantsinaoflus* 
in  wliit'h  the  Uniled  Stat*'s  was  interestfJ.  and  their  defense,  before 
thf  I  nit  ed  States  court,  had  been  undertaken  by  t  he  Department  of  .lus- 
tier. In-lii  that,  wlule  not  entitled  to  mileage  from  any  appropriation  for 
the  support  of  the  Army,  their  iiec^ssari- exiw^iises  in  going  to,  attend- 
itig.  and  ret  uriiingfmm  the  court  constiluled  a  logitiniale  charge  against 
the  appropriation  "'ror  defraj'ing  the  expenses  *  •  *  of  suits  in 
whicli  t  he  United  StaU-ah*  interested. "'    61  It.,  590.  Mar.  «,  1887. 

'  Th^  inymeul  u(  Uic  truwIhij^expeiiMWof  tlM«c  oIBccravmainihaequenlly  ikiithcirix«d 
fr><m  tlicamiMprinlionttirrutiUntctvnrUwnf  ihoArmy.  InXtlComp.  Dc<'.,lrift,  Ji  wis 
hrld  ihni  iriea'tiiiil  expenses oF ofltcera of  Uie  Army  in  aciciiiting.  bynutliorlly  tA  the 
Bcrrt'tary  «(  Win,  upcm  ii  Stntt-  rwiirl  wt  witiuiw'a  for  tlm  Unilcti  Stab's,  in  a  cue  in 
which  the  l.'nit<^  Ktntrvion  )>nriy.  miiy  hcjinid  fmm  tlie  Hpproprialiiin  tnr  ccdttincent 
CXpMiBOSot  tlie  War  I)/ parhrifjil.  And  llmC  th«  apprupriallOD  "TnoBpurldtiunuf  the 
Army *'ia  aotpriipt'riy  chiirgisibly.  (IJiii  woXComp.  DoL'.,tt48.)  CimilarS,  A.  (J.O., 
Apr.  23,  ISe;,  conUiini  a.  nynnpfiii  nf  an  opinion  of  tho  Attorney  G«iieml,  *»  followB: 

"ToavDid«Dvd"iil<iu)x>iit  till.-  mcl]i<)aof  payiueiitof  tli««speri»v6of  theM  officera 
it  i«  1i«U4.T  in  nil  mwii  tliul  ir)i<-ii  tUt-y  urn  tho  nomintd  dofcndnnla  in  Piiita  l>roii|^t 
a<jain»l  Un>tn  in  iJio  olBrinI  di"i-Jiar(;i?  of  ilicir  diiiie*  thc^y  alioiild  Iw  i>ul>p<enaed  oa 
Ihv  (art  of  ihi-  Onvcranieiil,  nlx-i  la  the  jiarly  iu  mi«r««l,  lu  appear  u  witaewM." 

Smi,  alf>,  p«r.  75,  A.  It.,  1910.  , 
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\VI10ro  a  eonsidcrabto  forco  of  Iroops,  coiuitiliititi];  an  niyaoized 
commatul.  uitiler  tin*  commnritl  uf  11  major  goiioml,  niu  lM.-in^  Irans- 
|)ortC(l  fnnn  Ni^w  York  lo  Manila  via  thn  Supz  Canal,  ami  ul  several 
|K)rts  whon>  ihu  triuispurl  touched  i'-crltiii)  uUictul  cnlltt  urro  made, 
necoasitating  the  rm|>loymetit  of  carriaj^-s,  httti  that  Um.'  t'ttrna<;tf 
hire  was  a  proper  eliar^c  against  the  ftpproprinlimis  for  the  Quart«>r- 
maater's  Department.     C.  it582l,  ^'^}v.  £^,  lOOii. 

The  ftppro|»riiiiion  for  lhi>  trarHporlation  of  tho  Army  should 
b«>ar  expenses  incurred  undt-r  lh<!  foUoH-iiig  circunruttAnccs:  Hio  mxl 
of  tmiisportalJoii  of  haf^a^  of  an  ollicer  ordered  to  report  for  dul)" 
pei'tuitiui^  to  the  mounting  of  n  gun  lo  be  exhibited  at  the  Pnn 
American  Kxposition  at  BufTalo,  tho  duly  being  consUk-red  as 
mihiar>-  (6'.  105S7,  Jnttt.  4.  1901);  tho  exjicnso  incident  to  the  move- 
ment of  a  company  of  Coast  Artilleiy  lo  another  statJoii  in  coniiii;tion 
with  (he  Fan  American  Kxposiiion'al  UnlTalo,  the  movement  being 
treated  as  miHtary  in  its  nature  (C.  lOSSo.  Juli/  16.  1901);  the  coal 
of  trHn)«(H)italion  of  the  batlahon  of  cadetii  of  me  Military*  Academy 
to  ihePan  Americiin  Kxpusition  at  Bullalo  ((\  IOSG.i.Jul'^  16.  lOOl); 
the  cost  of  t  ran!4poi  t  a1  ion  of  an  insane  general  prisoner  from  his 
place  of  eonlineinent  lo  the  Govcriknicnt  llospital  for  ihe  Insane  at 
Wttsliiuglon  {('  iiUOSS.  July  l.i.  lHOS);  the  cost  of  dredging  tn  enable 
lroo|)9  anil  supphe;!  to  be  fantleit  nl  a  CoHi^l  Arlilterv'  jiot^l  [('.  2^/02, 
Oct.  ZS,  {90S);  a  claim  for  saJvuge  as  general  average  against  (lov- 
emment  properly  being  transported  in  a  nrivat*  vessel  (C  l7Ti-5,  fl 
Mar.  31.  UHly;  '2^396.  Mar  H,  1910).  But  where  a  soltUer  was  ■ 
arrestcil  by  the  civil  authorities  at  a  military  post  and  trans |iorle«l 
to  a  distant  |>oi«t  an<l  there,  after  examination  by  the  civil  authori- 
ties, diflchnrgeil.  held  tbut  the  expense  of  returning  him  to  his  proper 
station  u-a.s  not  a  charge  again.st  the  appropriation  for  Army  trans-  g 
porlAtion.  ('.  86Z9y  ifar.  20.  1911.  Also  where  an  nppmpriaiion 
was  made  for  the  construction  of  a  particumr  set  o(  (pmrlers  in 
Alaska,  and  the  Ooverninent  jnirchiuted  the  material  on  Pugct  8oun<l, 
and  the  tiuestiun  arose  as  to  what  apnropriation  sliouhl  bear  tho 
expense  of  transportation  to  Alaska.  htUl  that  the  cottt  of  transporta- 
tion should  not  bcjinid  from  the  appropriation  for  the  tran!ip<>rtatton 
of  the  Army,  but  from  the  appropnation  for  the  construction  of  the 
miarten*.  V?.  18.it 4.  'futu  21.  1905.  So  where  in  inviting  bids  for 
tlie  onstruction  of  a  buihling  in  Alnsks,  it  was  agreed  to  tran9|>ort 
the  building  material  of  the  contractor  free  of  chaiw  from  Seattle, 
hfltl  that  the  ec»t  of  transportation  of  such  material  shouUl  be  paid 
from  Ihe  Hppn>priatinn  for  the  construction  of  the  building.  C. 
£605f;,Junrr,.  }U<}9. 

The  ibvi-sion  as  lo  whether  tho  cost  of  providing  and  maintaining 
means  of  transportation  between  indiviilual  baderies  at  seoeoast 
forts,  or  between  tho  piwts  and  Ihe  severul  butteries  at  those  |>osls, 
or  between  a  wharf  and  the  balterice,  shoulii  be  chargp<l  against  the 
appntpritttion  for  fortifications  or  agniiiHt  the  apprnpnation  for 
trans|)orlati»n  of  the  Annv.  should  as  a  general  ni!e  be  conlrolkd  by 
this  coiwideration^lhul  w'here  the  means  of  transportation  is  planned 
as  an  integral  and  insopBrabJe  purl  of  the  project,  and  for  such  ri'a- 
Bona  appropriate  to  be  placed  un<ler  Ihe  exclusive  control  of   the 

Ui«re  M  Goveniati'Dt  oxiwDm.  I'ndoT  tJint  «iithoriiatioTi  1  \icw  llio  "liti)mciit  u 
jnittlic  buHnMi^  (or  Uio  payment  uf  whii-li  the  up[ir<ipriitiic>ii  'Trviinpiirtuiioii  of 
tli«  Army  saA  tU  auppliwi'  U  avKilablct.  Tn  say  nlhcrwin>  wniilil  lio  an  itrliitrary  cfia- 
clunou  unmpporlod  ay  any  d«flaita  facts.  80  murk  an  fo  thv  availability  ut  the 
k|i|>ropruticia.'' 
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priiition  beiii);  tbrough  error  iii»ullk-ioiil  to  pny  Uie  full  anioimt 
autlumzerl  by  law.     C.  ISOOO,  May  IS,  J 905. 

Fort  Btiyiiri),  N.  Mex.,  although  daiign&tecl  in  nrdera  aa  a  jienera] 
hoapitnl,  continues  to  be  ii  iniliUirv  ])o.st,  niid  ibo  upproprintiou  in  tbe 
apt  of  Marrli  2,  1903  (32  Stat.,  937),  "for  construction  of  quarters  for 
bospitfil  stDwiirds  «t  military  posta  eatnbl)»he<l  and  occupieu  "  is  avAii- 
able  for  Uid  construction  of^quarters  for  hospital  stowanis  on  duty  at 
Fort  Biiyara.     C.  t4894.  J«iy  t,  I90S. 

Wbere  the  appropriation  for  tlio  coiutniction  of  tlio  War  C'oile^c 
had  become  exbnusted  and  it  was  htill  necessary  to  do  certain  ^adini; 
about  tbo  trrnuutis,  remove  nibliish,  and  police  the  grounds,  and  make 
certain  un(ler<n'ouud  electrical  connections,  Jitld  that  as  the  War  Col- 
Ictro  wii*i  located  at  Wa^thinpton  Biuracka,  a  military  nost,  and  was 
iuitiiidod  for  the  instruction  of  ollicers  of  the  Army,  tiio  «xp«nM  of 
tbe  above  work  could  be  paid  for  out  of  the  ftener'al  appropriations 
for  the  support  of  tl»o  Annr.     C,  20719,  Jan.  SO,  1907.     So,  also,  ^ 
where  it  was  noco«»ary  to  replace  tlm  electric  light  main  leading  to  thd  fl 
War  CoIleEe  with  one  having  heavier  insulation,  and  it  ajipeored  that  ™ 
the  entire  cable  was  outride  the  War  College  building  and  was  a  part 
«f  Uie  post  li"htin|;  aretem,  held  that  for  the  reasons  given  above,  the 
expeni^  rouhl  proneny  be  charged  against  the  general  appn>priatioD3 
for  tho  Army.     C.  mi9.  Jui'j  9.  Ifm.  m 

ZXIII.  Section  i:H  R.  S.  provider  tbat  "There  shall  be  at  Ute  seat  fl 
of  Government  an  executive  department  to  be  known  aa  the  Depart- 
ment of  War,  and  a  Secretary  ni  War.  who  »hnll  bo  tho  lioad  thereof." 
In  a  general  way  it  may  be  said  that  the  Department  of  War  comprises 
within  its  admin i-itrative  fon-o-s  a  number  of  ofiicea  called  the  bureaus 
of  tlie  War  Department.  These  bureaus  represent  tho  civil  side  of 
the  military  administration,  and  their  clerks  and  certain  of  their  sup- 
plies are  a"p|»ropriated  for  by  Congress  in  tho  appropriation  for  tho 
"Legislative,  executive,  and  judicial "  e.\p«nso»  of  the  Government. 
Such  are  the  nlfices  of  The  Ailiiitant  General,  Quartermaster  General, 
Commissary  General,  etc.  While  these  bureaus,  so  far  as  their  clorical 
forces  ami  all  nnnmititary  persons  connected  therewith  are  concerned, 
arc  supported  liy  an  appropriation  in  a  civil  bill,  the  olhcers  of  the 
Aimy  attached  to  these  bureaus  aro  paid  under  the  appropriation  for 
tho  support  of  the  Army.  C.  £1587,  Mar.  10, 1911.  As  the  contingent 
expenses  of  tho  Board  of  Ordnance  and  Fortification  aro  provided  for 
in  the  fortiQcation  bill  tills  board  should  not  be  considered  as  an  inl«- 
gml  ])artof  the  War  Department  and  telephone  .'iervice  for  the  board 
would  nut  bo  a  charge  against  the  appropriation  (or  "Contingent 
expenses  of  the  War  Department,"  but  should  be  made  against  tlio 
approiiriation  for  fortillcntions.     0.  U-V?,  Mar.  2S.  190S. 

XXlV.  The  appropriation  for  "Contingencies  of  tbe  .Vi-my"  '  is 
restricted  in  its  operation  to  cases  arising  in  the  administration  of  the 


I 


I 


>  For  la&Dy  yeata  prior  to  the  act  o(  April  23,  1904  <33  StaL  2S9),  makiDK  approprfa- 

for  tii«  coDlinL-«iit  ex|>ene««o(  the  Anny  was  ''for  all  coatiDemtexpeiueeoi  the  Army  H 
aol  provided  for  by  other  cvluiMleti,  anil  embracuigall  bnncse*  ol  ibe  military  aervf  ce, 
to  beexpeoded  undsr  1lb»  unmediateorden  of  theSecmtOTy  of  War. "  Sinc«  that  dato 
tbeworaingbasbeenaafolluwe:  "Forallcontin^cntespetueeof  theArmyDolotherwiM 
provided  for.aad  ombracinsnllbnuirliciof  tlioinilitiuyBcrvK-c,  iiK'liiduiglbeoffi<»of 
lheChi*(ofSt»ff,  tobeoxpcnilodunilOTlhoiinnKjiliiilootdenioflhcSwrMan'ofWftr." 
Under  tec.  3683  R.  8,  Iba  expeudituro  from  coallngeat  fuods  muet  be  aathviEoct  by 
tholHttd  of  lhvd•^|)artm«nt  prior toSticurTuiglbacxpeiiiim.  1  Cuinp.  Dec.,  SflO;  II  id. 
1 .  Thk  appraprutioo  is  alao  avulablo  tot  p>yiaff  tlio  romponutMa  of  rt>part«n  bobm 
Axatoiniitg  boards. 
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emnlm'ep  incmreJ  bv  lum  in  (.■ormoclion  witli  hit)  armt  for  an  act 
l\w  liiK'  nf  Iii8  duty  '■  (C;.  SOTS.  June  IS.  1300) ;  for  the  exrwnse  to  ar, 
Amiy  ofliccr  of  providing  u  bond  where  ho  was  sutnl  for  untnnffpti  foi 
an  injiir>'  to  a  person  run  over  by  a  Government  autoraobilr  in  wliirli 
hi*  was  tTftvoline  on  olliciitl  huMnoss  ((?.  S85t7.  J\tl<j  10,  19! I);  for  iIk 
removal  of  Iho  bodies  in  nn  ImUim  cetaptery,  ibo  rcinovoi  bt-ing  msdc 
Qcc««tarv'  l»v  'hn  croclion  of  buildings  as  a  part  of  a  military'  j)o.it^ 
iC.  iS6S7,  Jan.  23,  1903);  for  th«  service*  and  e,vi>en!»c=*  of  a  avilian 
who  rfliinied  to  his  iiropcr  station  an  insane  solrUer,  !»uppose<]  to  be  a 
de«erter,  found  wandering  about  at  »  diHianro  from  hif  post  (C  H€7, 
Junes,  ISOo,  and  Oct.  2!i.  1910:  IS77e.Dfc.9,  I90S):  for  the  services 
and  ftxpi-nses  incurred  by  a  civil  olhcer  pursuant  to  request  of  the      i 
military  autliorilie^  in  apprchendine  u   soldier  suiijioised   to   bo   afl 
deserter  but  who  in  fact  was  not  such  and  was  not  held  out  as  such^ 
bv  tho  inilitar)'  authorities,  and  no  reward  for  his  apprrhpation  as 
a" deserter  therpfore  could  legallv  be  paid  (C.  17SS7,  Apr.  39,  1907,^ 
Mar.  S6  and  Apr.  8,  JS08,  and  Jan.  8,  1.909.  Mov.  gS  and  Dec.  lO^U 
1910) ;  for  the  pavinent  of  a  reward  prorait*(><I  or  oxpens^'s  incurrod " 
on  request,  in  adtlition  to  the  reward  for  desertion  whei-e  the  sohiier 
was  not  onlv cliargeii  wilii  dcfOTtion  hut  wilh  embezzlement  orotlier 
crimes'  (C.'ie578:J»liilS.im4:  17337,  Aug.  25,  1909);  for  the  pay-      , 
men!  of  s  rewaril  to  asrerlain  the  orij^n  of  certain  >4Uspicious  fires  tha(^ 
had  octrurred  at  a  mihlai^-  post  (0.^8784.  July  81, 1911);  for  the  pur-S 
cliBse  of  a  map  to  lie  used  in  connection  wilh  a  progressive  military-  map 
of  the  United  St  alt's,  a  dispute  ha\nng  arisen  Wtween  iheoUieor  obtain- 
ing it  and  tlie  owner  a»  to  whetiier  it  was  donated  or  not  (6'.  S930S, 
Dee.  IS,  toil);  for  the  repayment  to  a  contractor  of  the  insurance 

S repaid  bv  him  u)ion  an  Armstrong  gun  tren«j)orted  to  the  United 
tatcs  (.5j  p.,  so,  Apr.  7,  tS92):  for  payment  for  the  sen'ices  of  on 
esjwrt  bookkeeiHT  m  making  an  examination  of  the  books  of  an 
officer  eharKcd  wilh  a  eriniinaTolTenMe  befoi-e  a  court-uiarlJal  in  order 
to  qunlifv  liic  expert  to  testify  before  the  court-martial  as  a  witneaa 
(f.  49&0,  Sept.  2S,  IHOS;  n7is,  Jan.  .W.  IS99);  for  Ihe  board  and 
lod^ng  of  a  deserter  who  had  hceii  turned  over  to  the  police  of  the 
cilv  by  an  Army  oflicer  for  safekeeping  until  the  arrival  of  a  nuUta 
gimrd  {C.  8586,  July  18,  I.W0;  87.'4,  Avg.  10,  1900) ;  for  payment  of 
reaisonnble  compen»M(ii)n  to  a  person  who  carried  a  message  to  the 
regular  and  insurgent  forces  of  Mexico  operating  close  to  the  American 
border,  the  message  being  sent  frtmi  iJie  cominaiiding  olhcer  of  the 
American  troops  n-lio  wen;  "unrding  the  bt>rder  to  prevent  violations 
of  neutraUty  iC  HilAS,  Ma<i  8,  1911);  for  pn^-ment  for  services 
rendered  an<i  expenses  iiieiirred  us  weivl  agent  for  a  mililur\'  altac)i4 
of  Ihe  United  States  during  the  Spanish  War  (f.  SISO,  Oct.  15,  1898)\  , 
for  the  ]myment  of  a  n-aaonable  comi)ensation  \n  a  civilian  ofliciatfl 
or  private  oivilitui  for  the  jiurpot^e  of  serving  n  summons  or  sub*V 

}ia?na  in  connection  with  the  trial  of  a  case  oy  court-martial  (the 
ees  or  expenses  of  such  service  would  not  be  a  char^  against  Uic 
oppropriation  for  expeiwws  of  courts-martial,  courts  of  inquuy,  etc.), 
in  a  case  where  the  ser^-icc  could  not  have  been  otherwise  so  effect^ 
ually  and  ecouomicallv  made  {H.  43,  SS4,  Apr.  10,  1880;  53.  899. 
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i44  P-S68,  Dee.  SS,  J890) ;  tor  the  burin]  oxpoiiiwsof  u  cirUiun  vmnloyee ' 
(C.  70$0,  Sept.  IS,  1869;  t67S7,  Av^.  16,  1004: 17563,  I'tb.  15,  1905; 
for  damages  to  private  property  oaiu*o<l  liy  ice  foUiiig  from  the  roof  of 
a  public  ouililiiig  under  tlio  control  of  tlie  War  Department  (52  /*. 
48,  Feb.  6, 1S02) ',  for  expensfts  incurred  in  ti-ans porting  Cmia<liim  half- 
brood  Liiiiaiis  from  Muutuim  to  Canada  (C.  5S16,  Ft'b.  4,  1809).  As 
the  T.'nittut  Stales  is  not  lemilly  responsible  for  thn  t^rla  of  its  oIViwmb 
or  ageiili*  the  Secretai-i,'  of  War  coull  nol  authorizu  from  iJic  appropria- 
tion for  "all  contingent  expenses  of  the  Array  not  otherwise  providc<l 
for,"  the  pa^Tnent  of  damaees  as  compen^ntiuii  for  personal  injury 
to  a  nativo  I'ilipino  accidontlv  shot  on  a  rifle  range.'  C.  S7tlA,  Ava. 
£7,1910.  ' 

The  pajTncnt  of  copyist*  cmfJuyed  in  the  bureaus  of  the  War 
Department  out  of  the  ajipropriation  for  Array  contingencies  would  bo 
an  I'xpciiditurv  for  ch'fictd  ompensuliun  antt  is  therefore  prulubtt«d 
by  sec.  30S2  R.  S.     C.  116.',.  Mar.  £5,  1895. 

It  is  quwlioniiblc  wlietlior  tht'  exix-twc  of  selling  a  portion  of  a 
miUtary  reservation  under  an  act  of  Congress  can  be  regarded  as  an 
expense  pertaining  to  tlie  Army  within  tlic  mennintf  of  the  appropria- 
tion "for  all  coDtingent  expenses  of  the  Army."  C.  SS57S,  May  15, 
191 1. 

XXV.  The  ^\rmy  appropriation  act,  provided  "for  expenses  of 
c»url.8-martial  •  and  courts  of  inquiry  and  comperusation  of  W)tn<^c«," 
hdd  that  the  (expenses  of  a  witness  hclon^ti);  to  the  Navy  or  Marine 
Corps  incurred  in  attending  an  Arm^  court-martial  wtm  a  proper 
charge  against  the  above  ai>i>r<ipriation.  C.  17^65,  Jan.  31,  1905. 
So,  hfld,  that  the  cost  of  railroad  tickets  for  an  indigent  n-itness  to 
enable  liim  to  attend  a  cour(^niartiul,  might  be  paid  from  the  above 
appropriation,  tlio  amount  paid  to  bo  noted  on  the  witness  vonchers 
wiUi  a  view  to  itH  deduction  in  final  settlement  nf  tiieir  accounts. 
C.  $£915.  Mar.  SO,  1008.  So,  held,  also,  as  to  the  legal  fee  of  Hie 
proper  official  for  a  certified  copy  of  a  marriage  certificate,  necessary 
to  be  used  in  evidence  in  a  ease  of  trial  before  a  court-martial.  P.  19, 
4£3,  Oct.  8.  1887;  C.  J79S9,  May  S,  1905.  So,  Md.  also,  as  to  the 
expense  of  procuring  a  transcript  of  a  steno^apher's  notes  of  teitti- 
mony  taken  before  a  V.  S.  Commissioner  m  a  matter  necessary 
to  the  prosecution  of  a  soldier  before^  a  general  court-martJal.  C, 
179S9,Jan.  SI,  1911.    And  so,  held,  as  to  the  expense  of  employing 

*Th«»cto(Juii<i7, 1807  (30StAl.8fl), provider  Uut:  "I!cr<\ifter  thi^  heads  of  dcpart- 
menUahall  BotauUioriieaDyespooditurQ  in  connection  wiih  imi>>p<irUtinn  <>[  raraalna 
o(  decMMd  ompbyew  rxcopt  wlien  oUicnriw  apeciQcally  pruiirlvd  by  law. "  Sec, 
abo,  pniB.  601  (knd502,  A.  It.,  19J0;ftliio,  VlComp.  D«c,,447,n'hcrnit  in  hdd,  qiiolinR 
tKoa  theayllabiu:  "liieapprupriftlion  for  iacidental  expeoMs  ol  the  Qiiart4>rnia»t(ir  e 
Deputnwat  uappUrabk  to  tho  expcweat  buryjns  the  rcmoimi  of  a  <l<>c.-o(u<e(l  civilian 
•mployra  of  thai  (Ifpartinmit,  wh«iro  iiuch  burial  ur  noceiMLry  for  Uio  prc\-cntion  of 
uaMnftary  conditloiu,  but  not  othcrwiM. "  See  aim,  the  opinion  of  Ibo  c<omptroll«r 
Of  Oct.  -t,  1900,  publidiAd  in  Cir.  30.  A.  Q.  0.,  Oct.  25. 1900. 

*  AlUioucfa  audi  cjalms  hav*  been  ropaaMdIy  brnujcht  ta  tho  nttonti'm  of  Confcrrw, 
thalbodynanfailedloappTOpriktttforllieirpftj'ineiil.    {St-n  "Clainu.") 

*  As  MC.  1S48.  R.  B.,  eonftnn  npcn  Tntirine  bnuda  cerlatu  powm  of  a  court-martial 
and  a  court  «j  inquiry,  it  ia  the  practice  tn  charge  nuainet  the  annual  npprnprinlion  for 
expeoaM  ot  courto-martial,  elc..  the  paymcnia  for  reporters  employed  on  retiring 
boardt. 

The  compenrntioD  of  reporteia  for  examining  brronis  who  have  been  employed  by 
pruprr  authority  in  a  churgu  agoiaat  tho  appruprialiuo  for  conUogencies  of  uie  Army. 
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O.  tSSeS,  June  4, 1908.  And,  nleo.  heia.  (Ji&t  par.  1 IM  A.  R.  (1203 
of  J9I0)  docis  not  apply  t«  a  trlegrnm  roqiip-stitig  extension  of  a  sick 
leave,  oud  that  such  a  tdvgram  is  ou  officiul  business.  C.  SSS8S,  Aw. 
le.  1910. 

A.  poftt  surgcoD  wired  to  his  ofDcial  superiors  requesting  that  on 
a.<^i(itKnt  Hiirgfon  at  the  post,  whn  was  under  ordors  to  change  station. 
be  ri>tuJni-d  on  duly  at  tiio  post  on  acrouitl  of  ilhu-Ns  in  the  fnniiiies  of 
certain  ollieera;  Jiild  tfiat  tJie  telegram  was  on  official  businesa.  C 
17S7I.Apr.Sl,l90S. 

Htld,  that  telegrams  sent  and  received  by  the  {governor  and 
adjutant  ^enornl  of  New  Mexico  and  by  the  commissinneil  olheera 
iu  the  United  States  Volunteer  Army,  und  which  relate  to  roeniiting 
ollganiKatinniii  of  the  Volunteer  Army  of  the  United  Staler  raUed  in 
Now  Mexico  are  "ofliciat"  and  may  bo  paid  for  as  teJegranissent  and 
received  in  carryinK  on  official  busineas  of  the  Government,  out  of 
the  appropriation  in  the  (Quartermaster's  Department  made  for  that 
purpose,  und  at  the  ral.*!s  lixod  for  other  odicial  telegrams.  C.  4070, 
July  S6,  1H9S. 

't\w  cost  of  telegraphic  messages  over  the  lines  of  commercial 
companies  on  (>o8t  escnanno  business  is  not  a  proper  change  against 
the  appropriations  for  the  payment  of  telegrams  on  ollicial  business. 
C.  19479,  Mar.  SB.  1900. 

XXVIII.  The  act  of  April  28,  1004  (S3  Stat.  49fi),  appropriated 
money  "for  the  purchase  of  suitable  building  sites  for  said  barracks 
and  quarters"'  for  artillery  at  scacoast  defenses;  htld  that  the  term 
"barracks  anil  quarters"  as  used  above  should  not  be  so  n"!strieted  in 
its  appiiculion  as  to  relate  exclusively  to  the  company  barracks  and 
ollicers'  quarters,  and  to  witldiold  authority  for  the  purchase  of  land 
upon  whicli  to  erect  the  other  buildings,  sucli  as  the  guiinilmuso. 
hospital,  headquarters*  structures,  post  exchange,  blacksmith  and 
caq>enler  shops,  etc.,  which  are  neeessaiT  to  the  administration  of  a 
militarv  post.  Such  appropriation  can  therefore  bo  used  to  purchase 
a  site  tor  a  pump  house  separated  from  the  nmin  post.*  V.  14719, 
Jvly  14,  190%.  But  the  language  "barracks  and  quarters"  docs  not 
cover  the  construction  of  a  chapel  at  a  miUtary  post.  C.  S178S, 
Jvly  !S.  1007. 

Tiw  act  of  June  30,  1902  (32  Stat.  516),  under  the  head  of  "Bar- 
racks and  quarters,  Plulippine  Islands,"  appntpriated  "for  the  proper 
shelter  and  protection  of  officers  and  enlisted  men  of  tJio  Army  of  tiio 
United  8lat(>s  lawfully  on  duty  in  the  Phili]>t>i]io  Islands,  including 
the  acquisition  of  title  to  budding  sites  wnere  necessary,  to  be 
expended  in  the  discretion  of  the  )*resident,"  Hflii  that  tlie  wonJs 
"proper  shelter  and  protection"  included  something  more  than  the 
mere  quarters  for  ofhcers  ami  barracks  for  cnlLtted  men.  It  would 
include  aLsr>  hospitals,  guardhouses  und  storehouses,  as  all  these 
buildings,  nlthoiigh  incidental  to  the  purpose  of  the  appropriation. 
Me aa  necessary' to  the  proper  sheJl«r  and  pnjtectinn  of  the  troops  as 
are  (he  structures  erected  for  the  mere  living  accmnmodations  of  the 
oflicera  and  enhsted  men.     C.  13065,  Aug.  A,  190S;  14956,  Jvly  17, 

tsos. 

'  Sec  ■■Appmpriuliou!.-  XIII,  XX,  XXII,  and  XXX. 

*BiitBM  V  Comp.  Dec.,  706,  where  [lie  phni»  "l)Hfrai'kinii(I  niinrlers"  wm  held 
Dot  to  Include  Kpuale  bulldluf^  Im  liut-piULln,  Hiorehuusuii,  abupa,  etablue,  u(c.,  nor 
wvreff,  WKUir  rappl}',  rooda  or  watlu. 
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TlieoetofMav  II,  1908  (SSStoit.  121),  appropriating  for  "Bnrracks 
and  ((itartciH,  rluJippine  laUmh."  proviilwl  for  tlio  pro|>er  dlioltcr 
oixl  prul«ction  of  otliccnt  nnd  viilisuvl  nicm  "uiid  ull  otli<>r  biiildiiif^ 
necceaary  for  post  ad ininisi ration  piir|)0He!4"j  fuJd  tliut  tlio  quoted 
InnpiRgn  would  cover  tli«  <trM;<  ion  of  n  bnildnif;  for  a  post  ollice  at 
Fort  WUIiam  MclCinley.     C.  S.i67l,  Mar.  £4, 1909. 

ivr.  1136  II,  S.  pnn'idoti  that  "piTiiiiincnl  barmt^ks  or  qimrtpm 
and  ImildingM  and  xtrtirtitrrx  of  a  iRThninuul  natura  sJiull  iint  hv 
(.'otut  ni''t«Nl  unUt^  iletailod  enlimnlfs  hIihD  have  bc<'ii  prpviotiHly 
sttbniiilcd  til  Coii^ip^e.is,  ami  npprovtxl  by  >i  M))V('ii«l  n|i)ii'o)>riiitii>u  ftir 
tbo  <Minio,  oxrcpt  when  c4>iistructiHl  by  tfiu  troo|»s;  and  no  such  slruc- 
^ures.  the  (^<>4t  of  wiiich  ftiiall  excned  tunnty  thousand  dollars,  nUaii  be 
■^tc«]  unli!Ms  by  tipocJAl  authority  of  Ooiij^rt^S!;,"  In  pra(.-lic«  ibitt 
"Btetion  has  bwH  ooiMtruod  to  perinit  of  the  construction  out  of  tlm 
antiu«l  appropriation  for  "barraolw  and  (juarterx"  of  )i«ni)nnent 
buildingH,  Dt  a  I'ost  not  to  oxcc«<l  t2f),00ll,  allJiotigh  no  detailed 
('Mttmat4?s  "  have  bwn  previously  submitted  to  Ooiigr««,  and  approved 
by  A  8|>ccial  appropriation  fiirlii(t»Hnio."  and  aliM  to  pt-niiit  of  ihucuii- 
strucljon  of  more  than  one  n^nnanent  buiJdin^  at  a  jwtrticiilar  jhwI 
fur  tln>  same  purpow,  ftveii  inntigli  their  a^rc^ate  ooKt  sliould  excoud 
$'2U,IKX>.  hi  viow  of  tlic  appiiri'iitly  rantradivtun'  provi^uoiiii  of  tho 
■avcliim,  ail nsed  that  the  conatrtiction  which  it  has  received  in  practice 
b«  adhered  tu.'     ('.  6985,  Sept.  S,  IS99. 

Whore  a  building  hud  omu  erected  at  the  sole  cost  of  a 
post  exchange,  there  being  no  contribution  toward  its  constniction, 
cither  in  money  or  material  by  (he  (Quartermaster's  Department, 
Md  timt  the  a'piiroprialion  "Darracks  and  qiiarterH"  could  legatlv 
be  cxiM'nded  for  the  purchase  nf  the  building.  C.  S7gSS,  Sept.  9.  1910. 
The  ttclof  Jun«  n,  1S74  (IS  Stat..  144),  provided  that  "hereafter 
DO  contract  shall  l>o  made  for  tlie  rent  nf  any  biiihiing  or  part  nf  any 
building  in  Wasliingt^iii  not  now  in  use  by  the  (.iovenmu-iit  to  bo  used 
fur  the  purposes  of  tho  Government  until  an  approprialinn  therefor 
xhall  have  hoen  made  in  l#nn«  by  <.'oiigi-e»»."  ftrld  that  tho  appro* 
priation  for  the  support  of  Uie  Xrmy  for  "barruoks  and  quarters" 
curt  t»e  u»<4>i]  for  nro\'idiii£  in  the  eity  of  Washington  roomn  for  tlio 
Mtc  of  the  dental  board  of  exuminen).  as  tho  abow  legislation  vas  not 
intended  to  limit  or  restrict  the  President  in  his  control  of  the  militaty 
catabliwhRienl.'     /'.  imsi.  May89,  imil. 

ZXIX.  Tlie  uppropriiilion  for  post  exchanges,  which  provides  for 
ibi^  ''constnirtiou,  etiuipment,  and  maintenance  of  suitiible  buildings 
ul  niililan'  piwlM  nnd  »^tatiunH  fur  tho  oonduet  of  the  post  exdinnge, 
school,  Iibrur>-,  reading,  lunch,  amusement  room  and  gj-mnaaiuin," 
and  wliirh  is  expended  "in  the  discniion  and  under  tho  ilircction  of 
the  Secrelan'  of  War."  being  intended  to  serve  a  verj'  broad  purpose, 
fahiKjId  l>e  liberally  construed,  and  is,  therefore,  held  to  cover  Llio 
'  4.-oiuitnicUon  of  fonc4>M,  grand  stand,  seats,  etc.,  for  an  athletic,  field 

*TlwD.8.  B«p.  Ct.  willsbTTDpl  tbedoiiarl-mniu'simiionn  c-on^trucljoii  uf  atloulitful 
er  olarant  atalaw,  but  vrlime  Ibe  iluiMuunciiiul  (.'I'lisinn-iiuu  has  not  boon  iiniiunu 
tha  rourt  will  drtcnoina  for  iMell  tbo  Cni«  inLon>r(rUiti.>ti.  U.  8.  «.  UealO)',  100 
U.S.  ISfl. 

'  FVom  tiitiB  1*  tixac  •ccommodation*  liavo  bmi  rpnii'il  In  tlio  cily  ol  W^AinBton 
hit  (he  parpow  o<  cMTyioK  on  the  tecfuitiiii!  of  ilw  .KnnyJ'-'  ili'-  im."  o(  courw-martinl 
kad  boanU lur  U>»  BabaMtaaca dcjiol uiil  f>>r  Ktubln)  (or  Uii_-<{<iart<^niiiui[(rr'Ddctial,  uic.. 
oolwilliataiidiiiic  Uic abmce  of  any  ai>i>ropriBiJi>u  by  Luugrwu  "in  i^rins"  tor  Uimu 
purpoM. 
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(C.  i4970.  May  tS.  1807);  Uw  Uving  out  of  golf  links  at  a  post 
(C,  1^370,  Dfc.  S,  IOO8);  tlie  numiaie  of  npparalus  i\>r  outdoor  as 
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indoor  uUiIvlics  lU  l4<fi'J,Jan.3U,  lUiiif);  tlw)  expcnso  ut  oon- 
strucUns  a  feiKro  for  n  deer  park  {G.  S23S7,  Nov.  7,  1807),  and  could 
legally  00  cxpeodod  for  the  purchaso  from  a  po»b  oxcbnun  of  u 
buiitilu;;  oroct^d  bv  it  for  post  exchange  purpoeos*  {0. 1SS6S,  Sept.  B9, 
1902;  l>yt26,  July  e.%  lOfrS;  S6607,  Apr.  29,  ti>tO).  Btit  as  the 
nppri>|>riiition  is  for  l>uildinff»,  hfld  ttitit  it  would  nut  vovor  un  cxpcndi- 
turo  for  a  tent  in  which  to  quarter  tcmnorurily  the  post  cxolian^n 
dunii<;  Army  nianeuvcnt  (<?.  2-'>Oi}7,  Juw  0,  lOiHf),  nor  would  it  i-ovtr 
thenurcliuseof  polubuilsniid  mallets  (C.  B5o7S,Sepl.  17.  lOoO).  and, 
as  tlio  piwl  exchange  is  inUmdod  to  bo  a  local  institution  belonging  to 
n.  post,  and  nut  to  luovu  ubuut  with  truups,  held  that  tlio  appropria- 
tion would  not  cover  an  expenditure  for  a  tt'nt  ibat  was  iut«ndtMl  to 
bo  u  part  of  thu  movablo  equipment  of  the  rifjinivnl.  C.  £7960, 
Mar.  6^  1911.  And,  held,  also,  that  although  the  Government 
apprnpnates  for  the  construction  of  the  post  exchange  building, 
still  as  thu  rxchiin[;e  it«clf  id  iin  instruinc>nla]ity  of  the  Government 
composed  of  military  unibn,  for  which  Congress  makes  no  anpropria- 
tioH  whatever,  BUrb  items  us  a  safe  and  0.  ctwh  retjisk-r  whicii  are  not 
part  of  tlie  Gguipnipnt  of  a  buildiim,  but  are  rather  tlie  equipment 
of  a  romniereial  enterprise  condueterl  in  the  building:,  sliouhl  l>e  fur- 
nished bv  the  post  exchange  itself,  and  aro  not  a  proper  charge 
against  the  appropriation,  C  20290,  Aug.  29,  lUOU.  As  a  post 
exchange  in  an  agency  of  the  War  Department,  mniulaiued  fur  the 
benefit  of  enlibtod  men,  and  as  tlie  profits  derived  from  \%a  operation 
are  exclusively  applied  to  the  company  funds,  the  appropriation  for 
tho  support  of  post  exchanges  shuuhl  be  expended  fur  the  exclusive 
benefit  of  enlisted  men.  C.  14970,  May  4,  1910.  Therefore,  this 
apuroprintiou  »<hould  not  bo  expended  for  the  IjO'lug  out  of  golf  links 
unless  for  the  exclusive  use  of  enlbted  men.  C.  14970,  Dec.  S,  I'JOS. 
So,  also,  it  rontd  not  be  expended  for  furniture  for  an  oliiccr's  moss. 
C.  15674,  ^f-  i8. 1903. 

Par.  1407,  A.  R.  1304  (1461  of  1910),  provided  that  "General  hos- 
pitals will  1)0  under  the  exclusive  cnntmf  of  the  Surgeon  General  and 
will  be  governed  by  such  regulations  as  the  Secretary  of  War  may 

Erescribe.  The  senior  surgeon  will  coniniiLnd  the  same  and  will  not 
0  subject  to  the  ordei^s  of  local  coniniandent  other  than  those  of 
territorial  diriaionB  and  departments  to  whom  specific  dele-jation  of 
Bulhorily  may  have  been  made."  Htld  thnt  in  view  of  the  above 
paragraph  the  general  hospital  at  the  Presidio  of  San  Francrisco 
constituted  a  separate  post  in  all  matters  relating  to  administrative 
discipline  and  iiuliUirA*  control,  and  tho  construction  of  a  post  exehango 
at  such  hospital  would  bo  a  proper  chai-ge  against  tho  approt>riation 
for  that  iiurpow  in  the  act  of  Mai-ch  >,  1905  (;i3  Stut.  S36).  C.  ISSi^, 
Nov.  9.  1905. 

ZXX.  The  act  of  May  25,  1000  (31  Stat.  IRS),  made  an  appropria- 
tion for  fortilications  and  other  works  of  defense  and  "fur  the  pro- 
tection, preservation,  and  repair  of  fortitications  for  which  there  may 
be  no  siMH'ial  appi-ojiriation  available;"  hrld  that  the  above  apprd- 
priatiun  was  sufltcient  to  cover  the  repair  of  a  sailboat  that  wotilu  be 

'But  tUM  "Apprvpriailona,"  XVlli  ccoistniiug  eiiniiar  LuiHua<^  iu  reference  lo 
laimdrfoti. 
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sum  Bppro]iriale(i.  Tims,  whore  in  n  Military  Academy  appropria- 
tioa  act  a  certain  amount  wa»  appruprititixl  for  the  niauiifacturo  or 
piirvhaRe  of  modcU  of  giiiiH  and  carna^ea,  held  that  the  Serretary  of 
War  waa  authori/A-tl  (o  trnnMCtT  thLi  aiituuitt  for  disbursement  to' the 
disbiirhing  olfiver  at  Wateirliot  Arsenal,  where  the  niodola  were  to  be 
mauuftic tared .  instead  of  h>aviii)^  the  di.sburscnicnt  to  tlio  di^bunv- 
inc  oflicT  at  West  I'oint.     P.  CO,  ^H,  July  SI,  180S. 

XXXIV.  WliiTL'  Ifjjitiiiiuie  tiwoiiiil^  were  prcscntod  to  the  War 
Deiiarlincnt  which  woiUd  properly  be  payable  out  of  an  appmprialion 
which  hni)  been  fully  expended,  htUl  ihnt  the  same  should  be  traiis- 
mtl4«d  to  the  Treasury  Deparlmcnl  as  "claims  to  be  eortificd  to  be 
due  by  ibo  arcuunting  ofiicers  under  npprnprialions  the  balancm  of 
which  have  bet-n  exhausted  or  carried  to  the  suqilus  fund,  •  •  • 
and  certilied  to  ('ontrress."  Thev  coidd  then  be  appropriated  for  in  a 
deficiency  net,  and  thun  paid.     /*.  02,  S89,  Nov.  04.  SSdS. 

ZXXV'.  Seiti'in  4  of  tho  act  of  June  !fi  1S90  (20  Slat.  15S),  provides 
that  moneys  pai<l  upon  purchase  of  discharges  shall  be  "deposited  in 
the  Treasury  to  the  credit  of  one  or  more  of  the  current  appropria- 
tions for  the  siiiiport  of  the  Army,  to  be  indicated  by  the  >>e<:retary 
of  War."  //cW.lhat  under  ibis  section  the  Seeretarj*  eould  change 
Im  dettiin^ation  of  appropriations  from  timn  to  time,  as  to  purchaso 
money  thereafter  accniim;,  if,  in  his  judpnent,  sueli  change  would 
!»  for  the  interests  of  the  8er\*ice.  P.  59,  60,  Apr.  It,  tSOS;  C. 
l!Se4.S<i)t.  27.1901. 

XXXVI  A-  Wliere  it  wils  desired  to  install  certain  woodworking 
Riacliinery  at  tho  United  Slates  Military  Prison  nt  Fort  t-envenwortli, 
and  it  appeared  that  there  was  a  special  fund  appropriated  for  ^rad- 
ually  reconstructing  the  prison,  and  it  also  appeared^  that  the  post  of 
supporting;  tlie  prisoners  and  maintaining  the  pnsuii  as  a  reformatory 
agency  constituted  a  charge  n^iainst  the  appropriations  for  tlie  sup- 
port of  the  Army,  hdd  that  if  the  nroposod  machinery  was  to  bo 
used  in  part  in  construction  work  ana  in  part  with  a  view  to  instruet 
the  prisoners  to  work  at  a  trade  by  which  they  could  support  tliem- 
selves  after  they  wore  discliarged.  the  cost  thereof  might  bo  appor- 
tioned between  the  two  appropriations  aa  the  Secretary  of  War  mijjht 
deem  just  and  crpiitablc.     C.  S4994,  May  19, 1909. 

XXXVI  B.  Mw-hinery  for  laundering  Llie  clolhes  of  prisoners  at 
the  United  States  Military  Prison  does  not  relate  to  the  prison  itself, 
but  to  tho  prisoners,  anrl  tlic  cost  of  such  ma<-hincry  would  bo  a  proper 
charge  a^iunst  appropriations  for  tho  sujiport  of  tlie  Army,  just  as  the 
eosl  of  the  food,  clothing,  and  medical  attencbmee  of  sncli  prisoners  is 
a  chargo  against  such  iipproprialion.  Eillior  tho  appropriation  for 
"Camp  and  garrison  equipage,"  wliich  is  for  "altenng  aiul  fitting 
clulliing  and  wasliing  and  cleaning  when  neceesarr,"  or  for  '"inci- 
tleotal  cx]>cnsos,"  would  bo  available  for  »uch  expenmture.  C.  19S79, 
ifar.  28,  1900. 

XZXVI  0.  Where  a  special  form  was  printwl  for  the  use  of  tho 
Inspector  Ocnerut  in  the  conduct  of  an  msnection  of  the  quarter- 
master's and  subsistence  departments  in  thel  hilippine  Islands,  which 
was  ordered  by  llio  Secretary  of  War,  hrUl  tliat  tne  cost  of  the  sanio 
could  be  charged  against  tho  appropriation  for  printing  in  either  the 
Quart«rma3ler's  or  iho  Subsistence  Department.  C.  loOSS,  July  S8, 
1903. 
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constitute  a  cUargo  agiumt  tlio  appropriatiou  for  tlio  Quart«rmaator*9 
DfiMirtmc'iit;  but  if  gas  is  needed  Dol  for  heating  or  lighting,  but  for 
testing  And  sampliog  stonw,  the  expenditure  for  tlit.-  gu»  woiJd  nut  be 
one  connected  with  ttio  heating  or  lighting  of  the  storehouse,  but 
would  be  connected  with  tUe  "purchase,  care,"  etc.,  of  subsistence 
suppUcfi,  and  should,  Uierefore,  be  u  charge  against  the  appropriation 
for  the  Subbifttenco  Department.     C.  SI074,  >V&.  9,  1907. 

ZLZ.  As  the  expense  e»uiii'«tcd  witli  llio  iustuliutiun  and  operalion 
of  electric  fiuis  for  a  military  hn<tpita]  i.4  not  an  exjiense  incident  to 
Ughting  a  niilitiiry  pn^t.  it  bFiould  lii>t  be  cIiHrj'cd  n<;iunijl  Uic  uppm- 
priution  for  the  Quartermaiiter's  Department,  out  a^aiii»t  tlie  appro- 

S-iation  for  the  "Medical  and  Ilospittd  DopiLrtJUOUt."  O.  iSS4T, 
'ov.  21.  1905. 

XLII.  In  or<ler  to  prepare  a  site  for  the  ereetion  of  a  hospital  it  was 
neeessary  to  remove  cerUiin  building  under  the  control  uf  the  Ord- 
nance Department.  IJdd,  that  the  exjK-nse  i>f  tlte  removal  of  the 
buildiiLgx  sliould  be  charged  against  the  aj)j>ru»riation  for  tlie  oou- 
stniction  of  the  hospital  uml  that  the  fact  that  tlie  Ordnance  Departs 
ment  had  control  of  the  buildings  was  not  a  material  coiiaideratioD 
in  the  cubc.     C.  S^ti,  June  n,  iSm. 

ZIIII.  Wlicre  a  hospital  was  required  to  pay  for  telephone  mes- 
sages, htld,  that  each  mesaapo  should  bo  charged  against  tliat  fund 
out  of  whicJi  tlie  article  to  wliich  t!ie  mesiuige  referred  was  purchased. 
For  instunee,  messages  imviiif;  to  do  exelusively  with  the  sick  uiid  the 
detacluuent  of  the  Hospital  ('orps.  and  which  related  to  expenditures 
properly  made  out  of  bospil^d  funds,  as  for  fuod,  milk,  and  arlieles  for 
the  use  or  benetit  of  the  sick,  etc.,  should  be  paid  out  of  hospital 
funds;  but  messages  connected  nitli  the  admlmstration  of  tlie  i)o«- 
pitttl,  such  as  tliose  relating  to  the  purchase  of  medicines,  hospital 
property,  etc.,  should  be  paid  for  by  tiio  Quartermaster's  Depart- 
ment.   ■('.  27Z7S.  Sept.  £/,  1910. 

XLIV.  Tiie  act  of  March  2,  1901  (31  Stat.  8»5).  making  appni- 
priatioris  for  the  support  of  the  jVriny  provided  for  "the  pureliuse  <if 
medical  and  hospital  supphe»,  including  disinfectants  f<>r  inilitury 
posts,  •  •  *  for  the  prop<:r  rare  ami  treatment  of  epidemic  and 
contagious  diseases  in  the  Armv,  or  at  military  posts  or  stations, 
including  measurea  to  prevent  tfie  spread  thereof,  and  all  otiier  nec- 
essary miscellaneous  exjwnses  of  the  Medical  Department."  IltJd, 
tJtal  as  the  Army  Mediral  Scliool  is  an  aeeney  of  tlie  War  Department 
for  the  inslrucliiin  of  newly  u]>]>ointod  medical  ollk-ers  in  matters 
pert^iining  to  their  specialty,  just  as  officei-s  of  the  line  are  diilled  and 
instructed  in  tecluiical  schoolis  in  duties  pertoinuig  to  their  respective 
arms  of  service,  tlie  above  appropriation  could  he  expended  in  lilting 
up  two  rooms  in  the  Army  Medical  School  for  necTOsary  instruction. 
C.  11S58.  Sept.  te.  1901. 

XIV.  Tbe  act  of  May  11,  IflOS  (^h  Stat.  122),  making  appropria- 
tions for  the  supiwrt  of  the  Medical  Department,  provided  "for 
medical  core  and  treatment  not  otherwise  provided  for,  including  care 
and  subsistence  in  private  hospitals  of  •  •  *  civilian  employees 
of  the  Army  *  •  •  when  entitled  thereto  by  law,  reguUttori.  or 
contract."  Wiere  a  oivilan  seaman  on  an  Array  transport  was  taken 
sick  while  tlie  vessel  was  in  port  undergoing  repairs  and  the  sliip's 
iHwpittd  wa-!  ni)t  in  cmidiliiin  to  be  used,  and  (he  seaman  was  placed 
in  a  hospital  ashore  byorderof  the  slup'ssurgeonjA«jd,  that  thulxaus- 


60 


APPROPRIATIONS  LI. 


II.  No  pnrl  of  mi  apprupiinlioii  wliieh  has  bc«ii  macio  for  tlio  mi^| 
tion  of  a  public  building  <'An  legally  be  ii&ed  in  the  purchase  of  furai-H 
lure  ttierefor,  cxmit  such  in  llio  nature  of  fixturce  as  may  be  coasid-^ 
crotl  a  part  of  tlie  biiildiii};  itself  and  uecessaiy  to  oomplete  it  for  the 
purpoHoa  stated  in  the  appropriation  aol.'     C.  S$44,  itar.  IS,  1809, 

Lir.  In  llio  Anny  apiiropriatiou  act  of  February  27,  1893  (27 
Stat.  4S;j),  tinder  tlie  ncad  "Array  transportation,"  money  was 
oxpiivwly  approprifttwl  "for  constructing  roaus  and  wharvcM."  Hfld, 
that  till-  expense  of  repainiig  a  crib  dock  and  annroacli  thereto 
b(^lon(;ing  to  the  tinvernnii-nt  on  the  Fort  Wayne  Miiil-ary  Re4<ei'\'»- 
tiun,  nnuuscd  for  military' piirpofioii,  would  be  a  proper  chai;^o  ogiunst 
the  said  appropriation.     C.  70,  Jvlij  19,  JSO4.  ^ 

LUI.  Where  tiio  GoTcniincnl  rc<)uti«d  for  mililary  puiposos  *■ 
street  in  which  were  situated  water  mains  and  hydrants,  hdd,  that  tlie^ 
money  appixtpiiated  for  iJto  purrhaso  of  tlie  land  couhi  be  expendinl 
for  piirctitiso  of  the  mains  and  bvdrants.     C.  lollO,  Jan.  SO,  1909.      h 

IIV.  The  act  of  March  2,  IflO?'  (34  Stat.  II.'kS),  made  an  ftppropria-« 
lion  "for  tlie  lihrniy  of  the  Surgeon  Goncrnl's  oflice,  inrludin!*  the" 
purchase  of  necessary  books  of  reference  and  periodicuts.  lldd,  that 
the  above  appropiialion  U  broad  enougli  to  cover  the  liire  of  the 
laborcra  necftwajv  in  luindliiifj  and  cnn-ying  books  in  comieutiou  with 
the  reclassification  of  tlie  Ubrary.     C.  Si'iJlj,  Oct.  !S.  1907. 

IV.  Thesundry  civil aclof  July  1,  ISUS  (aO Stat. 628), appropriated 
a  spcc-ified  amount  for  Uj^iling  20  arc  lights  in  the  Executive  MansioDi 
Qround.'i  and  Monument  Park  3C5  ni^ht^  at  not  exceeding  23  cents  per 
light  per  night,  "which  shall  cover  the  entu-e  cost  to  the  Unitud 
Slates  of  lighting  and  maintaining  in  good  order  each  electric  light  in 
said  grounds  and  park."  tJrltl.  that  the  cost  of  iiori---isai'y  exoavations 
and  extension  of  underground  cun<luils  to  carrv  the  current  for  the 
new  lights  would  be  a  pi-oper  cliai-ge  against  this  appropriation.  (7. 
4041.  Jtthi  SO,  1S9S. 

LVI.  The  act  of  March  23,  1910  (36  Stat.  24.'j).  in  making  an  appro- 
piiation  for  the  cxiveascs  of  the  Signal  Ser^'il'«  of  the  Anny,  appro- 
priatisl  for  the  "miiintcnanco  and  repair  of  military*  telegraph  uncs 
and  cables,  including  salarie.i  of  civilian  employees,  supplies,  and 
general  irpairs."  Udd,  that  the  appropriation  for  the  above puiposo 
was  sufTicient  to  include  the  travel  expenses  of  a  civilian  eniplovee 
of  the  Signal  Cor]>3  who  was  on  temporary  duty  in  Alaska  as  wiretoss 
inspector  in  connection  with  the  ittstnllulion  of  new  LX|uipmcnt  and 
overhauling  apparatus  alreadv  inst-alled  at  n-ireless  stations  ui  Alaska. 
C  19479,  Dtc.  £S.  1910. 

IVII.  TheactofMarcliit,  l'J06  (;)4  Stat.  5(t),  for  the  marking,  ct*;., 
of  the  graves  of  tlie  Oonfederate  dead  wlio  died  in  northern  priM>nH, 
ctfl.,  covers  "proper  fencing  for  the  preservation  of  sni<f  burial 
grounds."  Uitd,  lliat  as  the  Secretary  01  War  is  not  restricted  as  to 
the  niean«  for  carryinp  out  the  provision  for  fencing,  ho  may  authorize 
Buch  means  aa  may  m  Ida  judgment  be  neoesBaiy  to  cafrj'  out  the 
object  of  Uie  appropriation,  and  he  may  therefore  empliiy  an  arcliit^'ct 
to  design  the  fencing  and  attend  to  its  construction  and  muy  pay  Iiim 
the  usual  compensation  for  such  services.     C.  10SS4,  July  23.'  1907. 

*  See  III  <Vimp.  I)«c.,  13'!.  lioMW  tluil  ta  ni)iiro|iriatiiin  "tonllitr  ccrbtiu  rmnni" 
la  th«  Gourlliauu  of  tbn  Dulrirl  ot  roliimbiiidid  1 
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or  othor  articlM  UiAt  did  nut  becumo  Gxtores. 


.  not  c«v«v  the  purrhose  o(  lurDituM, 
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APPKOPBIA-noNS  LXIV. 


field  at  p!ac«e  outakle  of  the  limits  of  the  United  Stat«s."  Tifid, 
thftL  lh«  ftppropriation  could  bo  u»«d  for  providing  motaUic  caskets 
and  oUitT  expanses  incident  to  disinterring  the  remains  and  prej>ar- 
ing  tJiem  forshipmonl  as  well  as  for  transportation  proper.  a«  sucli 
expouscs  aro  nvco^ary  and  proper  to  their  transportation.  But 
further  KtJd,  tJiat  the  act  did  not  appiv  where  iho  di?«<-afied  ofRcor  or 
soldier  died  witlUu  the  Umita  of  the  tliiited  States.  C.  JiSOS,  Aw. 
18, 1898. 

tXIV.  An  estimate  for  proviilinc  a  water  eiipply  for  the  Presidio 
of  San  Francisco  was  made  in  the  following  la»g"''g*-  "For  tli© 

Burchase  of  land  and  acquirement  of  water  rights  on  l.<obo8  Creek, 
alifornia,  to  protect  thu  water  supply  of  the  Presidio  of  Sun  Fran- 


I 


llie  estimate  was  to  cover  the  piircha-ie  of  all  of  ono  side  of  the  creek, 
the  Government  nlivady  owning  the  other  bide.  A  eum  of  money 
was  appn>priatefl  for  the  pwmose  stated  in  the  estimate,  the  ]angiiac<< 
of  the  approprialion  being  identical  with  that  of  thee.stinuite.  lidd, 
that  as  neither  the  estimate  nor  the  approprialion  specified  the  amount 
of  land  and  water  r^hts  which  were  to  ne  acquired,  the  remarks  of 
the  Quarlermofiter  General  to  the  eon^rossiunal  committee  should 
not  be  regarded  as  limiting  the  legal  discretion  in  the  Secretary  of 
War  to  pui-ehaso  such  lana  and  water  ri^ht^  as  were  iieecssarv.  and 
that  if  a  purchase  of  a  part  only  of  one  side  of  the  creek  was  sunicient 
the  entire  appropnalion  could  bo  used  for  this  puiposc.  C.  684, 
June  S8, 1911. 

tXT.  Ilfhl,  that  the  aet  of  Congress  approved  ^fa^eh  3,  1909  (35 
Stat.  7'17),  ftulhoriziiig  a  disbui'sing  olTicer  of  the  C^uarlermastcr's 
Department,  having  to  his  credit  insufficient  balance  under  the  proper 
appropriation  to  make  pa^Tnent  from  the  tolal  available  hatanco  lo 
his  ollieial  credit,  provided  sufficient  funds  under  the  proper  appro- 
priations have  been  apportioned  by  the  Quartermaster  CipneraJ  for 
the  expenditure,  was  not  limited  to  appropriations  pertaining  lo  tho 
same  fiscal  year;  tliat  there  was  nothing  in  the  language  of  the 
appropriation  which  would  justify  guch  a  liDiitation.  V.  17SS7, 
Aug.  5.  1910. 

IZVI.  A  civilian  emnloree  was  sentenced  bv  a  court-martial  to  a 
forfeiture  of  pay.  iUid  ihnt  the  forfcituro  sliould  not  he  actually 
paid,  but  should  remain  in  the  appropriation  from  which  the  civilian 
was  paid,  the  forfeiture  being  in  effect  a  reduction  of  his  authorized 
pay  to  that  extent.     C.  9326.  Nm.  S3, 1900. 

LXVn.  Where  the  United  States  owned  to  the  middle  of  a  street 
adjoining  a  national  cemetery,  held  that  an  appropriation  "  for  main- 
taining and  improving  national  cemeteries"  would  cover  the  cost  of 
construction  of  a  sidewalk  along  the  street  if  the  sidewalk  is  consid- 
ered as  required  for  tlio  convenience  of  access  to  tho  cemetery.  C. 
S6I06,  Jan.  22, 1910. 

*  CROBS  IIKI'RRK>(CSlt. 

Aa,  mU  of  toitttnution Seo  Laws  I  H  1  li. 

Kitrulion  of, pir  Kiver  and  llarhor  wort.  ..Bvtr  Navioauli!  WATBits  X  A  toB. 

ErprniHtvTt*  tntxrrnof S«i  ('o»iTiiA<rr!i  XIII  lo  XIV, 

Umitr  sees  R.  8.,  avmubU  until  exptJuled.  .See  Miuru  X  A  1. 
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L  PERSONNEL-Continuod. 

B.  Secrbtari  or  War — Continued. 

2.  Authority  ol — Continued. 

b.  Over  property. 

(1)  AiB  to  bonds  of  diaburaing  officera. 

(a)  Can  not  relieve  commiasary  of  bond  while  on  geneial 
etaS. 

(2)  Ah  to  funds. 

(a)  Can  OTder  inspection  of  S^nal  Corps  funds. 
(6)  Can  not  divert  forfeitures  from  treasury  to  any  par- 
ticular fund Page  73 

(3)  As  lo  lands. 

(a)  Can  not  accept  conditional  onveyances. 

(4)  Can  fix  selling  pri(?e  of  repaired  property. 

(5)  Can  not  loan  Goveminent  property. 

0,  Over  records. 

(1)  May  refuse  to  furnish  to  Court  of  Claims. 

(2)  Rule  as  to  furnishing  to  other  departments. 

d.  To  gmnt  franchises. 

(1)  LeRialation  required  in  case  of  navigable  waters Page  74 

e.  Delegation  of  authority. 

(1)  To  Chief  of  Engineers  in  river  and  harbor  work. 

1.  Can  not  restrict  a  general's  right  to  aids^e-camp. 

g.  Can  order  officers'  travel  without  reporting  to  Congress. 
h.  Authority  to  have  documents  printed. 

(1)  ITnder  act  of  July  7,  1884. 

(2)  Under  act  of  January  12,  1895 Page7S 

3.  Acting  Secretary  in  abeence  of  Secretary. 

4.  Hearing  before. 

a.  Qualifications  of  lawyers  who  appear. 
6.  Requests  on  other  departments. 

a.  Department  of  Justice  to  defend  officer  or  enlisted  man  in  civil 

courts Page  76 

b.  To  prosecute   soldier   who   presented    fraudulent    final   state- 

ments   Poge  77 

6.  Request  on  Congress  for  relief  of  officers. 

a.  When  Hiibjoctcd  to  jui%ment  due  to  execution  of  duty. 

b.  Reimbursemeat  of  stoppage,  loss  of  public  motley  not  involving 

neglect. 

7.  Can  order  issues. 

a.  Of  clotiiing  to  general  prisoners. 

8.  May  order  hospita',  attendant  to  attend  a  discharged  soldier  to  sol- 

dier's home Page  ~S 

0.  Can  not  authorize  dredging  for  gold  in  navigable  waters. 

10.  Responsible  for  construction  of  fortifications  and  seacoast  defenses. 

11.  Rule  of  comity  as  to  relations  with  civil  authorities. 

C.  OpptCBRS.    (See  Line,  Staff,  under  Anny;  also  Office,  Rank,  Command, 

Pay,  Retirement,  Discipline,  etc.) 

1.  May  not  hire  soldier  as  servant. 

2.  Can  not  be  deprived  of  pay  by  civil  process. 

3.  Can  not  accept  remuneration  from  a  foreign  power Poge  79 

4.  Can  not  accept  present  from  soldiers. 
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I.  PERSONNEL— Continued. 

E.  Enlistbd  Ubn — Continued. 

3.  Military  status  of  enlisted  men — Continued. 

b.  PocdtionB  the  holding  of  which  is  incompatible  with  military 
frtatus Page  85 

(1)  Office  in  civil  eervice  in  Philippine  Islands. 
0.  Details  not  inconsistent  wiUi  military  status. 

(1)  To  alter  grade  emplacemonta  for  Coast  Artillery  guna. 

4.  Chief  musician,  status  of. 

5.  May  be  in  contempt  of  civil  courts. 

F.  General  Prisoners.    (See  Discipline.) 
0.  Reoular  Arht. 

1.  Standing  Army  in  peace  and  war. 

2.  Line. 

a.  Mobile  Army. 

(1)  Porto  Rican  Regiment PageS6 

(a)  Natives  may  be  oUicers. 
{b)  Natives  may  be  chaplains. 

(2)  Philippine  Scouts. 

(a)  Belong  to  the  R^^lar  Army. 

b.  Coaat  Artillery  Corps. 

(1)  Office  of  Chief  not  bureau  of  War  Department. 

(2)  Unaasigned  list  ot  officers. 

(3)  Targets  lowed  over  'lobster  pots" Page  87 

3.  StefT. 

a.  Administrative  staff. 

(1)  General  StafF. 

(a)  Can  not  command  without  presidential  asaignment. 

(2)  The  Adjutant  Genemrs  Deportment. 

(3)  Inspector  General's  "Department Page  88 

{a)  Reports  of,  are  confidential  documents. 

(4)  Judge  Advocate  General's  Department. 

(a)  Judge  Advocate  General. 

[1]  Duties  of. 

[2]  Reports  of,  are  confidential Pagt  89 

[3]  No  administrative  jurisdiction  ovot  claims  of 
court  reporters. 

[4]  Does  not  express  opinions  on  questions  which 
affect  only  one  or  more  of  the  States.  {Alio 
MS  "Miliivi") Pagt  90 

b.  Supply  staff. 

(1)  Detailed  officers  must  furnish  bonds. 

(2)  Quartermaster's  Department. 

(a)  Transportation. 

[1]  Streetcar  tickets. 

(2|  Through  foreign  territory. 

[a]  Troops. 

[b]  Supplies. 
[3]  By  sea. 

[a\  Of  man  discharged  without  honor. 
[6]  Pensionable  status  oE  ship's  officers. 
[cj  Transport      quartermaster      summoned 
before    United    States    commiseioner 
Page91 
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I.  PERSONNEL— Continued. 

G.  Regular  Arut— Oontinued. 
3.  Staff— Continued, 

d.  Medical  Department — Continued. 

(5)  Hospital  Corps. 

(a)  May  be  incrOBsed  by  Secretary  of  War. 
.  (i)  SargoantB,  fint  clue,  detailed  as  mees  sergeants. 

(6)  Nureee. 

(a)  Nuise  Corps  (female). 

[1]  An  integral  part  of  the  Army. 
[2]  Leave  of  absence  not  cumulative. 

(7)  General  hospitals. 

(q)  Hot  Springs,  Ark. 

[1]  Civil  employees  eligible  for  treatment  as  pa- 
tients. 
|2J  Discharged  en'isted  men  of  Navy  not  eligible 
for  treatment  as  patients. 
(6)  Post  hospiLils. 

(a)  Officers'  servants  are  entitled  to  treatment  as  patients. 
(6)  Procedure  in  case  of  escheat  of  estate  of  deceased 
patient  to  United  Statee. 
[1]  Case  of  soldier. 

[2]  Case  of  discha^ed  soldier.    (See  Public  prop- 
erty.) 

(c)  Special  diet. 

[I]  Ginger  ale,  etc Page  99 

(d)  Funds  obtained  from  sale  of  supplies. 
H.  VoLUNTEaa  Aittrr.    (See  Volunteer  Army.) 

1.  Office  in.    (See  Office.) 
I.  MiuTiA  Called  Fokth.    (See  Militia.) 
n.  EMPLOYMENT  OF  ARMY  TO  AID  CIVIL  AUTHORITY. 

A.  To  Protect  State  proh  Invasion  or  Domestic  Violence. 

1.  When  lEgialatuie  can  not  be  convened, 

2.  Rule  of  comity  between  Army  and  Stat«  officers. 

B.  Mat  be  Used  in  Alaska. 

C.  Mat  be  Used  in  Indian  Countkt Page  100 

1.  Use  of  officers  to  instruct  Indians. 

D.  Duties  of  Con u andino  Officer  ddrino  Disorder  before  RECEtPT  op 

Orders .'. Page  101 

B.   FOBOB  so  EUPLOTBD  can  NOT  BE  PLACED  UNDER  CONTROL  OF  GOVERNOR. 

F.  Can  not  be  Used  fob  Posse  Comitatus. 

1.  May  be  used  to  serve  process. 

G.  In  PHiLiFPiNEa. 

1.  Scout  companies, 

a.  UndercommandofchieforasaistantcfaiefofConetabuIary.  PagelOt 

2.  R^ular  troops  and  scouts. 

a.  Under  ordinary  circunwlancee  are  not  responsible  for  good  order 

of  the  community Page  tOS 

(1)  May  become  bo  when  called  out. 

H.  Can  not  be  Used  to  Police  Forest  Reserves Page  lOi 

I.  Riots,  etc. 

1.  Proclamation  will  precede  use  of  Federal  troops, 

2.  Troops  will  not  be  placed  under  State  control, 

3.  The  President  is  judge. 

a.  Of  size  of  fwce  to  use, 

b.  Of  extent  of  territory  to  occupy. 
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and  whom  tW  hcncLi  of  Hppartnwnl.s  (oxcopi  where  spmnliy  inve»t4>d 
by  Congrras  with  dUliuciivu  Authonty  of  their  own  *}  liiiiiply  Met  for 
ami  n-preaent.*  Thiia  all  oi-dcrs  made  and  isauod  by  the  Secretary  of 
War  in  counvclioD  wit  h  lh«  eoverumcnt  and  rct;u]alioii  of  the  niiJit  aiy 
cetablisluiicnt — such  aa  oraora  convening  general  courts  martial,  or 
appi-oving  and  directing  the  oxccution  of  tlic  sentences  or  othcrm-i-w 
ai'tini;  upon  thp  proceedings  of  such  conrl.t,  or  mitigating  or  wholly  or 
partially  remit tinjilpuniahnKDtsimpOiSi'd  t lierehy; or  ordt'nt summarily 

I  distiiissmg  oll'icers,  or  dri)j)piiiK  for  dt'sertion.  flinnf;  or  accepting  the 
resignation  of,  officers;  or  orders  ei^tnblishing  military  n-siTvatioa^.  or 
pi-oinult;aling  anny  regulations,  &c. — are  to  bo  regarded  as  the 
orders  and  acta  of  the  President,  whom  the  Secretary  of  War  repre- 
sents in  tlie  administration  of  liifi  department;  the  same  beiiig  pro- 
eumed  to  be  made  and  issued  with  the  Knowledge  and  by  the  direction 
of  the  Pn-wdent,  wh^'ther  or  not  he  be  ivferred  to  I  herein  as  hnviiie 
dirceled  or  cotnmanded  tbe  same;  and  being  eauully  as  valid  and 
ofH'rative  as  if  signi-d  by  1  be  bnnd  of  the  Pn-sident  ninuself.'    li-  5, 319, 

,  Nov.,  186S;9, 44.  Man.  1S64;^3.  6o4.  Aug.,  I867;S7, 650,  June,  1876: 

'  S8, 107,  t4S,  June  and  Au^.,  1870;  39,  298,  Nov.,  1877;  41,  S5,  611, 
Srpt.,  1877,  and  July,  1S79;  4S.  SOB,  Mar.,  1879;  43,  103,  Dec,  1879; 
P.  41.SG0,  JuneSO,  1890. 

I  B  1  a  (2).  Where,  by  an  act  of  (ingress,  the  President  was 
"authorized  to  dispose  of"  certuin  reserved  lands  of  the  Uuited 
States,  but  was  not  in  terms  required  to  execute  tbo  transfer,  hfid 
that  the  execution  of  the  deeds  was  a  iniuisterial  act  and  that  the 
same  might  legally  be  executet!  by  the  Secretary  of  AVar.  P.  4^. 
4S0,Aun.,  1891. 

I  B  1  D.  It  is  an  established  ruh>  of  our  adnuiustrative  law  that  a 
decision  upon  a  claim  once  arrived  at,  upon  whatever  gi-ouiids,  by  the 
bend  of  A  department  of  (he  tioveniiuetit,  is  a  Jinalil  v  so  far  that,  in 
the  absence  of  new  evidence,  error  of  ralculalion,  or  fraud,  it  can  not 
(without  the  authority  of  t'ongivss)  be  reopened  bv  a  successor.* 
W.  51,  136,  Nov.,  1886;  P.  53  443,  May,  1892;  C.  ^87.  Dte.j  1894. 
Held  that  "new  evidence,"  to  be  available  to  change  a  determmation 

\  upon  a  claim  arrived  at  by  a  pn'vious  Secretary  of  War,  must  he 

'  Thut  k  Snorplarj*  nrny  huve  bikmibI  powers  .I<-vi)U-<h3  iiptin  him,  iii*lct>i-n(Jenily  of 
the  rNWdeitC,  by  sii  nrl  ol  i^ongrtm,  oeo  Untt^tl  Stalon  ■<.  Kendal),  &  Cniurb,  Ct.  C\n., 
163  (I'ltl.CM.,  16517). 

>  (.m-kinirloR  v.  Smith,  pDlcn  CU  CIr,,  472;  UoiiL-d  Klunw  v.  Ituuni-r,  1  Itnlilwiti,  £38; 
Witrox  V.  Ju-kfon.  13  Pclt-rs.  4BH,  613;  tlniiod  SuEm  t'.  Eliomii.  lU  id..  302;  The  Con- 
liBi-atiun  dwiw.  20  WuUuc*,  109;  U.  8.  v.  I-'anl«al,  09  U.  S..  10, 19;  \Vol»y  v.  (Iinpcnwi, 
lCi|i(l,,Cft^7««;Rimkl<iv.  U.8,  I22id„»*3,  &57;Uiiiu>d  SUi"  v,  Web-iM.  Davciii, 
Sa,  69  (I'ed.  t-ao..  16068):  United  8t«lM  v.  Freeman,  1  Wood.  &  Minol.  46;  T^wk- 
■iiKloira  cofv.  ttritchUy,  288;  United  State*  i-.  Cntter,  i  ('uTti^  617;  llickt'y  v.  Hum, 
66  M»in«,  4f>r>:  MHtJl'*  case,  fi  Fhilwl.,  289;  In  mattor  of  Spaiixlor.  1 1  Mich..  322; 
1  Op.  Attv.  (ill!.,  nsO;«Iil.,320, 687,662;  7i<l..-l53, 725;  9Id., 463, 1(lS;10i<I.. 627;  11  id., 
[  898;  13  id.,  6;  14  id.,  463. 

*  Bve  Wikox  v.JueVeou,  13  Peteiv,  498;  U.  S.  v.  ELiason.  16  Id,.  302; U.  S.  v.  Fanlen, 
^99  V.  K.,  10,  19;  Wolm'  v.  Chnpnuin,  101  id.,  756,  7«9:  Hii-kcy  v.  IIiibu.  5SMaine, 
l^96;2  0p.  Atty.  Gcii..«7;13id.,  8;Uid.,  463;  15id.,  290,  4fi3;G.  0.86.  W.  D.,  1860. 
*V.B.v.  Bk.  o(  MclnipoliB.  15  PeUr?,  378;  Rolliiui  uid  Prathrey  v.  V.  8.,  23  Ct. 
ae,.106,iuidcwwcilcd;  »■<««<:«•<  Owe.  26  id,  323;  9  Oj..  Ally.  Gen..  32;  12M.,35S; 
14  id. ,276;  lSld.,19S;  l«ld.,4S2;  I  CoiDp.Dfic.,l«3;2  id.,2U4,  401;  4  i(t.,303;  Uid., 
230,246.    InRolunauidPRHhrvy  V.  U.  S.,  mpm,  it  waabeld,  (lU'Jliue[ru^leyltabuK 
tbllt  "aay  public  oRlrM  in  an  ciomilivn  dpinnmiMit  mnv  comn^t  bia  owii  «ntitii  and 
itmen.  i«can»i<lpr,  or  rovcrMi  anr  caao  d«cid<^il  by  himiu'If  "    In  delivering  the  opininn 
L«  theCDiiTl,  Chift  JuBticf  Richardaonaaid:  "Uhiui  IntiK  het-u  held  in  Ihe  executive 
LdepUtmoata  thai  wbon  n  iilniin  or  coalrariTiiy  butimin  tim  llnitud  Staten  and  indi- 
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the  part  nf  an  officer  or  of  conduct  to  the  prejudice  of  gnoH  order  anr) 
militAry  dHciplino  on  tho  part  of  either  aii  officer  or  enluiU-d  uian, 
action  mar  Im?  taken  bv  tlie  War  Department  on  theeo  quoslions  onlv.* 
C.S4fiS.  Dec,  IS08;  mt.  Mar.,  18.99. 

X  B  2  a  (a)  (a).  Tho  Socretaiy  of  War  is  without  authority  to 
appropriate  or  iitop  an  officer's  pay  for  the  use  of  his  faniily,  or  to 
satisfy  a  judgment  or  decree  of  u  dvi]  eourl  {iiowiny  out  of  an  obUgo- 
tion  of  a  private  character.  But  he  may  of  r^urae  cause  aiirh  ofBeer 
to  be  brought  to  trial  by  (-ourt  mania]  foi-  dWiouonible  conduct  in 
tho  treatment  of  Iiia  fanulv  or  with  i-cspect  to  tlio  oblif^ation  referred 
to.  C.  SSOO,  Stpt..  lS97;'S8t9,  Jan..  IS9S:  o^HS,  Dec,  1898;  G88S. 
Aug.,  1899.  Nor  in  tJio  <muo  of  a  retired  oICmt,  allej^d  to  be  irre- 
f  spcHudble,  haa  the  S<>Rretar7  of  War  anthority  to  dc^ijznate  a  person 
to  receive  and  <IUtribute  aueh  ollieer's  pay.  I  ii  siicti  ease,  the  appoint- 
ment of  a  guardian  by  the  proper  eourt  abould  be  seeured  oy  the 
parties  inteivsted.  it  4f>SB,  July.  1898;  1S097.  Avq.  IS.  'l90S; 
13439,  Oft.  14.  190S;  15770,  Jan.  16,  1904;  17916.  May  4.  1905; 
ei85S,  Oct.  15,  1907. 

Z  B  2  a  (3).  Held  that  tlie  Secretary  of  War  miiv  <letail  a  squadron 
9er;reant  major  on  extra  duty  and  that  such  detail  can  not  be  made 
without  bis  auUiority.     V.  l'4(>S4.  May  18,  1903. 

I  B  2  a  (4).  Section  6  of  the  act  of'Mardi  3.  1S73,  provided,  witli 
r^ard  to  creneral  prifloners  confined  in  tho  Imiled  HateA  military 

gnson,  tliat  "t)ioSoeretAr>'  of  WnriaautboriKed  and  tUreeted  to  remit, 
1  part,  tho  sentence  of  such  convirta  and  to  pive  them  an  honorable 
reslorfttion  to  duty  in  caso  tlio  siinie  is  merited."  Hrid  that  it  Iiaa  not 
been  posf^ible  for  tlie  Socretarj'  to  exprci>e  this  power  since  tlie  enact- 
ment of  the  act  of  Augvist  1,  1894,  as  tluit  act  prohibits  the  reenlist- 
ment  of  men  whose  |ireccditig  term  of  enlistment  has  not  been  hontwt 
and  faithful.     C.  ti677,  Nov.  17,  1911. 

I  It  2  b  (1)  {a).  A  permanent  officer  of  the  Subsistence  Deportment 
detailed  in  the  Oeneml  StalT  ran  not  bo  rcUc%'iHl  from  his  bond  by  the 
Sceretsri'  of  War.  But  no  nblication  accrues  under  the  bond  while 
B0  8er\-ing  as  aiiofiicerof  tho  General  StHfT;  it  is,  tborcfore,  suKfWsted 
that  the  bonding  company  bo  advised,  witli  a  view  to  remit  the  annual 
iiremiuma  during  hi^  incumbency  of  office  in  tJie  UenenI  Staff. 
C.  4396,  Feb.  19,  19iX>. 

I  B  2  b  (2)  (a).  IhUl  that  the  Secretary  of  War  has  authority  to 
cause  funds  in  no-tsoMsion  of  olficcrs  of  the  Signal  (^lrI)s  who  are  cbarped 
with  their  dbbnnjoment  in  connection  n~ith  the  Alosknn  telegraph 
and  cable  line.-<,  including  funds  in  course  of  telegraphic  transmission, 

'  The  Boccvlory  <i(  War  doen  not  uadciialu)  tlm  colli-ction  of  dobu  Aan  prival«  per< 
mna  bom  ofliocra  and  aaldien,  aor  to  raquiro  a  |>re(ei«nce  ba  any  paiticular  cnKntor 
In  payment  la  etich  cases,  H(s  aim  la  to  protect  the  chandler  and  eiaiiding  of  th« 
Arm}',  and  to  cUoiioftt*  from  it  thuse  guilty  of  diibonoiabln  conduct.  When  chugM 
of  fucfa  conduct  ano  mode  thoy  will  bo  promptly  inrwtl^ud,  and  wbero  MtatMDonti 
of  noDpayment  o(  debts  are  niado  asaingt  oflicpn,  they  will  be  iaratl^ted  with  thia 
end  in  nem.    Ruling,  Stcrtlary  of  War,  Nor.  U,  i!t97. 

<'.aDipIaiiita  of  DoBp*>-nisnt  of  dobt*  duo  from  officpn  on  the  active  lint  and  tuid<c 
tli«  control  of  deparlaieut  commaadoia  are  la  practice  referred  for  the  '*n«ouuuy 
Bi-tii>u  "  la  the  piapct  dvpartmoul  hoadquartera  aiul  the  complsiiutita  notifiod  tA  tbe 
above  ruliati  oitjie  Secretary  of  War.  The  eomplaJnla  need  not  bo  acn>m|>nnird  br 
I  er  Im  In  tli«  form  of  formal  diafgM — a  itiAteiaeDt  of  the  acis  and  conduct  c»inpl»inea 
of  i»  ■ulfi<'i«iit  u  u  liiuJH  fur  iiivistiKuliuu.  Formnl  uhiugiM  can  be  propared  when  aa 
araaultuf  the  iiivc*ti^uoo  iiucli  actiou  ii^  n-ijuirod. 


■ 
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to  be  inspected  bv  officers  of  the  Ingpector  General's  Denartmeot. 

O.  eS6S.  Jan.  St,  1009. 

I  R  3  b  (2)  (b).  In  exefiitiug  n  si>nto»ci^  of  forfeiture  of  pay,  tJio 
pay  furfoiltid  in  tUe  absi-nce  of  siK-cific  stadilorv'  aiitJiorily  for  H\e 

tiurposo  can  not  bo  divcrlpd  fn.m  the  Oonoi-al  'iViisiirv  !o  anypar- 
icmar  fund  Tlius  vhorc  ii  soldti-r  conviclod  of  tlio  «-tii(>Piuiloiiii>iit  »f 
certain  sulisistemo  stores  was  sentenred  t*)  a  forfi'itiire  of  pity,  hrid 
tlint  tlif  r^ocn-liirv  "f  War  wuuld  not  bo  autliorii^vd  to  cnu^u  tlift  pay 
forft'itfd  to  bo  added  to  tlie  appropriation  for  the  Subsistence  l>epart- 
neiit  so  ut  to  make  good  to  tlio  atoae  the  anMunt  lust  by  ilio  cnibuxzle- 
mcnl.    R.  4S,  S5,  Nov.,  187.0. 

I  B  2  b  (3)  (a).  The  act  of  Conimws  of  August  19.  1800,  veiled  io 
Uio  Secretary'  of  War  a  ttiniple  authority  to  purchamJand  for  tlio  pur- 
pnsoa  of  the  nurkaniauga  and  rhattanoo;;ii  Xattonal  Park,  without 
direction  or  indiralion  m  to  the  terms  of  su<  h  piirrha.te.  l)«yls  wero 
offered  by  its  owners  contuuiin^  two  ronitition^ — ^(1 )  n  condition  sub- 
Rctpient  to  t  lie  effect  that  unless  certain  inii>mv©nn'nl«  should  Iw  made 
tlie  ^raot  sbould  become  null  ami  void ;  (2)  a  nmviso  ihul  in  rase  iho 
United  States  idioutd  at  any  future  time  conuonin  otiier  land  of  tlte 
grantor,  he  should  tlien  be  paid  for  the  8iune  an  amount  to  bo  ineaa> 
unvl  by  the  value,  detorminod  by  iippraisonient,  of  tbe  lands  conveyed 
bv  tb«  prenent  deed — an  arrangement  wliich  would  bo  equivalent  to 
giving  him  a  claim  on  the  Unitc<l  8ut«e  for  an  uiJiijnidaled  amount. 
U'lit  that  such  conditional  conveyancve  could  not  legally  l>e  accepted 
by  Ihc  Secrctarj'  of  War,  no  aiilh'oiily  beinjf  given  hun  by  thestnliite 
I  to  bind  the  Govonuncnt  bv  conditions  or  stipulntious  in  rcj^rd  Io  the 
Hbtle  or  |)urchase.     F.  oO,'£e.i,  Nov.,  IS&S. 

^H^  I  B  2  b  (4).  The  Secn-tni-y  of  War  has  power  to^ll  pubhc  property 
^Kbat  hoa  been  used.  UrM,  Uierefore,  that  ho  can  fix  the  sale  price  of 
Hjirupcrty  wtiicb  has  t>c>en  in  U-^e  and  repaired,  C. £0872,  .{far.  !7, 1910, 
^F  X  B  2  b  (ft).  Beld  that  llu-re  is  no  legal  authority  for  the  loan,  by 
^■tlic  Socr»'lary  of  War,  of  Government  i)ropprty  to  other  executive 
dopaKmeots  or  to  particK  not  in  iJie  Oovenunent  service.  C,  19S8i, 
War.  B,  ISm. 
IB2c(l).  Under  section  1(170,  K.  S.,  the  Secretary  of  War  (or 
ther  head  of  a  dcuartntcnt)  may  refuse  or  omit  Io  comply  with  a  call 
I  tike  Court  of  ('lait)is  for  information  or  puiHJi-s  wlu-ii  ho  considers 
hat  it  would  be  prejudicial  to  tlio  public  iiitci<»).-'  I<»  fiiinLth  them: 
!'bc  statute  makes  him  lliesole  iudf;e  on  tlie  subject,  i^oadx'ixid  here 
"  at  ft  certain  adidavit,  thus  cntlwl  for,  be,  on  arcoiinl  of  tlie  peculiar 
ilureof  itacoutent(i(aii  well  us  its  apparout  iimituteriality)  witJiheJd. 
.  te,  4S7,  StpL.  1888. 

ZB  2  c  (2).  The  calls  upon  the  War  Department  by  subordinate 

ifDoers  uid  employe«ti  of  other  executive  departments  for  extended 

ipips  of  military  reconhi  have  become  tio  nunuTouit  and  comphanoe 

ilh  them  has  become  so  burdensome  and  ex|iensive  as  to  call  fur 

^riuus  coustderation  in  tbe  intereat«  of  economy  ami  the  di^spiiteh  of 

_  iiblic  busineaa.     Aa  a  rule,  tbese  records  are  desired  fur  the  punioae 

if  asciTtaining some  fact  relating  to  mititar^' status  or  serviet'd  wliich 

it  Li  primarily  the  duty  of  the  War  Department  to  dctennine.     Ihid 

that  where  such  s  faci  is  to  l*c  d<>t<>rniincd  judieiallv  it  is  the  practice 

if  tbe  department  to  produw  cither  tbe  original  records  or  duly 

uttu'Uticated  copi<-s  in  court.    Held,  however,  thai  when  such  a  fact 
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is  to  be  nscertaiopd  lor  executive  purposes  it  can  only  itaA  to  con* 
fti^ion,  conflict,  and  wa.s(o  of  public  time  lo  have  nunuTuiin  different 
uieinl>E>rs  of  llio  ext'cutivi'  braucli  oxaimniii)^  llio  aantu  rrcurth  for  tlio  _ 
purpose  of  detirniinin^  the  aam^  miPittions,  and  llmt  it  19  wholly  un-  ■ 
nocessaiT.  Hclil.  llitTufoi-e,  thai  vawn  tiiich  a  fact  is  to  bo  a<(ccrlaine(l 
for  the  purpose  of  execulive  action,  and  no  statute  ivi^iiiroa  a  diffprent 
ODUi-sc,  the  War  IVpnrtnicnl  will  answer  proper  inquiry  as  to  the  fact, 
ascertaining  it  from  tlic  rxiiinination  of  Us  own  n-conis.  hut  advised 
that  the  depiirlincnt  will  not  hereafter  (Nov.  2,  1001)  furnish  copies 
of  ri.'curda  or  stulcuiciils  to  enable  ofllcers  or  ('ni]>loyoe8  of  other 
executive  departments  to  n^vicw  decisions  made  by  thi*  War  Depai-t- 
nh'iit  u^mn  ]>un>lv  military  ()uei)t)ons  or  to  make  iu(fc[>cmlealdcd8ioiu 
with  reKarfi  to  siich  tjnestions.'     C.  lOSOC,  Jvhj  8, 1910. 

I  B  2  d  (I).  The  Secrclnn,"  of  War  i»  without  autliority,  unaided  h 
bv  leKLHlation,  to  prant  franchises  in  navit;able  wat«ra  or  elsowltcre.  H 
C.  ms.%  Nw.  S.i.  WOO.  ™ 

I  B  2  e  (1).  Held  that  i»  view  of  the  Kfucnt!  launiwe  of  the  Uw  ' 
the  Secretary  ol  War  could  legally  delegate  lo  the  Obief  of  Enjiineere 
his  authority  to  direct  a  temporary-  transfer  of  projx-rty  purchased 
from  one  appi-oprialion  for  a  particular  project  and  not  for  the  timo 
retjuired  thcivfnr  f<3r  u»c  iti  anulher  iinproveincnt  upon  such  equitable 
adjusttnent  of  clmr};es  and  credits  as  may  be  aj^ved  upon  by  tbe 
distti<'t  ofTieers  under  dirtirtiou  of  tlio  Chief  of  Eugineitrs.  C.  I6S0S, 
Apr.  iO.  1004;  16S!)9,  StpU  16, 1804. 

I B  2 1.  A  question  having  arisen  as  to  the  power  of  tbe  Secretaiy 
of  War  to  limit  the  number  of  aids  allowed  to  gi'Upral  officers  in  tbo 
operation  of  sections  lltfl?  and  1098  It,  S.,  htidthat  such  restrictive 
action  would  ho  iitilawful,  ns  the  power  of  general  officers  to  appoint 
tho  number  of  aids  to  which  they  aii»  entitled  Iteinu  granti-d  by 
statute  can  not  be  abridged  by  an  executive  regulation.  C.  t^lS, 
Junr  17.  19m. 

I  B  2  g.  Section  4  of  tbe  act  of  May  22,  190.S  (.IS  Stata.  244), 
requires  the  head  of  each  executive  dopartment  and  other  Oovem- 
ment  estiiblisbnwnt  at  Washington  to  submit  at  tbe  beginning  of 
each  regular  cossioii  a  statement  lo  Congress  showing  what  ofBcora  or 
employees  have  1  raveled  on  ofBcial  business  from  Wasliington  to 
points  outside  of  (ho  Di.-strict  of  ('oiomhia.  lltlil  lliat  thi>  Secretary 
of  War  is  nut  required,  under  this  law,  lo  make  a  report  of  truvoi  f>v 
oflicers  of  tbe  Army  in  pursuance  of  cnmpett'nt  military  orders,  which 
travel  is  covered  by  Army  appropriiiiiiins,     C.  SSS76,'l>tr.3,  l&OS. 

Z  B  2  h  (t).  Aihnsni  that,  un<ier  the  |jrohjbiturv  pnivisioiis  of  the 
act  of  July  7,  lSN-1  (23  firat.  227).  a  work  entitiwl  llie  "Manual  of 
('alLitbentcs  "  can  not  legally  bo  authorized  or  caused,  by  the  Secretary 
of  War,  to  be  printed  by  the  Public  Printer,  unless  tbe  same  be,  in  the 
words  of  tluf  act,  "ncce^jury  to  admimster  llio  public  business." 
The  term  "necessarv"  has  been  constnird,  in  edmilHr  connections,  as 
meaning^not  absolutely  necessary,  but  reasonably  necessary  or 
dearly  conducive,  to  thp  object  exprf«sed.  (See  tbe  Letfol  Trndrr 
Outfu.  12  Wallace,  457,  53<1.)  The  Seciftary  of  War  should  bo  as- 
suix'd  that  the  proposed  publication  would  clearly  and  materially  con- 
duce to  the  due  adminbtration  of  tho  public  business  before  caiLsing 

■S««WarDepuinK'ntcirciiIur»r  Nnv.  2,  1001.  i 

*8«!»ec.5,«!tof  Jujjoia,  lU03(:iaSta(.  373). 
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Nm.,  J89t:  Ot,  S£,  Oct.,  189S;  C.  J 1438,  Nov.  8, 1901;  t2t08,  Mar.  IS, 
1908;  14570  A^r.  S9, 190!f;  SI  164.  Pfh.  19  io  Sept.  S,  1607. 

In  Iho  folluwiiig  irustaiici'S  l.]i«  officor  8uv<i  or  proscriilod  was  con- 
sidered to  liave  acted  in  the  perfi)nnanoe  of  lus  imlitui^-  diityt  "nd  the 
Attorney  General  was  roqwft-tlcd  ti>  dwignal*  the  iimiipr  aiwUtant 
United  States  attorney  to  appear  on  thooiiifor's  bt'rhiuf:  Whoro  a 
coiL'itiaictinfj  qumtenii aster  was  mied  liy  a  cnntraftor  for  aHege<l 
nrbitrarj'  action  in  making  tlio  i-iinlractur  "roplnrw  fortain  rtliutU^ra 
onthewinilowsof  abuildinfj  liowas  ronsl nirling"  (C.  ISSIfH,  Mar.  15, 
190S) ;  where  an  oU'icer,  in  obttlitnico  Ui  the  ordornt  of  lu»  commanding 
officer,  undertook  to  drive  off  the  military*  reservation  a  ntimlj4>r  of 
trespassing  hoi-ses,  and  it  was  alt«£;(Hl  tliat  he  liad  exoeeilf^l  the 
necCMitiea  of  the  case  and  used  umnio  severity  in  romorinp  them, 
and  aiiit  had  been  brought  8gain.it  him  as  n  private  individual  U^ 
recover  damages  (C  gS(.l07,  Anr/.  So,  1902) ;  where  an  oflicer  on  duty 
at  Sea  Girt  was  siieii  for  a  statu t<)rv  penalty  prescribed  by  Stale  lawa 
for  not  fttttbhn};  the  hordes  of  liis  fcalterj-  (C  £7740,  Aug.  19,  i9(iS); 
where  an  ofiirer  traveling  on  duty  in  a  Government  conveyance  in 
which  ho  was  niei-clv  a  jiaRSPnger  was  sued  for  damages  rc^tdling 
from  tin  in jur\' caused  by  (he  ullcRed  n»TjjIigenc*of  the  driver  {<'.  2/75^ 
July  1,  UXfT);  so  also'where  an  officer  was  traveling  on  duty  as  a 
j>aswnger  in  a  Govoniment  automobile  in  Now  York  (.'ity  and  tlio 
madune  ran  over  a  pedestrian  '  (C.  X8517,  June  It,  1911);  where 
a  civilian  attem|)ted  to  sell  fruit  on  a  reservation  in  violation  oi  tho 
orders  of  the  commanding  officer,  who  hail  the  cinlian  eonfined  in  the 
iinrdhouse  for  a  short  period  of  time  pending  an  investigation  by 
lim,  and  tlie  civilian  sued  the  coniinunding  oYlicor  as  a  i>riva1«  in- 
ilividual  in  the  vivW  courts  for  daraapes  for  the  alleged  iltegal  con- 
(iiicmenl.,  the  commanding  ofliror  urging  that  hi»  action  wa«  strictly 
in  tho  lino  of  duty  (C.S8517,  Oct. 7, 191 1);  where  a  fireman  on  a  trans- 
port was  discharged  for  refusing  to  do  his  duty  and  thereupon  sued 
tho  transport  c|uarloniia»tor  in  tlio  civil  cuurta  as  a  private  inJix'iduul 
iC.S85l7,0(1.  10,  /5//);  where  apost  exchange  officer  contemplat<>d 
bringing  on  action  against  a  cori)oration  for  the  pricv  of  certain 
artides  sold  to  the  exchange  (C.  19868,  Mar.  1,  1906) ;  and  ao  wher« 
a  so-called  comnimy  exchange  was  earned  on  at  a  post  by  tho  consent 
of  thecommanuing  otTicer,  nlthuugli  such  exchange  was  nut  authorized 
by  law  or  i-egulations,  and  an  action  was  brought  against  the  indi- 
vidual ofl'iceiT*  in  charge  of  the  exchange  for  the  tk-bts  of  the  concorn, 
held  that  owing  to  the  fact  that  tho  exchange  had  existed  by  the 
authority  of  the  comnmniling  ofKcer  and  owing  to  other  peculiar 
circunistanc^a  of  the  case,  it  would  be  proper  U>r  the  oSiooni  sued 
to  request  to  be  provided  by  the  Government  with  counsel  {C.  Z0^9, 
Apr.  &>,  1907) ;  where  a  former  officer  of  tho  volunteere  w«*  sued  by 
a  former  soldier  of  his  regiment  for  alleged  false  imprisonment  gi-ow- 
ing  out  of  circumstancjst  connected  with  the  former  militaiy  service 
of  all  parties  {C  10150,  Apr.  4.  1901) ;  but  where  a  suit  was  brought 
by  tho  pai-ent^  of  a  deceased  soldier  against  a  railroad  company  for 
dniUB'ics  for  allcgcil  negligence  in  causing  the  death  of  the  soldier, 
litJd  tiiat  as  the  United  State's  was  not  a  party  to  the  suit  and  had  no 

*  la  this  ttuitaiiira  the  <««>  wiu  rMiiovMl  to  ihe  t^nitcd  Slatm  cJr(.-uil  murl  fur  tna\, 
andlheexponwdf  thpTvinavitlbDad  wiui pud  frum  tlioapprnpriationliirciintiDKeDciea 
<A  Ihe  Army. 


I 
I 


I 


til  interest  in  it  tlioro  wm  do  obliRAtiim  U>  ropretwnt  the  parenlA 
thoir  liligatton  {C  fH47S,  Jntit  IS,  tOOji);  so  wliero  nn  oiriror  wm 
AH'<\  for  damages  for  tlio  roiiuivtil  of  IreMonxKitig  Hiiiinnls  from  a 
militarv  reserratinn  with  uIIp&ciI  undue  ana  unlawful  seventy,  and 
under  instnictions  r»f  ihe  trtarctnirt  the  only  (jnewtion  «t  issue  was 
■B_t«  Uio niannpr  in  wliith  the  ofBcer  had  excrfi«<Hl  his  aiithoiity,  and 
■  judgment  tied  bt>en  rendered  ai^ain^t  llie  ofTicer  and  iUts  jud^nK'tit 
be«u  aiiiruied  by  the  court  uf  liist  ivsmt,  hrlil  tliat  tlio  Gnvcrn- 
t  would  not  b«  warranted  in  furnlihinc  counsel  or  taking  other 
ifinnat ia-e  action  to  rou«t  tbe  ex«cutioD  of  tho  judgment.'  C.  0007, 
pr.  tS,  1911. 

I  B  r>  b.  Where  a  discharged  \'oIunteer  soldier  made  out  fraudulent 

iial  tttatonieutft  and  pr(%eni«<I  the  same  to  a  payuiai>t4>r  fur  pavniont, 

Tpui^  that  the  matter  be  refenvil  to  the  TVparlment  nt  Juslire, 

at  the  man  mii;ht<  be  proceeded  nj^oiusl  under  'Action  54:1S,  K.  S. 

'.  7t84.  \ov.,  im. 

I  B  6  a.  In  a  ca^te  in  wbioh,  in  1873,  a  jttdfpiient  wns  obtained  in  a 

erritorinl  court  af^oiiidt  two  oDicers  for  an  urt  performed  in  (^ovd 

ith  and  in  the  zealouit  and  eon-^eienliou^  diHcharge  of  wlint  was 

•lievt><l  to  be  a  ptiblie  duly  devolved  upon  them  by  an  order  of  tJw 

lepartmeiit  commander,  utid  thia  judgment  was  aubseqiiently  (in 

*77)   affirmed   by  the  Snnreine  Court  of  the  United  Statps'— (lie 

Hirers  having  Iwyn  dcfciKied  bv  counsel  assigned  to  defend  them  by 

te  Department  of  Jiiflliee — aax'inftt  that,  notwithhlaiiding  the  fact 

uit  their  act  hiul  been  thus  deterniini-d  t4)  huvo  been  iliegol,  nn 

iicHlion  made  bv  ibeui  to  C<in)nve8  for  an  appropriation  to  defray 

unouni  of  the  judgment,  would  proiierly  be  favored  by  the  Soc- 

n-  of  War.'    R.  41,  433,  Oct..  JS78. 

Is  f>  b.  IlfJd  that  a  proper  cft.*e  had  arisen  for  congressional  relief 
hen,  due  to  no  fault  of  tlie  dtsbiirsi;ig  ullicor,  his  cuiisignmenl  uf 
iblic  mouev  arrived  short  of  (he  pniner  amount,  and  recommended 
at  tmeh  reliei  be  refpiested.  C.  25605,  h'th.  4.  1910. 
Z  B  7  ft.  The  Anny  appropriation  act  for  the  year  ending  June  30. 
81)(t,  made  the  iwuju  appropriation  "for  eJoth,  woolen  material,  ann 
for  the  manufitrture  of  rloihing  for  the  jVrmy:  for  issue  and  sale  at 

'  8a  wlwrva mlditff  wMarraaled and  proeecuted  Ja  tlie  United  Stata counror  kiUiog 
-wHdUieriiuldJv  and  ww  vilhoalfundMaad  unable  to  emplojrtxiuiuni,  and  itmwbe- 
llav«d  ibu  he  wnutal  nut  obuin  jimtico  ubImi  pmptt\y  d«f«n<led^U)o  Dopanment 
<rf  Jualleo  il«rlinvd  tp  uadnuko  tbe  defenn,  hpMiitK  iliat  u  the  United  Gutn  at- 
lamey  wai  p<r«e<^iliiiK.  it  irould  aot  be  proper  (or  a  rcprcMnUtiva  at  tho  Atinmey 
OdMo]  aim  te  der«Dil  tlie  catv.  but  auB^ttvd  that  the  Atkiniey  ticnwal  could  cnll 
fnr  tt  rvpert  •ad  dir»ct  a  aoUc  stm  if  tber«  wm  not  suJBcHDt  TOUm  tot  a  trial.    St* 

r  .-.wj.  /  A.  a.  0. 

'  UniM  r.  narft.  S  Olln,  205. 

•  Uy  di»  neb-  o(  Uar.  3,  IKO,  e.  81.  t.  4:  Hajr  II,  1808.  c.  W.  a.  1;  and  Mm.  2.  1SQ7. 
c.  lU,  Um  onler  or  aiitborJiy  of  tho  Pr*md«at  b  made  a  defenae  la  any  cuurt  of  tha 
t'oited  SialM  or  ol  the  Slatoa,  to  any  pmaKution  or  auit  inatiluted  i^oat  an  oSioer 
or  mldicr  of  the  Army,  ht  an  nmwt,  tn*^p»m.  or  otbcv  act  miulo  or  dona  by  aueh 
auiborlry,  durini;  lh«  War  ol  tin?  Itebclliun.  I'mler  theee  Blatutm  it  would  appi>ur 
that  ao  emctt  or  mldior  roulil  not  be  maik  liabl"  to  putiidim<.-&t  or  dania^  lor  any 
iMrilhBOtv  act  pi-rfonm-d  during  llie  war  in  the  linn  of  bin  duly  or  under  the  ordMR 
Ola  pniper  miporiitf;  olhcrwisc,  iu>wever,  aa  It  injuriexir  wr.>nieadonain  iheahoenec 
ot  Icgaf  ortlenu  or  im  tho  Mraonal  rcnmnribiltty  of  the  individual,  Sec,  a«  itlii*- 
mtinK  tliia  nibin-i  ihn  dactakm  at  (he  BuproDie  Court  in  Iloiird  v.  Iturla,  5  Otln,  4  M . 

In  ibecaaerft /n  re  Uuipfay,  Woolwonb,  Hi,  it  nasheid  by  JuatW  MilW  Uml  tli« 
art  ol  IWl  «a«  «i  fot  faao  aod  nncoMtiiniional,  in  hi  far  aa  It  aaauin«d  lo  \-alidalo 
putulbwnli  impend  by  mUUaij  courta  which  would  oihonriM  be  iaralid. 
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cost  prioo  BccorHinfr  to  th«  Army  Kt^gulRlio»a."  Aimy  Rc^Ifttiuti« 
prr«crii>e  ttiat  coiimituidiiiK  ulliccrs  may  order  neoessary  issura  uf 
dothing  to  niilit  ary  prisoners  who  linvo  no  clothing  aJIovancc  from 
(iMMirtora*  or  otiU-T  fiiLiuagtx)  clutliiii;;  or  from  clotiuu|!Bpoci&Uyj>ro- 
vid*^  for  Iho  purpose.  Dmnused  dolhini;  mid  clothing  specially 
provided  WDiild  he  unissued  dolliin;:  purchasod  fnui)  the  Hp|iroiiria- 
tion  for  cJothiii^r.  camp  aiid  Rarrison  oquipaKt>.  This  pai-:M;ra|ih  of 
iho  rcgiilnlioiw  j^hiuiM  ho  ar««pU'd  (W  nn  aiJlhi»ritBtiv<*  c<iii.-<tni<iioit 
vf  that  purl  of  Iho  uppropnation  iK't  relating  lo  vlotluii!;,  t-1«.,  to  the 
cflpct  that  tho  word  "Amiv,"  as  iwed  therein,  incliidra  general 
priiioju-ni.  //<W,  tluTefurc,  tfial  tho  Socrctarj'  of  War  could  li-gslly 
authorize  iaeuee  of  urcn-uitts,  arctic  ovoraliocs,  wooleu  mitteiis,  nii'd 
flatiiiel  idiirts  to  general  i>ri»oner8,*  as  a  chaise  against  tho  uppnipria- 
tioii  for  clothing  of  tho  Army.     0.  S0S7,  Mar...  7S08. 

I  B  8.  'Ilkore  ia  no  law  ^qirecilv  relating  to  the  subject,  but  tlie 
Scc,r<'tiirv  of  War  in  tho  oxerciso  of  his  geni-ral  (mwor  over  the  mov«- 
nientfi  oj  meiuhcrra  of  tho  Army,  may  order  a  Ixnpital  attciidant.  lui 
onliHled  man,  to  aevompanv  lui  iuvoUd  diiwhargcd  soldier  to  the 
Soldiers'  Mi.me.     V.  UnO'i,  &tpt.,  18S6. 

I  B  9.  Tho  Srcretaiy  of  War  IlM  niilhority  to  auLhoriM-  dredging 
opi-ratioiui,  ia  so  fnr  n»  the  intoresta  of  navigation  are  cuncenu-d,  hut 
is  without  jurisdirtion  to  give  pennituuon  to  dredge  for  gold  in  the 
navigable  waters  of  tho  United  Stutw.'  C.  74S7,  Jan.  G,  iSOU;  7982. 
Apr.  9,  ISOO:  S07S,  A}>r.  gS,  1900;  8408.  Jam  IS,  Jviy  &,  1900  and 
Jme  8,  WW;  ISSIS,  Jvne  £6,  lOOS;  8^8^',.  Mar.  5,  1908, 

IB  10.  tirlil,  that  tho  Secretary  of  War  and  not  theSocrctaiyof  tho 
Nnvy  is  reeponsililo  for  the  construction  of  fortilicatioiis  and  Bcacuul 
defen-sw*.     (".  I2.isa,  Apr.  9.  1902. 

I  B  11.  Wiiilo  eoniity  enjoins  that  the  authorities  of  the  Unite<l 
Slates  should  in  general,  and  in  any  pmner  manner,  fHeilitHt4>  thf  legal 
operations  of  HlHtc  oilicialit,  yet  no  aurh  oUigiitiuii  ciui  lie  dwrnod  to 
exist  where  the  rondeiing  of  tJie  desired  facdilies  would  matorially 
iiiterfero  with,  or  embarrass,  tho  duo  proHocution  of  a  puMic  function 
imdcr  on  act  of  Congroes.  Hdd,  thcreforo,  that  the  Siicret  ar>'  of  War 
may  decline  to  order  a  commanding  ofhcer  to  furni.'ih  a  list  of  names 
of  employeos  under  his  chargu  (o  n  civil  ofliuial  for  tax  oolh>ction 
p«r|)03ea.     C.  tSOO,  Ayr.  27,  ISOS. 

I  C  1.  On  the  question  of  whether  a  soldier  on  furlough  might  be 
employed  ii^t  a  sorvunt  by  an  ollicer,  hM,  that  under  tlui  wording  of 
section  1232,  R.  S.,  "no  officer  shall  us*>  an  enhated  man  as  &  sfr\-ant 
in  any  ease  whatever,"  there  wnuld  be  nti  authority  in  law  for  except- 
ing fiirloughod  soldiere  from  the  operation  of  the  statute.  O.  Im7, 
Xov.  Sa,  1895. 

I C  2.  An  officor  or  soldier  can  not  ho  deprived  of  his  jiay  by  means 
of  any  civil  proeoss  of  attachment  or  le\'y  on  execution.  So  wliorc  a 
wife,  in  an  action  of  divoreo  against  Iter  husband,  a  captain  in  the 
United  Slates  service,  obtained  lui  iut^erloeutory  judgment  for  aii 
allowance  ptmiente  lUt,  itdd,  that  there  was  no  precedent  or  legaJ 
ground  for  rouuiring  him  Ui  satiufv  tho  amount  of  such  judgment  out 
of  his  pay.  11.  8,  433,  May,  IS64;  C.  1.3097,  Am.  8,  1908;  13439, 
Oct.  14, 1902. 

I  SooCSrcnliu i,  A.  n.O,.180€,AUlliariBuiginK'li  ixaice  tobamailcwhonin  thojuilg- 
Dwiit  <■(  Uw  d^Mrtm^nt  cooiimuider  necemry  to  prevent  miCtoring. 
■8MIMC.  2«,  uclu(Juiiu26,  1900(31  Stat.  321). 


« 
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reffifs.  Thus  held,  tlial  a  clian^  of  residence  bv  a  fathn*  would  Qut  I 
KfTr«b  the  RpnointtnenL  of  liu  miniir  ann,  legalfv  made  prior  to  thafl 
chmigu  »if  resuicucc'     P.  4S,  SSS  and  SOS,  t'eb..  'lS91.  ■ 

ID  1  a  (2)  (0)  (1].  Assuming  thnt  an  enmnoipnted  minor  is  bo  farH 
sai  juris  tlint  ho  cnn  ncquice  and  change  domicif  like  a  person  of  fuUH 
age,  the  same  rule  of  intention  appliw  to  determine  tho  question  o£H 
diimici]    ill   hi»  raaa  an   in   any  other— there  mu»t    be  an  a»tmti«fl 
manendi.    So  w)i<-ru  an  nIh'mMl  cmitneipalcd  minor  took  up  a  80*c«lledH 
residence  in  a  congi-essional  district  otlier  than  that  of  liis  father's  B 
habitation,  wliich  rcsidonco  wiw  intended  to  be  merely  temporai-y  fl 
and  was  resorted  to  for  the  solo  purpoeo  of  securing  an  appotntmont 
as  cadet  from  that  district,  hfld,  that  such  aupjx'sed  emancipation 
and  pretended  cliang©  of  domicil  could  Iiavo  no  Iceal  effect  in  quali- 
fyinfi;  tbn  party  for  auch  an  appointmont  under  section  I31A,  R.  S.  ^ 

R.  m.  473,  Ajtg.,  1888.  m 

I  D  1  a  (2)  (a)  [2]  [a\.  Au  unemancipatcd  minor  can  acquire  no^ 
Ktddence  distinct  from  that  of  hisfalherornarent;'  olherwiae  in  the 
case  of  un  cmanciuatod  minor.  C  66I0,  Juru,  1899.  So  held 
that  unemancipatea  minors  whose  fathers  resided  in  certain  Statw 
and  coit^m^ional  di^ttrlcls  could  not.  by  removing  to  an<i  abiding  in 
other  States  or  districts,  acquire  sucti  an  "actual  rc^iilouco"  thvrMn 
aa  to  ren<ler  tiiem  eligible  for  appointment  as  cadeta  tmder  section 
1315,  H,  S.,'  K.  S9.  SS,  Jutij,  1869;  SO,  o^.  July  S3,  1870;  SI,  SIS,  _ 
Apr^  1871.  M 

1 D  1  ft  (2)  (a)  [2]  [a]  (A].  BeUthtt  the  more  fact  that  an  ofHow  of" 
the  Ainiy  was  ou  duty  imdor  niilitar)'  orders  in  a  certain  Terrilory 
(lid  not  make  hi»  minor  son  elinble  for  a[)pointment  as  a  cadet  from 
such  Territory,  the  fact  of  the  lather's  bein(i  thus*  on  duty  not  being 
sulTiciont  evidence  of  his  betni;  a  Icpd  rct^tiont  therein.  It.  30,  6t8, 
•lull/,  1^70.  So  where  an  Army  ofhcer  was  temporarily  on  duty  aa 
mititsi'y  instructor  At  a  coIIe;;c  m  a  congressioiiai  district  which  was 
not  his  actual  residence,  held  that  his  unemanoijiated  minor  son  com- 
morant  there  was  not  clit^iblo  for  appointment  as  a  cadet  from  suchi 
district.     C.  IZSiO,  Apr..  iS95. 

I  D  I  a  (2)  {a)  [2J  [a]  [B].  Hfld  that  a  minor  whose  father  was  a  J 
foreigner  domiciled  in  Cuba,  and  who  vas  himself  commorant  in  thsi 
United  States  only  for  the  purpose  of  being  educated,  was  not  elipbla  1 
for  appointment  as  a  cadet  from  a  oongres-sional  district.  H.  SS^i 
440,  Jum.  1874. 

I  D  1  a  (2)  (i)  [I],     A  parly  was  dulv  nominated  and  appointed' 
as  a  cadet  for  a  certain  conjjrcssionul  ilwtrict  one  year  in  advance  I 
agreeably  to  wclions  1^15  and  1317,  li.  S.     Later  another  party  was] 
hy  the  same  Member  of  fVingress  nominated  for  a  provi^tionm  ajtpoint.- 
iiienl— i.  0.,  an  appotulment  in  the  event  of  tfio  n^^^ar  nominee 
hein^  found  disqualified  or  failing  to  pass  the  exaniination — and  waa 
appointed  accordingly.    Subsequently,  the  i-cgular  nominee  havingfl 
resigned  lus  appointment,  a  third  person  wa«  nominated  in  his  stt'ail  ^ 
hy  the  some  Member  and  (under  sec.  1317,  R.  S.)  appointed  to  fill 
the  vacanc}'.    Hfld,  that  this  a|)|>ointmentwa8  a  valid  one,  and  thai  h 

'  800  13  Op.  Atlv  Gen,,  130.  H 

»8oeCi»wford  r.  Wileon.  4  Barb.  EOS;  Bruwn  v.  Lynch,  2  Brodf .  2H:  ttlieeler  v.,  M 

BuiT«v,l8Iud..l1;  nioetoDtlv.  KuiiH,8ntiick(.,31.'i;  AUonv  Thnmasrn,  llUiimpb.,  H 

KSO^ordy  v.  Do  Leon,  5T»bb,  211;  J^tc-ry,  Oinflitt  o[  Iawh.  hl-i-.  46.  ■ 

*Thtaopiaioii  wucoDCunedinliy  thcAttunieyUeuonl,  inl^Op.,  130.  H 
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X  D  2  R.  A  rntlvt  found  <Ipfiri«nt  nnd  rf>romnic>n(lr(l  for  discimrgo  H 
was  pmnt*"*!  ii  f\ir!oiif;ii  willioul  jmy  by  tin*  Si-rrolnrj'  o(  War;  hk  im  H 
service  wiH  rcndoriHl  by  lUo  cadot  tluriiij^  tiir  iicriud  i<f  Iuk  furiuui^li,  H 
h*id  to  bo  n  It^ttiRiHtv  exorcLse  uf  BuUiority  by  the  Spcretiuy  of  ^^  ar.  H 
C.  lS70f>,  Jan.  16.  im4.  ■ 

I  D  2  b.  U(M  by  the  Swretnry  of  War  in  July,  1SS4,  in  view  of  the 

nuircmonts  of  MitctioD  1325,  ll.  S.,  tlmt  a  <.'mi1i>1  wIio  is  re|»ort4>id  as 
cient  in  (iitbei-  conduct  or  studies  and  rocouuiiondod  to  1»«  di»- 
clmr^'od  from  the  aciidt^my  ."hull  li»t.  unlets  upon  t'Ocomniendation  of 
tho  academic  board,  Ims  reiippoiiitt'cl  to  tbo  acatl(*iiiy,  olc,  and  thai 
the  duty  of  thfl  S^cretan'  of  War  in  sxerutinn  the  finding  and  ivcom- 
niun<tatiou  of  tho  bounf  was  miiiisLcriul  in  cJiuiactci".     C,  3796,  July 

S3,  issi.  m 

IDS  A.  Cadnt-s  are  amenable  to  trial  by  court-martial  for  violations  H 
of  tlie  rcinihitions  of  tho  llctld(^nIy,  as  "'conduct  to  tho  ]ir(>judic«  of  H 

food  oi-der  and  military  diBcipUno."  '    R.  86,  tg.%  Dec.,  IS7%:  01,  I*.  ■ 
70,  Sept.,  1893.    Tho  records  of  trials  of  cadets  by  general  rourta- 
inartial  appointed  by  tlie  8Ui>orintondcnt  pajss  directly  to  the  Sccre-  m 
tary  of    War   for    review  and   not    to    the    commanding    gonoral,  H 
D^>urtnn*iit  uf  Die-  East.     C.  15SSI,  Jan.  SO,  lOfli.  . 

I  IJ  .{  b  (1 ).  Tho  sunerintendent  of  tli©  Military'  Academy  can  have 
no  power,  by  virtue  of  a  rcgiiJiition  of  the  acudeniy,  to  Iry  and  iiunish  ^ 
a  cadet  for  a  niilitnrv  olTetL'io  for  which,  under  tlie  Articles  of  War,  ho  H 
in  amenable  to  trinn)y  conrt-nmrtial.     A  regulation  asttumiiu;  to  con-  H 
fer  upon  him  such  power  would  be  in  eoiitruveiition  of  law  and  ino]>-  V 
orative.     OtJierwise  of  a  regulation  which  merely  authorized  a  measure 
of  school  discipline.     So,  where  a  cadet,  on  arraignment  for  a  military 
oiTeiise,  pleaded  in  bar  tliat  he  had  already,  for  llie  same  ofleiiso,  been 
pimi^heti  by  reduction  fmni  cadet  officer  to  cadet  ]irivate,  under  par.    h 
107,  Academy  Kejrulations,  held  that,  regarding  such  reduction  ns  a  H 
form  of  8cbo()i  diiiipUiio  onlv,  the  plea  was  projieriy  overruled  by  the 
court.     P.  61,37^,  Srpt.  1393;  €.9704,  Jan.  H,  JOIO;  I933l>,  Mar. 
10,  1906.     It  is  witliiu  tlie  authority  of  the  President  to  suspend  a 
cadet  witliout  pay  in  tho  operation  of  the  Militai^'  Academy  Kegu- 
lations.     C.  wilS,  May2t},  1901;  16709,  Jan.  16,  I9U4. 

I  D  3  b  (2)  (a).  The  word  "summarily,"  in  its  ordinarj-  sonse, 
Hlrongly  implies  that  tlie  establi-shed  coune  of  U/jal  procedure,  namely, 
trial  by  court-martial,  is  to  ho  disregarded,  llaving  rpfpird  to  Uus 
fact)  to  tlie  absence  of  statutory  prttvision  expree>.'<ly  requiring  rntort 
to  courts-mnrtia)  as  in  ca.se  of  liaval  cadets,  to  the  existence  of  regu- 
lations at  the  time  of  UiO  enactment  authorizing  investigation  by 
boards  of  ofUcers,  and  coni^iilering  also  the  opinions  e.\pre?.<spd  in  tho 
debate,  I  amof  tho  opinion  that  the  act  of  March  2, 1001  (;!1  Stat.  'M 1 ), 
is  pr..i)erly  c-mstruod  as  cstuhlLUung  tho  polity  uf  admini.'vtrntive 
di»mis.sal  by  tlio  Secretary  of  War  fur  the  olTense  uf  liazing  ujion  tho 
ascerljiinmetit  of  guilt  by  investigation  of  the  su]ierintoni1en(  of  the 
Military'  Academy^  aj^aistcd  by  boards  of  ufiicors  or  sucii  other  agoucioB 
lui  may  bo  authunzed  by  regulation.  { 

■  InUiiHroiiiiodioninaybttnotjetl  the  opjaion  o(  the  Solicitor  0«ai)nl<  15  Op.  Atty. 
Gob,  <i34)  iliAl.  <'\iuiii  (or  lh«4>{[eiueoniAxiri^.  sTiodDlly  inwlu  ptinjiduiblo  by  the  act 
(^  Jiinc23.  llii'l  )l!<.S[ul  3031,  rtulvUi aithn -Wnriit  .\rn<lcm>' nrd  tiol  tiihJrfX  to  ttial  bf 
nitirt<inarfKi/.  Tlmt  cndeto  of  tlw  UtLiluy  Acad«iuy  aro  a  part  of  tlie  Annv,  aee  aoc. 
10M,R.8. 
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mm)  company  auArtrrmnstcr  and  slnUo  sct^nnla  in  lliu  compnny 
comnmaili^r ;  hfU,  that  llieao  m;ul&liiiiiH  sliuutd  be  nmi  toRnhcr:  as 
tlto  i^oi'^oitnts  Inst  nftm<><]  urn  aetail/d  by  ibe  company  conimnixlor, 
thi-y  muy  b<>  rpUov(.'<|  byothcrsoi'^iinl;!  with  the  sumo  uulhority;  sttch 
rclifl/  from  detail  not  const  it  iitinp:  "  reilurtion  "  nithin  the  nipaninp  of 
par.  271  (276  of  UMU);  ii  j>roce--w  whirh  involves  ib'ijrwlfttioii  in  mnk, 
which  is  not  tho  t-nso  wiiora  nonoommissionoci  oliiccrH  am  i-pUpvbij 
fi-om  duty  a-s  lii-^t  sor^pants,  company  qimrtprmasloi-,  an'l  .itnhle  scr- 
({iiants  bv  otbor  noncomraiwuonoil  olliooi's  of  the  snmv  {frii'lt'.  but  con- 
tinue to  liolil  thn  rank  of  sergeant  equally  after  as  before  their  relief. 
C.  SS7eO,  Oct.  4.  i-^to. 

Heldg  that  where  iho  reduction  of  a  noocomnussionod  oflicer  wm 
primonly  bajwd  upon  his  inelliciency  in,  or  inrnpAcity  for,  performing 
the  duties  of  liin  ofhce,  )ii»  reduction  to  the  rank?*,  tliou^i  aecum- 
plished  while  he  was  absent  <lue  In  sickness,  was  not  withm  the  pro- 
hibition o(  the  pnrafjrapb.     C.  26760,  Jan.  !S0,  l$II. 

Held,  ubu.  that  the  detail  of  a  sergeant  as  firiit  sergeant  of  his  com- . 
paiiy,  by  the  company  comnian<|pr,  the  first  sei^eant  beinj:  absent 
sick  due  to  causiM  ariHin';  in  line  of  duty.  <liil  not  fall  within  the  pr»- 
hibition  of  the  pnraKrap"-     f-  36760,  Oct.  4.  /■''/«- 

I  K  2  a.  Section  1112,  K.  S.,  ftutlinrized  the  apnointment  of  com- 
iniiwary  )icr{;eunt»  from  "  s«-i^-ants  of  the  hue  of  t lie  Army  who  shall 
have  faithfully  served  therem  five  years,  thi-ee  yeai-s  of  which  in  the 
gi'ade  of  nonuommi-wioned  oliieere."  Where  an  anjilicant  for  «ii[)oii)t- 
meiit  bn^l  son'ed  live  yeaii),  about  two  and  n  hiuf  yeara  of  wiiich  lu; 
n oncom mission o< I  olficer,  and  six  months  a-*  commi*iionpd  ollicer  of 
L'nil^'d  Slates  Volunteers,  it  wius  iield,  independently  of  the  (pie>ti<in 
whether  the  sen'ico  in  tlie  volunteei-a  could  be  counlcil  In  any  event, 
that  Herx-iee  as  a  eommissioned  ollicer  coubl  not  be  i-oni|in1e<l  as  senice 
in  the  paile  of  rioiRommissioncd  ollicer  expressly  rcc|uire<l  by  the 
Bitttute.     C.  67!l-i.  Au^..  lSf>9. 

I  K  2  b.  The  a.t  of  July  5.  1884  (23  Sttil.  lO'J).  in  authoriwnf?:  the 
Secretary  of  War  to  appoint  jwet  t^uartermasler  serKcaiits,  provides 
that  they  shall  be  selected  by  examniation  from  the  most  compel  ent 
enlisted  men  in  the  Army  who  have  served  at  least  four  ye«i-»  and 
whose  charaeter  and  education  sliall  fit  them  to  take  eharpe  of  piibUc 
property  and  to  act  as  clerks  and  assist nnls  to  post  ami  other  ijuarter- 
master^.  Held,  that  the  Secretary  of  War  may  under  this  statute 
appoint  as  nost  ((uartcrinastpr  sergeant  any  enlistc<i  man  of  the  Ariiiy 
who  may  be  found  to  possess  tiio  qualifications  s|»ecified.  /*.  ^f, 
169,  M'ly,  IH9I. 

I  E  2  0.  'riie  requirpment  of  Array  Regulation!*  that  enhsteii  men 
of  the  several  stall  departments,  etc..  sliidl  not  be  placed  on  extra 
duty  without  authority  of  tlie  War  Department  contemplates  that 
stien  authority  siiall  be  oblaineil  )u-ior  to  [>lncing  the  soldier  on  (luly; 
litis  to  eive  (he  Secretary  of  War  an  oj^iiwrlunity  to  pass  on  the  case 
before  the  detail  U  made  and  to  make  it  unnecessary  for  him  to  take 
ntine  pro  tune  action  tiiereiii,  with  a  view  to  avoid  imposing  hardsliip 
ujHtn  tiie  soldier,  where  he  is  not  satisfied  that  the  pubUc  interest 
refiuires  such  <letail  to  be  made.     ('.  1717.%  .\ov.  17,  lOO^. 

I  E  3  a  (1 ).  On  question  as  to  whether  an  enlisleil  man  could  Her>'u 
as  a  postmaster,  held,  that  the  law  does  not  forbid  it  since  section 
1222,  It.  S.,  doeit  not  in  terms  apply  to  enlisted  meu.  0, 16B97,  A'ov. 
e7,1909. 
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continue  in  existence  iadefinitely  and  without  reRard  to  whether 
tin-  country  is  ftt  [H*ftco  or  wt  war;  and  tliis  Army  is  made  up  of  |k'i^ 
sons  who  cit^^A^  voluntaritv  tnd  directly  with  the  United  btutes  to 
serve.     C.  }SOi,  Mar.,  ISOli;  SI40G.  Apr.  19.  1907. 

10  2  •  (1).  The  act  of  May  27.  lUOS  (SSStftt.  392),  provides  "That 
on  and  after  the  thirtieth  day  of  June,  nineteen  hundred  and  eight, 
the  Porto  Kioo  Provisional  liepnient  of  Infantry  shall  bi<  di-sif^uat^H] 
the  Porto  Rico  Re^inpnt  of  Infantry  of  the  United  States  Army." 
HtM,  that  although  this  n-giiiiciit  cm).si»ta  of  two  battalions,  its  Ivgai 
status  is  that  of  a  rtiKiiufnt  of  Infautrj'  in  thn  line  of  thfl  Anuy,'  and, 
as  such,  it  would  sccni  to  bw  «^nlitled  to  the  staff  ofliocrs  ^tcrlaining 
to  rfpiiients  in  th(>  lufantry  arm.  It  is  lriif>  that  r<>;?menld  o7 
Cavalry'  and  Infantry  liaY>>  three  squadroii.4  or  battalions,  but  in  the 
ccu»-  of  u  regiment  of  Field  Artillery,  as  in  timl  of  the  Forto  Rieu 
KeKimont  of  Infantry,  the  regimentad  oi^anixatian  conKLita  of  but 
two  battalions,  and  it  is  to  the  organization  which  is  diriciully  dcsig- 
liati-d  bv  C'onfiress  as  a  rveiment  that  regimental  sljiff  oflicers  author- 
ized bylaw  may  be  appointed.     C\  S.%68,  Fth.  8,  1909. 

IU2a(l)(o).  Si;ctiou  4,  act  of  May  a7. 1908  {35 Stat. 302),  which 
regulates  thp  appointments  to  the  prade  of  stMy)nd  Iieut4'nant  in 
the  Porto  Rico  Reginu'nt  of  Infantry,  and  whii-h  reads  in  pan  as 
follows:  "Vaciuiciea  ii)  the  urade  of  second  lieutenant  may  be  filled 
by  the  Prcaidinl  in  his  di.-<crelion  by  the  appointment  of  cilizoua  of 
Porto  Kico  wlios»  qualitlcalions  for  commissions  shall  l>e  established 
by  examination,"  held,  not  to  rtMrict  such  aj>poinlment8  to  citizens 
ol  l^ortu  Rico  but  to  be  rcgardi-d  as  a  lej^lative  suggestion  to  the 
President  in  exercising  the  appointing  power  in  the  Porto  Rico 
Rc^nicnl  of  Infantry  to  givu  eitpcciid  recognition  to  the  citi/xtns  of 
Porto  Rieo  whether  tliry  be  civilians  or  enlisted  men  of  the  Porto 
Rico  K.gimenl.     V.  S.HmS,  Apr.  2.9,  1909. 

IG2a(l)  (fr).  IlehLuho,  that  the  Purto  Rico  Kegimenl  of  Infantry 
in  entitled  to  a  ehajitain.  and  Ihnt  itA  citi;tcn.ihip  in  the  United  States 
isn'it  requind  by  statute  iis  ii  condition  pivcedent  lo  the  appointment 
of  a  regimental  chaplain,  a  "citizen  of  Porto  Rico"  can  lawfully  be 
Rpnointi'd  chnplain  of  the  Porto  Rico  Regiment  of  Infantry.  O. 
sms,  />«■.  »S.  tOOS. 

I  Q  2  a  (2)  (a).  IltU,  that  the  Philippine  Scouts  are  u  part  of  the 
Regular  Army  of  the  United  Stales.     C.  10272,  Mar.  14,  imfi. 

f  O  2  b  (1).  On  the  question  of  wJielher,  in  view  of  »ectiou  4,  act 
of  August  fi,  ISS2  (22  Stat.,  2.'>A),  a  master  gunner  couhl  be  detailed 
for  duty  in  the  olhce  of  the  Chief  of  Artilleiv,  fifhi,  that  that  oflice 
wa.s  not  a  bun^nu  uf  the  War  DcpartmeiU  amf  lUd  not  therefore  come 
within  the  inliibition  of  the  statute.     0.  221S3,  Stpt.  24,  Umi. 

10  2  b  (2).  Sections  of  lliMi.ti.fKilnuar>- 2,  lyui  (31  St*t.,  741), 
contains  the  requii'cmeul  that:  "The  captains  and  lieutenants  pro- 
V)de<l  for  in  this  section  not  required  for  dtit>'  with  hatterie-s  or  com- 

|>anies  shall  l>o  available  for  duty  as  HtiifT  ollicera  of  the  various  Artil* 
er)'  earrisuns  and  such  other  iletails  as  may  he  authorised  by  law  and 
regulations."  Uthl,  that  tlie  clause  of  legi^utimi  above  cited  refers 
not  tn  ca|ituius  and  UeiUenants  in  cicf»s  of  the  complements  author- 
iKCfl  fur  companies  and  batteries  of  Coast  and  Field  Artillejy,  but  to 

■  Thii  ;i  hatlnlioiui  unil  bikud  of  iha  I'l^rtw  ii(  IviiguiQcn  miuiituio  »  port  at  tliv  liuc  of 
(bo  Army.    Sev  m^.  'ii  ol  tlio  m-t  cl  l-'«b.  2,  1901  (31  Slal.,  TM). 
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his  office  the  recortl  of  Uie  action  of  lh»  Secretaiy  thorcon  iv  tnacif!  a 
malter  of  pcrmdiiont  i-ct-ortl. 

Tlie  necessitv  of  sueh  a  central  agency  aa  thai  abovo  tleeoribecl  U 
anpnrent  when  tlio  cnom)oii»  volume  of  adiiiinistrativc  work  with 
wliiiji  tJie  War  Hepartmont  ia  chareecl  Li  cotiRiilpred.  As  a  result  of 
such  an  ordorlv  dittposilinn  of  tho  bu.'^iticvat  of  ih©  d«i>nrlmenl ,  as  is 
vonti'iii^^ilaled  in  tho  Gonvrti)  Unf^Intutns  of  the  Aniiy,  it  is  pos)^ihlu 
for  the  Spcrotan.'  of  War  to  know  at  till  limtut  iho  pxnrt  stations  of  all 
oflici'i-s  of  the  Arinv  and  tho  iiaturo  of  the  duty  upon  wliioh  \hvy  sfo 
wnpioyod.  Up  is  also  ahln  to  call  for  the  entire  record  of  a  particular 
officer  from  tho  date  of  his  ori^itiid  iifipointinont  to  tho  Army,  and  in 
tlic  operation  of  tho  exisiini"  sy.-item  of  eli'icieney  reports,  whieh  arc 
matters  of  recoixl  in  The  Ailjutunt  (Jcuernl'!t  Office,  no  is  onablod  to 
call  for  tiio  rcconl  Bhowiiiji  not  only  tho  nature  of  tlio  dul  v  with  wliicdi 
a  particular  officer  is  chfti^»»d,  but  tho  manner  in  which  tliai  duty  has 
licen  performed,  together  with  an  authoritative  estimate  of  the  capac- 
ity an<)  adaptability  of  tlio  ofticcr  along  several  tines  of  profflasional 
jK'tivity. 

It  fihouUl  also  be  borne  in  mind  that  several  important  onactjuotttfi 
of  Conpi'eN-s  retpiiro  that  the  melliuds  of  ndmini^itratiiin  above  indi- 
cated sliould  be  adhered  to  and  that  a  central  bureau  of  rwoord  in 
reaped  to  the  wtutioiis,  duties,  and  movements  of  oummissioned  olU- 
cere  of  the  Armv  should  bo  constantly  maintained.  Such  ait«  tho  ucl« 
of  .July  23,  IS76  (19  Stat.  102),  and  March  2,  1001  (31  Stat.  902),  iw- 
ulatii^  the  pay  status  of  oflicei's  on  cumulative  leave;  tho  act  of  Maniu 
2,  IDOI  (31  i^tat.  903),  allouiliig  additional  pay  for  foreign  service; 
sections  1243  and  1244,  B.  S,,  ami  the  acts  of  Juno  30,  1882  (22  St4it. 
117),  March  3.  I8S3  (22  Stat.  457),  Kebmari'  Ifi,  I89I  (20  Stat.  703), 
die,  govrniing  compulsorj'  retirement,  rotinomcnt  for  age,  and  tlie 
rctireinent  of  ofiiciers  at  fi.xed  ages  or  after  specific  periods  of  service. 

r.  i57so,  Oct.  30.  smo. 

I  G  3  a  (3).  tleld  that  tlio  reports  of  special  inspeciions  bv  tho 
Insppotor  Oenoral's  Department  are  confidential  documents  and  that 
tliB  lestimony  taken  is  taken  ns  a  part  and  parcel  of  such  reports. 
There  is  no  law  or  reffidation  which  retniiref*  ponies  of  the  oWdenco 
contained  in  thrae  coimilenliol  rc[>ort.s  to  ha  ftimislied  to  ofiicers  who»a 
oomluct  has  been  under  investigation.     €.  SSUlG.  Apr.  Si,  1908, 

I  (J  3  a  (4)  (a)  (1].  Tho  work  <hme  in  the  office  of  tho  Judjie 
Advocate  G«ieral>  and  for  wliich  the  Judge  Advocate  tJenernl 
ia  rcBpousiblc  coasists  mainly  of  tin-  following  particulars:  Review- 

*  Tfa«  Jndgv  AdvDOto  Geaeiara  DeparUnent  now  mnaisU  at  Ui«  Jiidgit  Ad^'u-aic 
floDcnl  uui  11  Ju<l|[e  advocvtee  (2  of  ine  ruiik  of  colonel,  3  of  the  rank  of  lictitvniuit 
colonel,  and  6  of  ibo  ruib  of  pujor),  aud  of  aa  roAay  arling  judge  advDcat(«  (tcmpo- 
nriiy  acUtitod  with  tho  ntnk  of  cAptoin)  nn  may  bo  Doc«iMry  to  xup^cinail  th«  ng- 
ular  oflir(>Ti  m  that  "each  Rreoimphica)  ileportmenl  or  tactical  iii\*i*ioB  of  tronjw^ 
luay  U'  HiiupUed  with  a  judsi'  tulvoeate.  8««  we.  IS  of  the  act  "  Ui  intreaae  the  olB- 
rioiic)'  of  uii)  pOTmnncnl  mililsry  oatablulun»iit,"  approved  Fob.  2,  IHU,  publialMxl 
inO.  O.  9.  A.G.  O.,  IIKII. 

The  Seereliir)-  of  Wiu  (i^tantaa),  under  dau^  of  Nov.  13, 1802  defined  th«  duties  of 
sJuili[aiKlv»nBt«i>f  Ibocorpaol  jiidK<^  lulvcicut^v  appHiuM  una«r  M.-ctJoo  S  of  tho  art 
oTJulv  17.  )SU3  (13  mata.  m).  >e  foltnwH: 

■'Viiirdulioawtllhp— 

"1.  ThoM  iKctnintiiK  to  Hin  oQico  of  jixlgc  uctvocuto  under  Ihn  gwiconl  iiiititary 
bwiMd^ftiten  in  l1i^Mnnd»nl  work«of  TiiilitAry  }urur|)riidence. 

"2.  To  uilviKi^  niirl  'lirvt'l  all  ptuvubI  luurHlialii  <ir  ullivr  miiiitiU-rinl  (>fn<'er>'.  •ivll  or 
luiUury,  in  Uu;  police  or  oUior  uutig*  thai  may  b«  dirai-lDd  by  tlin  cadcr»  ul  Out  War 
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I G  3  a  (4)  (a)  [4].  It  i»  contru-y  to  the  [tmctico  of  thp  Jtid^  Ailvo* 
catt'  GcJiiMuJs  OOtce  to  pivo,  ujioii  ruqucst  of  the  militurj*  oflir^rs  or 
llie  ofliciaLs  of  a  State,  opinions  on  qucstioiis  urbinj;  in  the  miitt-an' 
iHlniiiiistnition  of  lli©  State.  C.  686,  Nov.,  1894;  ISS7.  Apr.,  1895. 
Similarly  lield  with  reepoct  to  requests  made  directly  to  uie  Jud^ 
AdvocdlD  Gonei'al  for  0|>inio»a  upon  quoBtiuDS  relutirif;  l«  iinv  other 
iiitamal  tifFuirs  of  a  Stnte.     C.  678,  Oci.,  1894.     i^lm  tee  maJifia.) 

I  G  :i  b  (1).  A  lijie  officer  serving  i»y  detail  under  the  net  of  Feb* 
runry  2,  1001,  in  u  siipj)]y  dcpiirtntent,  the  oUicors  of  which  lire 
rcquiivd  lo  l>e  Imnded,  w  not  exrnipt  from  a  bond  simplv  becau-te 
Ills  ollieo  in  siicli  dejtartmcnk  vi^lcd  iu  tlte  oprrtitiim  of  »  detail. 
v.  22202,  Oct.  30,  iOU7;  IO.i.'S,  Apr.  3,  19U1;  10479,  May  16, 1901, 
and  Od.  SO,  1907;  ISSIH,  Afar.  27.  190B. 

I  G  3  b  (2)  (a)  |1].  The  cost  of  stn't-t-car  tickets  necessaty  in  the 
delivery  of  rommnrciaJ  me.ssaj^ea  from  Alaska  telegraph  and  cable 
lines  BhoulJ  be  piud,  in  the  ciise  of  commercial  mnwHces^  out  of  the 
appropriation  for  the  operation  of  lines;  if  for  piirrJy  nulitarv  m«i- 
saeet),  tickets  should  be  furnished  by  the  Quartermaster's  I^parl- 
ment.     C.  17047,  Od.  S2,  1904. 

1  G  3  b  (2}  (a)  [2|  [a].  \\Tier«  a  contract  was  made  for  the  trans- 
portation in  time  of  peace  of  troopi;  uiid  Kiipphcs  over  a  route,  a  part 
of  wbirh  was  in  foreign  territory  held,  that  the  contractor  should 
obtain  wntt*n  consent  of  the  fon-ij^ii  governnu-nt  to  the  pii>»Age  of 
troops,  and  in  the  event  of  its  beiim  impossible  to  obtain  such  consent 
sugi^ted  that  a  sli|>ulation  be  inserted  requiring  the  coniraetor  in 
such  a  case  to  earry  the  troops  by  another  routo  without  tttlditionnl 
cost  lo  the  United  States.     (?.  Ijoo;*,  Dec.  IS,  190S. 

A  similar  8ti|>ulat)on  should  be  inserted  protecting  the  Uniteil 
States  oguiist  custctnia  chare^es  on  );oods  »«>  transported  through 
foreign  territory.     C.  I4a52,  Dtc.  IS,  I90S,  and  Jan.  IS,  1906. 

I  G  3  b  (2)  (ft)  [2]  lb].  The  rule  of  inteniulionul  law  applicable  to 
tmoj>^,  that  a  Stale  must  obttiin  ex]>ress  iieinussiion  before  its  troojie 
i'an  pass  tliTough  (he  tcn-ilory  of  another-  Stule,  dues  not  apply  in 
time  of  peace  to  the  transportation  of  Government  supplies  tluvugh 
foreign  toixitory  in  the  ordiiuiri'  counw  of  foreign  cimimerce,  aiid 
duties  are  not,  as  u  rule,  leviod  on  sucli  Koods  while  in  course  of 
tnins|>ortation.  0.  14552,  Dtc.  1908,  and  Jan..  1906.  AVhere  it  was 
propoeeil  to  stiip  the  guns  and  doi^<8  of  a  battery'  of  Fiehl  Arlillori' 
Uirough  Canadian  territory,  (he  ginia  and  horses  being  in  charge  of 
the  ni-ces&ar^'  number  of  soldiers  m  uniform,  but  otherwise  unarmed, 
hflJ,  that  wliile  such  a.  sliipmcnt  does  nut  involve  the  passage  of  a 
fully  e^tiip|>ed  IxmIv  of  tro<ips  through  (ho  territoiy  of  another 
nation,  it  sulPicientty  approuehcs  it  to  render  it  of  doubtful  pro|>riety 
to  attempt  such  sliipment  in  adviuice  of  obtiiining  tlie  consent  of  tlio 
foreign  nation  through  the  territory'  of  whieh  the  sliipmcnt  is  to  ho 
made.     V.  19990,  Jvtv,  1908. 

I G  3  b  (2)  (n)  [3]  {a\.  Where  a  soldier  is  diseiiarged  without  honor 
in  Alaska,  or  other  territoriiJ  possession  of  the  United  States,  and  in 
not  entitled  to  travel  allowances,  hfM,  that  ho  is  not  entitled  to  trans- 
portation in  kind  at  the  cost  of  tJio  United  Slules,  but  may  bo  con- 
ve\'ed  to  the  United  States  ou  a  Government  or  cUaTturod  transport. 
0.'l49:r7.  Jvbj  15,  l!)ik$. 

I  G  3  b  (2)  ^'t^  \:\]  [/.].  Ihid.  thiit  under  the  act  of  May  28,  1896 
(29  Stal.  189),  masten^,  mates,  pUots,  and  engineers  on  veesets  tha( 
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Uic  »aim>  is  uutliorizcd  by  Inw,  hits  nn  ftpplicAtion  to  aii  iiicrcAsc  in 
tiie  inonpy  allowaiKw  on  a  transport  dup  to  the  excessive  cost  of  beef 
in  Alftskii.  niii)  doo^  nnt  ivmiiit^  tlx^  cost  of  sultsi.tti'ncit  of  [>a!V«i>ngor8 
on  a  trniuport  to  bi^  ruii%-d,  uui'  to  tUv  hlj^li  cost  of  yunplicK  in  tVlaska. 
C.  17860,  Apr.  19,  1905. 

I  O  a  h  (2)  (fl)  [3]  [i],  T\\c  net  of  Ai)ril  28,  1904.  provides  thi«t 
"Vessols  of  the  ignited  States,  or  bddnjnnfj  to  the  Unite<l  Stales,  and 
no  olJicrs,  shrJI  bi>  employed  in  tho  triinspoiinlinn  by  »en  of  <-onl, 
proviidons,  fuddor,  or  supplier  of  iiiiy  des<Tiplion.  jnirrha^cd  pureuunC 
to  Jaw,  for  the  iiso  of  the  Army  or  Navy  unless  the  Prraideiit  hhall  find 
that  tho  raU's  of  froij'ht  (liar[;e!i  by  dftid  vwtscls  art'  ex<'cS!yvo  and 
unreasonable,  in  w)uru  rase  eontrarts  shall  be  made  midor  the  law 
as  it  now  exists;  Providfd,  That  no  {^alcr  charpes  be  made  by  siu-h 
veHsols  for  traiispoiintion  of  artielt's  for  I  lie  use  of  the  x>ud  Amiy  and 
Navy  tJinn  am  made  by  such  Tessels  for  transport al inn  of  like  poods 
for  privtito  pjirtios  or  compnnicM,"  (33  Stat,  61S.)  Ildd  (hat  this 
enactment  n[>;ities  to  a  case  where  there  are  ships  of  Amerii-iui  rej^isU-r 
which  ftrn  imwiigoil  in  oarrvintl  trade.  If  ibero  are  none,  then*  isi 
notliin^tu  wbicli  the  provisions  of  the slatule  can  apply,  and  tho  traiin-j 
jiorlathm  services  wmild  tiien  be  ]>rncurivl  in  the  iin'ihod  presiribodl 
Jgy  existing  law.  llrid  further  thiit  the  saiiio  <-«.so  wouiti  exixt  itt  %\ 
Wprt  where  there  are  vessols  of  American  register,  but  their  owiierai 
^clino  to  allow  them  to  enj^ayo  in  llio  carryiiig  trade.  Where  there 
are  vc«seU  of  Araeriran  register,  therefore,  it  would  seem  to  be  nocos-] 
sary,  in  order  to  give  onoralJnn  In  the  stiLtnt'*,  to  give  them  an  oppor- 
tunity to  eiiffaf^  in  tfie  ctirryiriij  trade  by  advertisement  for  bids. 
If  bids  are  received,  it  can  easily  be  ascertained  whether  they  are 
"©xceaKJve  nnri  unreasonable  or  not,"  and  their  charactflr  in  that 
roeard  tili'iuld  be  reported  to  the  department,  with  a.  view  to  the  sub- 
uiifHinn  of  the  cuse  to  tho  President  for  an  exercise  of  the  discrolion 
vesU-d  in  bim  by  the  uct  of  Aprd  '^S,  !0H4.  C.  t09tS,  Jan.  15,  1907. 
Held  furlher  that  if  no  bids  were  received  from  owners  of  American 
xhips,  recDurst*  could  bo  had  to  forei^i  »hips.  In  the  same  way  if  a 
sliip  ha^'ing  ati  American  refrister  bids  for  one  trip  in  six  monlLs.  and 
the  Ciovennnent  is  obhged  to  ship  montldy,  or  more  frec|uoTilly,  then 
the  American  bid,  if  roa»oiiublt',  would  bo  accepted  a^  to  the  one  trip, 
and  foreign  bids  woiihi  bo  received  as  to  tho  other  sliipmenis,  a»  the 
bid  fur  one  trii>  anumnls,  in  fact,  to  notice  tJial  no  vessela  of  American 
rejtLster  are  oliorcd  for  the  balance  of  llie  service.  C.  XOff&S,  Jan.  19, 
1907,  Aug.  G,  1907. 

I  O  3  b  (2)  (a)  [4].  HfM  tliat  when  uii  oUiccr  in  th«  Philippuie 
Lilands  is  orderp<i  to  travel  in  the  military  service,  and  the  only  trans- 
portation along  a  portion  of  the  journey  is  by  automobile,  a  trans- 
portation rcqui-xt  may  be  fumishctl  by  the  Quurtcrmiistj-r's  Depart- 
ment, pood  on  tho  automobile  line.'  O.  S5747,  Mar.  16.  19U.  h 
I  G  3  b  (2)  {h).  On  a  qi:<'stion  as  to  whether  a  rpinrtennaitter  ■ 
roulil  buy  a  horse  for  the  Goveniment  from  an  olBcei'  of  the  Anny, 
hflil  that  unless  8«ch  pureha-se  reeeiveii  the  approval  of  the  See.ivtarv 
of  War  it  would  not  be  vaUd.'     C.  15996.  Mar.  7,  1904. 

'  Siw  Mnu.  Deo.  uf  ctie  nnmptriUer  of  the  Trvatiiiry,  ilal«d  Apr.  13, 1911,  apptnWng  ■ 

thivoiijuion.  H 

*8inQ.  O.  Ko.  &4,  I&IO.  War  DcpttrUnent.  ]>.  IS.  ■ 


M 


ABUV  I  (1  3  b  (4)  {(i). 


I 


madA  to  dopend  upun  iJio  rerotnmcnilation  of  a  board  of  orclnnnce  V 
ofliceni,  but  whatever  may  bo  lb«  m.-o|>o  mid  cb»r(u;t*r  of  tbtil  Aaqiiirv, 
it  is  uut  ail  ''cxamiii»tii>n"  in  tboaense  in  which  tbHt  term  ia  iii>f<l  in    — . 
the  acta  regii)atiii(;  l)io  udvuacMticrit  of  hQicvi-h  in  the  miliUii^'  csl^ib-  H 
l^bniont.     Hriit,   tbal   tJie  operation   of  Generid  Orrler  220,    War 
D<-pai-tm(.>nl,  VM7,  U  not  sitcb  »s  to  (ixoinpl  an  orilnan<!«  oiilcoi-  fmin 
tho  oporntion  of  eximliiig  onlora  re^iilntinji;  the  cxarninittion  for  pro- 
motion of  otiiccrj  ill  hi.-«  brandi  of  the  line  of  tho  Ariiiy.     C\  StJ^St, 

Dee.  e,  um. 

I  G  3  b  (4)  (d).  fleW  that  section  1765,  R.  S.,  does  not  proliibit  tho 

Caymenl  of  compoiiT^atixii  to  an  otxlimuco  s4M-<;Ganl  for  work  as  "lime 
ocpcr"  uii<irr  the  United  States  Engineer  I>eparlment,  snch  emiiloy- 
ment  harinf;  no  afliniiy  orconnixMiun  with  tho  Hue  of  hi*  olQi-ial  duty ' 
as  ordnance  sergeant  and  not  interfoiiug  in  any  way  witli  the  same. 

c.  So7o,  stvi.,  tnm. 

I  G  3  o  (I)-  The  dutiw  of  tho  Engineer  Dopartmont  in  reroect  to 
the  (N instruction,  maintenance,  and  operation  of  canals  and  works 
of  river  and  hiirlKir  impnivcment,  loguther  with  iJioir  work  in  con- 
nection  with   foritlicalioiiB  and  seaeoafit   defenses,   are  carried  on 
under  the  diiodtun  of  the  Socretair  of  War  mul  the  t'liief  of  Engi- 
neers, whi>3o  antlioritv  iJi  iBspcct  thereto  is  uieaaiired  by  the  enact- 
ments of  t'oni;i-e.-.jt  wfiiih  prescribe  their  ditlios  and  reKitonKibilHifs 
in  that  regard.     It  is  only  when  tho  station  of  an  ofTicor  is  changcxi,  ^ 
or  a  leave  of  absence  granted,  or  a  question  of  i-etirentont  is  pro-  fl 
sent«<l,  that  The  Adjutant  General  becomes  charged  with  the  per-  ^ 
formanr^  of  certain  unties  respecting  tho  record  sides  of  the  several 
iicis  noteil.*     C.  S573fi,  OH.  SO,  I0fl9. 

I  G  3  d  (1).  Mcdiiral  prat-lico  by  ofOoers  of  tlie  Medical  ('orps 
of  tlto  Army,  outtdde  of  military  posts,  sbouli)  conform  to  the  laws  of 
the  State,  nut  this  is  »ubjccl  to  the  aualilicHtion  that  medical  treat- 
ment of  memtwra  of  the  Army  on  tne  active  list,  being  an  instni- 
mcntaUty  of  the  United  States  Goveninieut,  can  not  be  controlled  by 
State  legislation,  and  may  be  funiislicd  wherever  the  soldier  may 
be  stationed.  F^nlistoil  men  on  the  n^lired  list  ore  allowed  medictu 
attendance  at  the  statiomi  of  medical  vlitcora  only.  MeiUcaJ  odiceni 
on  <luty  are  required  to  attend  otfHrers  and  entiste<l  men  and  when 
jmutitahte  Ibcir  funiilics.  Medical  ofbccra  in  tlieii'  attendoiico  upon 
the  famiUes  of  oQicera  and  ejilisU?<l  men,  outside  of  nulitaiy  posts, 
would  have  to  comply  nilh  the  State  law«;  otlierwi.*o  such  atlcml- 
ance  would  m>t  be  practicable."  So  in  the  trcutnient  of  civilians 
not  living  on  miUtary  reservations,  the  laws  of  the  Stale  would  have 
to  be  complied  wi)b.     C.  3S70,  Junt,  1899;  »'tS9S,  Srpt.  IS,  1906. 

I  G  3  d  (2)  {a).  Held,  in  respect  to  the  jurisdiction  vesteil  in  tJio 
boanl  of  review  bv  the  M-t  of  April  23,  1908  (35  Stat.  66).  tbat 
iw  the  law  expressly  providcvi  that  "a  second  examination  shall  not 
be  allowed,"  it  wo'uld  seem  tliiit  tliis  language  woulii  negative  tho 
idea  that  a  board  of  review  could  conduct  an  independent  inquiry 
into  any  views  or  aspecte  of  tho  fittie«s  of  the  otiicer  for  advanoiv 
inent.  Its  juriwiiclion  would  seem  to  be  reNtricted  by  tbo  statute 
to  tbo  record   of  the  original  examining  board,  Including  all   the 

•  See  Convene  r.  C.  8.,  SI  auwanl.  443;  U.  8.  v.  Btinillo,  110  U.  S.,  CSS:  Mvis*  v         i 
D.  8„  U  Ol.  CV.  407.  ^ 

*  Un<l«r  tbo  act  «t  Fnh.  S,  IDOl  (31  Stat.  7M),  tlie  enlist«d  func  u(  tbu  Corjw  of  W 
Bngiaeers.aod  the  Engineer  oflleerBvndulywllliuioiabulongtwUielinoettlivAnny.  ^| 
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I  O  3  d  (3)  (b).  Field,  m  tlin  op(!rKUon  of  »<>clion  7  of  tlio  not  of 
April  'i'-i,  l'M)H  l'.i5  Stilt'.,  Cd),  lliut  com  mission!!  shoiiUl  issue  to 
appointees  in  tliw  Modicft!  Rftserve  Corps,  tlioy  beinn  so  drawn  »a 
to  <>vi(li>iice  un  exerriiii*  of  (iic  appoinlinf^  power  uu<l,  as  the  ^fcdic-n) 
R««er\'e  Corps  is  a  part  of  tlio  nuhtarj-  pstaolishment,  tlio  romnussion 
sliottid,  US  fur  ii«  possible,  bo  siiiiilnr  iii  form  to  tlia^'  isnurd  to  ulTitrers 
of  llie  Mwlical  ('orps,  Biibjcrl,  of  doiirsp,  to  such  cbaDf;ra  aa  are 
r('<niiiv<i  to  0VC  effoot  to  ttiat  cbiusc  of  tho  slatiito  which  n'stricts 
tlio  opcmtion  of  thv  cuiiiiiiiissioii  to  the  period  diiriii);  whicli  tho 
ofTirei'  may  be  employed  iji  the  active  service  of  the  United  States, 
At  III!  other  times  theiio  commis.sioiLS  arc  dormant  and  vest  no 
atithoritr  in  and  impose  uo  duties  upon  the  pcisoiis  who  hold  them.  ^ 
a  SSISr,,  May  8,  tm.  ■ 

IG3d  (3)  (c)  [1].  The  object  of  the  creation  or  the  Medical  Reserve  ^ 
Cori)S  is  stated  to  be  "  for  the  purpose  of  securin); a  reserve  corps  of  med- 
ical odiccrrt  avnilublo  for  milttHry  service."  iTnder  tlii-s  rtUU^ment  of 
the  intent  of  tho  law  it  would  seem  clear  that  the  idea  is  to  secure  the 
fooperation  and  ceneral  assiatance.  moral  if  not  actUHJ.  of  proper 
grotluiitt'S  in  medicine.  It  would  seem  pixtper,  therefuri'.  to  t-ako 
the  view  that  all  privileges,  not  involving  what  I  mav  call  ofhcial  fl 
rights,  should  be  exlL-ndcd  to  olhcers  of  the  Medical  lieseiTe  Corps  fl 
if  the  Government  is  to  be  consiatont  in  the  matter,  rei^rdless  of 
whether  they  arc  actually  in  active  service  or  not.  C.  SSISS, 
Aug.  1, 1908.  As  n  matter  of  law,  clearly  only  those  in  active  service 
are  entitled  to  the  privilege  of  offiwrs  of  the  Army,  but  underthe 
general  principle  involved,  the  cnliiv  Medical  Kescive  Corps  sliould 
receive  all  consideration  and  privilopes  which  their  mterest  in  the 
service  wiirranU*,  so  long  lus  those  pnvileges  are  not  in  conflict  witli 
osistitiK  !iiw.     C.  2S135.  Awj.  1,  1W8. 

I  0  ."i  d  (.3)  (c)  [2],  The  mere  acceptance  of  office  in  the  Medical 
Rt'wervi'  Corps,  not  coupled  with  an  assignment  to  duty,  creat<*«  no 
liifhts  in  respect  to  pay  or  alluwanc^e^  or  tho  indulj^nce  of  leave  of 
absence.  Should  an  officer  be  assigned  to  ihity  under  his  apnoinl- 
ment,  he  would  be  placed  in  the  Hamc  position  in  respect  to  leaves 
of  absence  fl3  other  commissioned  officers  of  tlio  Armv.  and  tlio 
statutes  n'gulating  tho  pay  status  of  officers  on  cumufative  leave 
woulil  apply  to  lujn  m  tfie  same  way  tliat  tlioy  apptv  to  other  com- 
miwione«l  officers  of  the  Army.     0.  SSISS,  June  SO,  iOlJU. 

I  G  3  d  (3)  (e)  f3].  fltlft  that  the  President  can  relieve  an  oilicer  of 
tlie  Medical  Ileaerve  Corps  from  duty  imdex  an  assignment  when  his 
serviccst  are  no  longer  necessary,  mid  thus  render  his  appouitmenl 
dormant.  lie  miiy  also  honorably  dJscburi^u  an  ofTicer  of  the  MeiliciJ 
Unserve  Corjis  when  his  services  are  no  longer  needed.  Officers  of 
tliis  cor|>8  are  subjoot  to  the  Articles  of  War  and  the  laws,  regulations. 
lUid  ordej^  for  the  goveniment  of  the  Itegular  Army  <iuring  the  period 
of  their  service;  and  when  an  oflirer  of  tho  Medicid  Reserve  C*»r|a 
commits  u  crimimd  offense  ho  is  subji^ct  to  the  snnio  disciplinaiy  con- 
trol that  is  apidied  to  other  oflicera  of  the  Armv.  C.  83IS6,  Dte. 
19,  lOOS. 

I  (}  3  d  (.3)  Cc)  [4].  Section  7  of  th«  act  of  AprU  ^3,  l»08  (35  Slat. 
68),  j)n»vidi^  for  (he  Hecuring  of  a  reserve  corjis  of  metlicaJ  oificers  to 
bo  known  as  the  Mi'dicid  Hescrve  Corps,  tho  membci'S  of  which  jthiJl 
bo  commissiojied,  and  wlien  called  into  active  duty,  shall  havu  dl 
the  authority,  rights,  and  privileges  of  conmuasiouea  oUioers  of  like 
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be  compoUed  to  ri<:nittui  in  tho  wrvicci  immst  his  consent  tiStrr  tlu> 
exptmtinn  of  the  term  of  his  contract,     v.  8618,  J»tty.  1900.  jfl 

I  G  3  d  (4)  (d).  Section  18  of  tho  ^neral  rcorganizntion  net  of" 
Fehniarj'  2.  1901  (31  Stat.  763),  aiithunKCs  iho  cmploymwit  of  coji- 
tTuct  dcnlAl  surgeon!).  Hfid  (hat  they  are  not  commissionod  ofTici-ra 
and  arc  not  a  part  of  iho  Army.  Thoy  arc  civiltuMi  aii<!  llieir  serviofl* 
are  obtained  in  the  operation  of  contracts  of  emplovmcut.  C.  10S6S, 
Nov.  5,  1909. 

I  G  3  d  (5)  (a).  Thtf  strrnglh  of  the  Hospital  Corps  was  not 
increased  in  the  operation  iif  the  act  of  May  II,  19()S  CIS  Stat.  HI), 
and  its  BtrcJigtIi  can  only  he  increased  hy  nn  act  of  aflirmBlive  dis- 
cretion on  the  part  of  the  Secretary  of  War  under  the  aiithiirit\'  to 
that  cud  whieh  is  vettted  in  him  bv  the  act  of  March  1 ,  1SS7  (2-1  Stat. 
435).     a  Z32SS,  Apr.  15.  1909. 

I G  3  d  (A)  (b).  Sergeants  of  tbo  first  ctass  of  the  Hospital  Corps  can 
only  be  dctailetl  us  iiio^  sergeants  under  the  special  autliority  of  the 
Suiveon  Gem-ral.     C.  ^^695,  Oct.  12,  1909. 

I0  3d(6)  (a)[l].  Ildd.  that  the  NiirecCoqjs  (foraiUe)  is  an  inteRral 
part  of  the  I'nitod  States  Anny.  notwithstantliug  ilie  fact  thai  the 
members  lher<>of  are  neither  commissioned  as  offieci's  nor  cnlislcd  fwr 
a  term  of  yeais.  ffrUl,  therefore,  f()r  the  purposes  of  civU-fiemce 
administration  that  the  Army  Nurse  Corps  is  in  the  miUlaiy  ser\'iee, 
OS  distincuiahed  from  the  executive  civil  service,  and  coiiscqucnUy 
is  not  suliject  to  the  civil-service  acts  and  rules  or  required  to  be  clasai-a 
fied  thereunder.     C.  10566.  Oct.  IS.  1909.  * 

I  G  3  d  ((})  (a)  [2].  The  30  days'  leave  of  absence  to  female  nurses, 
provided  for  in  set-tiou  19,  act  of  February  2,  I!)01  (31  Stat.  7S1), 
heM,  to  be  not  cumulative.     C.  10160,  Ma>j  SO.  190e. 

I  G    3  d  (7)  (a)  (Ij.  Under  the  present  repulatioiis  for  the  govern- 
ment of  the  Army  and  Navy  General  Hospital  at  Hot  Springs,  Ark., 
civil  emplovees  af  the  Government  are  not  eligible  to  adniissioiL.S 
P.58,m.'Mar..  189S.  ■ 

I  G  3  d  (7)  («)  [*I.  lUVl.  that  under  the  regulations  for  the  govern- 
ment of  the  General  Hospital  at  Hot  Springs,  Ark.,  (G,  O.  00,  A.  G.  O., 
1892,  as  amended  by  G.  O.  40,  A.  O.  O..  1893).  dischiu-gcd  enlisted 
men  of  the  Navy  are  not  entitled  during  the  three  months  within 
which  thev  may  reenllst  umler  the  act  of  Februarv  8.  1889  (25  Stat. 
667).  to  a'dmission  to  the  hospital.     C.  £069.  Fth'.,  1896. 

I  G  3  d  (8)  {a),  llfld  that  ntiicers'  servants,  being  a  part  of  the  offi- 
cer's household,  wore  entitled  equitably  (o  admission  to  post  hospitals, 
and  should  not  be  regarded  as  a  rlass  subject  to  par.  1630.\rmy  Repi- 
lationsof  1880,  relating  to  tlioadmis.4ion  to  such  tiospiints  of  "civilians 
not  in  public  service.  They  should  bo  treated  with  the  same  liber- 
ality in  this  respect  aa  ia  shown  In  the  furnishing  of  auhsislenre  sui>- 
eUee,  which  an  officer  is  entitled  to  purchase  not  only  for  hia  own  u»o 
ut  for  that  of  Ids  houaohold.'    P.  37,  460,  Jan.,  1890. 

I G  3  d  (8)  (fr).  In  the  case  of  the  death  of  a  soldier  at.  a  post  hospital 
who  leaves  an  estat«  without  heira  and  makes  no  disposition  of  the 
OBtate  by  will,  hdd  that  the  estate  esrheata  to  the  United  States, 
Tlfld  further  that  the  post  sui^^Hin  should  proceed  a»  indicated  in  the 
Army  Kc^lalions  and  deposit  the  money  (as  that  was  the  estate  in 
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port  of  ojvil  ordiM*,  u  tbo  Territory  w  «xnrcmly  oxomptcd  from  tlio 
operation  of  the  act  of  June  18, 1878  (20  Stat.  15'2),  by  n  nxgiiueoicnt 
o\  the  act  of  Maivh  3.  1809  (30  Stnt.  1324).  C.  S.%<i.%  July  m,  JS97; 
3119,  Apr.  21,  May  IS.  10il9,  Aug.  19  and  Sept.  10. 1910. 

n  C.  Thnre  is  nnt  in  the  treaties  with  tJio  IntUans  of  tlio  Indian 
Tcrritorv,  or  sections  2117,  2150,  2152,  R.  8.,  ai»v  express  atithorily 
veatod  in  the  President  to  iise  (iit>  Army  in  siioli  Torril<iry  for  tho 
tipprelionsion  of  local  robijeiw  or  tliifrves,  etc.,  or  for  the  pmtertion  of 
CMrjHinitiona  or  ludividuuiit  from  sueli  rubbrrs  or  other  oiithius,  except 
in  so  far  as  sueli  offendera  mav  be  persnus  who  are  in,  or  arc  at  templing 
to  enter  the  Indian  country  '''contrarj-  to  Uw,"  or  are  IndiaiiH  clinrgod 
with  crime.  (See.  2152,  u.  S.)  In  these  cjc^cti  thev  could  be  appre- 
hended by  the  militai^'  forces,  but  only  by  virtue  of  and  roiifomiably 
tu  the  statutes  eited,  and  not  (uuless  tliey  bo  Indians)  b4-cau.-«o  they 
are  train  robbere  or  other  offenders  ngsinst  tho  local  peace  or  laws, 
C.  5*2.  Oct.,  1894:  r,.iS4,  Xov..  I89B. 

Held,  that  in  the  execution  of  process  of  arri>tt  under  tho  act  of 
March  3,  1SS5  (23  Stat.  .162),  (rendering  Indiana  amenable  U*  the 
criminal  laws  of  the  Territories),  the  rnihtnry  mav,  bv  diri'ction  of  tho 
Presidenl.  lejfjilly  ho  employed  to  aid  the  civil  officials  ui  such  urrosts, 
such  emiiloyment  being  expressly  autlioriKed  by  section  21.W,  K.  S. 
R.  53.  273,  Apr.,  tSS7. 

Notwithstanding  the  le^latum  of  .fune  18,  I87S  (20  Stat.  I.'>2),  the 
Preitident  was  aulhori/.e<d  to  employ  the  military  to  arrest  and  prevent 
persons  cngnRin^  in  introducing  hquor  into  tlic  Indian  rountrv  con- 
trary to  law,  as  ah*u  to  arrest  peraons  being  otherwise  in  the  Indian 
country  in  violnlion  of  law,'  or  to  make  tlie  an-est  therein  of  Indians 
charged  with  the  commission  of  crime;  such  employment  being  cj- 
vre*»h  aut/iorize^  by  sections  2150  and  2152,  K.  S.  'H.  o3,  IIS,  Vee.,.- 
1879. 

That  the  President  was  authorised  by  section  2150,  R.S.,  to  remove 
by  military  force,  «fl*r  «  reasonable  notice  to  quit,  certain  ]ien«(ms 
commoran't  upon  an  Indian  i-eseiTation contrary  to  thotermsofa  treaty 
between  the  United  Stales  and  the  tribe  occupying  tho  roser^-ation, 
and  who  therefore  were  there  "in  violation  of  law  "in  the  scnau  of  that 
aection.'    R.  37,  St'G,  Jan.,  1S76. 

II  C  1.  Held  to  bo  at  least  doubtful  whether  tho  authoritv  of  the 
Presi<ient  as  Onuuaoder  in  Oiief  could  h;gally  be  e-\tend<>(i  to  the 
ordering  of  an  officer  of  the  Army  upon  the  purely  civil  duty  of 
iiislru('lin|;  Indian  youth,  uidt.'tw  indeed  such  hwfruction  wtis  to  bo 
given  by  him  as  a  professor  of  a  college.  &c.,  under  section  1225,  R 
N.  SpiH-itd  duties  of  aji  exchwively  civil  charncter,  where  intended 
to  bo  anytliing  more  thaji  merely  temporary,  have  ui  general  been 
devolved  upon  military'  officers  only  by  the  authority  of  exj)ress  legis- 
Jnlion — as,  for  example,  in  the  cases  provided  (or  l)y  sections  1225, 

'But  ti'itolhnt, in  viowof  thapn>viunnao(A0<'(iiiti2I.'>l,  R.  S., Knultk«rn[  tlio  Army 
w)io<lvt«iiif  a  p(-non armled  underi)ectiuti'ilotilunin-r  than  ti\-e  iUj-h  be(or«  "eunvvy- 
ing  hiiu  lo  ilie  civil  ftuihority."  oi  subjt-i^ts  him  wlicu  iu  urmnt  U>  unrCAsanablir  Iumi 
tnalmonl.  rnnilerii  himtwlt  kilil?  to  an  action  in  i(aniat{w  for  Inlw  iniprimnincTil.  In 
n  Carr.  3  .Sj>wy<»r.  31G;  Wa(«n<  i<.  tWipbvll,  5  i<l.,  17. 

■Sc«  It  Up.  Attv.  U«n.,  451;  20  id.,  315;  nad  Dut«  ihopraclaniNliunut  Uio  Prwideat 
publiMh«(l  in  G.  O.  16',  lleadtiuartar*  d  JUmy,  1880.  rsUtiair  la  tho  intruniun  of  un- 
»u^i9ri(«d  pewo^iM  upon  iLe  Indian  Territory"  nod  declariag  tli&c  tbe  Amy  would 
bo'jtfUpli^iMl  (ii  qSqcIiuCo  tboir  remiiv*!  if  uucuenuy. 
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shall  not  be  Uwf  ii]  to  pmplov  any  imrt  of  the  Army  of  Ow  United  State* 
iw  ft  poaee  comitatus.  or  ouivrvise,  (or  tliu  nurpOiTU  of  vxrauliiig  the 
lava,  except  in  »tii:h  cnHra  nnd  iindor  siicli  r.irctinbttani'^^  im  8url) 
Bmploymciit  of  8«iil  force  nmy  !>«  cxpn-twly  ntitluirizod  by  tlic  Consti- 
tution or  by  act  of  Cougress."  '  In  view  uf  this  Jegialation,  httd  as^ 
follows:  I 

Thnt  whojiovor  n  tnarshHl  or  dqiiiiy  innrsUul  wiis  pivvpntod  from 
making  diiw  si>rvic*>  of  iiidicitd  iinircss,  fur  ilie  arrt'st  of  |ierson»  or 
ol  licrwisf.  I>y  I  he  fnroililc  ix'^titttiJicuorojijiosilion  of  iin  iiidnwfid  coni- 
bltiation  or  osaciublagB  or  persunti,  the  PrpsidL-nt  waa  upnssly  aiithor- 
ittd  by  swtii'ii  6298,  R.  S.,'  lo  employ  anrh  pan  of  ilic  Army  as  ho 
might  docm  ni><.<<.>8surv'  to  scviirc  thu  due  si>rvicti  of  sut^h  jirocv^ti  aiid 
execute  the  laws.  li.  39,  G65,  Srpt.,  1878;  4s,  S(),  Nov.,  1879  ai  " 
SS4.  Mny.  1880. 

11  G  1  a.  The  Phitippino  Scouts  are  a  part  of  the  Miiilarv  Estal>-j 
lishment.     (Sw.  36,  act  of  Feb.  2.  1901;  31  Stat.  751.) 

Prior  to  the  lo(;ii<lation  in  aid  of  lli«  constabulary-  lan-Stthc  Phili[>> 
pine  Scouts  were  on  precisely  the  same  fooling,  in  respect  to  absli-  | 
nencc  fi-om  inti-rfeicnce  in  civil  aJTairn,  a.-t  othor  orf^anizalion.*  of  th 
Hc^ulitr  Army  wliich  were  stationed  in  the  PhUippine  Islands.  If  a 
situation  arose  indicating  a  necessity  for  the  employment  of  military 
force  in  llio  supprcf*.tion  of  di-soixler  u  request  to  that  eiui  wius  matfo 
by  tho  civil  (governor  upon  tlio  military  couiraaiider,  under  ihe  PrcsH 
dent's  instructions  to  the  Philippine  Ommi-ision  of  April  7,  1901), 
which  wi^ro  ratified  and  coiitirnicd  by  the  act  of  July  1,  ]<J02  (32 
Stat.  091),  and  the  troops  were  employed,  under  the  du^ctiou  of 
their  militaiy  .superiors,  in  the  i-estoration  of  order.  The  extent  of 
such  U!»(t  U*ing  deicniiiiied  as  a  rcsidt  of  conference  butwccii  the  chief 
civil  and  militarj'  authorities  in  the  ii^lunds.  ^ 

The  opcriition  ul  the  act  of  January  30,  19U3,  has  been  to  vest  iu  ■ 
certain  oiliccrs  of  thu  Phihppine  Constabularv'  the  same  power  of 
miUtary  command  over  companies  of  the  Philippine  Scouts,  which 


*  .^a  to  what  i>rovud<)iui  of  tho  C'Oniititutian  and  neb  eS  CoDKroM  am  oxcoptvil,  km 
parBgnpbs 486-19 1,  A,  R.  ut  1S!I&  (49:Mtig  of  1910}. 

Alt  Uaitod  Stales  iwirBliuU  ans  nol  ftprtuly  auOutriiM  by  any  art  of  Comtwb  In 
witmmon  llm  mililnrv  tv  kt^'ouq  a  oonf  comilalm  (tliin  lioingaiiUioTiud  niily  ioilirM'tly 
andimplioU.v)>)' tii«pravinanof  tlieurtof  8ept.  24,  JTfli,  incorparateii  i  n  wc.  7N7  »( 
t^  l{«viM.xl  SLiliiUs.  U  Op.  Alty.  <.:i.'ii..  44ii.  471;  lutlcr  ul  .Mty.  Ocu.  Ei-attv  tuUH 
U.  8.  taanhal  (i>r  ilm  imrlJinm  disiricl  .•(  FloriJu,  AUv.  <ii'u.ii  ollicv,  Auk.  20,  1868; 
BMunJ  iiwtnirUonM  to  1.:.  S.  numlmlK  [n>m  .\Uy.  (Sen  Toft,  publinlipil  in  Q.  O. 
W,  H«tdqiiarU<r8  of  Army,  1676),  the  .^nuy  can  uot.  under  tUt»  exletiiig  law,  l«sally 
acton  Ih«  poH(  niniilaliw  ol  a  nundial  or  deputy  inanilial  nt  tlic  UiiiuM  Slatua.  Sm 
16  Op.  AUy.  Gpii..  162  (Oct.  10,  18W1;  17  id..  242.  333;  19  iil.,  293:  21  id,.  73. 

While  tliflobjoct  <)1  UieAvn'ing  ut  Uotted  StaUta  ODOpooii  the  fiotae  uf  a  L'nllM]  iSiaUa 
■aarsbal  (whure  legally  nutlioriMd  wo  to  htvo)  i»  mmply  to  nnatl  and  (XNipoiate  witk' 
bim  in  iha  «nfominoRt  of  the  prDC««  CMomilted  to  lum  for  exenutioa,  and  lli«  oom 
raand«rof  UwdetacbniMitistoconflideThlnisdlasacthigluaubardiniiuoii  tolli^dvl! 
officer hee  AUy.  Oca.  Bvarta'vlctUirulimilructionfldtoif.fupra),  the  troi>parm|il'>ynl 
ara  to  t>«  raguded  m  under  the  coinmnni)  u(  their  milila^  Biipenoni.  and  •lireclly 
reepoonble  to  the  latter  as  on  other  uccaiumis  of  tbepcrformaDccuf  ruitiiary  duty  uui 
•ervioe.    See  Q.  O.  96,  A.  0.  O..  lgT«i  obo  pat.  ^90,  A.  It.  of  1895  (497  of  1910). 

*  See  eec.  £300,  R.  S.,  m  to  proclaautiorw  hy  ihe  Prendent  wbeoever  in  hi*  judic- 
m«ntit  becomes  necenary  b>  uw  the  military  furc-oa  under  aeca.  5297,  G2»S,  and  62X 
OTOtJier  eectlena  of  Title  LXIX,  R.  B.  Aainiituiic>caoJ  michpiuclBinaliuniiMieproda' 
matioB  of  Oct.  7,  1879.  20  Rtat..  80«;  do,  of  July  8  and  9.  1^94.  28  Stat,  1349.  1200. 
See  also  the  Preadent  s  (Cleveland)  reply  U>  Gov.  AlUtvld,  July  6.  lf*M — puliliabed 
In  "Tbe  Uie  uf  the  Amiy  in  Aid  of  tlio  Civil  Powcs"  (Lioberj,  Vtia  Dvpl.  Doc.  No.  03. 
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(hfi  Philippine  Scouts  couUi  not  ileal  with  il,  a  case  would  «risf  forV 
thti  f;ciii>i'iu  employ  incut  oF  milititiy  force,  uiul  the  operations  woulc] 
be  conducted  hy  the  prn|ter  mililary  commander  under  the  general 
direction  of  the>residont.     U.  !7503,  t\i>.  IS,  1906.  fl 

II  II.  Tho  Chief  ForcsltT  of  the  United  States  requeeted  that" 
Federal  troops  be  placed  on  duty  within  certain  forettt  reserves  of  tlie 
United  Slal'Ut,  with  iustruvliuns  to  kill  wUd  horses  or  other  noxious  h 
uiimabi  on  such  reservea.     Iltld,  That  even  though  everyone  in  thoB 
neifjlibnihood  of  the  wild-horse  range  ap[>eared  tw  be  williu!;  to  lake 
the  risk  of  damage  to  private  pru|Mrrty,  troops  should  nut  uo  pUeod 
upon  that  duty,  and  that  if  so  plaeed  it  wovild  entail  en<)less  com|di- 
CAtious  ou  llie  puil  of  stockinon,  whu  might  alle^^e  that  their  stuck 
were  daniflced.      C.  S3S46,  Sejit.  16,  lOOS. 

II  I  I .  In  a  State  of  the  Union  the  coniDion  law,  or  the  law  of  tliA 
State,  ri^uirM  tho  principal  neaco  officer,  the  sheriff  in  the  county, 
before  using  bis  poaae  to  read  the  liot  act.  In  analoey  to  this  pro- 
cedure, K^ctioii  5Ji00.  K.  S.,  charges  the  President  witii  the  perform- 
ance of  a  corresponcling  duty  by  the  issue  of  a  proclamation.  Until 
such  proclamation  in  i.s»ued  troops  of  the  Unit*d  Stalft*  will  not  bo 
used  with  a  view  to  preserve  order  lu  any  one  of  the  Slates  of  ths 
Union.     C  g^^,  Dec.  10,  1!)07. 

II  I  2.  When  a  State  ha*  exhausted  her  own  coercive  resources  to 
maintain  order  within  her  borders  and  has  requested  the  Federal 
Govommenl,  under  con.iiitutional  nuthority,  to  proiwt  her  from  the 
violence  of  her  own  members,  litUi,  that  the  Federal  Ouvcrument 
ntttst  direct  its  on-n  foi'ces,  as  it  can  not  transfer  its  own  functions 
to  a  Slate.  Thi.4  i»  true  whether  the  President  comuiaiuU  the  ttxtops 
in  person,  as  did  President  Washington  during  the  Penns^'lvanu 
KeEellion  of  1794,  or  devolves  this  duty  on  a  subordinate.  The 
FiHleral  authorities  will  direct  the  operations.     C.  S3SS,  May  S6, 1900. 

II I  .t  a.  When  the  Pn-.^idrnt  is  required,  in  the  execution  of  bin 
duty,  to  send  troops  within  one  of  llie  States  of  the  Union  to  protect 
it  from  the  violence  of  its  own  members,  or  t«  jniarsntee  the  execution 
of  Federfllsliilules,  he  will  be  the  judge  of  the  siw  of  the  foi'ce  (osend, 
which  may  be  jjossibly  a  few  hundreu  men  or  many  thousand  troops, 
0.  8S83.  Mail  SO,  1000. 

II  1  3  b.  When  Federal  troops  are  required  witliin  the  limits  of  on« 
of  the  States  of  the  Union,  to  protect  it  from  tlie  violence  of  its  own 
members,  or  to  guarantee  tlie  execution  of  Federal  statutes,  hfld  that 
the  district  occupied  uiay  vary  from  one  or  two  points  to  extensive 
portioai  of  the  State's  territory.  The  measui-e.'*  of  adniinlit  rat  ion 
and  control  m-cessarj*  to  adopt  in  eveiy  instance  will  depend  uixm  its 
own  circunistanoes.  Tho  Preirident  or  officer  to  whom  he  confides 
the  direction  of  affairs  will  decide  upon  this,  and  if  nmrtiid  law  be  a 
nece»sar>'  and  proper  measure  be  will  institute  it,  as  both  the  duty 
and  the  responsibility  are  his.     O.  S.ifiS,  Ma>i  26.  1.900. 

IX  I  4.  When,  iu  compliance  with  u  request  from  one  of  tho  States 
for  assistance,  or  when,  in  execution  of  his  duty  as  President  of  tho 
United  State-s,  the  Conmioiider  iu  Chief  sends  Federal  troojw  within 
a  State  to  protect  the  State  from  the  violence  of  its  own  members,  or 
to  guarantee  the  execution  of  Federal  statutes,  a  limitation  i.s  placed 
ll]K>n  tho  o[)erntions  of  the  Federiil  troops,  namely,  that  they  imist 
do  notliing  which  will  nullify  tho  guarantee  in  the  Federal  Oonslitii- 
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n  K  1  c.  Bfld  that  when  infomiation  is  in  the  possesion  of  thp 
comninti<iiiiy;  i^oiicral  of  a  di'piu-tnicnt  wliirli  in  ailJAOt>nt  to  tho  boun- 
dary line  of  llie  Uuitocl  8tat4>s  ami  a  frii'iidly  country,  that  baniU  of 
,  arnicd  men  aiv  pluniiing  to  ci-038  ihiv  border  and  inakt-  war  upon  such 
friendly  countrj',  he  shoidd  furnish  such  information  at  onc«  to  the 
ncan<st  X'nitfd  States  marshal  or  l.'nitcd  States  atlornt-y  witli  a  view 
to  his  taking  the  proper  8tep»  to  biing  the  olTendiug  parties  to  justice.' 
C.  221SS,  .Sept.  2G,  1907. 

II  K  1  d.  WUi-n  thi>  armed  forces  of  the  tlnited  States  arc  used  to 
enforce  tlie  m-iilrahty  laws  of  the  I'liited  SUitt-ii,  lieM  that  there  is  no 
aiithohlv  forjiurhtnrees  to  cross  I  ho  boundary  lino  into  the  lerrit<iry  of 
a  friiMidly  country  even  l<i  pursue  tinned  forces  ilml  have  cmi^stHl  fmrn 
the  tmitory  of  the  United  Mates  into  such  icrritorv  or  friendiv  country 
Willi  a  view  to  makiuj;  war  on  that  friendly'  couutn".  ('.  i^l32,  July 
6,  !!Kiii. 

n  K  1  e  (1).  field  that  when  arms,  ainmunitioQ,  atumiUs,  or  other 
contraband  ore  soiiwd  by  j\jiiLTioan  troops  near  the  border  between 
thliu  UnitMl  Slates  and  a  friendly  foreipi  State  whifh  ia  bcijig  sub- 
jected to  the  oxporiciico  of  civil  war  or  in»urn<ctiou,  the  commandins 
general  of  the  American  troops  shi>uld  as  soon  as  possible  turn  such 
seized  proportv  over  to  the  Finleral  civil  nuthoritie».  C  22132,  .Vvi". 
21.  UUl. 

II  K  1  e  (2).  In  a  cose  when  a  neighboring  State  was  paHung 
through  the  esperience  of  civil  war  and  instructions  had  been  scnl 
to  thti  commanding  general  of  United  StuteM  troops  nearest  to  the 
border  line  between  the  United  States  and  the  neinlihoring  Stale 
to  proser\-e  the  noulrahty  of  the  United  Statea,  and  puntuant  to  hiii 
instructions  anna  and  nmmunilion  had  been  captures  by  Ameriraii 
troops  fmni  ti  band  which  flwl  at  the  apprciacU  of  Iho  American  troops, 
hrU  that  the  coiumanduit;  oflicer  of  Iho  troops  should  retain  capture*! 
property  in  hw  possession,  and  that  if  a  writ  of  rc]tlcvm  should  isnue 
out  of  a  Stal«  court  he  should  n-Kist  it  and  ;:ive  notice  to  iho  Stale 
court  that  the  property  was  held  hy  him  under  the  authority  of  the 
United  Slates,  at  Ihe  same  lime  advismj;  the  United  Stales  attorney 
of  his  action.  IhM  funher  that  if  a  MTit  of  replevin  should  issue  out 
of  a  Federal  court  ho  will,  imilcr  advice  of  said  atbomev,  mako  proper 
reluni   thereto.     C.821S2,  Apr.25,  tfHt. 

IX  K  1  t  (1).  Paring  the  prof^re:^  of  nu  eognxrcment  between 
opposing  forces  in  a  time  of  civil  war  in  a  neighborinj;  Slat*-,  fire  was 
directed  ncro»48  the  border  line  and  into  the  territory  of  tho  Unilwl 
SlatcM.  Held  that  the  employment  hv  Ihe  commanding  general  of 
the  American  Iroojw  in  that  vi<inity  of  a  ci\-ilian  to  carry  a  niesmige 
to  the  eonunandin'^  odicers  of  Iho  two  opposing  forces,  in  which  mns- 
aago  lie  notified  them  of  the  fad  that  shols  were  h«ng  fired  across  Ihe 
borderline  into  the  United  Stales  and  requested  them  to  desist,  was 
a  proper  action,  ami  that  such  nn^sengor  could  bo  paid  for  his  servicett 
from  tho  appropriation  "Contiugencies  of  the  Array."*  C.  22tS2,  ifay 

S.  imi. 

>  S<iu  MN^tina  5287,  R.  S.,  wliicb  nuthurizvi  tlie  PmiiliTiii,  or  mich  paaug  m  he  iIiaII 
enipinwr  '■-«  the  purponn,  to  provoni  tho  carryiiig  out  of  any  »uch  oxppdition  or  «il«r- 

1      *  tiee  XVI  Cump.  Dm.,  IS2. 
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ine  offiopT  of  the  Ammciin  forcps  dediiled  for  duly  on  Ous  line,  by 
whidi  lie  is  t'>  bo  giiidi^d  in  nrriviii^  at  u  dccisiou  as  l«  tli«  legality 
or  adviftflliilitv  of  any  mpnAUrp  ho  Jiinv  propose  to  take  in  thn  soetioit 

mitted  that  tends  to  tiitf^rfere  with  free  romuiunicntinti  ntnns  iho 
soctioi)  )i.ssig:ri<>()  lis  i»  it  violntion  of  our  tivuiy  rights  luid  should  bo 
nnrtMitcd.     C.  29383,  Jan.  16, 191S. 

ABMY   BANDS.' 

I.  COMPETITION  WITU  CIVIL  BANDS. 

A.  What  I'osunrrrTBJ. 

1.  The  fume  forni  nl  muelc  mtifil  be  tuniitilied  and 
^^  S.  Thpn.'  may  bo  cum puti lino  wliun  H\vrv  ui  bul  ool-  biuid  iii  tho  locality. 

^^H  3.  Qualily  of  Iric-Jil  inii>k  not  a  fflclor. 

^H  4.  Prico  clitti8«<<l  fur  musicul  sMvkuB  not  a  bcUr I'ag*  109 

^^U  S.  Union  Afliluitiniiii  nf  civil  miuacmii*  not  >  bctor. 

^^*^  6.  Inhibition  of  siatule  appllw  to  both  bandit  tmd  lliu  iniliridual  ibpoi- 

beni  tbermt. 

I).  Who  Suau.  Detkhmixi  n>  Compbtitioh  Exwn. 
L  1.  Piwt  Cuiuiuunder,  but 

^^L  Fust  f  (inutuuiilLT  uol  ullowod  diiicn>tion  aa  to  mrril*  of  civilian  bud, 

W^g  and  it  w 

f  Duty  of  ihoee  de^iriog  baud  to  show  lack  at  cMinpeiitlon. 

^^     C.  CauTKsmon  Dors  Ntw  Exwt. 

^^m  I.  \V1i«ru  iiiu»ic  by  uilitury  buod  ie  (unii^hed  fr<t>, 

^^B  2.  Wlitrn:  Army  bund  pluya  fur  civiliuia  undi-r  cumjiclvnt  onlei*. 

^H  3.  Vthvn  membw  of  Anny  band  Kirret  iw  iacUiictor  to  civil  bud. 

^^  4.  In  the  caao  o(  Army  buudimieii  on  the  retired  li«t. 

D.    VOLUHTKBII    DaXUM. 

^^m  1.  Public  limncy  can  iiitt  bo  umhI  Iu  buy  muaic PoftllO 

^^H  3.  ItiHtniiuc'tjL-,  Iwiw  HiMTiinHl. 

3.  ('oDpoUtiiin  with  rivil  IioikIn, 

I  A  1.  While  the  tornts  of  the  prnhibitioii  in  ri-ripccl  to  Army 
banils  fompctiji}!:  with  locul  ]iiusi<-iiiii»  arc  <iuilo  swct<piii(i,  thi-ro 
must  he  comiioiilinii  in  rcsniN^l  lo  tho  piirlit^iihtr  fonii  of  niiisiriid 
ow-vice  wliicli  is  ciilU'd  fur  \iy  the  ompliiycr.  Wlwrc,  ihcrcfun*.  ii 
brass  baud  was  dosirpd  and  thoio  wii-'!  no  rivil  brass  bund  in  tho 
iof-iilitv,  htbl,  thiit  it  would  bc>  lawful  for  nn  Arniv  bund  to  rcjidcr 
(he  ficrvict'  desired.     C.  14(i.i!i.  May  14.  J9W. 

I  A  2.  Thorp  may  be  roinpotition  in  a  Incaliiv  whpro  there  ia  a 
sin^o  oi^guiizcd  eivil  bund  wliieh  is  capable  ut  rendering;  Kcrrico 
sinular  to  thiit  fm-nished  by  an  ^Vrmy  boiiti.  The  service  so  rendered 
uwy  Iw  Ipsa  ncccptnblc  tJmn  that  which  tho  Armr  band  is  cnpablo 
of  r^nderinfj;  indeed  it  inav  bo  entirely  unuecoptable,  but  aa  long  uft 
(heiv  is  ft  xinglo  band  of  local  muMiciiuM  which  dntircs  to  compote 
Iho  jVrniv  band  is  incnpiicitnlod  mid  cnii  not  accept  a  )trofTeriMl  ongAgtv 
mont.     t:  !.',0.ii),  June  iu  and  Oct.  t/,.  I.WS. 

I  A  3.  Thooiudiiy  of  Iho  locid  mutic  in  not  n  fiictor  in  dotormining 
tho  (jucstioii  ol  rotnpetition ;  if  tUern  aru  civilitm  musicians  whu  drairo 
to  furnish  music,  the  military  band  can  nut  nnneive  rompen-iation  for 

'  pN-[Mri^  by  Li«ui.  4k>l.  John  Uiddlu  Poitur,  judgii  ndvotnle,  uamstaat  to  Jndg* 
troctio  ticncrsl. 
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petition  with  locn)  civilian  musicians,  Wrf,  therefore,  that  a  musioian 
on  thti  n>tirotl  IJ^t  i>(  tlio  Anny.  not  being  u  liond  or  a  member  therraf, 
did  not  come  within  the  inhibition.     C.  24179.  Dec.  9,  {90S. 

I  D  I .  Where  it  was  |>ropo«HMl  to  expend  jiubliu  money  in  furnishing 
music  to  bands  wliich  are  not  authorized  by  law  as  a  part  of  the  mih- 
tttiy  e6tnbliNhmi>nt,  held,  that  such  an  expenditure  would  not  be 
authorized  by  law.  as  the  Bxeciilive  is  without  authority,  unaided  by 
leei»hition,  to  estabhsh  bands  in  the  mihtat^'  service.  V.  23870,  Dee. 
if,  1908. 

I  D  2.  Volunteer  bands  at  mililaiy  post«  are  not  organizations 
establi.shcil  by  law  as  a  part  of  the  Army;  held,  therefore,  that  in  so 
fur  as  th»  piiri'hn^e  of  new  iiislruiiirnt»  and  niuteriid  nro  concerned 
the  Secretary  of  War  is  rcslricted  ill  the  procurement  of  such  articles 
to  the  n-iisonaide  need^i  of  the  bonds  which  we  aiiUiorizivl  by  exittling 
law;  where,  however,  u  slock  of  instruments  has  accumulated  in 
excess  of  the  legitimate  demand,  it  is  equally  within  the  authority  of 
the  Secretary  of  War  to  permit  their  u^e  in  a  case  where  the  welhire, 
comfort,  anil  contentmeut  of  the  enlisted  men  of  the  Army  would  be 
promoted  by  such  use.     V.  2^H70,  Sept.  21,  HKiS. 

I  D  3.  Scmhlt,  that  volunteer  bands  eouipostHl  of  enlisted  men, 
maintained  at  militaiy  posts,  are  baitils  within  the  inliibitiun  of  the 
act  of  May  1 1.  HMIH  (;*•>  Stat.  IHI),  forbidding  niililair  bands  com- 
l>ctiiig  with  civihtm  locul  musicians  for  rcmuucraliun.  0. 14639,  Ma>j 
£1,  1908;  Sept.  16,  I'JIO;  Aug.  22, 1911. 
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ArtUc. 

,  A.  Does  Not  Authobize  Twal  of  OFncBiia. 

B.  Onb  Bdndrbd  and  Thtrd  Article  op  Wab  Does  Not  Apflv. 

C.  Only  Regihbntal  CoHMANDERa  Can  Summon  Codiit. 

D.  Limitations  on  Province  op  Court. 

E.  RioHT  to  Complain Page  1-26 

A.  Means  A'bsbnce  fsok  Post. 
I).  Absence  to  Evade  Duty. 

C  Absence  that  Includes  Failuhe  "to  Repair" Page  l!7 

XXXVUi.  A.  Drunkenness  bt  Liquor  oa  Dbuo. 

B.  Officers. 

1.  Poet  commander  alwsya  on  duty. 

2.  Medieval  officer  always  on  duty. 

3.  Officer  drunk  when  reporting  for  duty. 

a.  Not  permitted  to  enter  upon  duty. 

C.  Soldiers. 

1.  Drunk  before  entrance  on  duty. 

D.  RinHT  Can  Not  be  Phejudicbd  by  Rbouutions. 

23XIX.  A.  "On  Post"  Defined Page  ItS 

XL.  A.  Unauthorized  Absence  from  Place  of  Guard. 
Xm.  A.  Misbehavior. 

B.  "On  Duty"  Dehnbd. 
XLV.  A.  "Wdosobver"  Dbmhed. 

B.  "Enemy"  Defined Page  129 

C.  Relieving  Mat  de  Done  by  Exchanoe. 

].  Exchange  of  money  for  commoditiee  distinguished  Trom  trading. 
ZIVI.  A.  Mailino  of  Letter. 

I(.  Material  Information  CoMMUNiCATEn. 
^Vm.  A.  Restokbd  to  Duty  Without  Trial — Time  to  be  Made  Goon. 

B.  United   States  May  Waive  its    Exercise  of  Soldier's    Lia- 

Bitrry Page  130 

C.  Convicted. 

1.  Sentence  does  not  include  disoharge — time  lobe  good. 

2.  Need  not  bo  mentioned  in  Hcnlcnce. 

3.  Liability  remains  afler  expiration  of  term  of  enlietmcnt. 

4.  Conviction  disapproved, 

D.  Acquitted. 

£.  TtuB  Maob  Good  Must  be  Military  Service. 

F.  Liability  Continues  After  One  Hundred  and  Third  Article 

of  War  Has  Run. 

L.  A.  Does  Not  Create  Special  Offense Page  ISi 

LI.  A,  "Advisino  "  AND  "Persuadinq"  Defined. 
Ln.  .\.  Attendance  at  Church  Not  Military  Formation. 
li.  Attendance  at  Chuuch  is  a  Duty. 


Article. 

13.  False  ccrlificatca. 

14.  False  muster. 

15.  Allowing  military  stirea  to  be  dam- 

aged. 

16.  Wasting  ammunition. 

17.  Losing  or  spoiling  horses,  accouler- 

menta,  etc. 
IS.  Commanders  not  to  be  interested  in 
sale  of  victunls,  etc. 


Article, 

19,  Disrespectful  wcinlB  against  the  Presi- 

dent, etc, 

20,  Disrespect  toward  commanding  offi- 

cer. 

21,  Striking  a  superior  officer. 

22,  Mutiny, 

23,  Failing  to  resist  mutiny. 

24,  Quarrels  and  frays. 

23.  Reproachful  or  provoking  q>eeclies. 
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ArtteW. 

III.  A.  OmtNRXfl  ar  OrnoxM. 

1.  UupllraUon  of  piy  npcounta. 

2.  Cotlupiou  with  ronlwrior, 
8.  Vnttg  Govenaofint  properly  tea  privaio  purpceea, 

a.  Ev«H  t«nii>DTvy  use  of  OuvmimeDt  horaoa. 

4.  f^ilurv  U>  tiim  over  piihtic  monry. 

5.  Inducing  civilian  to  rnaho  traudiilenl  leaae PoftlS$ 

1.  Forging  a  final  HiAlemeiil. 

2.  FulxiljiDH  vDlry  ta  clotblng  book. 

C.  "STKALixn"  DxriNKD. 

D.  MiSAiVROPiUATiON  Nbbo  Not  Bb  I''o»  pRtVATB  Phofit. 

E.  LiABlUTT  TO  TiiUL  ArtKH  Sbfauatium  ruoM  Sbuvicc. 

1.  Uunder  miliury  juridlirtirin. 

3.  Of  VoluQtMn  OT  mllidunen  in  iiervicc  of  Unlt«d  SUIm. 

3.  Provinon  not  }-M  hold  tinmnttilulions] Pagt  tiO 

4.  Doni  Dol  i>ut  man  on  pay  boMi. 

P.  ASTTCLB  Not  Affbcteu  by  Act  op  Marcb  3, 1B7&. 
UI.  A.  VdHvva  MtiaT  bb  MAViFKin-Mr  UNDKprmNo  Ornoxn  and GimiA- 

HAN. 

1.  Sufficient  iE  momlly  wrong. 

fi,    iMIITAKCItir   or   COKDUCT   UNHBCOMraa. 

1.  RiWofflci.l1  plsWment. 

3.  nvfiirriug  tal«o  acouHBlion Pa^e  i4t 

3.  Comipl.ly  infliKincing  vote  of  officer. 

4.  Appropriating  GovorameDt  property  tw  penionAl  use. 

6.  Violniion  of  pledge  by  ofDcnr. 

5.  OIBc«r  drunk  in  public. 

7.  Dbotdorly  fighliiiK  in  pnblic 

8.  Gamhlinfc  in  piibhV  with  enliiiti!x1  men  by  nfSr«r. 

9.  CODlioucd  (tiehoiiorablc  [loiipAymenI  of  dfibl. 

a.  AfiiT  osumacc  ot  payment. 

b.  Which  bringn  didCTodtt  Upon  tha  wrvice Pagt  t4t 

0.  Monoy  bomiw«c]  from  soldier. 

10.  I'heck  •BBtnst  do  fundi  in  bank. 

11.  Officer  charging  inwrost  on  loan  Co  iDldier. 
13.  Committing  biguny. 

13.  Abuangwil* , , Page  tit 

14.  Mniiulactur«  of  bil8c  lootiiuony. 

15.  DupHcntinn  of  pay  oroounls. 


An  Ink. 

40.  Quitting  guard,  otc,  witliout  leave. 
II.  FulMalamu. 

43.  Miobplinvior  bofor«  the  enemy,  cow- 
anlice,  etf. 

43.  Compolliug  a  Hurrnndw, 

44.  DUcloaiog  watchword. 

45.  R«li«rlne  >l"i«ii<!my. 

49.  Cormpooding  wiTh  the  enemy. 

47.  Dvmrtioa. 

48.  DcaorltTiihaM  H-Tvofulllma. 
40.  D«aertioa  by  realgnalion. 


Artletc 

60.  Bnlixting  in  other  tegitnttut  without 

diivliarge. 

61.  Advising  to  deoert. 

63.  MiKonduct  at  divine  aerrice. 
S3.  Pmlano  oatlw. 

64.  Officers  to  keep  good  order  In  tlwlr 

conimoodii. 

65.  Wa«lo  or  spoil  and  deatnictloo  ol 

property  without  orUcni. 

66.  Violence  to  p«M>n«  bringing  provl- 

sioiUL 
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Artlote. 
LXXII.  A.  AiTTBORiTT  TO  Ordeb  Cockt-Martiai.  18  Attribute  of  Cohiiand. 
B.  CoKVENiNQ  AuTBomry'a  DaciaioN  is  Final. 
G.  Division  Commander. 

1.  When  acting  as  department  commander. 

D.  Coal's  CouH ANDES. 

1.  When  corps  is  a  scpBiate  Army. 

E.  Staff  Officer. 

1.  Can  Dot  add  or  relievo  membera Pogc  154 

F.  Abut. 

1.  Of  Cuban  paaaification. 

G.  Officers  Not  Quaufied  to  Obdbb  Court. 

1.  Lieutenant  colonel. 

2.  Or  to  add  or  rt^lieve  members. 
H.  Troops  Teuporarily  in  Department. 

1.  Accuser. 

1.  Determined  mainly  by  "animus." 

a.  InapecbDr  reports  against  trial Page  155 

2.  When  denials  may  be  proved. 

3.  Does  not  become  accuser. 

a.  By  preparing  charges  by  order Page  156 

(I)  And  orders  department  judge  advocate  to  do  so. 
^■"'■'  A.  Separate  Briqade  Defined. 

1.  Should  be  designated. 

2.  Provost  marshal's  comotand,  Manila,  P.I Page  157 

B.  No  Authority  to  Covvbnb  Coubt. 

1.  When  separato  brigade  reduced  to  one  regiment. 

2.  Military  governor  of  a  district. 

3.  Force  on  transport  merely Page  158 

LZXV.  A.  CoNVENiNO  Authority. 

I.  Decides  on  number  of  members. 
B.  Less  than  Five. 

1.  Can  not  organize  court. 

2.  Or  proceed  if  already  organized. 

3.  Can  not  diesolve  itself. 
^EXVn.  A.  Reoulaii  Officer. 

1.  Hay  be  member  to  try  Philippine  scout. 

2.  May  be  judge  advocate  to  try  volunteers. 

3.  May  not  be  member  (o  try  volunteers. 

Lx^viu.  A.  Marine  Ofhcer  Accused,  Some  Membebs  of  Court  Should  re 
Mabines Page  159 


ArUclc 

72.  Who   may  appoint    general    courts- 

martial. 

73.  Commanders  of  divisions  and  sepa- 

rate brigades  may  appoint  in  time 
of  war. 

74.  Judge  advocate. 

75.  Members  of  general  courts-martial. 
TG.  When  requisite  numliernot ata^xist. 
77.  R^rular  officers,  on  what  courts  may 

sit. 


Article. 

"8.  Marine  and   Regular  Army  odicora 

BBsiJciatcd  on  courts. 
7!>.  Officers    triable    by    general    courta- 

marlial. 

80.  Field  officers'  courts. 

81.  Regimental  courta. 
H2.  Garrison  courts. 

83.  Jurisdiction  of  inferior  courts. 

84.  Oath  of  memliprs  of  courts-martial. 

85.  Oath  of  judge  advocate. 
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^1 

^^^^1 

^^^^H 

^^^^H         ICHL  A.  G«on  CinocMDO  tor  Continvahck. 

^^^^^^1 

^^^^H                                 1 .  to  procure  cuuuiwl . 

^^^B 

^^^^H                                    2.  Cup}-  q(  chftfKW  diKcni  matorull}-  from  orit;i&n1. 

H 

^^^^^^^  ZCVI.  A.  Sts-TBKL'K  or  Dsath  h  Sdtpoktsd  by  I^vino  on  Oxb  Citital    H 

^^^^^^B                      Chakob. 

^^^^^^^^             li.  CocaT  Cam  Not  DKHioNAri  Tuib  on  Placb. 

^^^^^f        XCVU.  A.  PnoinBrrnCnNriNEMBST  i\  Pbnitbntiaiiv  run  Uiutabv 

OrrKsaBM. 

.  P«gtl(X 

^^^^^^^H                  C.    "pKMTKNTIAnv" 

^^^^^^^^             D.  Iv  Fixiso  8bmtbncs  Coitbt  Srol'u>  Conhult  Statittk. 

^^^^^                               B.    CaHB  OrCuNVILTlUN  OrSKVKIUI.OlVENIIRII. 

^^^H|                       C.   A.    "CoWABDICB"AS-D"FBAin"DEnNBI>. 

.  FcgtlCr 

^^^^H             en.  A.  "JKoPAitnr"  Mbank  CoKvitTioN  OH  AcQinrtAL, 

^^^^^^^                       1.  Withoui  re^^BTit  tuaclioDul  ivvkviusftutliuiity. 

^^^^^^H            B.  Cassb  or  ''No  Bbconu  Thml." 

^^^^^^H            C.  OXB  Act,  but  Two  OrpB 

•IIIBIt 

.  PagtteS 

^^^^^^^H                       1.  Murder  and  a  miliUr)-  offonixi. 

.  Pagt  je9 

^^^^^H                             b.  Cue  ol 

^^^^^^^B                      2.  UaiulBughlfir  and  mutiny. 

^^^^^^^P            D.  SiMB  OmtxnK  CnARUKo  rxncR  New  Ahtici.b. 

^^^^^^^H            E.  Fraitoiiixnt  Ks'ubtuk.xt. 



^^^^^^H                      1.  Can  not  try  «oi)nra(cty  for  two  uiinreprewntatioM. 

^^^1 

.  Poff^/ToH 

^^^^^^^H            G.  TuiAi.  HI'  CovBT  or  lN()ii:Hy  kut  a  I-'orusii  Tbial. 

H 

^^^^^^H             H.  Sbhtinkl  CoMKm  IIumicids. 

H 

^^^^^^^K                      1.  On  MCBping  priituiiur. 

H 

.  PoftVl     1 

^^^^^^^             I.  Sot.DiBK  Assaults  a  Civiuan. 

^^^^H           OHL  A.  "Ouucu  ruu  Tiual"  DEriNRu. 

^1 

^^^H^K 

^^^1 

^^^^^^^H                       1.  Mem  cducuolmeul 

^^^H 

^^^^^^^H                              Allegation 

^^^B 

^^^^^^^K           C.  IjHCTsFoRTy-KioiiTn  ANoSixTtRTii  ARTtci-BBor  Wab..,. 

.  Papttri   H 

^^^^^^^1                D.   LlHITATIOK  laMATTKHur  OurE.VHH. 

.  H 

^^^^^^^H             K.  "Aiubmcb"  DBnsKn  a*  '-Flkkinu  mait  Juitncu." 

^^^B 

^^^^^^^H                           DsSBRTtOK. 

^^^1 

^^^^^^^H                      1.  UoginiitorunatRnduE tonu. 

^^^1 

.  Pagi  ns   ■ 

^^^^^^^H                             B.  Diisertiuu  in  Buxer  uprislnic  WM  In  time  of  mt. 

^^^^^^^H                     3.  Second  doNtriion  l)c[un--cxpiniii<iuo[  ivniiufcnJiNtuu^ntndd  two     | 

^^^^^^^^                               ye*r»  to  iin«<xpired  pirtion  of  tBmi. 

■ 

^H          ARKIc 

Aniolo. 

1 

^H         1012.  Nu  pereoii  tried  Iwlii?  fut  ituue  of- 

IU7.  nisniisml    liy   division  or   bri^tadfl     | 

^^V                       f<nice. 

court*. 

■ 

^H          im.  Limitation  of  time  of  prosecution. 

lOS.  Goneral  otncem,  sHileBcea  nqi«et-     | 

^H         IM,  AppruvD)  of  MMiteuce  by  oDicer  ot- 

lug. 

■ 

^H                  d«irii)g  onurl. 

109.  Cominii.1t  inn    by    offlcvr 

ordering     H 

^H        lOQ.  ConfimiBtkin  ot  doBth  Mot^nce. 

court. 

1 

^^^^  IW.  Oaa&nuBtba  ul  diBoiiKLi  in  time 

110.  ConGmmtion  of  field  offli:en'  m^  _A 

^^^^B             of  p«Bce> 

t«uce«. 

J 
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Arllclr. 
CXV.  A.  CdVKT  op  tNQt'IRT  IS  HOT  A  DXHAMDIBLB  RiaiTT. 
B.  Cntrm'  of  IvqiinT  in  a  tloAitn  a»ji>  kot  a  Cnim. 
UXU.  A.  Ofixiom  CosnKED  TO  Special  Qi'BOTiox. 

U.  UtNuiurr  Hbpubt  pKiuitTrBD Pagf  t7$ 

CXXI.  A.  PnorUKDis'i!!  Mat  nR  l.ToK»Tn  IwrKALii  WtTKM*. 
CXXIL  A.  Marink  C»!tr«  OfFicsna  HequiRE  PRKStDKiirr's  OaoKK  to  AhhuIiIX 

COUHAKI)  IK  THK  AUMir. 

n,  At  Joint  MASHrvriw  Miutia  Orrtt-KRii  cak  kot  AsainiR  Cdwiaxd 
or  Kbol~lab  Oppk'bha, 
CXZVI.  A.  ('oMi'ANr  CoKMANDxiiUATCuKVMTKmioTaorDKiiMBiiSoiEmB 

iNTa  Cass Pagi  ISO 

CXXVU.  A.  Vras  Acoountin£i  to  Kkfrbssktativb.  RBsroKsimi.iTr  Zsoa. 
U.  Lkiial  Kki-kkhkstativk  DKnMKit. 

in  A.  Held,  that  Ihn  words  "infamous  n-iminalafTense"  used  in  the 
thinl  article  of  war  niomt  nit  nITi-iitw  jiunUliablo  )>v  iiiipmoiimont  in  a 
ptMiitciitiaiv  or  by  dontli.     C.  0^90,  Dec.  9,  l&l'l. 

VIII  A.  Thbt  article  does  not  refer  to  fund*.'  R.  SO,  59S,  Aug., 
1870:  32,  575,  May,  1S72;  3S.  IS8.  July,  mS;  38,  o^(?,  Mar.,  1877. 

XVII  A.  TiiedcM-ription,  "Aw  clothing,"  refers  to  articles  thereof 
which  ui«  rcf^ulurly  i»Miicd  to  thu  soldier  for  his  um  in  the  8L>rvi4.-«  and 
with  thosafe-keopineof  whiohhebchoifced.  Hia  property  in  them  is 
qualified  l>y  the  tru»t  that  ho  can  not  dispone  of  \hfm  while  he  i»  in  the 
military  service,  and  can  only  use  them  for  mihtary  purposes.'  P. 
SO,  tOG,  Apr..  !8.'i:i;  0.  16107,  Apr.  3,  !904. 

XVII  B.  Only  three  ofTcucet!  nro  made  puni^ihablv  bj'  this  article— 
SfllUng,  ihrouph  n«^lect  losing,  anil  through  neglect  spoiling,  the 
pmpcrtv  niuuoil  therein.  Any  other  form  of  wrongful  dispositiuu 
should  bo  made  the  subject  of  a  charge  under  article  60  or  article  62. 
P.  20.  2.HS,  Aug.,  1888;  V.  J7U^,  Jan.  ^S.  lim. 

XVII  C.  Tlu?<  article  is  guitv  intlttpendoni  of  the  Army  R(>;;ula- 
tions,  relating  to  aunreya  or  property-  The  surveying  ollicer  passea 
upon  t|ueations  of  pecuniary  rt^pontibUiUi  for  the  Tos-s.  &c.,  of  Jiuhlic 
property.  The  court-martial,  under  llus  article,  simply  imposes 
pHmshmmt.'      H.  37,  S'lS,  Feb.  £8,  1876;  P.  60   196,  Apr.  28,  1893. 

XIX  A.  When  n  trial  of  an  ofhcer  or  »oldicr  niu;  been  roMortetl  to 
under  this  article,  it  ha-i  usually  been  on  account  of  the  uso  of  "cou- 


ArlM*. 

123.  Ciiinniaiid  wben  diSeranl  coriw  Imp- 

pon  to  Join, 
IS.  R«K»liiT  and   volunteer  ctlticoii  <m 
Mine  tiiotinK  A»  to  rack.  *lc. 

124.  lUtik  <iC   iiiititla  olficen  on  duly 

wiUi  oiBrflr  <i(  ragular  or  voliin- 
twrforcea- 


AiUaU. 

126.  Doc«BHid  offlcen' effecta. 
12G.  Doceued  euldien'  elTecia 

127.  Efloria  of  domund  iiffimni  Mid  kiI< 

(lieis  III  lie  ui-cvuiilod  for. 

128.  ArtioWof  War  U'  bupubliBht-d  nncn 

in  MX  Qiunthe  (o  every  rcgimeat, 
etc. 


>  8m,  m  Mutainiiig  the  texl,  G,  C.  U.  O.  13,  19.  War  DepKrtnient,  1ST2.  and  3(t,  of 
1877. 

*  Bee  TUUneolrcviowing  officer  in  (i.  O.  36,  Dnpl.  olthn  ICoal.  t869:  and  *ee  aloo  do. 
3).Dei>t.ofth<>Soiitli,  1H77;  O.  C.  M  0.  15.  Depl.  n(  Texan.  1880;  allnwtain  thetexL 
ClothloK  Inued  in  kiud  does  not  bccuue  private  pfupariy.  (8«e  Clotliing  allowance 
under  Vit.y  and  alliywimrco.) 

'  \\'hcm  a  trial  i*  had,  tho  prucoodini;*  nf  a  board  of  •UTvoy,  already  ordtired  in  tha 
nne  case,  will  nat  be  cumpC'ttiiU  eviduuee  to  pruve  ihe  fact  of  Iho  Iofh,  Ac,  chaiged. 
0. 0.  H.  0.  4S,  DepU  of  the  Misouit,  1ST7;  do.  IS,  Dept.  ol  Tuxao,  1S77. 
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ARTICLE  OF   n-AR   XXI  C  2  a. 


lib  knowledge,  WM  nol  n  viulatioii  of  the  Iweuty-first  articlo  of  war. 
'4Jub, 
XXl  C  2  ft.  Ilrlti,  timt  tbe  rcfusnl  of  a  soldier  to  comply  vilh  an 


B.  4B,  m 


IS,  IfiSS. 


I 


I 


order  to  act  aa  au  uffiixir's  Hcr\'ant  is  not  a  violation  of  t)ie  twenty- 
first  article  of  war.'     R.U,S0,Jvhj2I,l88O;  C.SS^U,  .\'ov.  2S,  1907. 

XXI  C  2  b.  Jlfld,  Miut  tlw  ix-fii^ai  of  a  soldtor  to  contract  marriaeo 
wlu^n  ordered  to  do  ao  vaa  not  a  violation  of  the  twenty-first  artide 
of  wnr.     H.  S8.  47.  Apr.  13,  iS76. 

ZZI  C  2  c.  UeU,  tliat  till'  refusal  by  a  member  of  a  post  band  to 
obey  an  ordpr  of  a  i>oflti  comniainUfr  to  play  in  a  neighboring  town  for 
the  pk'u^urc  of  thi^  uiltubitunts  wav  not  a  violation  of  the  twi-nty-firat-S 
arti<-le  of  war.     li.  27,  5gO,  Feb.  6.  1869.  ■ 

XXI  0  2  d.  A  soldier  rcfusfd  to  submit  to  the  prophylnclic  tn-at- 
m«int  Inquired  bv  War  Denartmcnt  ordera  '  as  a  prevtiitattve  a^ainab 
typhoid  fever,  (feclaring  that  ho  is  in  a  healthy  condition  phy.'tK-ally 
and  that  it  in  bin  ivligious  belief  that  the  body  under  suoh  oonditions 
should  not  be  tampered  with.  Ufid,  that  cases  of  thia  character  are 
peculiar  in  that  liiey  affect  the  person  of  the  soldier  and  are  somewhat 
out  of  the  line  of  regular  mintur\'  serv'ie^^  in  which  unqucstioiiiiif; 
obedience  ia  eii.<4eiitial,  and  the  inlhrtion  of  punli^hnient  in  surh  rn-seji 
would  be  regarded  diiTerently  thtiu  if  it  were  uitlicted  for  n  violation 
of  orders  directly  pertaJnbg  to  the  miUtary  ser^'ice.  SuggeMed  that 
the  eoldier's  request  lo  be  permitted  to  puivhase  his  dl'^charge  rather 
than  submit  to  the  prophylactic  trcntmenk  bi-  approved.  C.  1175S, 
Jan.  26,  1012.  In  the  meantime  the  soldier  had  been  tried,  con- 
victed, and  sciitonvod  to  dishuuuralilo  diHclinrgo^  forfeiture,  ana  con> 
finement  for  six  months.  The  soldier  upon  beuiK  informed  that  hb 
application  for  purchase  of  discharge  would  be  approve<l  declined  to 
make  such  application.  Under  the  new  conditions  presented  it  wa« 
recommended  tliat  the  soldier  be  discharged  without  honor,  C.  11763, 
Feb.  9.  1912.  m 

XZI  D.  Wlien  a  soldier  receives  an  order  of  doubtful  Icgshty,  it^ 
is  his  duty  to  obey  it  and  geek  redrcHs  afterwards.  IJfld,  that  if  he 
elects  in  such  a  cose  to  disobev  the  order  in  the  lii'st  in^iUtncc  Ids 
action  ia  an  ollen-te  under  the  si-xty-second  article  of  war.  Thus,  in 
a  particular  case  where  an  iUitcraU^  soldier  who  was  unable  to  sign 
his  name  was  furnished  with  a  written  cxliibit  of  liis  name  and 
ordered  to  continue  to  copy  the  .tame  until  he  could  reproduce  it. 
and  hv  refused,  Ids  r«'fusal  was  an  olTensc  under  the  sixtv-secouu 
arliclo  of  war.    P.  27.  4S4,  Nov..  1888;  C.  9709,  June  26,  1901.  ■ 

XXI  K  1.  Where  a  soldier  kilU  his  superior  oflicer  on  n  military  f 
reservation  over  which  jurisdiction  has  ueen  ceded  to  the  United 
States,  held  that  ii»^  may  be  tric<l  for  murder  in  (lie  j>i-oper  Federal 
criminal  court,  or  for  mnnslau^^btcr  under  the  sixly-second  articie  of 


in  violation  of  the  twenty- 


war,  and  for  shooting  his  superior  officer  i 
first  article  of  war.     C.  26267.  July  IS,  1909. 

XZI  B  2.  HcUi  that  the  fact  that  capital  sentences  have  been 
imposed  and  executed  in  time  of  war  for  a  violation  of  the  twenty- 

'  See  nction  1232,  B.  S.,  whlc^h  lorbiUs  ufTicerB  b>  use  au  euIiBUii  moo  lu  a  wn-aiit 
inanr<!M»wlutl«v«a-.  SooG. CM.  O.  130,  Doiiortinent  of  Dakoui,  1^71),  wliirh  pitb- 
Uihettbe  pnxvedJngs  ol  a  trial  in  which  n  soldier  was  convicit^J  uf  ili»>'l>c"lipiii-o  '4 
oidcn  in  refiusing  iv  usUt  la  buitdUig  u  privttto  atablit  lor  no  uUic-er,  nod  Uie  ^Uiiif 
wiu  diMppmved  on  tli»Erouiid  tiiat  such  mi  ortler  wm  nol  Uvful. 

*  Sm  0.  O.  Ng.  134.  War  Deputmeot,  1911. 
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aa  ollitta  or  otlierwi»<>  willi  tlie  recent  eiu>my,  and  iJtereupon  refuswl, 
togellior,  to  ci>iii|ily  witli  mrIi  ardors,  k^itd  Unit  lln'y  wt?r«  nut  cli 
nme  witli  mulinv.     Whilo  by  tho  strict  Ipltcr  of  their  cuiitructs  tHejr] 
were  ftiibioct  t(»  bo  fiii|>l<>Vftl  ujion  any  niiliUiry  service  up  t^)  tlio  tiuit 
day  of  tfioir  t«rais  of  cnlisljuont,  the  public  arta  and  history  of  the ' 
time  mtide  it  perfectly  dcur  that  this  eiili)«tnu-nt  was  ontorcd  into  f«ir  ' 
tlic  particular  purpose  and  iii  ciintemplation  of  tho  particular  scrviw 
above  indicated,  and  Ui  trt-at  Uu-  ptirtif-s  as  b«nimi  to  anoUuir  and 
JtHliiict  sL-rvicc,  and  Uublo  to  capita]  punisljtiii-tit  if  thi-y  rcfitstnl  to 
perform  it,  was  tt'clioiral,  unjust,  and  iu  substance  illegal.    Ji.  4^, 
6g4,  Mnr.,  18S0. 

ZZI7  A.  See  footnote.' 

XZV  A.  Article  25  confers  no  juri^Iiclion  or  power  to  puoi^i  on 
coiirts-martial,  but  merely  authori^'s  the  taking  of  certain  measures 
of  prn*rn(WM  «ri(/  ret^lraiiu  by  comniimiiiti^  ollicfix;  i.  i>,,  nu-astirvs 

Erevenlive  of  serious  disorders  audi  hs  are  indicated  in  the  two  fol-i 
>wing  artich«»  relating  in  ilucb.  H.  2S,  iioO,  June,  1869. 
XXvI  A.  To  establish  that  a  ciiullen^v  wim  sent,  thcrro  must  appear 
to  have  been  ciimmuiiicat4-d  by  i>ne  jtaily  to  the  otJier  a  deliberate 
invitation  in  terni»  or  iu  siibslunce  t^o  enj;n^u  in  a  per^iimd  combat 
with  deadly  weapons,  with  a  viev  of  ohtainin);  satisfaction  for 
Wounded  honoi.'  The  exjiix-ssiun  meivly  of  a  willingness  lo  fight,  or 
iJie  use  simply  of  kn^iat^e  of  hostility  or  defiance,  will  niil  amount  to 
a  challenge.  On  the  otJier  baud,  though  the  Unguago  eniplnyed  be 
couched  in  nmbiguctui  lorms,  with  a  view  to  the  evusion  of  tho  legal 
consequences,  yet  if  the  intention  to  in^nte  to  a  duel  itt  iM>asonably  to 
be  implied — and,  oi-dinarily,  notwithstanding  tlic  stilted  and  obscure 
verbiage  employed  this  intent  ia  quite  transparent — a  cliflllenf-e  will 
bo  deemed  to  nave  been  given.  And  the  intention  of  the  meiuago 
where  tloubtful  upon  its  face,  may  be  iUustrateil  in  evidence  by  proof 
of  tlie  cireunLslanecs  under  which  it  was  st-nt,  and  especially  of  the 
previous  relntitms  of  the  parties,  the  contents  of  otlter  cuinmuuica- 
tions  between  them  on  tlio  »am0  aubjoot,  otc.*    And  t««Jmical  worda 

*  It  in  A  principle  of  Lhu  ciinunoii  Inw  llmt  tinv  l>)'slunilcr  ruuy  and  Hlinutd  nnwl  an 
affrayer.  1  llawkiiw.  I*.  C,  c.  C;(.  ».  U;  Tiiin.iJiy  i.  Sitni>iK.n.  I  C,  M.  A  It.TW.  7«: 
Phillips  V.  TTuU,  11  jdhne,  4tt6,4S7.  And  tljat  nn  ddk-cr  or  »>Mier.  Iiy  enteriiiK  th» 
laUitkry  Mirvico,  dota  not  nwo  to  lio  u  diiu-ti.  luid  oa  n  diiic(.-n  ia  niitlkiriMHr  nnd 
bound  to  put  a  Mop  lo  a  breaeli  of  tl)«  iience  rniiiiuiitoil  in  hi>  prvwiiiv,  has  bean 
■pecificallylieldbytlieauthoriliea.  BueUHoi.  AblHjiE.4Tati]!i  ,44D;  Itowyer,  f^uru. 
onCotWt.  L.  v(l-'nK..440;BiitiUKiDa!wc)i.  lOOC-lIOO.  TIiijiu'li('lci>TtiiinainBpj>1i<'atien 
ot  an  <«talilis]iM  ciiinimin  law  dtiotrinv  to  the  rclntinnn  o(  Uie  milil.iiv  H>ni<>t,  .'^e 
ilsBppliminnilliiMtTftieil  in  the  (ollowinir  General  Ordeni:  Q.  O.  4,  W'or  Iicut.,  llMS; 
do.  M.  Dl'pL  of  lliv  Ti'niintwo.  18G3:  do.  104.  Dout.  of  the  Miwiiri,  1363;  do.  52, 
DepLolUioScilh.  1871;  do.  92.  id,.  1872. 

'CampUW  thp  dcrmiliim  in  2  WiiHrtftn,  CY.  !,.  oecti.  2074-2870. 

'On  the  giNitnil  piiljjiH.'t  of  climtii-ti^ai,  uiid  lli(>  c[ucBtiaii  what  coiutituttt  a  c4ial- 
lonm  Me  the  i)riiicii>ul  cuhoi  u[  Uie  nondin;;  of  rhnllnnRm  in  our  ■en-ire,  m  publbhioil 
in  G.  O.  «,  A,  (i.  11.,  1«2T;  do,  39,  41,  id..  I(4.r>;  do.  2.  War  IV|>1  .  \M»;  do.  330, 
id.,  UdS;  do.  11,  Array  of  the  PotomiM,  isei;  da,  1Q.  Dnpt.  of  thvliulf,  IBKI;  do.SS3, 
D^t.  of  the  Uinwmri,  ISIM;  da  130.  >U,  1H72;  do,  33  n<^pt,  A  Army  of  tlioT«ui«Mn«y 
WW.  And  compare  rommoiin-eallh  v.  l-evy,  2  Wiieeler,  Ct.  C.  245;  do.  v.  Tlbbii, 
lDuia,&2'1;  dn.  I'.IIul,  (tJ.J.  Mfmh,  liy;  Stater.  Tiivlur,  1  S.  t'..  108;  do.  v.  Slrick- 
knd.  2  Nolt  A  Mrl'ord.  IRI;  Ivpy  v.  Statit.  12  Ala.,  ^7;  Aul«r  V.  I'cuplv,  31  Ills., 
AM,  2  Uiabup,  Cr.  L.,  nc.  3Hi  Samuel,  3M-387. 
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wrongful  stoppages  of  piiv,  or  the  like,  a  refrimenta]  court  uoder 
thus  article  mny  ho  rc«ortecf  to  for  the  cnrrcetion  of  the  wrong.  Other- 
wise wh<?D  tha  case  t»  one  of  u  wrong  such  us  ciui  bo  rightoci  onlv  byi 
the  miniithtMfnt  of  the  officer.'  P.  43,  57,  479,  Sept.  and  Nov.,  i890A 
47.  SI4.  Ahy,  t89l;  C.  835.  Jan..  i89S.  ' 

XXX  E.  The  rifjlit  to  complain  which  is  vested  in  enlisted  men 
in  the  operation  of  the  thirty-eighth  article  of  war  it*  h  right  con-  i 
(erred  bv  sUilutt!,  and  its  cxerciBo  can  not  be  prejudiced  by  rcqutnv-i 
ments  of  regnktions.     C.  SJ^SS,  Mar.  15,  19(>9. 

XXXII  X.  \n  uuuuUiorizcd  absence  from  the  ciuartcrs  only,  ns ' 
from  tl  II,  m.  inspection,  held  not  properly  chargeable  under  the 
tliirty-sccond  article.  This  article  contemplates  an  absence  from 
llio  soldier's  "troop,  battcrv,  company,  or  detachment" — an  absence 
from  tlio  post,  or  command.  P.  47,' ISS,  May,  1801;  4S,  10().  171, 
Srvt.,  1S.9I. 

Violations  of  the  tlurty-thinl  article  of  war  only  should  not  be 
charged  as  absence  without  leave  under  the  tliirtv-spi:ond  article. 
C.  $8S8.  Drc,  1896:  1860S,  Srpt.  6,  1905, 

XXXII  B.  A  soldier  who,  wliile  absent  without  leave,  fails  tol 
repair  to  tho  place  of  parade,  etc.,  may  bo  charged  with  an  offenaal 
under  both  the  tliirtv-second  and  thiftv-third  articles  of  war.     C. 
18608,  Sept.  0.  1905;'seH,  June  ft,  19W. 

*  The  "rcgimcnUvl  court-martial,"  uad«rllinthirlieth  article oiwnr.csD  n'>t  beuanl 
w  a  •ub«Utut«  for  R  Kcnwal  coiut-mutial  or  court  at  iitqiitrv,  for  k  can  Rot  trv  aa 
oflicCT  nor  aiuke  aa  invealintioi)  for  (he  purpute  of  detcmiiuiQu^wbeUifirhe  ahail  bo 
bnnidit  Ui  Iriul.  W))L>n.  UtheBoldicr'accinipIaint  nhoiild  bcnuatained,  the  only  rMtrcM 
would  bft  a  K-primand  to  th»  officer,  tho  mattar  would  not  bo  wilhio  tho  iunidictkin 
o(  thiscourt.  Ilcan  only  JDvmiigaUBUcbinallenu  are auaceptibleod  n<am»by  tho 
doing  ol  JUBlice  lo  the  complainaat;  that  i»,  wbi'n  in  mmo  way  he  can  be  sot  ri^t 
by  putting  a  atop  to  tha  wrongful  condition  whir-h  tb<<  oilWr  haa  cauiod  lo  nsMt. 
KrmnmiUR  s(«pp«itM  of  pav.  imetciilarity  of  detail,  the  ar>p«rent  requirement  of  more 
Uibur  ihaa  ttmu  other  eoldiera,  and  the  like,  mi^-bi  in  thiir  wuy  be  inrcetinted  and 
the  wrnQ)rful  roiidilion  put  an  end  In.  The  court  will  in  (ueli  roar*  mcord  the  ovi* 
dctire  and  il»  rnncluMoa*  of  faci,  and  recommend  tho  action  to  be  taken.  Tbo  m«m> 
ben  of  the  court  (and  the  judge  advocate)  will  be  Hwom  faithfully  to  perform  their 
dutJM  aa  membcni  (and  judge  advcirntf)  of  tho  court,  and  tho  procvodina  will  ba 
ncoidad,  aa  nearly  a«  practicable,  in  the  lume  maimer  ••  the  proceedings  of  ordinafT  ] 
courta-marlisl.    Manual  for  Courla-Mariial  (1908),  page  108,  note.  ' 

An  curly  inatance  of  an  app<a]  under  thia  article  la  publiafaed  in  Urdcni  No.  fi^  j 
A.  G.  O    January  20,  1827,  as  follow*:  ' 

"  I:  Under  the  35th  [now  SOlh]  Article  of  War,  the  coiiunaiiding  ofBcer  at  For- 
trcdH  Monroe,  on  the  17th  of  Novenibor.  1B2S,  oannubled  a  reglmeatal  court-martial  to 

Axumlno  into  a  complaint  mado  by  Miuucian  R It daainM  Lieutenant , 

M ,  of  tbo  2d  Artillery,  and  to  do  justice  to  the  complainant.      The  court  i>ro-„ 

iiouuced  the  fotlowinff  opimon: 

"The  court  ba\-ingheard  and  delibenilely  weighed  tbe  evidence  In  the  caao  before 

thero,  and  aim  Linutenanc  M 'a  «taicaeni,  an?  of  tho  opinion  that  th«  accuaation  i 

ia  not/ullj/  tuttaintd.    *    *    *    In  expreanng  this  opinion  the  court  do  not  find  tha 

oci-««ion  warnuiti-sl  the  lungiuge  made  uoo  of  by  Lieutenant  M lo  the  uvcuccTi 

and  the  band  in  genera]." 

Conaidering  himself  agcrievcd  by  this  "opinion,"  Lieutenant  M "appealed 

to  a  geneial  coun'marlial." 


The  court  of  which  Lieutenant  Colonel  E- 


wus  president,  having  been  in* 


■tructed  to  lake  cogniunce  of  the  cam,  made  the  following  "deciaioo:" 

"The  court  having  moxamined  all  the  wltneawfl  who  appeared  before  the  reeiiuental 

court-martial,  and  having  examined  ■uchutheT  additional  wttnenwa  a*  wiTcrpnxlueed 

by  the  paniee,    •    *    •    tonfirm  the  opinion  exprowed  bv  the  regimental  court- 

nufflial  with  tbo  exception  of  thecloelng  wovde.  U  wit,  'and  the  band  in  general."* 

Thia  decirion  waa  "conflnned  "  by  the  Major  General  Oommanding  tho  Army. 
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drunk,  but  Umt  his  »haH  he  "found  dmnk"  on  duty.'  R.  St,  SS4, 
Apr^  ISri :  C.  l5S7e.  Oct.  IS,  I9(>S:  25940,  Jan.  15. 19t0. 

XXXIX  A.  fidd  Uiut  A  !wi]lin<«l  ui  on  [>nsb  within  the  meaning 
of  llm  tliirty-iitnth  ariide  of  wnr  whvn  he  t»  wnlking  11  duly  do)«i^- 
liat#d  sentu]«r8  poet,  oe  is  ordinarily  t3)e  case  in  garrison,  but  that 
ho  is  hUo  on  po»t  wlion  tic  mny  bo  station<>il  in  onsorVKlinn  n^Ain-tt 
the  flpproutih  of  an  enemy,  or  on  post  to  inuinUtio  interrml  discipline, 
or  to  guard  sloivi*,  or  lo  gunrd  pi-i.ionerit  while  in  confinement  or  at 
work.     C.  eOSilS,  Sipl.  7,  19(i6. 

XL  A.  Any  iinaulhoriju-d  sb»onre  from  the  place  of  a  ^laid  Irr  a 
nioinbiT  of  the  ^uitrd  miiv  propcrlv  bo  tricil  uixlcr  tho  fortieth  articlo 
of  war.     a  Idtmi,  Mar.  'H.  I'MJ^;  'HISSO,  May  4.  I007. 

XLII  A.  Mi.tboiiuvioi-  boforr^  tho  en<<my  iiitiv  hi^  rxhibiU'd  in  the 
form  of  cowardirf ,  or  it  may  cuntiist  of  u  wilKul  violation  of  orders, 
eix)**  neglifipnio  or  incfTicient'V,  an  act  of  trcanon  or  ti'cachcrv,  etc.* 
It  nt-od  not  be  committed  in  the  a<;lual  si^lit  of  tho  eui'jny,  Gut  ths 
enemy  must  be  in  the  neighborhowl ,  and  the  art  of  offense  have  rela- 
tion io  8OJ11C  movement  or  service  directed  against  tho  enemy,  or 
jjrowin;!  out  of  a  iiiovcni4>nt  or  ojioration  on  liis  part.  It  may  be 
commilt(>d  in  an  Indian  war  equally  an  in  a  foron^  or  ci^il  wu*.* 
R.  6.  79.  Apr..  1864;    ''■  S74.  Drc,  1S64;   4^.  54S,  Mar.  ISSO. 

XIII  B,  The  term  "liis  anus  or  oiuniunition"  does  not  refer  lo 
anus,  etc.,  wliich  are  the  pci-sonal  |noporty  of  a  soldier,  hut  means 
such  as  have  been  furntBhed  to  him  by  the  proper  officer  for  use  ia 
the  service.*  The  term  is  to  be  eoiL'itrued  in  connection  with  the  fur- 
llier  nititilur  expression,  "hi»  post  or  colore."     R.  6,  79,  Apr.,  I864. 

XIV  A.  In  view  of  the  general  term  of  description  in  this  and  the 
Bucceedinp  article — "  Wliosoever,"  it  was  hrM,  durinn  the  war  of  \ha 
rebellion,  by  tho  .ludee  Advocale  GoneruJ  and  by  (he  Scrrolary  of 
War,'  and  has  been  he]<l  laU-r  by  the  Attorney  General,"  that  civilians, 
equally  with  ntilitory  persons,  were  amenublu  to  trial  and  puilishmBDt 
bv  court-martial  under  either  article.'  R.  S.  4^8,  June,  186S;  S,  t9l, 
liov.,  1S6S;  If.  Zld.  454.  Dec.-.  ISR4.  and  Frh..  186.',. 

'  Sen  cnaos  in  Q.  0.  11,  Dept.  d  Louui&na.  IdGQ;  G.  C.  U.  O.,  lU,  Dept.  a(  tha  ! 
MiMouri.  1873.  ! 

*  The  pliMu*  wbif^L  thi«  uRnue  may  assume  are  wdl  IHiwiraiixl  in  cuw  piiblinhed 
ia  tbo  MIowinjt  Owmnd  Ordpw:  G.  O. .%  War  Dopi..  1857;  dn.  18a  id..  18«2;  *>.  18, 
134, 14S,  ISU,:e»l,239,2t<J.3l7,  i<l.,  1HII3:  >lu.  :i7,  (H,  Id..  Iti64:  G.CM.U.UO.  114.278. 
27»,  Id.,  1S&4;  do.  53.  01.  107.  V2i,  12a.  134, 191,  421.  Id.^  186G. 

'8o9CMoin  G.  0.  ft,  W.u  I)«itt.,  I$li7,  in  which  a  pnldim- was  Rontoncod  tobnhuiia 
Bpon  coDvlctloii  of  miabehnvior  before  the  euomy  uii  the  occtidon  of  a  fight  irilb 
lodloa*. 

•8mSuiu«I,562;  nouch  (Practice),  331]. 

*8eeQ.  O.  67,  WarDepU.  1801;  al«>  Uie  rollowing  ordem  ot  tlwt  depaitineiit  pub- 
UihiogaadapproviasMUileacMotuivilluiui  Iriojaad  convietm!  under  thoie  arti^lw: 
G.  O.  78. 173,  MO,  371,  of  1863;  do.  51  of  ISW;  G.  C.  M.  0.  108,  157,  of  1864;  do.  20O, 
071.  of  ISfltS. 

*  13  Op.  Altj-.  Oen..  470.  472. 
'  Admittina  thi>  irimalTuction  to  bo  iromnted  «o  far  m  rnlAtm  to  ncbi  committed  oa 

tlie  theater  of  w»r  (ir  within  a  dkcrJcl  under  ia»nial  lav.  it  is  lu  be  noted  that  it  fa  the 
effect  of  tlio  luodiiiifiul judged  rues  to  precl  ude  the  exerciiM  nf  the  mititHy  iurbMtk-Uoii 
over  thu  cbwi  of  <inoiuu»,  when  committnd  by  civiliiuu  in  plocm  nut  tmacr  miliiary 

{avemmi»itarii)arli;ilUir.    (See.  mpeciiUl)'.  S£pnrr^MiIIlgan,4  Wallace,  S,  1:21-123; 
onm  I'.  Sowttcd,  40  liirb.,  T>W-.  nlxo  oihur  i;afl«.i  i^lusj  in  note.) 
But  thesonaderormtructirin  ut  bnlit^vcd  lo  bn  that,  no  the  Artidm  nf  Wiir  am  acoda 
enacudfnrlhepivenuaHuC  ul  the  military  mtabii^ihiaonC.  thev  n-lalo  urjl>'  to  penio&a 
baloogiti^jtothatestabiiittimont,  ualtM>aifiS«ruut  tutonlshouldbocxpreawd  ur  otbi^r- 
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XLVin  B.  Tfifl  tlniled  States  may  vmiv  the  liability  imposed  by 
thfl  first  d»uso  of  the  article.  It  is  in  fft<:t  waivMl  wIktv  tltc  (In(crt4>r,, 
without  bciiiK  required  to  pprform  the  service,  is  discharged  by  ona 
of  the  o(Iicial>i  authorized  bj  article  4  to  discharge  soldicra.  So  it  is 
waivt'd  wlitTO  Uio  soldier  is  adjudged  fo  be  dishonoraUy  discharged 
by  sentence  of  coiirt-niarttftJ,  and  this  p»nii*hnn>nt  is  duly  approved 
and  thereupon  oxtfulinl.  H.  X9,  607,  Dec,  1869;  SO.  606.'Jvhj.  1870; 
S7,  4^6,  Mar.,  iS7G.  Nor  does  a  deserter  who  has  been  duly  dis- 
charged from  the  service  remain  amenable  to  trial  under  the  last 
clauseof  this  article.    Ji.  SI,  48,  j\W.,  1870. 

XITni  C  1.  Htid  that  following  a  eonviction  by  court-martial 
for  desertion,  where  the  sentence  does  not  Include  disrharpe.  tira^ 
requirement  to  make  good  time  lost  becomes  operative  by  it«  OVD 
force.     C.  16814.  AW.  13.  and  Dec.  4,  1006. 

Xivni  0  2.  The  liability  to  make  good  to  the  United  States  Ih© 
time  lost  by  desertion,  enjoined  bv  the  Hrst  clause  of  this  article,  is 
independent  of  any  jninimment  wliich  may  be  imposed  by  a  courts 
martial,  on  conviction  of  the  ofTouse.  ft  need  not.  therefore,  bo 
adjudged  or  mentioned  in  terms  in  a  sentencf}  II.  60,  41^,  Jvnt, 
1880.  If  the  sentence  is  disapprovfd.  iJie  legal  status  of  tlio  accused 
is  tbo  same  as  if  he  had  been  acquitted,  ana  the  obti^tion  of  addi- 
tional 3er\'ice  is  not  inouri-ed.     ft.  S6.  ■'><>8,  June,  1868. 

XLVm  C  S.  The  enforcement  of  the  liability  is  postponed  till 
after  the  execution  of  the  punitthmont  (if  any)  imposed  upon  the 
deserter  by  his  sentence.  A  deserter  may  stilt  bo  reipiired  to  make 
good  the  time  included  ih  his  unauthorized  nbscnco  fmm  the  ser\Hce, 
although  his  term  of  enltHtmcnt  has  expired.  R.  32,  4'^,  dd-,  1871; 
C.  IS/,!/-!.  Aug.  31, 190$. 

XLVIII  C'  ■!.  As  the  disapproval  of  a  conviction  operates  as  an 
aoquittal.  Iithl  that  a  soldier  whoso  conviction  of  desertion  h«.s  been 
disapproved  bj-  the  re%'iewing  authority  can  not  be  required  to  make 

food  time  lost  in  desertion  under  the  fortv-4>ig!ith  article  of  war.* 
\  16814.  Apr.  11, 1907;  18438,  JuneS6j  ISOS,  and  Aua.  3, 1910. 

ZLVIII  D.  The  weight  of  authorities  is  in  support  of  the  view  that 
the  provision  in  the  forty-eighth  arliele  of  war  to  the  efTect  that  a 
deserter  must  make  pood  time  lost  in  desertion  is  penal  in  clmracter. 
Hfld  thut  if  the  soldier  i.s  acquitted  of  desertion  the  liability  to  malce  ^d 
good  the  time  lost  is  wiped  out.     C.  I6SI4.  Dec.  4,  1906.  V 

ZLVm  E.  Uehi  that  the  requirement  in  the  forty-eighth  article  ' 
ot  war  thut  a  deserter  shall  bo  Uahlo  to  serve  such  period  as  shall 
with  tho  time  he  may  have  sen-ed  previous  to  liis  desertion  amount 
to  the  full  time  of  his  enlist  ment,  requires  miiiiary  service,  and  excludes 
from  the  cumiuitutiou  time  spent  wliilo  awaiting  trial  or  serving  gen-j 
tence.  The  deserter,  therefore,  does  not  begin  to  serve  tho  unexe- 
cuted portion  of  his  enlistment  until  he  has  completed  his  sentence. 
R.  SO,  606,  Jvly  IS,  1870;  31,  S7o,  m,  Mar.  31,  and  May  10,  1871. 
C.  16271.  Ffh.  11,  1906;  16306,  Apr.  10.  1898;  104^3.  June  4.  1904; 
1793?.  M'lii  4,  1905;  S1037.  Feb.  SI,  1907;  St6S6,  May  9,  1907. 

XLVni  F.  Held  that  the  liability  to  trial  and  punismnent  imposed 
by  the  second  clause  of  the  forty^ighth  article  of  war  is  subject  to 

'  SeeG.  0, 21.  Depl,  of  theUkw.  1873;  do.  W,  Dept.of  theMiwouri.  ISfi7:  0.  C.  M. 
O.  74,  DM)t.  of  tlie  Kast.  1S73.  The  oM  ruling  tontra  {etm  G.  O.  36,  A  Hd^re.  ot 
Anny,  ISu)  may  bo  ranrdod  aa  aluuidgoed  in  tiur  law  oiid  pncUcfi. 
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a  por^D,  but  the  weight  of  Ami-ricKit  aothorily  furtlier  extends  it} 
to  acta  of  violonct'  aRaiiMt  propertv.  R.  7,  $63,  Feb.,  1864;  P-  STA 
S9S.  Dec,  1889;  C.  5347,  Nov.,  1808;  8O43,  Apr.  17.  1900;  InlSOA 
Sept.  11,  190S;  £0543,  Oct.  19,  1908;  22367,  Sov.  15,  1907. 

IITB.  This  article  ia  mandatory  in  its  terms.  The  action  ro-i 
quirod  of  the  commanding  oDicer  is  both  harsh  and  sumiuary,  but  it 
must  be  applied  to  all  cases  falling  \villuii  its  scope.  In  a  case  when 
a  propter  complaint  viah  pnvt«ntea  and  the  r<<qinrements  of  existing 
oroers  and  reK"l"tions  wore  complied  vrith  by  the  post  oimmandcr, 
in  his  cfForM  to  identify  the  offenders,  but  it  waa  foima  to  bo  inipoii^ible 
to  a^crtaJn  their  namiS'<>,  and  as  it  appeared  thai  subt^tantiiUly  the 
entire  enlisted  membership  of  the  command  was  prt-sent  and  partici- 
pated in  the  daniii<;c,  the  stfippa^^e  wa-^  made  {to  rnla  a^rainst  them; 
held  to  be  action  within  iho  scope  of  the  article.  0.  13106,  Aug.  tS^ 
I90S. 

U7C.  Where  complaint  was  duly  made,  under  the  fifty-fourth 
article  of  war,  of  injury  done  by  persons  of  n  command,  buttlieaetive 
perpetrators  could  not  upon  investigation  be  found,  it  appearine;,  bow- 
ever,  that  the  entire  command  wa»  present  and  impUcatcd,  had  that 
stoppages  might  legally  be  made  against  all  individuals  present.  R. 
8,671,  July,  1S64;  12,  673.  Stpl..  1865;  50,  9,  Jan.,  1886;  C.  1861, 
Nov.,  1895;  6839,  AtM.,  1899;  13106,  Auo.  9,  1902;  24491,  Feb.  10, 
1909:  SeSSe^June  4,  I9I0. 

LIV  C  1.  Where,  in  a  proper  case,  an  entire  command  was  assessed 
in  the  operation  of  the  article;  hdd,  that  from  Hiirli  ai<.M?t«»ment  there 
should  bo  oxccptctl  those  men  whose  duties  were  such  as  to  preclude 
the  belief  that  they  were  present  at  the  commission  of  the  act  for 
which  damt4;es  are  to  bo  assessed.  Members  of  the  guard,  the  sick 
in  hospital,  men  in  confinement  or  absent  from  the  poet  on  duty,  etc., 
would  therefore  be  with<lrawn  from  the  o|>oralion  of  tlie  of<ier  of 
assessment.     C.  19196,  I'fh.  13,  1908. 

LIT  D  I.  It  does  not  affect  the  question  of  reparation  under  th 
article  tliat  the  ofTendcr  or  offenders  may  he  criminally  liable  fm 
the  injurj'  committed,  or  may  have  been  punished  therefor  by  tb 
civil  authorities.     R.34,S35,Junf,  1^73;  C.  223.57.  N<n>.  15,  1007. 

LIV  I>  2.  Tile  stoppage  cuntcmpiatcd  is  quite  distinct  from 
punishment  by  fine,  and  it  can  not  affect  the  question  of  the  summarj* 


n 


reparation  authorized  by  the  article  that  the  offender  or  offondeni 
may  have  already-  been  tried  for  the  offense  and  sentenced  to  for^ 
feiture  nf  pay.  In  such  a  case,  indeed,  the  forfeiture,  a.'>to  its  execu- 
tion, would  properly  take  precedence  of  the  stoppage.  On  the  other 
hand,  where  the  stoppage  is  lirst  duly  ordered  under  the  article,  it 
has  precedence  over  a  forfcitiue  subsequcntlv  adjudged  for  the  , 
offense.  R.  21,447,  June,  1866;  C.804S,Apr.  17, 1900;  21157,  Mar^ 
8.  1907.  V 

LIV  E  1.  Held  that,  as  an  agency  for  assessing  the  amount  of  the 
damage,  a  court  martial  could  not  properlv  be  .•*ubstitutcd  for  the 
boart^  directed  by  General  Order  36,  lieaJnuartors  of  Amn',  1868, 


to  be  conveoed  for  such  purpose.  B.  37,  6£,  Oct.,  1875;  v.  81157, 
Mar.  S  1907. 

.  LIV  V  1.  The  proeoduro  under  this  article,  and  pursuant  to  Gen- 
eral Order  35  of  lS(t.S,  is  as  follows:  The  citizen  aggrieved  tenders  a 
"coniplfunt"  under  oath,  chm-^ing  the  injury  against  a  purticidar 
soldier  or  soldiers,  described  by  nanio  (if  known),  regiment,  etc.,  and 
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mmmittod  in  a  f^tate  whose  ordinary  relation)  to  the  Gen«rn)  Oorern- 

mrnl  li«<l  Imn-ii  nu-iiomlft)  l»v  n  jitiiU'  of  war  or  iruurrwiiim.'  It.  7, 
»j6,  Feb..  1864;  <"-  7304,  Sm.  and  Dte.,  1899;  10384,  Dee.  18,  1901; 
tlSit,Oa.S.tS0!;n6S8..\'ov.ie.l90l:II7',7,Dee.l4,l90l;}ei77, 
itar.  It,  190£;  tUlS,  Mar.  17,  1904;  ««4,  Apr.  SS,  1902;  ISgSS, 
Mar.  24,  tSOS;  IS4ii6.  Apr.  19,  1909;  tt646.  May  SO,  1909;  IS689, 
May  14,  19<)2. 

Lvm  C.  The  local  laws  of  a  foretcn  countty  in  the  miiitary  occupft- 
ri<in  of  the  Unitod  8tai«s  in  lime  of  war  arc  not  "lavi-s  of  any  State, 
Territorv-  or  Dbtrict  of  the  Uoited  States' '  witliin  the  meaning  of 
thi«  article.  At  such  a  time  and  in  such  a  place  the  putushmunt 
to  be  adjudged  for  the  ofToiiscs  named  in  the  article  would  he  dis- 
crctionarv  with  the  court-martial.  C.  6267,  Nov.  1898;  684S  Feb., 
1809.       ' 

LVm  D.  Held  that  the  officers  and  enlisted  men  of  the  Array 
actring  io  UiePhilipnino  Islands  during  iheporiod  of  militarv-  occupa- 
tion were  not  anipntlable  to  the  jurisdiction  of  ci%-i]  courts  for  any  of 
Ihu  offenMs  entnncrated  in  the  fiftv-eighth  article  of  war.'  C.  /3770, 
Fth.  18,  I90S. 

LIZ  A.  Tht»  article  is  a  recognition  of  the  general  princijile  of  Uie 
subordination  of  the  military  (o  the  civil  power,*  and  its  main  purpose 
evidently  »  to  facilitate,  in  cases  of  offenders  against  the  local  civil 
<ttatu(e«,  who  happen  to  be  connected  «'ith  the  Army,  the  execution 
of  those  statutes,  where,  as  citizens,  such  persons  remain  Ic^ly 
amenable  to  arrest  and  trial  thereunder.  Protection  of  miltlary 
persons  from  civil  arrest,  except  iii  certain  coses,  is  not  the  object  of 
tbu  article.  P.  64,  S3.  Junt,  1S92;  6$,  4O6.  Feb..  IS!)!:  C.  G.iS.  AW. 
10,  1894;  SeSS,  Aug.  29.  and  Sept.  t6.  1910;  17640.  Mar.  11,  1905; 
17824,  Apr.  13, 1905,  and  Apr.  12.  1907: 1SS89.  July  27,  1906; £6219, 
Jvly  SO,  1910.  Sunendcra  under  tliLs  article  are  exemnted  from  ita 
c»p4T»tjon  in  time  of  war.  Utld  that  the  exemption  clause  did  not 
forhid  such  surrender,  in  a  proper  oa-se,  in  time  of  war.  C.  11916, 
Jan.  16.  1902. 

LIX  B.  The  commanding  ofTicer,  before  surrendiiu;  the  parly,  is 
entitled  to  require  Ihnt  I lie^' application"  sliall  bcstifucieully  specific 
to  irientify  the  accused  and  to  sliow  that  he  ischargeti  with  a  particular 
crime  or  offense  wlitfh  i»  nnlhin  the  cta.^s  descrihod  in  the  article.  It 
hu  been  further  held  that  without  a  couipliauco  with  these  require- 
ments tlio  commanding  otBcer  can  not  properly  surrender  nor  the  civil 
aulhoriliM  ureet,  wiluin  n  m)lilAr\'  command,  an  accused  officer  or 
Holdtcr.  Where  it  is  doubtful  whether  the  application  ia  made  in  good 
faith  and  in  (he  interests  of  law  and  jtistioe,  the  conunaiuler  may 
demand  that  the  application  be  especially  explicit  ami  be  sworn  to; 
and  ill  gonnral  the  piefernble  ami  indeed  only  .satisfactory  course  will 
he  to  re(|uirc  the  production,  if  practicable,  of  a  due  and  formal  wat^ 
rant  or  writ  for  the  arrest  of  the  parlr.'  R-  21,  6G7,  Jalv.  1860; 
2S.  490.  Mm/.  1SG7:  *5,  557,  May.  1874;  63,  443,  May,  J8$7;  0. 
10107,  July  25,  1001;  18618,  Nw.  I,  Ifi07;  24097.  Nov.  16,  1908; 
26219,  Jvly  I.  1900.    The  application  required  l>y  the  article  should 

'  That  tbo  Southi-ni  Stulct  ilurinK  the  civil  wur  were  "at  no  tiiDo  out  of  the  pale  ul 
ibe  Ualon,"  see  White  v.  Hiut,  1:1  W»l1w^  MS. 

*  Sec  «  Op.  Atty.  Qen.  &70. 
*8eoUi«<u>djuatJ(nioftbi!ipirindp1einDowi<.  Jnhnmn,  lOOtto,  IGO. 

•  S  Op.  At^.  Gen.,  10;  <  td.,4ia,  421;  EtparU  McKolierta.  18  Iowa,  UOO.  003-405. 
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case  to  ft  IcrminatJon.     For  aiich  jurisdiction  to  atljicfi,  the  i)ris*>iicr' 
should  bo  in  ciiatody  aaJ  chiirgrs  should  have  Iwen  8(>rvpd  iijmii  him 
will]  H  view  to  a  trial  hy  court^iuartiKl.    WJicii  these  cmiditioiis  hftv« 
bwn  fultiUfd  the  military  authorities  may  decline  to  sun-ender  the 
offender  until  the  clainiit  of  t)ie  United  State-s  shall  have  been  satisfied. 

Such  reteution  of  jurisdiotion,  hiTh'over,  is  discrvlioiiary,  and  may 
be  waived  by  tlie  proper  military  authority,  especially  if  the  chargo 
ia  a  grsvv  ouo,  euch  as  felonious  Tiouiicidc.'  (.'.  10048'.  ifar.  25, 1901; 
lt589,  Nm\  13,  1901;  1.',0>>S,  Dte.5,  i'J04;  17707.  itar.  1ft  and  June 
*,  tSOS;  19466,  Oct.  13,  1906;  S1964.  June  18,  1907;  £eS64.  itay  gO, 
1908;  PU.  Jul;/  SO,  1908;  91694,  Aug.  IS.  1908;  23^4,  May  8  and 
S7  and  Aug.  9,  1909,  and  ^'ov.  S8, 1910;  tStl9,  July  I,  I90&j  XSt^, 
Feb.  18, 1910;  £6g37,  May  IS.  1910;  56S5,  Sept.  S7,  1910. 

LIX  E,  An  oflirer  or  soldier  aecused  as  indicated  by  tlie  article, 
though  he  may  be  willing  and  may  desire  to  surrender  himself  to  the 
civil  authorities,  or  to  appear  before  the  ci^'il  court,  should  not  in 
general  bu  perniittc-d  to  do  so.  but  should  bo  required  to  ftwoit  the 
formal  application.    S.  31,  62S,  Sept.,  1871. 

UX  1-.  The  term  "any  of  the  United  States,"  employed  in  this 
article,  Iteld  properly  to  include  any  and  all  the  political  niembers  of 
our  goverrmienlal  system,  and  to  enibrace  an  orgaiuzcd  Territory 
equiBv  wilh  a  State.     P.  63,  406,  Feb.,  1894. 

JJ}£  O.  Tlio  article  is  dirtietorj-  not  jurisdictiontd.  It  does  not 
limit  the  action  to  bo  taken  by  the  militarj'  aulhoritii-s  to  cases  where 
tlie  anpliration  is  made  hy  the  injured  parly  or  in  }iis  behalf.  It  does 
not  place  a  soldier  who  has  couumtted  a  crime  and  been  indicted  there- 
for beyond  the  reach  of  (he  civil  power  if  the  person  injured  does  not 
apply  for  liis  surrender.  In  a  case — one  of  murder,  for  example —  ^ 
micro  thero  can  bo  no  personal  application,  tlie  State  properly  takes  fl 
the  place  of  tlie  individual.  And  so  in  all  other  coses  wliere  an  indict-  " 
raent  has  been  fouiid,  or  a  warrant  of  arrest  lina  been  issued,  tlie  State 
(uaing  the  t*rm  in  its  general  sense)  with  wliicli  resides  the  juriidiction 
and  tlie  power  to  prosecute,  may  make  the  demand,  and  upon  its 
demand  it  is  the  duty  of  the  commanding  officer  to  surrender  the  party 
charged.    P.  5/,,  S3,  June,  189S. 

XU  Gift.  Held  that  there  is  no  provision  of  law  for  the  transpor- 
tation at  the  exjieiiiie  of  the  United  States  to  the  |)lae«  wliere  Ito  is 
wanted  bv  the  civil  authorities  of  a  surrendered  soldier  under  the 
iiftv-mntli  article  of  war  {0.  187i,  Nov.  SS,  1895;  7609,  Jan.  SS,  1900; 
lSi64.  Sept.  S6,  I90S;  133S9,  Oct.  6  and  Nov.  11, 1909:  17SS4,  Apr.  IS, 
1905;  18339,  July  £&,  1905;  1S518.  Sept.  8,  1905),  even  though  he  is 
surrendered  on  a  legal  warrant  for  a  crime  committed  before  enlLst- 
mout.  C.  187a.  Nov.  SS,  1895;  4780,  Aug.  It,  1898;  16475,  June  SI, 
1904;  17640,  Mar.  10,  1905. 

tlX  G  I  b.  A  case  of  surrender  under  the  fifty-ninth  article  of  war 
has  some  of  the  aapeets  of  extradition  to  a  foreign  State.  When  a 
State  asks  for  the  surrender  of  a  soldier,  in  the  operation  of  the  fifty- 
ninth  article  of  war,  it  is  a  request  made  by  a  State  on  tlie  Government 
of  the  United  States  for  the  surrender  of  an  offender,  and  it  would 
seem  to  he  a  reasonable  condition  in  respect  to  such  surrender  that 
the  State  in  whose  behalf  the  request  is  made  shonld  charge  it.self 
with  the  burden  of  returning  the  surrendered  soldier  in  tJic  event  of 
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in  Uic  Crituinnl  Court  of  tlio  United  Stat«8  far  l\i^  Ivastern  District  of 
Nortli  Cftrolinn  snd  in  a  legally  conalituUHl  courl-mnrtjal,  and  ihftt 
if  iJu'  proiMT  I'nitoil  StnU-it  court  takca  jurbdiction  of  iJic  casb  aa  a 
matter  of  couiitv,  the  iiuUtjirv  jurisdiction  should  be  waived.  C. 
17736.  A{ar.  25,  jOOJi. 

LIX  L  '2.  Win^w  a  Pliilippitio  scout  killud  another  scout  uudi^r  cir^ 
cani»tBiirea  which,  in  the  opinion  of  hi.t  department  commander, 
varraniod  thv  holicf  tJuit  Uio  homicide  nmounUHl  to  murder,  and 
chains  had  been  prepared  as  required  by  Army  Kojrulationa  (970  of 
ISHO),  held  that  it  was  within  the  discretion  of  the  department  com- 
mander to  turn  him  over  to  tlio  civil  authorities  without  hringine  liim 
to  trin)  before  a  general  court-martial,  and  tJiat  such  action  would  not 
be  in  contrav4>ntion  of  tJie  roquircrnvntii  of  the  regulationa.  C  il694, 
July  9,  1!H>8. 

LX  A  1.  The  olTenso  known  »*  the  duplicating  of  pay  accounts, 
where  it  involvM.  as  it  fienerallv  does,  a  presenting  or  a  causing  lo  he 
presented  of  a  false  or  fratidnli-nt  claim  against  the  United  States, 
IS  properly  clmrgcublf  under  this  arliclo.  R.  S7.  S56,  Feb.,  1S78;  ^B, 
569,  Mar.,  IfiSU;  C.  14610,  Aug.  14.  1903;  10131.  Apr.  5,  1904. 

ZJC  A  2.  Where  an  oflicer,  by  collusion  with  a  contractor,  who  had 
contraetorl  for  tJie  delivery  of  military  suppUea,  received  for  a  pecu- 
niaiy  consideration  from  tlio  latter  a  fet«s  amount  of  supplicA  than  the 
United  States  was  enlilled  to  under  the  contract,  wliile  at  the  same 
time  civing  him  a  voucher  certifj'ing  on  it^t  face  the  delivery  of  the 
wliule  amount,  fitld  that  such  officer  was  chHrjjoubIc  with  ail  offenso 
of  the  class  dclinod  in  the  Stli  paragraph  of  tlus  article,  R.  35,  £06, 
Fth..  1876. 

IX  A  3.  Wlierc  an  oflicer  of  the  Quartennaster  Department  used 
teams,  tools,  and  other  public  property,  in  his  possession  as  auch 
ofTieer,  in  erecting  buildings,  etc..  for  tlie  benefit  of  an  assoeiatiou, 
composed  mainly  of  ci\-ihans,  of  which  he  was  a  member,  h,iM  tlmt  ho 
was  properly  chargeable  with  a  mixapprupriation  of  property  of  tlie 
United  Statca.  R.  10,664,  Dec.  I864.  And  similarly  hfld of  B  loan- 
ing by  such  an  officer  of  jniblic  property  (com)  lo  a  contractor,  for 
the  purpose  of  otinblitig  him  to  fill  a  contract  made  with  the  United 
States  tlirough  another  officer.'  R.  S9,  SO,  June,  tm9.  The  fact 
that  a  practice  exists  in  a  post  or  otlicr  command  of  making  a  use  (not 
authorised  by  regulation  or  order)  of  Government  property  for 
private  purjioses,  or  of  loamng  it  in  the  prospect  of  a  prompt  return, 
can  constitute  no  defenso  to  a  chargo  for  such  act  aa  an  offense  under 
this  article.  SucJi  practice,  however,  if  sanctioned,  though  improp- 
erly, by  superior  authority,  may  bo  sliown  in  evidence  in  mitigation 
of  sentence.     R.  29.  IS9.  Aug.,  1869. 

LXA^a.  Whore  a  quartermaster  used  temporarily  witli  his  private 
carriage  a  pair  of  Government  hoi-sc«iti  his  charge,  hdd  that  ho  wa^  not 
properiy  chargeable  witli  embezzlement,  but  with  the  otfense  (now 
umfer  tliis  article)  nf  knowingly  upplying  to  his  own  «!;«  and  benefit 
property  of  the  United  States,  funiisiicd  for  the  miHtanr'  scnico. 
R.  4.  4^1.  />«.,  1863. 

U  A  4.  -Section  5495,  R.  S.,  pru\ides  that  the  refusal  of  any  person 
charged  with  the  disbursement  of  public  moneys  promptly  to  transfer 
or  disbunto  the  funds  in  Ids  hands  "upon  the  lif^ol  requirement  of  an 
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itt  the  Other  of  railitiR  officers.  //.  I9.  670,  July,  1866:  Z6,  166, 
Nov..  1S67;  C.  17901,  Apr.  2i,  1905;  U609,  Nov.  IS,  1909. 

IX  K  3.  As  a  <]uealicin  hss  hern  raisptt  as  to  the  ronstittitionaitt-y ' 
of  thut  portion  of  the  Mxtieth  article  of  wiir  which  provides  that 
officers  and  enlisted  men  muv  be  tried  for  violation  of  that  urtk-le 
after  disiiussal  or  diwhaige,  Jitld,  that  that  proA-iMoii  of  the  artieJe 
can  not  be  considered  unconstitutional  until  it  sliall  havo  been  «o 
iudieiftlly  declared.  0.  SS27,  Hay  27,  1896;  38So,  Fth.  7,  1S09; 
7m.  AW.  10,  1S99;  10740,  June  $8,  1901;  10751,  Nov.  H,  1901; 
Wt9,  AMg.  16,  1903;  C.  i59S9,  Dee.  16, 1909. 

LX  £  4.  Two  discharged  soldiers  were  brought  to  trial  under  the 
last  clause  of  article  00,  and  one  was  acquitted,  and  the  other  was  c«n- 
vicU'd  but  his  wntence  was  diisapprnvcd.  They  applied  for  pay  for 
the  period  spent  in  conllucmcnt  unailin^  trial  niul  hnul  action,  llrid 
that  thrro  whs  no  law  auUiorizing  tlu-ir  being  paid  for  sucli  period. 
P.  63,  17S,  and  179,  Jan.,  1S94. 

LX  F.  The  application  or  operation  of  tliiH  article  ts  in  no  manner 
affected  bv  the  fiinctnicnt  of  March  3.  1S75  (IS  Stat.,  479),  coiwti- 
tutine  pm6pzzlement  of  public  pn>perty  a  felouv  and  makinj;  it  triable 
bv  *  L'liiled  Slates  court,  such  act  being  a  purely  civil  statute.  Jt.  4^, 
I'Ol,  July,  1882. 

LXIA.  T<»  constitute  an  offense  under  this  article,  the  conduct 
Doed  not  be  "scandalous  and  infamous,"  These  words,  contained 
in  the  original  artiele  of  I77.'>,  were  dropped  in  tlie  form  adopted  in 
1S06.  Nor  is  it  essential  that  the  act  should  eompromisc  the  honor  of 
the  officer.'  It  is  only  neccasarj'  that  the  conduct  should  be  such  as 
18  at  once  disii^uecful  or  disreputable  and  maiiij'tjitlxf  -unbejittina  botli 
an  officer  of  the  Armv  and  a  gentleman.*  An  act,  however,  wmcb  is 
only  alightly  discreditable  is  not,  in  ^ractico,  made  the  subject  of  a 
charge  under  thU  artieJe.  TheariicJe,  in  making  the  punislimentof  dis- 
missal imperative  in  all  ca8e8,0Tidently  contemplates  t^at  the  conduct, 
wIiiIl'  unTittine  the  parly  for  tJie  society  of  men  of  a  scrupulous senae  of 
decency  and  lionor,  shall  exhibit  him  as  unworthy  to  hold  a  conunia- 
sion  in  Uic^  Army.     II.  S.  5S,  Mar..  186.1;  C.  17667,  Mar.  18,  1900.* 

LXI A  I .  Til  justify  a  charge  under  this  article,  it  is  not  iiecesRftry 
tliat  the  act  or  conduct  of  the  officer  should  be  immrdiately  conneclcd 
with  or  should  directly  a(\ovt  the  military  service.  It  issulficient  that 
it  is  moridly  wrong  and  of  such  a  nature  that,  white  dishonoring  or 
disjpracing  iiim  a.H  a  gentleman,  it  compromiaea  hia  character  and 
position  as  an  officer  of  the  Army.  H.  5,  I4S,  Oct.,  1S6S;  t4'  ^W, 
May.  1S67;  SS.  64.9,  June.  1869. 

LXI  n  1.  Knowinglv  making  to  s  superior  a  false  official  report 
htU  clmrgeuble  under"  this  arUcle.    R.  1,  S65,  OeL,  186S;  S7,  liS, 

>SeeG.  C.  M.  O.  30.  Bdqn.  Phil.  Piv.,  MaoiU,  Nov.  e.  IQll,  vbicb  pubUahcs  the 
record  nf  a  can^,  in  wliioh  cum>  U  wan  plnulod  Ihnt  thi>  part.  n\  ihn  RiKlicth  nrlicln  io 
unroustitutionul.antl  (lut  iho cnurt  had  no  jurisdiction.  Tbo court  beld  Uut  it  had 
junsdiclloti,  it'ifA,  coarict^d,  and  eentonceu  the  accuaed. 

»  G.  O.  26,  DL-p[.  of  die  MW>UTi,  1867. 

*  "An  oflicor  oi  iJi«  Army  is  bound  by  tba  }mr  lo  be  a  gentleman."  Atty.  Oen. 
Ciuhlng,  flOn.  413.  417.  Seed«rmitionaoT  putUlddtultloiuof  Uitidanoioffcam 
CDiit«mplHt«<l  by  Uiiii  utidc,  fn  C.  U.  16.  Annv  of  thn  rutumiu*.  1SS4;  t!o.  20,  Dopt. 
0* California,  imsTt;  do.  7.  Dcpt.  of  tho  I-ik™.  1872:  0.  C.  M.  O.  69,  Dept.  o*  tbft  Bast, 
1870;  do.  41,  U<l<|».  of  Army.  IS79.    S«oalao  0.  0.  13,  Deot.  of  Ibe  EtiM,  1806. 

♦  S«  CMTtnuton  r.  U.  S.  ^— ■  "  "    ■' 
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nient  or  security,  or  wlivru  iho  nonpayment  lias  been  accomnanit'd 
by  such  v)iYiimittanr<ra  ui  fraud,  dot-oit,  ov&sion,  d«nial  of  inrlobtMl- 
ness,  etc.,  aa  tu  amount  to  dishonorable  conduct — the  continued  non- 
payment) in  connection  with  the  i&ctm  or  circumstances  rendering  it 
diimonorabio,  mav  properly  be  decmud  to  con»tituto  an  offense 
chareeable  under  this  article.'  H.  IS,  4Ji5,  Feb.,  ISGS;  SiS,  6G4,  Jvlv, 
J8&?';  27,  4^0.  Vtc.  !S6S;  SS,  S3S.  Jan..  1869;  S9,  £08,  Aug.,  1869; 
34,  S07,  June,  187S;  G.  548g,  Dtc,  1898;  6931,  Mar..  1899;  £0063, 
May  4,  1910. 

^  UU  B  g  b.  An  indifTerence  on  the  part  of  an  ofrioor  to  his  peco- 
niary  obIit;ation>i,  of  so  marked  and  mexcuaahte  a  character  a.'*  M 
induct)  rcpi^Hled  just  coniplaiut^i  to  his  niiiiun-  coitimundor  or  (be 
Secretary  of  War  by  lus  creditors,  and  to  bring  dlicredit  and  vandal 
upon  the  niilitftr\'  service,  hi-ld  to  conatitulo  an  offense  within  the 
purview  of  tbia  article.'     H.  ^3,  666,  JvXy,  1867. 

LXI  B  fl  c.  Ht:ld  that  continued  negloct,  without  suitable  excuiw. 
to  pay  honest  dobl«  after  specific  assurances  have  been  given  of 
speedy  pa\'nient,  is  a  di'ihonorahle  act,  con.ititutine  an  olTense  under 
tiio  sixtv-first  article  of  war,  csDecially  when  the  refusals  are  so  oft«Q 
repeated  as  to  furnish  reasonable  pround  for  believing  that  the  officer 
design.^  to  indefinitely  defer  settlement.  Such  an  olfensw  19  peculiarly 
agfn-avatwl  when  the  debts  are  in  tlic  form  of  money  borrowed  froni 
enlisted  men  or  held  in  trust  for  them.  R.  St.  635,  Sept.,  1866;  42, 
64,  Nav.,  187.i;  l\  59,  2Gi,  May,  1893.*  lUUi  further  tJhat  embezzle- 
ment by  an  officer  of  a  soldier's  pay  which  was  turned  over  to  the  ollicer 
at  the  pay  table  for  detiverv  to  th'esoldier  i»  an  offentw  under  the  sixty- 
first  article  of  war.     C.  15177.  June  to,  1905;  S006S,  July  16.  1906. 

LXI  B  10.  Wliere  an  officer,  in  payment  of  a  debt,  gave  hbt  check 
upon  a  bunk,  ropresenting  at  the  saiiio  time  that  he  had  funds  there, 
when  in  fact,  aa  he  was  well  aware,  he  had  none;  held  that  he  was 
amenable  to  a  charge  under  this  article.     H.  IS,  207,  Jan.,  1866. 

LXI  B  II.  Where  certain  ofTicers  of  a  colored  regiment  made  a 
[u-acLice  of  loaning  trO  men  of  the  regiment  small  amounts  of  money, 
or  which  Uiey  chari;cd  and  received  in  payment  at  the  rate  of  two 
dollars  for  one  at  the  next  pay  day;  hfld  that  they  were  pi-operly 
convicted  of  a  violalioa  of  this  article.  K.  23.  260,  Oct..  1866;  24.  72, 
Dec. 1866. 

LXI  B  !2.  Wliorc  an  officer  stationed  io  Utah  was  married  tlicro 
by  a  Murnion  olltctal  to  a  female  with  whom  he  lived  na  iiis  wife, 
althouj^h  haWng  at  tbe  oame  time  a  legal  wife  residing  in  the  Statea; 
htld  that  ho  might  properly  be  brought  to  trial  bygoncrnl  court- 
martial  for  a  violation  of  this  article.    R.  23,  164,  Aug.  1866.    So 

'  Chm  of  officer*  mado  amra&blo  to  trial  by  court-iaartia],  uader  thi*  wticto,  for 
tlw  BonlnUUffleat  cd  pecuniary  obUgttlou  to  otlier  officer*,  eatiatei)  mea,  po«t  trukny 
and  civiUaaa  are  faiind  ia  tho  folloirina  Gcmonl  Ordnn  of  Uie  War  Depiirtmcnt  and 
noMlqiMrUn  of  Army:  No.  »7,  ot  ISGd;  No*.  3,  SA,  M.of  We»;  No.  19,  oTlSrO:  No,  17. 
of  1871;  Km.  22, 48.  of  1872;  No.  10,  of  1ST3:  Noi.  2S,  GO,  es,  83,  of  1874;  No.  SS.  of  1876; 
No.  lOOt  ot  1876:  Ni>.  46.  of  1S7T:  Nas.  30,  IZt.  of  1AS3;  No.  Sl.of  18S7;  No.  bi.  of  1888; 
Kn.  90,  o(  1800:  K<m.  3, 85,  of  lADl ;  Noo.  46,  Hf.,  106.  of  1S93;  No.  83,  of  1804;  No.  20,  ot 
180S:  No.  88,  of  1806;  and  No.  6,  of  1897.  Fi<r  Biijdiah  precedenU,  we  Jtamco  CourU- 
Uaidal  (Ooltectlan,  chiui!M.  etc.),  pp.  Wa.  »t),S.  GlO,  618,  623,  09G,  7B7,  SOS. 

*8m.  oa  tho  mihjtct  of  taoM  complauiia,  tlio  oiroubr,  iamied  origiiully  Iron  lb* 
Wu  Depart iiii>ni  (A.  U.  O.].  oa  Feb.  6, 1ST2,  In  which  the  Secrolary  of  Vw  "ded^M 
hi*  tDtenliim  Ui  bring  to  triiil  by  court-mnninl,"  under  tho  MSty-nnt  article  of  war, 
"any  officer  wtio,  after  due  notice,  thall  t.n]  to  fguiet  aixcb  claims  i^ainst  bim." 

■  Sm  FlMdw  V.  United  Slato,  148  U.  6.,  84,  01,  02;  bIm  26  CL  Cla..  Ml. 
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hcilH  cliArgoabIt<  under  Uit»  iirlido  when  it  clearly  ufFucts  tlio  order  and 
disripliiic  of  tho  inilitary  aon-ici>.  Stealing,  for  example,  from  n  fel- 
low itoUlior  or  from  an  oHicor  {or  8toaling  of  public  monov  or  other 
publit;  prijpcrtv,  where  tlit*  offense  is  not  more  properlv  a  nolation  of 
art.  00)  is  generally  Bo  dmrROable.  R.2/f.Ut,Apr.,lS67;  S6,SS,439, 
487.  Stpt.,  1S67,  to  Mar.,  1868;  36,  SlA.  Jan.,  1875;  39, 47,  Dtc,  1876. 
AnA  so  of  any  other  crime  (tiot  caoital),  the  commission  of  which  has 

Krcjttditrod  militarj'  discipline.  As  for  example,  tnooslaudiLcr  (or 
onticido  not  ainoutitiitg  to  murder)  of  a  soldier  {R.  25,  598,  June, 
1868;  SI.  37,  Dec,  1870;  ms.  Aw.,  187t;  33,  155,  Jtdv.  187S;  S6, 
607.  Sept.,  1875;  S7,  380,  Mar  1876;  41.  188,  Apr.,  1878);  assault 
with  intent  to  kill  a  fellow  soldier  (R.  37,  S8T,  664,  Har.  ot>d  May, 
186-9) ;  forgery  of  the  muiK'  of  «  disbursing  or  other  military  officer  to 
a  Govcniment  check  or  draft  (S.  89,  369,  Oct.,  1869) :  or  foreery  of  uii 
officer's  name  to  a  check  on  a  bank  (R.  S2,  623,  Hot/,  IS7S)  whether 
or  not  aiiyihitt);  was  in  fact  lost  by  the  Governmenl  or  the  bunk  or 
officer;  forcer>'  in  signing  the  name  of  a  fellow  soldier  to  a  certificate 
of  indcbtooness  to  a'sutlcr  {R.  9,  3S8,  July,  1864);  or  to  an  order  on 
a  paymaBt«r  (R.  4£>  562,  Mar..  1880);  cmbezzlemejit  or  misappru- 
pnationof  the  properly  of  an  officer  or  soldier  (J?.  M,fO/,Ort.,  1877); 
misappropriation  of  ration  nionev,  tlie  net  being  a  fraud  and  not » 
breach  of  trust.     C.  18764.  feh.  5,  1906. 

LXn  C  1.  field  that  for  an  officer  to  print  and  publish  to  the  Army 
a  criticism  upon  an  official  report,  made  by  another  officer  in  tho 
course  of  his  duty  to  a  common  superior,  charging  that  sucli  report 
was  erroneous  and  uiudc  with  an  improper  and  interested  motive,  was 
gravely  unmihtarv  conduct  lo  the  prejudice  of  good  order  and  mili- 
tary discipline.  An  officer  who  deems  himself  wronged  by  an  official 
act  of  another  officer  shoiJd  prefer  charges  against  the  latter  or  appeai 
for  redreaa  lo  the  proper  8iii)crior  autliorily.  He  is  not  permitted  to 
resort  to  any  form  of  publication  of  liis  strictures  or  grievances,  R.  39, 
431,  Fth.,  3878.  Sohftd  that  for  an  officer  to  puMisli  or  allow  to  bo 
published  in  a  newspaper  of  general  circulation  charges  and  insinua- 
tions nguinst  a  brotner  officer  bv  wluch  his  character  for  courage  and 
honesty  bt  nsi>ersed  and  he  is  held  np  to  odium  and  ridicule  before  the 
jVrmy  and  tlic  comjnunity  wiw  a  tiiglily  unniililnry  j)roceeding  and 
one  calling  for  a  serious  punishment  upon  a  conviction  under  tliJs 
article,  and  this  whether  or  not  the  diarges  as  publislied  we-re  true. 
B.  48,  884.  May.  1S79. 

UII  C  2.  The  withdrawing  by  a  disbundng  ofRcor  of  the  Army 
from  an  authorized  depository  of  public  funds  for  a  purpose  not  pre- 
scribed or  authorized  by  law — as  for  personal  use.  or  to  pay  clainut  not 
due  from  tlie  Unit^l  States  or  payable  bvsuch  officer — being  a  form  of 
emiM-zzIenient  defined  bv  section  S48S  li.  S.,  is  properly  cnaived  M 
embezzlement  under  thw  article.  R.  85, 588,  May,  1868;  87. 4lJ,Dee., 
1868:  33. 291 .  495.  Sept.  and  Nov..  1872;  38, 96,  May,  1876.  Tliough 
the  otTensfl  may  in  terms  be  laid  as  a  violation  of  the  act  of  1S66  (54tyS 
K,  S,),  it  is,  iulieiHl,  only  a  fonn  of  a  charge  of  violation  of  the  ninety- 
ninth  (now  sbcty-second)  article  of  war.'  the  act  of  Congress  merely 

*  Anexauiaftliouot  the  opinion*  in  tlie  c«a<«  upon  vliich  ilie  text  in  Ia*c<I  dbcJuma 
the  bcl  Uiat  iJte  diatinction  belwren  Iho  chum-Ktvi  of  Ihc  geaerol  off«nce  o(  enibesd^- 
Bi«ntand  tli«  mrUcuhr  erobeulomcm  dolin^d  in  ihoiu-tof  JuaoH,  1866,  nowBec. 
6498,  R.  8.,iiic1nirly  wt  uiit  mid  di^lined.  tbcdidprrai*  being eomariied  thnc  it  «ould 
be«D  ant  tochurge  iheaclsuctuutinthiolaucrElututaaaB'riolatkiaoI  ihedxtielb 
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into  tJio  statutory  crirao.>  If  the  wiihdrtwdl  or  applicalion  of  the 
fundi;  is  situpiy  oiio  not  prescribcil  or  authorized  bv  law,  tJi«  offonst*  is 
complete.'  It.  B5,  688,  May,  1S68;  27.  116.  July,  1888:  SS.  4-H. 
Nov.,  I87B;  S8,  9$,  May,  1876.  An  al>senco,  liowevcr,  of  cTimmal 
motive  in  tho  illegiu  act  may  bo  aliowu  in  tnitigation  of  »ontonr«  in  a, 
military  case.  li.  33,  j^4<  tupra.  So  hfld,  t)i»t  it  coiislitulvd  uo 
defense  to  a  <:harge  of  «u  cinbozzlement  of  this  dasa  (though  it  might 
be  shown  in  mit4gatiou  of  punislimoul)  thai  tho  ofiicor  had  ri'-stored 
ti>  tho  public  depository  the  fumln  illpgully  withdrawn  by  him  before 
a  formal  demand  was  mndo  fur  Ihu  sauu^     R.  B5,  688,  supra. 

LXII  C  3.  In  view  of  tho  injunction  and  dofiiiition  of  sections  3622 
and  6491, 11.  S.,  an  ollicer  wlu>,  in  his  oUicinl  capacity,  receives  public 
money  (not  pay  or  an  allowance)  which  ho  fails  duly  to  account  for  to 
tho  Unitod  btates,  is  t^uilty  of  embezzlement.  The  statute  makes  no 
distinction  as  to  tho  sources  from  which  tho  mouoy  is  derivcid  or  tho 
circtuaslances  of  its  receipt.  Nor  is  it  material  whether  or  not  the 
oiUccr  actually  converted  it  to  his  own  use  or  what  was  the  motive  of 
his  disposition  of  it.  So  held  that  an  officer  who,  haviuf^  claimed  and 
exacted  certain  moneys  of  llie  United  States  fnim  (Jovernment  con- 
tractors, failed  to  pay  the  same  into  tho  Treasury,  or  to  duly  accoimt 
therefor,  was  guilty  of  embezzlement  under  this  article.  P.  53,  IS8, 
Pvh.,  1892. 

LXII  C  4.  Where  an  officer  allowed  to  an  enlisted  iftan  and  paid  to 
him,  out  of  certain  public  funds  consisting  of  tho  proceeds  of  a  public 
sale  of  condemned  quartermasti-r  stores,  an  amount  of  10  per  centum 
on  tho  total  of  such  pn>c«eds,  as  a  compensation  for  the  services  of 
such  man  as  auctioneer  at  the  sale,  held  that  such  pa^'mont  was 
illegal  and  unaulhorizeil '  and  constituted  an  embezdemcut  of  public 
money  charjjcablo  under  this  article.     /*.  69,  £01,  Apr.,  i893. 

LXn  C  Ji  a.  Whether  acta  committed  against  civilians  arc  offenses 
within  this  article  is  a  question  to  be  determined  bv  the  circumstancea 
of  each  case,  and  in  regard  to  which  no  general  rule  can  bo  laid  down. 
If  the  offense  be  committed  on  a  military  re.iervalion,  or  other  promisee 
occupied  by  tho  Army,  or  in  its  neighborhood  so  as  to  bo — so  to 
apeak— in  the  constructive  presence  of  the.\rmy;  or  if  committed  hy 

docidins,  tliBt  DO  c-huvc  caa  1>a  Uid  under  tbc  aixty-occimd  nrUcle  of  war  U  it  la  men* 
tioam]  m  any  piecmltnfE  article,  etitl  it  ia  ap|»fviit  that  the  «iinbM2l«(n«at  dofiaad 
in  Mic.  648S,  K.  S.,  is  not  Uie  oSeace  denouacM  in  «t(lier  the  Cnl^r  fuurlh  puaenph 
rcfeiTod  to,  and  lamaboof  tiieopinion  thatitiaanmcinof  vnibRMlcmrnliiiafmnt 
from  tbutiIHiu<.il  ia  theuiiilhpangraphor  Uiorixlielharlideof  war.  Bince  tbemoocy 
which  id  the  fubjrct  of  onibcxtlonMsit  tuulor  Ibo  bltor  ariirlo  in  ninacy  'funitbM 
(or  miliiary  service,'  nbereaa  under  eec.  54S8,  the  I«tn  'money'  comprolieDds 
uiy  public  inoBey,wn«thcrappropria  tod  for  thfl  mill  ta^wrvice  or  for  other  ptirpOMa. 
The  oReoce  denounced  in  (ec.  M88  ia  much  braodW  and  mem  comprriienrivfi 
than  tb«  othcv,  th«  former  belne  the  appUcatian  by  a  disbaning  olGccr  of  iiiooey 
toftDyunautbarixctdpurpoM!,  whtW  under  tho  ninth  parafcraph  moDtioned  ibomunoy 
vbicii  Id  the  aubj«cl  of  uie  embexslemeDt  it  money  approprlalod  f^ecifically  lev  Uie 
miliUiry  blyvico,  imd  it  in  i|uil<>  prubablo  from  tlio  conU.'St  of  Ihu  entire  puogniph 
that  the  torrn  'i>mb«iletn«it,'  an  thwe  employed,  means  midi  an  oSence  as  is  ff«n- 
orally  undcfMood  whure  one  liaviog;  the  aioney  of  another  ia  hie  cualody  appropr&tca 
it  toniaovra  um  with  fnlonioiixinli'Bi.  iuiemling  todoprivR  the  tnio  i>TDrT  lh«avof." 

>  Se«  remarka  of  Die  8e>-reury  of  Wnf  in  G.  C.  M.  O.,  34,  Wu  Dopartmeint,  197S, 
quolod  in  prac«diug  nolo. 

■  Compare  14  Op.  Atty.  Gen.,  473. 

*  Be«  opinion  of  the  Second  Oomptraller  ol  the  Treasury  pubUdied  In  Oirc.  No.  3, 
A.G.O.,WM. 
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in  pMiorftl  properly  bo  cJiftrgcid  under  article  Q2.'  IJkowiao  the 
soiling,  tlirougli  n(?glert  Icming,  etc.,  by  soldiers,  of  properly  issued  to 
ttiom,  but  not  iiicntioiicd  iu  nrticlfl  17.  should  bo  cliai^vd  uudvr 
article  G2.  Tims  keJd  that  a  ftelitng  or  losing  of  (ho  foUnning  artiolea 
WR8  not  puui^iahle  uud«r  article  I7,  but  untlor  &rticlo  62,  viz.  ^ouu, 
pillows.   pillowciifiO!!,   mattress    covers,   8helter    tent,   barrack    ba^, 

great-ooat  strap,  tin  cup,  spoon,  knifo,  fork,  meat  ration  riiti,  car- 
ideea.  P.  17.  119,  ifay,  I8S7;  SI,  151,  Dee.,  i8H7;  52,  2^^,  Fah., 
ISm;  C.  12790.  Juiy  26,1  !)0S. 

L3UI  C  1 1 .  lleM  that  diari'spn^lful  lan^age  used  in  regard  to  hia 
captain  by  a  soldier,  when  di<tachp<l  from  hiH  companv  and  serving 
at  a  hoepitul,  to  tho  surgoon  in  chorgii  of  which  ho  liaJ  boon  ordered 
to  report  for  duty,  was  an  olTenae  cognizable  by  court-martial  under 
article  62.     it.  6,' 53,  Mar..  IS64. 

LXII  C  12.  A  noncomplianco  by  a  soldier  with  an  onler  emanating 
from  a  uoiiconimbtsionoil  officer,  or  offering  violenro  to  the  latter,  is 
not  an  offense  under  artifl»  21,  but  one  to  be  charged,  in  g<;n«raJ, 
under  tho  sixty-second.     B.  9.  90,  May,  !S64;  11.  491.  .ifar.,  1865. 

LXII  C  13.  A  vhorgo  of  druidcennt^^  on  duty  (drill).  hrH  not 
sustained  where  the  party  was  found  dnmk,  not  at  or  during  the 
drU!,  hut  at  tho  hour  appointed  for  the  drill,  wtuch,  however,  by 
reflfion  of  his  drunkenness,  he  did  not  enter  upon  or  attend.  The 
charge  shoulrl  pmiterly  have  been  laid  under  article  62.  R.  $9,  £S0, 
Oct.,  IS77;  C\  15376.  Apr.  £2, 1910. 

LZn  C 1 4.  Where  an  officer,  after  being  apeciallr  ordered  to  remain 
with  bis  company,  alMcntvd  liim^eif  from  it  and  ^rom  lu«  duty,  and, 
wiiile  thus  absent,  became  and  was  found  drunk,  held  that  he  was  not 
Htrictly  cliargeable  witii  druiikoJinrMS  on  duty  under  article  -t^,  hut 
was  p'roporiv  chargeuWo  with  drunkenness  in  violation  of  tho  SJxty- 
socond  article,  disobedience  of  onlert,  and  unauthorized  absence. 
H.SS,4S5,  Jan..  1877. 

LXII  C  1.5.  Ilfld  that  it  is  competent  for  the  President  as  Com- 
mander in  Chief  to  prescribe  a  maximum  punishment  for  the  offense 
of  loaning  money  at  usurious  ratca  of  interest,  and  that  if  such  order 
be  ifisueu  it  would  he  proper  to  make  the  punwliment  of  noncom- 
missioned officers  for  that  offonae  more  aovero  that  that  of  nrivates. 
assess.  Mar. $7,  I9U. 

LXII  Gift.  Utld  that  soldicr«  who  commit  a  disturbance  upon 
private  preinLset*  while  in  unifonn  violate  tlie  sixty-second  article  of 
war,  as  their  conduct  'a  to  the  prejudice  of  good  order  ami  militoiy 
discipline.    C.  16603.  .J'lly  8, 1904. 

LXII  C  17.  Hfld,  in  the  ca.so  of  an  ofTicer  who  had  been  permitted 
by  his  commanding  olliccr  to  loavo  hit;  confinement  in  ohi.sc  armst 
temporarily,  and  who  delayed  hi*  return  for  a  brief  period  bevond 
that  fixed,  that  such  delay  did  not  i)ronerlv  constitute  an  offense 
under  the  sixty-fifth  article  of  war  but,  if  Buniciontiy  serious,  should 
bo  charged  under  tho  sixty-second  article.     U.  30,  .582,  An^.,  1870. 

LXn  C  18.  Held  that  a  failure  to  obey  an  order  lo  proceed  and 
re|>ort  in  arrest  to  a  cerl ain  ronimnnder  was  ch«rt;e«hlp  as  an  offense 
uniler  the  sixty-second  article  of  war  and  not  under  the  sixty-fifth 

•  A»  XhiK  pawning  of  a  rerulvor.  0.  C.  M.  O,  77,  Dept.  o(  the  Mteciiirt,  I8r-(.  80, 
the  (punblinK  away  "(rlothui(t,  G.C.  M.0, 11,  Ttr^t  ofTexad,  1873.  8u,  the  spoiling 
by  a  buglur  <A  hia  bugle.    0.  C.  M.  0.  36,  Wu  Dept.,  Un. 
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art,  61).  R.  I6,38t,  July,  1865;  SI,  m,  -M«y,  1871;  \0, 3S,  Oct.,  IS77, 
C.  16638,  Nov.  £4,  ISOS.  Striking  a  soldier,  or  using  any  imnecoa- 
Baiy  violence  a<^uingt  a  soldier  (by  un  olTicor).  P.  39, 25,' Feb.,  1890. 
Neglect  on  tlie  jiart  of  an  olficpr  of  enginwra  to  ovei-see  (lie  execution 
of  A  umtruct  for  a  public  work  gloved  under  hm  cliArgv,  Uie  duo  fullilU 
ment  of  such  charge  Wing  a  military  duty.'  P.  31,  S67,  Apr.,  1SS9. 
A  public  crilioUni  in  a  ncwsjmpLT  (Ijv  nn  ii!!ic«r)  of  a  case  wliicli  hmi 
been  investifiated  by  a  court-mart iiil  and  was  awaiting  tbo  uctiun  of 
UtB  President.  H.  60,  8G,  Mar.,  /S.W.  As.siiming  (by  an  oliicoivl  to 
copyrij;lit  as  owner,  and  tJum  lu^s<>rtiIlg  tlic  exclusivu  nj^l  to  pubusli, 
in  an  abnitgod  fonn,  the  Infantry  Dnll  Regiitatit>ns,  pmptTty  of  tlio 
Uoited  StaU!s,  aiiii  Uio  formal'  otlicial  publiciition  of  wludi  bad 
alreu<Iv'  been  announced  in  orders  bv  iJie  secretary  of  War.  P.  60, 
S7S,  Dfc,  1891;  68,  156,  Oct.,  18^3.  Selling  coiidcmnwl  miliUry 
Btores  (by  an  ofCicer)  without  due  nulioo,  atul  not  8US|)ondin|;  the  sue 
when  better  prices  could  have  bc«n  obtained  bv  deferring  it,  in  vio- 
lation of  Aiiny  Kc^^iiitioiis.  P.  60,  448,  Dec,  {891.  Misconduct  by 
a  Eoldier  at  target  practice,  consL'ilinc  of  breaches  of  tlie  publitdicd 
iiwtructious,  false  statcuiouts,  or  marking  with  a  view  fraudulently 
to  increase  a  econ'.  etc.  P. 20,367,  Xw.,  1887;  Si,  g66,  Dec,  1887. 
Violation  (by  a  eoldior)  of  a  pledge  ^ven  to  liis  commanding  oiricor 
lo  abstain  from  intoxicating  Uquors,  on  the  faith  of  which  a  previous 
ofFen.'fo  wa-s  condoned.  P.  44,  H,  jVw.,  18S0;  C.  tSS46.  Oct.  SS, 
19(y7.  Bigamy  (by  a  soldier)  committed  at  a  military  post.  P.  $1, 
430,  Jan.,  1888.  Disobedience  of  orders  by  a  general  prisoner.  ^B 
C.  16280,  Ajrr.  86,  190/,.  Absence  from  quarters  between  an  unan-  H 
nounccd  inspection  and  reveille.  C.  S694,  Mar,  11,  1909.  Att^-mpt  ' 
to  commit  rape,  or  ai^ault  tmd  battery  with  intent  lo  cotnmit  rape. 
C.  S3910,  Nov.,  23,  1908.  Failure  to  pav  a  debt  due  to  post  excJiango 
or  post  Jaundrj'.  C.  11776,  Dec.  17.' 1901.  Failure  to  pay  debt 
wlien  such  conduct  b  to  tlic  prejudice,  etc.  C.  5488,  Dte.,  1898; 
6931,  Mar.,  1899. 

XXn  E.  The  foUoM-in^  mrts  have  been  held  not  to  bo  copiizablo 
as  offenses  tmder  thin  article:  A  mere  breaeli  of  the  peace  committed 
by  a  soldier  (wliilc  ubseut  alono  and  at  a  distance  from  lus  post  ^)  in 
u  street  of  a  city,  and  in  \-i»lat!on  of  a  muniripal  ordinance.  R.  33, 
277,  Aug.,  1872.  Pecuidni^-  traiisaction.-(  between  enliMtod  men  of  a 
culpable  character,  but  in  their  private  capacity  and  not  directly 
affecting  tlie  service  or  impairing  militarj*  discipline.  R.  II.  490, 
Fth.,  1865;  18^  380,  Nov.,  1865;  36,  480.  May,  1875.  Spcculaiing 
and  gambling  m  stocks  bv  a  disbui-sing  officer,  tlie  proper  perform- 
ance of  whoso  militiuy  rfuty  was  not  nffecteu.  (But  recainmmiitd 
Uiat  h«  bo  relieved  from  the  duty  of  (Uabursing  public  money.)  H.  17, 
ttj  July,  1865.  Keenlbiting  \iy  t!ie  procurement  of  tlio  recruiting 
officer,  afler  having  been  <iischiirged  for  a  disiibiHly  slLll  continuing: 
the  act  bping  in  good  faith,  and  the  alleged  olTenso  being  conimilteil 
before  the  party  could  bo  said  to  have  fully  come  into  the  service. 
R,  6,  203,  Junf,  1864-  A  reaort  lo  eini  proceedings  by  suit  againnt 
a  superior  oflicfr  on  account  of  acl^  done  in  the  perforliinncn  of  mil- 
itary duty.    But  held  that,  if  the  verdict  should  bo  for  the  defendant, 

» See  RudUu  w.  U.  S.,  10  Ct.  Cl_- .  3Wi.  4tt,  412. 

■SmS.O.SOG,  Dipt  Mci ,  IHO.*^;  do.  .'>,  id.,  1S96,  nnil  tlioardvf  prvM-ribinxmitximuia  ' 
pnaUunenb).    Court-lliutiAl  Muiual  (i9Uti,  p.  53). 
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infrftctions  of  rule  by  ciTiLian  emplnr««fi  tn  be  dealt  vritli  under  tho 
roffulatiorw  f^Temin^  tho  civil  ftervic^,  anil  timt  tlie  promulgating 
nnler  of  the  prooeedings  of  such  Irials  by  courte-murtiul  sliuulU  Mt 
Tortli  the  circumstADces  wliicli  render  a  military  trial  necessaiy. 
a  10782,  June  £9, 1901. 

XXIII  I).  The  aci^eptod  interpretation  of  the  aixty-thirci  artide  of 
wiir  lA  tliiit  it  subjwrt-*  in  tiino  of  wiir  the  c!i«.*sm  of  porsoiii^  rtii«;ifie(l 
nnt  only  to  military  disiiipline  and  govemment  in  L't-neral,  but  also  to 
llic  jnn-idiction  of  courtsHnartinl.    H.  23,  SSI,  AW.  /,  I8G6. 

LXIII  K.  Tlio  forfpitun'8  adiudijfd  UKabist  the  pay  of  civilian 
ftmployopa  by  oourt-»-mtirtitJ  wlion  wntonced  under  the  sixty-third 
arlicto  of  war  should  be  willdicld  from  their  pny  unit  allowed  to 
remain  in  the  apprnprialJon  to  which  nay  portaina.  C  ^S6,  Nov., 
1900:  10782,  June  W,  1901. 

LXV  A.  Though  any  unauthorized  leaving  of  liis  confmement  by 
tm  ofEci^r  in  close  arrest  is,  utrielly,  a  vii^ifation  of  the  aiticle,  it 
would  seem,  in  view  of  the  severe  mandatory  punislmioiit  prescribed, 
that  an  (ilHccr  slioidd  not  in  general  be  bniught  to  trial  under  the 
sumo  unless  his  act  was  of  a  reckless  or  deUberately  insubordinate 
character.'     R.  S,  IBS,  Oct.,  18GS;  S7,  ISO,  Auff.,  1868.  M 

LXV  B.  f/fld  that  a  regimental  commander  is  a  "commanding  V 
officer"  within  the  meaning  of  tJie  sixty-fifth  article  of  war,  although 
)ii»  regimeut  is  a  part  of  a  higher  command;  for  instance,  part  of  a 
bri^isae  or  of  a  brigade  post,  and  thiii  is  true  even  if  a  part  of  his 
regiment  is  detaclted  from  tlic  brigade  or  pout  of  which  it  forma  a  h 
part,     a  mihO,  Jan.  S9,  1910.  f 

LXV  C  When  an  officer  is  placed  in  ftrre*t  in  the  operation  of  tlie 
aixty-fifth  article  of  war  and  subsequentlr  tried,  kfM  that  be  is  not 
entitled  to  bo  relea>ied  from  arrest,  as  a  ri^it,  until  the  proper  review- 
ing authority  has  actud  on  the  record  oi  his  case.  C  l9So4,  June  S4i 
1908. 

LXVI  A,  Tho  word  "crimes"  as  used  in  article  66  is  conslTue<l  to 
mean  serious  military  offenses.  So  that  a  soldier  should  not  ordinarily 
be  "confined"  when  nut  charged  with  one  of  tlio  mrtre  serious  of  the 
military  offenses — in  other  words,  when  charged  only  with  an  offense 
of  a  mmor  character.     P.  HG,  78,  Ort.,  18S9;  .'iO,  }/,].  Sov..  1891. 

LXXIA.  Tho  term  "witliin  ten  dava  thereafter,"  Mi  to  moati 
after  his  amM.    R.  9,  57$.  Sept..  18G4:    O.  li>G59,  Dec  19,  1903. 

LXXI  B.  Udd  a  suthcient  compliance  with  the  requirement  att 
t«  t!io  service  of  eharRcs,  to  have  served  a  true  copy  of  tho  extsline 
charges  ami  speritication.t,  though  the  list  of  witiie.tisRS  appended 
to  tho  original  cliat^es  was  omitted,  and  tliough  the  chants  them- 
selves were  not  in  sufficient  le^l  form,  an<l  were  intended  to  bo 
•mended  and  redrawn.    R.  25,  S60,  Ffb.,  1868. 

LXXIC.  The  fact  that  cases  of  ofTicera  put  in  arrest  "at  remoto 
military  pORto  or  atatlons"  ara  excepted  from  the  application  of  the 
krticlo  doM  not  authoriKo  an  nbuso  of  tlio  power  of  arrest  in  tbe«a 
CBMS.  And  where,  in  such  a  case,  an  arrest,  considering  the  facilities 
of  communication  with  the  department  heaiiquAi-teci  and  other  eir^ 
cumstances,   was   in   fact    uureasunahly    protracted    without    trial, 
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*  Ii  ia  ao  deloaao  to  a  cluw 
aocusad  U  innucviit  of  tho  o£ 
Id.  (PMcedeaU),  U. 


I  of  l>r«uck  u(  urruHt  ia  viokiioa  ot  Utia  article  lltal  tha 
iuN>  fur  wliich  h<i  vna  axttuuni.    Uoiigh  (Pnclico),  4IH  ;.J 
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marljul  under  tlio  aulbority  uf  tliis  article'  A  coTpa  comtoondcr 
may  also  convene  wich  cmirl  wliem  tJio  divifiion  or  separate  brigRcie 
commaiuIiT  is  the  otvusor  or  proseoutor,  by  authorily  ol  Uif  act  of 
December  24,  IS6I  {12  Stat.,  ^m),Jt.  7,  SS7,  Feb.,  1884.  But  sound 
prinei[>k's  of  public  policy  ruquire  that  only  the  lughest  mititary 
authority  in  any  army  ohotdil  be  v(»l4><l  with  the  ^nal  power  of  the 
confiriuation  aud  execution  of  sentt^nces  of  deatli  and  dmmi^al,  and 
tlie  act  of  December  24,  ISCl.  has  nover  been  construed  as  conferring 
this  piinvr  u{)iin  a  corps  coouuiuider  when  hiii  cuiniiia&d  iii  not  a  s4>pA- 
rato  mid  distinct  army,  but  only,  aa  in  tlio  case  of  corps  of  Uic  ^Vrmv 
of  the  Potomac,  a  coni<tttuent'piirt  of  a  larger  body.'  li.  It,  64S, 
Mar..  ISOr,;  ('.  4S77,  June  7,  IS9H;  J,710,  Jvly,  189S;  SISt.  Oct.  8, 
1S88;  SHJ7,  May  S,  1.901;  IG710.  Jvly  £3.  1908. 

LZZII  E  1.  An  usiiLsluut  adjutant  j^cnend.  ur  other  staff  officer  of 
a  department  commander,  i.s  not  empowered,  of  his  own  authority, 
in  the  ab»«'nc«  of  tlie  commander,  to  reiieve  an  oflicer  duty  dotailcd 
upon  a  court-martial  by  such  commander,  anr  more  tlian  he  ta  so 
empowered  to  detail  a  new  oHicer  ti»  a  member  of  ituch  a  court.  R.  4S, 
332.  June.  ISSO. 

LZXII  V  I.  The  "Army  of  Cuban  Pacification"  was  "an  army" 
within  the  ineaninf;  of  the  seventy-second  nrticlo  of  war,  und  not  a 
territoriid  division  or  department.     C.  10710,  Feb.  iS,  1008. 

LXXII  (i  1.  A  Itcutt'narit  colonel  in  temporary  command  of  a  tcr- 
riloriul  divii^ioii,  dopurtment,  or  arm-,  is  without  authority  to  appoint 
a  general  court-martial.  C.  17335,  Jan.  7.  1005;  n£18,  Feb.  IS, 
1005;  16710,  Jan.  20,  1908;  18764,  Jan.  4.  1908. 

LXXII  G  2.  Held  that  an  officer  who  is  not  qualified  under  the 
aeventy-sccond  article  of  war  to  convene  a  court-martial  can  not 
issue  orders  deUUini;  membera  to  a  court  already  appointed,  even 
though  he  succeed  to  the  command  held  by  the  convening  officer. 
C.  16710,  Am.  So,  1904. 

LXXII  H.  ^\'hen  troops  in  the  prosecution  of  a  pracUee  march  or 
while  engairod  iu  u  joint  cncanipmcnb  or  maneuver  pa.v-i  within  the 
territorial  limits  of  a  department,  they  pass,  for  court-martial  pur- 
poses, from  tlie  jurisdiction  of  the  depitrUiient  in  which  they  are  per- 
manently Htationcd  into  that  uf  the  commander  of  the  department  in 
which  they  are  temporarily  operating  because  of  the  duty  mentioned 
above.     C.  enOSS,  May  9.  1907. 

XXXn  I  1.  Wiether  the  commander  who  convened  the  court  is 
to  be  regarded  as  the  "acfuser  or  prosecutor"  in  the  sense  of  the 
article  in  question,  wliero  he  hns  had  to  do  wilJi  the  preparing  and 
preferrinf!  of  the  cliarpes,  is  mainly  to  be  deteniiined  nj-  uis  animm 
m  the  matter.  Ho  may  like  imy  othiM'  oflicer  initiaU  an  invesligation 
of  an  otlicer's  conduct  and  formally  prefer,  as  his  individual  act, 
chnrgea  against  such  oflicer;  or  by  reason  of  a  pei'sonal  interest 
ndverao  to  the  accused  he  mny  adopt  proelicatly   as  his  own  charges 


I 
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■Thin  tefontothooldxixty-liflli,  now  th»tevont>-.wcon(l, article,  but  both  contain 
al  cifllcc 

Ihat  "nader  the  onnhiiadrod  ancl  iwrvaiii'itrticla  ^A  war  a  cbrp«  commanilKr  i»  bold 


theexprMHJoa  "a  nMieral  olKcer  commaadingaaaRny,  " 
*  Utidecdatu  u(  Auff.  6, 1808,  ibeSMnHary  cf  Wardecidod  (circ.  30,  A.  O.  O.,  18S6] 


to  baa  commander  of  an  army  in  tho  Gold  whoa  biacdTrn  la  iiol  a  coiwlltuent  part  of  a 
lacger  body  and  li«  may  •  •  "  coiillmi  n-atenooi  ol  diiiuiioal  of  oOiucn.  A  corpa 
conim)indi.T  niay  aUo  ccin\-oni:  *urh  trourl  wburo  tli«  diviidoii  oTfopoiata  briitado  ccnS' 
laander  is  th^  accOMr  or  prawcutor. " 
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malcp  liim  the  "accuser  or  prosecutor"  viihm  the  meaning  of  dm 
articlo.  Nor  \a  the  fiict  that  they  have  been  Binned  by  anollier  con- 
cliJDJvo  on  the  qu&stion  whetlter  tho  conveniiL^  cominan<l4^r  is  Iho 
actual  accuser  or  prut»ocutor.  The  objection  that  such  commander 
13  Aiich.  caJLt  in  (|uestion  the  legal  constitution  ol  the  court,  and  whilo 
such  objoctiun,  if  known  or  oolicved  to  exist,  should  regulariy  be 
int«rpoflcd  at  or  befnro  the  arrai>;ninent,  it  may  be  taken  uurinj;  tho 
triitl  nt  any  stu^o  of  t)io  procoivhii;^.'  If  not  udmittoti  by  the  |iroso- 
cution  to  exist,  the  accused  ii  entitled  to  prove  it  Uka  any  other  issue. 
li.  I.  4S0,  Nov.,  ISeS;  S,SS,  Mar.,  1864. 

IXXII I  a  a.  When  superior  authority  directs  the  commanding 
gencrtil  of  a  department  to  hrinj;  a  curtain  ollicor  to  trial  f<)ri;criaiu 
indit^atod  offensos  and  leaves  the  details  oidy  of  tbo  preparation  of 
tlie  chnrsm  and  specifications  to  the  discretion  of  the  aeparlmeut  . 
commiindor,  held,  that  tlio  departmout  comuiundcr  by  Uius  pre- 
pariri;;  tlie  charges  doeA  not  become  the  accuser  witliin  the  meaning 
of  Ihoscvoiity-secoad  article  of  war.  C.  t7SiS,  Pth.  17,  t9i)5;  17SSS, 
Jan.  7, 1'Mn;  188(4,  ^ov.  S,  1S(JS.  ^ 

LXXIIlSa  (1).  HtM,  that  when,  in  the  execution  of  his  dutim.  W 
the  department  commander  is  colled  upon  to  onior  the  department  ^ 
jud<:e  advocate  to  fnnnuUl*  an<l  siyn  cliart^efl  made  by  anotlier,  tho 
department  comiiiHudcr  who  is  tho  convening  authority  does  nob 
thereby  bocome  tlie  accuser.     0.  S9I3,  itar.  17,  1898. 

Uiilll  A.  Accordui;;  to  the  t^eneral  dedinition  f;tvcn  in  the  act  oF 
March  '.i,  1799  (nee.  1114,  R.  S.),  a  division  is  an  organized  command 
oon«i»ting  of  nt  lca»l  two  bri^a<ac«,  and  a  hrj^ndo  an  orgajiized  com- 
man<l  consisting  of  at  least  two  regimonte  of  mfnntrv  or  cavidry.  A 
bri^arle,  however,  to  be  a  "«eparat€  brigade"  in  Oie  sense  of  this 
article,  must  not  exist  as  acomponent  part  of  a  division:  to  authorize 
iui  commaniler  to  oniiTfflie  a  general  courl-martiHl  it  niiLst  be  detached 
from  or  discoiuiectcd  with  any  division  and  he  opcraliii;;  iu>  a  distinct 
command.  Thus,  where  it  appeared  fmm  the  recnrd  of  a  triiii  that 
the  court  was  convened  by  a  colonel  coiumaudin;;  the  "2d  Brigade, 
3d  Division,  i4th  Army  Conis,"  Wi^  that  it  was  quite  cJenr  that  sucli 
colonel  did  not  command  a  ''stparalt  brigade,"  and  was  therefore  not 
autliorized  to  order  a  general  court-martial.  It.  S,  5^0,  Aug..  1863; 
e,S50,  Aw.,  1864;  10,  5S  and  WG,  Juhj  ami  Awj.,  I8G4;  IS.'S9,  Pre, 
1864:  C.  4387,  June  16, 1898;  7777,  Mar.  6, 1900;  7778,  Mar.  6, 1900; 
8531,  I)fc.S9,  1900;  17.m,  Mar.  S,  1908. 

IXXin  A  1.  On  August  31,  1S64,  was  issued  from  the  War  Depart- 
ment a  gi-neral  order— No,  2'A  of  that  year — which  directed  as  fol- 
lows: "Where  a  post  or  district  command  is  corngxised  of  inixi'<l  troup», 
equivalent  to  a  origade,  the  commanding  officer  of  tlie  department  or 
army  will  designate  it  in  ordera  as  'a  aepamte  brigade,'  and  a  copy  of 
such  order  will  accompany  the  proceedings  of  any  general  court  mar- ^ 
tial  convened  bvsuch  bri<^ido  commander.    Without sucJi  authoritjrfl 
commanders  of  posts  and  districts  havuig  no  brigade  organization  ™ 
will  not  convene  general  courts  niartiid."    Under  tliis  order,  which 
was  applied  mainly  to  tho  commands  desi^atod  in  the  war  of  the 

'  Or  It  may  be  Uken  to  tlie  reviewing  officer  willi  a  view  U>  hb  diaappioviiu  the 
Notanc*,  or  may  bo  rnaHfi  In  tlio  Protddont  Kftcr  the  iippnivnl  oud  •xocutioo  at  tlui 
nntenc*  vith  a  view  to  having  the  umo  doclarad  iuvalid  or  to  tho  obtaining  of  other  ^m 
apprapriato  (cJief.  ^| 
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LXXXU  B  3.  Where  Uie  rAption  of  itio  orders  appointing  two 
gou«riil  court^uiKrtial  wtTtf  rMpectivoly,  "Headquarters  2d  Efetach- 
inent,  Pliilippine  Expedition,  SK-amer"  C'Aino  at  wa,"  and  "HaeA- 
qunrterePlulippinolBUndExpoditioiiary  Forcfs,  4th  Expedition  (id 
Section),  Steanier  Rut  de  Janeiro  at  nea,"  and  thrre  being  nothing 
with  tho  ny-ortU  to  show  that  the  deluchment  or  )w>ctitinliaU  been 
deai^iitcd  or  was  in  fact  a  "  separate  brigade,"  held  that  thesenteneca 
were  voi<i.     C.  4847.  Aua.,  1898;  6086,  Stpt.,  1898. 

LXXV  A  1.  It  is  for  tiio  convomng  n«tIiority  nnder  tWs  nrtirle  to 
determine  what  number  of  oHtcen*  o«n  be  convenod  %f'ithout  mKnifc:«b 
injury  to  tho  84'rvic«,  and  hia  decision  in  tlie  matter  is  oonclusivo.^ 
B.  3, 8S,  June,  IH6S. 

LXXV  B  1 .  'Wliilc  a  number  of  mcnibont  Ices  than  Gve  can  not  bo 
<nganiz«d  aa  a  court  or  proceed  nnth  a  trial,  tliey  may  perform  auch 
acta  aa  are  preliminary  to  tho  orj^^anizatJon  and  m-tin"ii  of  tlic  court. 
Less  tliun  five  iiieinbera  niny  adjourn  from  day  to  day,  and  where 
five  are  prrspnt  and  one  of  them  is  challenged,  llie  remaining  four 
may  det^Tiuino  upon  the  sufficiency  of  the  objection.  R.  6,  319, 
Nov.,  IS6:i. 

XXXV  B  2.  Where,  in  tho  course  of  «  trial,  tho  numlwr  of  tito  mem- 
bers of  a  pout'ral  court-martial  is  reduced  by  reason  of  abfience,  chal- 
lenee,  or  tjio  relieving  of  membere,  the  court  may  legally  prot^oed 
witli  its  businnis  so  long  ta^ve  members — iho  mtnimtiffl  quorum — 
remain;  otherwise  where  tlie  number  is  ttiu»  reduced  below  five. 
B.  16,  S49,Sept.,  JSeS;  C.  SStes.  Sept.  SO,  1907. 

IXXV  B  3.  A  court  reduced  to  four  meinbers  and  thereupon 
adjourning  for  an  indefinite  period  does  not  dissolve  itself.  In 
adjourning  it  aliould  report  the  facts  to  the  convening  autliority  and 
wait  his  orders.  He  may  at  any  time  complete  it  by  tho  addition 
of  a  new  member  or  nienibrrs  and  order  it  to  roassomblo  for  buaiilvss. 
R.  6,  519.  mpra;  39.  Si8,  Nov..  1877. 

LXXVII  A  t.  Htld  that  t)ie  Philippine  Scouts,  being  a  part  of  the 
Regular  Army  of  tlio  United  States,  aro  not  other  forces  within  tlio 
meaning  of  the  seventv-«eventl»  article  of  war.  C.  19S7i,  Mar.  14, 
1906:  86778,  Afar.  8.  19JL 

LXXVII  A  2.  Held  tliat  a  regular  officer  may  be  detailed  to  act  as 
judge  ftilvorale  of  »  court  which  tries  a  volunteer  officer  or  sohlier 
as  tJie  rcalriclion  contained  in  tlic  scvciity-acvonlh  article  of  war 
applies  only  to  members  who  vote  on  tlie  miejition  of  guilt  or  inno- 
ceiK-e.     C.  I.37W.  Nov.  *5,  1902. 

LXXVII  A  3.  Officers  and  sohUers  of  voluntcera,  not  being  iiiiUtia, 
ore  aa  much  a  part  of  the  Army  as  are  regular  officers  and  »ohlien«, 
but  in  view  of  tho  terms  of  tho  aoventy-scvunlh  article  of  war  an 
ofBcer  of  the  Regular  Army  ia  not  eligible  for  detail  aa  a  member  of 
a  court-martial  convened  for  tho  trial  of  volunteer  ollicem  or  8(ildicr», 
nor  can  ho  legally  act  as  such'  even  though  ho  holds  a  volunteer 
commission.'    B.  19,  670,  Jvly,  1866;  C.  9875,  Apr.  26, 1909;  1-2688, 

'  It  woa  Ibiu  hold  bam  ha  cwly  period  by  the  U.  S.  Bupramti  Court.  Sew  Miirlin 
V.  Mott,  13  Whmton,  19,  34-37  (1837};  Mullon  v.  V.  S.,  140  U.  S.,  340;  Swaim  v. 
U.S..165i;.S.,&03, 1)69. 

•  Seo  Uciriaugliiy  v.  Duiniw,  1S6  i;.  S.,  A9. 

■  See  U.  8. «.  Brora,  200  U.  8^  IMO. 
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tXXXin  A.  ■WliilB  inferior  rouris*  liave,  equallv  with  general 
conTiB.  jurisdietion  of  nil  military  oflcnsoa  not  capiLai,  comnutted  by 
enlisted  men,  yet,  in  view  of  Uie  UnutaLion»  upon  tiieir  autiiority  to 
iwm«nc«.  it  is  m  gonornl  iuoxpedicnt  to  rwwrt  to  them  for  Uio  trial  of 
the  graver  ofltenaef),  such  aa  larcencies.  agp-avate<l  setti  of  dninken- 
uc«8^  protrtivt«<t  alMCiiC(>8  without  Ivnve,  etc..  a  proper  and  itd(«qual« 

¥unisEment  for  wluch  would  be  beyond  the  power  of  sucli  trihunaU. 
he  more  sorious  olfensti'-s  ahonld,  wliere  practicable,  be  refemxl  for 
trial  to  genrrtil  courts,  which  aloue  an-  vi-stvU  with  a  full  discretion  taj 
irapa-«(!   punLshinent  in   proportion   to   the  gravitv  of   tlie  olFeiLse. 
R.  7.  36.  nor.  Jan.  and  /•>&.,  1884: 1  J,  £10,  Dk..  1^61:  JB.  3t5.  Jum, 
lS6o;  &f},  4!*'7,  63S.   Mar.  and  Apr.,  1S6S;  J^,  3S,  Nov.,  1878.    An' 
inferior  court  can  not,  however,  legally  decline  to  tnr  or  sentence  an 
offender  on  the  ground  Uiat  it  is  not  empowered  under  this  Article  to 
impose  a  punishment  adequate  to  hi.t  actual  offense.     R.  $8, 67,  Aug., 
1868;  G.  11360,  Oct,  10.  ISOI;  11861.  Jan.  7,  190S;  1S7S4,  Aw.  «!,h 
ISOB;  17S6g.Jan.  11.  lifOS;  iSOSe,  May  BO,  1905.  | 

LXXXIII  B  1.  Capital  offenses  (i.  o.,  ofIen!tc4«apitally  punisliablo), 
not  being  wiiliiu  the  jurisdiction  of  inferior  courts,  such  courts  can 
not  take  cngtiizance  or  act.i  specifically  made  punisltable  bv  article  21, 
however  sh^ht  ho  the  offenses  actually  committed.*  H.  £,  189.  Apr., 
1863;  It,  £10.  Dec.  1864;  «4.  19o,  Jan.,  1867;  S6.  533,  Apr.,  1868; 
SB,  6$,  Aug..  1868;  SS,  334,  Feb.,  187£;  C.  3445,  A-ug.  17, 1897;  10946, 
JvluSO.  1901;  14761.  Jvne5, 1903. 

IXXXni  C.  The  limitations  imposed  by  the  article  have  reference 
of  coursi)  (o  ainglo  iHinLenc«s.  For  distinct  offousea  made  the  subject 
of  different  trials  re^ullJn^  in  separate  sentences,  a  sohUer  may  he 
placed  (il  one  imd  the  sjunc  time  uuder  severtd  peuHltie^  of  forfoituro 
and  impmonment,  or  of  cither,  excee<ling  together  the  limit  affixed  J 
by  the  anide  for  a  single  si'ntenco.'    R.  .il ,  3,  t'th.,  1870.  ■ 

LXXXUI  C  1  a.  A  sontencu  forfeiting  pecuniar^'  allowanci-'is  in 
adthlion   to  pay,  where  tlie  entire  forfeiture  amounted  to  a  sum  ^ 

rater  tliatt  one  month's  pay,  heH  not  authorlKod  under  thia  article.fl 
g9.  401 .  N<n>.,  1869.  ■ 

LXXXIII  C  2.  -Thu  limitation  of  the  authority  of  inferior  oourta 
in  ifgiiid  lo  sentences  of  imprii-onment  and  tine,  luld  not  to  preclude 
the  in)]K>sition  by  them  of  ot nor  ounUhments  sanctioned  by  theufla^ 
of  the  service;  8uch^  for  example,  an  reduction  to  the  ranks,  either 
alone  or  in  connection  with  those  or  one  of  those  expressly  men- 

'  R«f;LmeQtal  and  garrboD  courw-manJal  and  nummary  couria  detailed  under  sdst- 
ioKluws  tuUv«alifllud  mcoahall  iiotliflrnpoweT  to  try  oipilalcMWMOroommawimeid 
omcvn,  bui  MuUl  hAve  power  to  ikv-ard  punMhtnent  not  to  exceed  confinentent  at  bard 
labor  for  tlueo  muutlia  or  lorfoiiure  of  three  months'  pay,  or  both,  nnd  In  addiUoo 
Uionib),  intlMCMoof  aonGomniMiionodolficeisroductiuiilotfaerunknuiiii  tnthocMa 
ol  tkslrClaM  priiratea  rednctioa  to  secood-clan  privates:  Proiivk<i,  1'hat  a  tfumnary 
court  dull  not  adjudge  conGaeraoDt  and  lorfuiium  in  t-xc<>ia  of  a  puriod  it  otie  month, 
BnleM  tli«  acciiMd  •hull  belbro  trial  coownt  in  vriliiiK  to  trial  by  Mid  court,  but  in 
anycasaof  rehiaal  tosocoownt  the  trialinayheliad  oiihcr  by  tcenera],  nonMntal,  OC^H 
S«rri*oa  court-martial,  or  by  aiiidmnun&iy  court,  Iml  in  ciua  oi  trial  bv  aud  Hununar/'^l 
court  without  conwnt  as  aforwaid,  th*  court  rball  not  adjudtce  coDnnwnent  or  far*H 
loicuru  ot  my  lor  mur*  than  one  nuxitii.    AU  of  Har.  1. 1901  <il  Stat.,  9St).  ■ 

■O.O.J!l,Hd<)n.of  Anay.lSSS.    And  two  0.  0. 1S>  War  Dt>pl.,  18»:  do.  9,  DepC  ^ 
<■(  Ueafa.  185S,  where  the  proceeding  of  garriioii  courts  in  cmi»  ot  ca^iital  ofTenMe  ar« 
praaouDced  nM. 

*  See  G.  0.  18,  Wiu  Depirtment,  1S59.  ^B 
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XXZXIV  C-  3.  Hfld  lliat  the  re<>|>enin};  ot  Uie  court,  utU^r  a  con- 
Ticttoii,  to  rcceivi)  eviiloricc  of  piwioiw  convictioat,  was  not  a  violn- 
tion  of  the  ei(;bt\'-fourtli  Jirticlo  of  war.  Tiie  prdot'diire  is  in  nw-urd- 
luice  witli  the  spirit  of  the  It^L-Jation  which  excludpa  judge  a(ivw»t«» 
from  closed  sessions — ^to  piiicu  prosociitioii  aiid  defciit-*  on  u  more 
oniml  footing,  by  allowing  the  acrused  t«  be  present  when  evidence 
of  provioiit)  convictions  is  stibmittod  nnd  to  scmtinizo  and  te^t  the 
k^ality  of  the  Home.     P.  6S.  4.%  Die,  IS9S;  C.  S(l97,  Apr.,  1807. 

tXXXIV  C  4.  The  diacJoaing  of  tho  finding  and  sentence  to  a  clerk 
by  perniilting  liim  to  rcinuiu  with  tlio  court  ut  tho  liunl  deliberation 
ai)<i  enter  the  judgment  in  the  reeord,  ts  a  violation  of  the  oath  and  a 
fn'uvo  irregularity,  though  on«  wtuch  does  not  alfcct  tlio  validity  of 
tho  nrnceedinga  or  sentence,     R,  23,  146,  Oct.,  1868. 

LXXZVI  A.  The  |)Ower  of  a  court-martial  to  jiunlJi.  under  this 
article,  being  conlincd  ni-actically  to  twin  done  in  tUt  inmicdiut«  pres- 
ence,' such  a  court  can  have  no  authority  topuni-sh,  asforscontem]>t, 
a  neglect  by  an  olliccr  or  soldier  to  ittU-nd  as  a  witness  in  compliance 
with  a  i^nnimons.'     R.  S,  17a,  Oct..  IS6S. 

LXXXVI  A  1.  A  court  martial  is  authorized  to  exclude  from  tt» 
Hei^sioii  any  person  who,  it  bus  good  reason  to  believe,  will  endeavor 
to  intimidate  or  interrupt  the  witnensea,  or  otherwise  conduct  himself 
in  a  disorderly  manner.     R.  29,  S37,  Aug.,  1869. 

LZXXVI  B'  1.  A  court  martial  baa  none  of  the  common-law  power 
to  punl-«h  for  contempt  vested  in  tlic  ordinary  courts  of  justice,  but 
only  Huch  atitliorily  us  ia  given  it  by  thJ!)  aructe.  Tlius  )t€ld  that  a 
court-martial  was  not  autnorizo<l  to  punish,  as  for  a  contempt,  under 
this  article  (or  otherwise),  a  civilian  witness  dulv  ^ummoI)ed  and 
appearing  t>efore  it,  but.  when  put  on  the  sUind,  declining  (without 
disorder)  to  t««tifv.*  R.  9,  SOS,  and  £78,  June,  1864;  *'i  ^tS,  Feb.,  • 
1896:  4S,  695.  Apr.jl8S0;  49,  SOS,  Aug.,  1885.  ' 

LXXXVI  B  1  a.  Where  a  contempt  within  the  description  of  this 
article  hivs  been  conimilted,  and  the  court  deems  it  proper  that  the 
offender  shall  be  punislied,  the  proper  course  is  to  suspend  tho  r^ular  j 
btwinoss,  and  after  giving  tho  party  an  opportunity  to  be  heard, 
explain,  etc.,'   to   proceed — if  the  explanation  is  inHulTicient — to' 
impose  a  punishment;  resuming  tliereupon  I.iie  original  pTi>c«edings.  I 
Tlifl  action  taken  in  properly  siimmury,  a  fonnal  trial  not  oeing  called ' 
for.     Close  confinement  in  quarters  or  in  (lie  guardhouse  during  Iho 
trial  of  the  pending  case,  or  forfeiture  ivf  a  reaNoniible  amount  of  pay. 
has  been  the  more  usual  punishment.'     R.  SO,  SSt,  570,  J/du  ana\ 
Aug.,  1870.  ' 

*  ItnahvldbytheSecreLirynf  War  ill  ih«cjuit' of  I.ieiit.  <''>!.  BarkeiwUw— G.  0. 14, 
Wu  Dcpl.,  1800— that  n  coun-marlial  bad,  under  ihia  article,  no  pomv  to  puni^  il« 
uivn  ni«inben>. 

*  Afl  to  Iho  povor  of  eourU  n/inipiiry  U-<  punieb  tor  cont«ropt,  Me  note  to  one  huudred 
uid  ciKhteeath  urUcle. 

*  By  wc.l  of  Uioact  of  Mar.  3.1901,  "to  prorontUift  future  olmiltun' justice,"  9tc.| 
prnviainn  is  made  for  tho  puniehmcnt  l>y  civil  kUlhoriiy  c>f  clvUlona  nfaiiBg  to  appear 
or  t«lify  before  fODeial  courtt-m.'krlial. 

*  8eoO.  C.  H.t>.  37,  Fmirtb  MU.  Ui.t.,  1868. 

*Iiwt«idaf  pi«<:«r".lini{aenin.<ta  inililAry  pcvwin  for  a  ranternet  En  tlie  mode  eoa- 
tomplated  by  uiif  ariU-l(^,  Ino  iilli^nmiivo  coiimo  uuiy  l>o  I'lmuii]  of  l>riii-^iii(:  htm  (a 
Iriaf  before  a  aew  cimrt  mi  u  rhiirp^  f<ir  u  liiwinltT  iiodi-r  nrl.  (12.    Coniiuiiii  .^muel, 
631;  flimnionii,  «oc.  434.    The  latter  coumo  hao  not  unfiwiuenily  been  adopted  in  uoc  ' 
practice, 
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went — is  requirod  l>pfore  ft  (.■onrl-niarUftl,  the  ntuiw,  cwMfcidly  if 
court  j«  iiiw^.-uibkHl  a1  a.  (liHlaiit  puiiit.  hliould  bo  tiikeii  by  ()<-po«>ition.  | 
if  authorized  under  tliiH  ftrliclo.     Siu-h  oHicers  »hnuJd  not  bo  rcquinHl 
to  Icavtt  iJii'ii' utihlir  dulicM  to  iittciid  lui  wilui-SM>t«,  pxc-vpt  wlii'ro  liicJr 
depositions  will  nnl  bn  admiHgililp,  and  whem  llin  ca^e  is  one  of  specioj 
iiiiportADi-o  and  tlidr  Imlitiiony  lui  f»!^(Miti)i].    H.  7,  5,  Jan.,  186/,. 
The  Sw-rctary  of  War  Khuuld  not  be  roqiiitvd  to  attt'tid  aa  a  witness, 
or  to  give  hi.*  d<']ni«ili(>u  in  «  niilitai-y  cnsc,  wlictv  tho  chit-f  of  a  s1«li  , 
cor|is  or  otbi-r  oiliciT,  in  wIkiso  bureau  the  pvidcaro  soiij^ht  is  matter  | 
of  r»»(;ord,  or  who  is  iM^rsonally  acquainti-il  with  tlin  fmlj*  (l^^i^c''l  lo  i 
bo  proved,  can  attend  or  (k'poHC  in  liis  Kt4-ad.     it.  JrJ,  ijOii,  July,  IS74>  j 
id  B.  The  party  at  whose  instam-e  a  deposition  has  been  taken,  I 
should  not  be  perimttiHl  lo  introdureojily^iuch  parts  of  the  deposition] 
aa  are  favorable  to  him  or  us  ho  may  elert  to  use;  he  must  offer  the 
deposition  in  ovidenee  as  a  whole  or  not  olfor  it  at  all.     R.  S8,  SS6, 

XCI  €.  If  the  party  at  whose  instanee  a  deposition  has  been  taken  ^ 
dorides  not  t<i  put  it  in,  it  may  Ih-  read  in  evidence  by  (he  other  part  v. 
One  party  ran  not  witbliold  a  deposition  (duly  taken  and  admissible 
under  this  artieJe)  without  tho  consent  of  tho  other.     U.  37,  9,  Ffh^U 

1S75.  m 

Xd  D.  When  it   is  noreflsary  to  take   a  deposition  in  a  foreicn 
country^  tlie  papers  should  be  forwarded  to  The  Adjutant  General  ior 
Bubmisaion  to  tiie  Department  of  Slate,  with  a  request  that  a  proper  < 
ofllcial  of  tho  tliploinatic  or  eouMilar  8er^'i^e  be  ileAigiiatcd  Ui  cau»oj 
IJio  di']K»u1ton  to  be  taken  at  llio  re.sidenco  of  the  deponent  or  at  the  [ 
nearest  point  to  such  residenee  as  is  convenient  for  the  purpose.     H.  < 
4S,  m.  Jan.,  iS79;  C,  1S046,  Nov.  S4,  lOOS.  Jubj  0.  1006,  Sept.  H, 
ima,  Nov.  IS,   Hill;  17953,   May  5,  1905;  21204,  Jan.  5,  /«??;, 
222.94,  Jun<  3,  1909. 

XCI  E.  Ilfid  that  under  the  ninetv-Hrst  artiele  of  war  a  rourt  may 
not  deeiite  that  a  leKul  and  material  de|>o»ition  shall  not  be  taken. ^ 
P.  4S.  so.  June.  1S91;  C.  &730,  July,  1809;  18666,  Apr.  27,  1906; 
26990,  July  2ti.  1910. 


au 


XCI  l'\  A  deitositioii,  introdue«d  by  nther  party,  whieh  is  not "  duly] 

ithenticate'l.  '  should  not  bo  adniitte<l  in  evidenee  hy  tlin  court,! 
although  the  other  parly  may  not  object.  P.  S4,  76,  Jutij.  1889.  Aj 
deposition  /itld  irre^lnr  and  inadintHsible  where  it  faihnl  to  show  I 
tliat  the  officer  by  whom  it  was  taken  was  anthonzed  to  take  it,  or] 
that  he  wnu  qunlilied  to  adniinisliT  the  oath  to  the  witness.  P.  t4, 
285,  Jan..  IS,s7:  34.  75.  July.  1SS9:  57.  61.  Dec.  1S92:  V.  II942,, 
Jan.  21.  I9(i2;  12021,  Fib.  1.  I90;i:  12035,  Feb.  6,  1902;  12036,  Feb. 
7,  1902:  1S566,  Apr.  27. 1906. 

XCI  G.  A  court-martial  has  no  power  to  qualify  or  authoriiie  a  coxa- ' 
mauding  oflicer,  or  any  other  oHicer  or  person,  to  take  a  dei>ottition  or  I 
administer  an  oath.     It.  55,  4S6,  Mar.,  18S8.  J 

XCI  H.  Article  V'[  of  the  amendments  to  the  Cnntitttution  dedareflj 
that  tho  accused  shall  he  entitled  "  to  bo  confronted  with  the  witneasMJ 
affainst  him."     Iltld  that  this  appUes  only  to  eases  before  the  United 
StatCB  court:*  and  not  (<>  nccuse<l  persons  before  eourts-murtial,  aai 
courts-martial  are  not  a  parti  of  the  judiciary'  of  the  Unile<l  Suite*,  but 
simply    instrumentalities*   of   the   executive    power.     Held   furtlier,; 

I  It  may  rvquin  onJ  twUaioay  bcdon;  llio  court. 
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Aw.,  1867;  S8,  ISS,  Sep.,  1868:  $9,  S60.  Sept..  1869;  31,  «W,  Ayr. 
JS7t;38, gSS.Jnji..  IS7S: 33.  176.  July,  IS7X:  C.  1449S,  A}*r.  17. 1903. 
mz^.  May  7,  HHt-i;  l&ti^,  Vtc.  12,  IMKi;  160S3.  Apr.,  1004;  '7464,] 
m.  3.  1905;  17^00,  May  10,  1905;  26481,  Sept.  I.  1909.  ' 

Or  fur  Ufliti};  up  a  wcujiuti  ii^n»t  tlie  r<Miuuaa<lit)K  officer  and 
chargiug  it  at  luin  uitJi  intent  to  kill,  in  violittiori  of  tlie  twciUy-fintt 
artiJo  of  war.    /'.  £6,14',  SepUmber,  ISS9:  64.  S85,  April,  1894. 
Or  for  joining  in  a  miiliny  in  Aiolation  of  llie  twenty-secund  article 
of  w«r.     /*.  S6.  284,  Sf}>temli^  18S8. 

XCVII  JJ.  Ah  oiiunao  duly  Lharjfpd  as  "Conduct  to  Uip  prejudice  1 
of  ^xid  onicr  and  militHrj-disriplini*,"  or  as  a  violation  of  the8ixtietli 
arliclo  of  war,  wJiicIl,  however,  is  in /aft  a  Inrct'uy.'  cmbczjJenjvnt, 
vii>|i>nt  criau>,  or  other  otfense  niadt'  giuni^inble  with  penitentiary 
coiiliuemeiit  bv  the  law  of  llie  Slate,  ete.,  mar  lejjally  he  viaited  witll  j 
this  puniahnie'nt.  R.  9,  281,  Jan.,  1864;  P.  28,  302,  AW.,  1888; 
C.  14684,  Aw.  22,  1903. 

XCVIIC.  rhe  term  "penitentiary,"  as  employed  in  tJiis  article, 
ha«  reference  to  civil  prisnii.s  only — as  the  i>enitentiary  of  tiie  l-'nited 
Stutra  or  Distriet  of  Columbia  at  Wushint^lon.  llie  public  prisoui;  or 
penilpnliariea  of  the  different  States,  and  the  penitentiaries  "erecU^d 
bv  th«  Uiiiteil  Stales"  (sec  ki-c.  isyj,  K.  S.)  in  niosl  of  the  Terril^irieii.* 
llio  term  Utate  or  State's  prison  in  a  sentence  is  equivalent  to  pmi- 
ientianj.     li.  9,  70.  May,  1864- 

XCV'II  I).  A  court-martial,  in  imposing  by  its  8Ciil<'nce  tJie  pmi- 
uiliment  of  confinement  in  a  penit'entiary,  itt  not  required  to  follow 
the  stululo  of  the  United  States  or  of  the  Sljitc,  etc.,  aa  to  Ui»  term  of 
the  confmement.  It  may  adjud^,  at  its  discretion,  except  as  pro- 
vided in  the  fifty-eighth  article  of  war,  a  K>S8  or  ft  greater  term  than 
that  affixed  by  such  statute  to  the  partieular  offense.  At  the  same 
time  the  court  nill  ofti^n  do  well  to  consult  the  statute,  as  indicatiitc 
a  reueonnblu  measure  of  punishment  for  the  ofTeuiie.  R.  28,  24' >  fl 
N<n\,  1868;  P.  26,  437.  Sept..  IUSS;  31,  117,  Mar.,  IfiS9.  ■ 

XCVn  E,  WJiere  a  suhlier  is  convicted  of  manslaughter  in  vio- 
lation of  the  sixty-seeond  artiele  of  war,  and  shootiiiR  liis  8up<^'rior 
officer  in  ■violation  of  the  twunty-first  article  of  war,  and  sentenced  to  fl 
imprisonment  for  Ufc,  held  that  as  tlio  maximum  sentence  for  man-  V 
slaughter  in  the  State  wliere  llie  offense  was  cnmmitted  Li  iropriaun- 
meiit  in  the  penitentiary  for  ei^^ht  years,  the  life  impritionmeiit  niu>it 
be  regarded  aa  having  "been  imposed  under  the  twenty-liiBt  article 
of  war,  wliicli  defines  a  strictiv  military  olTcnse,  so  that  under  the 
ninety-seventh  article  of  war  the  I'liiteJ  States  niilitar\'  prison,  and 
not  the  United  Sljitos  Penitentiarv,  must  bi*  dosigiiale<l  as  tJie  place 
of  confinement.     C.  25576,  Srpt.  16.  1909. 

C  A.  The  terms  "eowartlire''  and  "fraud,"  employed  in  this  article, 
may  be  considered  as  referrhiK  mainly  to  tlio  ofreuses  made  punish- 
able by  articles  4'2  and  CO.  With  these,  however,  may  be  regarded  as 
included  nil  offenses  in  which  fraud  or  cowardice  i»  neceasariitf 
involved,  thuugli  the  same  be  not  expressed  in  terms  in  tlio  charge  or 
specification.    H.  11,  671,  Apr.,  18&5. 

'  In  a  caw  of  lanmif,  Uui  court  ahoiild  inform  iiecilf  aa  to  whoUicr  llio  i<aluf  ol  ibaj 
proporty  etulea  bo  aot  too  Bmall  to  penult  of  penitentiary  coofln^nient  (or  the  oAwiM  J 
under  the  local  Uw.    8«e  U.  O.  4-1,  BiKhtli  .^nny  Ccajm.  1802;  Q.  C,  M.  O.  63,  D«pt. 


'Seepars.  UtOuuilMl,  A.  R,  (gsi  ■□<)  EI82,  imo>, 
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fact  8talo  tlic  real  ofTposv  comniitU'd,  th«  acousimI  whs  brouglit  to  trial 
for  Uie  sanifl  act,  but  upon  a  charge  scltitif;  forlli  llie  tru«  otreufv. 
R.  £6,  G75,  June,  186H;  S7,  604.  Apr.,  IS6f).  Wlwrw  tli«  nrcnst-^l  van 
bmu^^it  to  trial  afUT  havitiK  lia<l  liia  ciise  fully  iiivestifinu-U  by  a  clif- 
fcrt'Dt  court,  which,  howcvi-r,  failed  to  agit'o  in  a  timUng  ami  was  con- 
sequently Uissulved.'  H.  US,  73,  Srpt.jIS67.  Vihvnt  th«  court  waj* 
not  HWom.  C.  9478,  Drc.  84,  1900.  Wliere  llie  iirst  court  waa  (Us- 
fiolvod  because  rcducc-d  below  five  members  by  Uio  castiallicA  of  thv 
seirke  pending  tho  trial,  R.  6,  62,  Mar.,  IS64-  Wliere,  for  any 
eausc,  without  fnult  of  tho  proitt-cution,  tIi«ro  was  a  "mistrial,"  or 
the  trial  first  entered  upon  was  lenuinatcil,  or  the  court  tlisaulved,  at 
any  stage  of  tliv  oroct^t^diiit^  Ix-foro  a  final  acquittal  or  conviction. 
R.  5,  192,  Oct.,  1863;  P.  32,  29,  Apr.,  1889;  14781,  June  B,  1903; 
16710,  Avg.  26,  190A;  17773,  Apr.  S,  1906. 

CII  C.  It  Is  no  objection  to  the  assuming  by  a  ooiirt-martial  of 
juriiidiction  of  a  military  ulTciiso  coimnillvd  oy  an  otticpr  or  soldier, 
that  he  may  be  amenanle  to  trial,  or  may  actually  have  been  tried 
and  coi)vict«il,  by  a  criminal  court  of  the  State,  etc.,  fur  a  crioiinat 
offense  invoivt'd  in  Ilia  act.  Thus,  a  soldier  may  ba  triod  for  a  viola- 
tion of  article  21,  in  striking  or  doing  other  violence  to  a  superior 
oHici^r,  nfk>r  having  been  convicted  by  a  8l»te  court  for  the  cruuinal 
assault  and  battery.  So,  an  ofiicer  of  sohlier  niaj*  be  brought  to  trial 
under  a  chnrjic  of  "C-onduct  to  tho  prejudice  of  good  <ii-der  and  iitili- 
tiiry  discipline"  for  tho  military  offense  (if  aJiv)  involvi'd  (sea  sixty- 
second  article)  in  a  homieiile  or  a  larceny  of  w^ch,  as  a  ci^'il  offense, 
be  hos  beea  acquitted  or  convicted  by  a  Slut«  court.*  And  the 
reverse  »  also  law,  viz,  that  the  State  court  may  legally  take  cag- 
nizanco  of  tho  criminal  offense  involveil,  without  n^anl  to  the  fact 
t)int  the  party  has  boon  subjected  to  a  trial  and  conviction  bj'  court- 
martial  for  his  breach  of  mihtniy  law  or  discipline.  In  such  instances 
the  net  committed  itt  an  offense  agaiu»t  the  two  jurisdictions  and  may 
legflUy  subject  the  offender  to  be  tried  and  punialicd  under  both.* 
I, 

'Sec  Ualltd  SUM  r.  Perez,  9  \VTi«il,,  579. 

>  Gmfti>n  V.  U.  S.  Althui]|;o  Uir  ruho  nrt  »li4in  commitlod  Ja  a  Stat«  luufat  oon- 
*etltiit«  two  dialfncl  ofTen^^^i.  •>ne  fi>:3iiiKt  lite  Uiiiie>l  .Suteti  and  the  other  af^ut  llta 
8tat«,  fur  bolb  nt  wliidi  tho  uc'cuaeil  mitfliL  be  tried,  Uutt  rut«  (low  not  ap^y  to  acta 
coauBUlml  in  th«  Pbtlippine  IiUandA.  Th«  gDvcrnmont  d(  a  Stato  doM  not  d«riv« 
It«  ]M>w«n  froiu  tli«  Uniteil  SUtm,  while  that  oT  the  Philippin*  lelanda  dow  owe  lla 
exLtieoce  wholly  to  liie  t'liiied  SialtM.    (20fl  U.  8.,  33<.) 

*  Tliat  an  officer  may  he  luiiniutblc  to  tlio  rtvil  mid  ibn  militArvjiiruKlictioa  at  tba 
■anw  limv  (or  tlio  guna  act,  bm  turn  ot  AwU  8iiiv.  Sieinpr  aiid  <jBpl.  How«,  0  O]!. 
Attjr.  Oeo.,  413,  606.  Id  th«  funn«r  caae  it  is  Ii«ld  Ihiit  tli«  "oouvldioii  of  oequitui 
of  aa  officer  by  the  <rlvjl  nutlioriUca  of  tlia  oRonM  agniiinl  tlia  Mooral  law  dow  not 
dacbarM  him  Jrom  mpaofdbility  (or  th«  military  oflniue  involved  la  the  raiue  lacta." 
]d  the  latter  caae  it  Isohwrve'I;  "Aa  officer  may  be  tiled  by  euurl-niiuiial  lot  tlte 
mililary  relntJon  of  aa  act  after  Imvliig  boon  tncd  by  the  nvil  nuibciriiins  for  tlto 
drilrelationaaftbommenct."  And  mw  3 Op.  Atty.  G«a.,749,  ami  (iOp.  Attv.  Gea.. 
413,  606.  In  a  rase  publighed  in  C).  C.  M.  O.  20,  Udqra.  of  Army,  1«(U),  aa  tklDccr  vnia 
char^  with  and  c\u)vi<'led  of  "t.'oiidiict  to  tlie  prvjutlit'C  of  giind  order  sad  luililory 
disciptiao,'!  for  tbo  killing  of  a  soldier,  for  whirh,  as"maiulau^ter,"  be  bad  previ- 
oualy  been  acqnitted  by  a  dvil  court.  An<l  (ee  caaee  In  0. 0. 78,  DepU  ol  Uie  East. 
.  ISM:  G.  0.  H.  O.60,  Dept.  of  theUiwouH,  1871.    SeeOnfton  v.  U.S.  (206  U.  S., 

In  raaee  of  double  amenability,  while — in  view  of  the  aubonUnatlon  of  the  ntilltaiy 
U>  lli«  civi!  jiower — ibL>  civil  junMicUun  in  eiiiUled  to  the  proteronrc.  ynt,  ia  geaeiml, 
tlint  jiirisiliriion  whirh  \»  fim  fully  allachrd  in  oTi.\\n!in\y  pniperly  alli'iweil  toluveihe 
pfecedeace  iu  ila  exerciae  over  tlie  oiher,  (See  Er  jintti  Hcltoberls,  16  Io*ra,  DOS; 
fi  Op.  Atty.  Ucn.,  423;  O.  O.  2&.  Udqni,  of  Army,  IS40.} 
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same  enlistment  on  account  of  another  mUi-nprasentation  or  com 
niciit  sulisi-micntly  <lih*covcn'iI  waiilil  bo  a  second  Iriiii  for  th»  nam' 
oUnisp  williin  lli«  i]i<.>iiiiiti<;  nf  this  article.     C  27liS,  Sov..  lS9fl  an 
Jan.,  tS!)7;  7G(1S,  F.b.  !f,  Um,-  H988.   Feb.  6,  I90S;  2S70S,  Oct.  25, 
1909:  S36U,  JuhjS.WW. 

CII  F,  The  i-econsiderntion  bv  a  coiirt-niBrtial  of  «  finding,  whBther 
of  giiilty  or  not  guilty,  when  d»l_v  r«convi>uoJ  for  tliiU  purpi>»«.  is  not 
a  secou'il  trial  within  the  meaiutiK  of  tliis  article.     The  original  ami 
revised  proceedings  ai^e  inei-ely  parU*  of  oii«  and  tbo  same  hial.' 
S65Ii.  July,  1S99:  13177.   Mar.  11,  l9o8. 

CII  O.  An  opinion  given  by  a  court  of  in<]niry  i-s  not  in  the  natn 
of  a  M>iitciii'«  ur  adjudiciiUon  prOQtHIDCMtd  upon  it  Irial.  Th»  uccijm- 
upon  a  subsequent  tiial,  by  courHnarlial.  of  char);e^  investigated  by 
a  court  of  iiiqiiiiy,  can  not  plead  tho  procwxlings  or  oiiiiiioti  of  tbo 
latter  as  a  foniior  trial,  acquittal,  or  convicUon.  R.  18,  S89,  July, 
1^5;  £9,  9S,  July,  18G9. 

Cn  II  1 .  Where  a  soUlicr  on  duty  nu  i-entinel  nt  a  uiilitanr-  rmorva- 
tion  commita  homicide  to  prevent  prisoners  from  escaping  or  in  self- 
defeiu^  in  the  di^chai^e  oOiis  duty,  h(id  that  it  is  to  tlie  advantage 
of  both  tlio  mililur)'  service  and  tlio  soldier  tliat  lie  finit  bo  tried  by  k 
military  court,  to  attain  uhich  it  »  necosHary  that  r.  military  juris- 
diction vest  bcforo  tlio  civil  courta  liavo  iissiime<l  jurisdiclio'u,'  and 
that  whenever  a  soldier  commits  an  oHenso  which  U  Uublo  to  cause  a 
civil  court  to  take  action  and  I  \\t^  olTeiLse  l-4  one  wliii-h  miiy  be  excused 
aa  one  involved  in  tho  pcrfurnianco  of  &  mditarj'  duty,  charges  be 
immediately  formulated  and  lodged  with  the  proper  authority  with 
vifiw  to  vesting  itiilitaxy  iuriediction,  subject  to  sudi  later  avtiu. 
u  may  bo  necessary.*     C.  gl6S4,  Jane  18, 1907. 


nd 

1 

roH 


>  SeeOOp.  Atty.  a«n..  200.  IM;  7  id.,  333;  IS  Id..  113;Sw»im  v.  V.  8.,  laS  V.S..  663. 

■  Giatluu  v.  i;.  S..  SOti  l' .  S,,  333,  in  which  tbo  court  mid,  <iuutiag  from  the  •j'lMbiu: 
"Thn  prohibition  of  dniiblo  jcopofdy  w  applicable  to  all  crimina]  piwocution*  in  * 
Philippla*  Islands. 

"A  peraoQiSDot  put  iiisuMUtdjeotnrilvuiilniBliui  prior  urquiualurcouviction 
bya  court  having  juivdictioD  to  tiy  aim  lor  Ihp  nncnw  rhiuKvd. 

"Ttie  JadgraeDtofacourt-mMtial  having  juriwlici ion  U)  try  nu  olBcvr  ur  aoldler 
acrima  t(«Dtit]«d  to  thftfluuc  finality  and  (■uQi-lutarmcn  an  In  the  itHitea  LnTolr«d 
Iheiudgmontaf  a  civil  cmirt in  CMo*  within  tea  jiiriiidtrtiiin  iaontilJed  to. 

"Geaeral  courla-iuanial  may  take  ccgiiiiaiici>,uijdt-rlIi«(iixty-§«coDdaiticl90f  war, 
ol  all  criinwi,  nut  cupilol,  cummitted  a^aiiuit  {lubltr  iuw  by  oa  iifliceror  voldler  ol  ths 
Army  within  tho  limiiii  of  thn  t^vrriinry  nitbin  which  he  in  pprvinn;  and,  wbil«  tbii 
juriMiciion  la  not  exclusive,  but  only  coucurreiit  with  that  uf  llio  civil  courln,  if  ( 
ruuTt- martial  6n>t  aniuima  juTiwlictiun  ita  judgment  can  nut  be  disregarded  by  th' 
civil  c'uurU  for  ra«rv  viTor,  or  (or  any  imuon  not  affedinK  thn  juriadicttcni  of  iha  cor- 
randorinK  il. 

"The  eani«  acta  consliiulUig  a  criiae  D|!aituil  tb«  United  Status  can  uot.  otter  th« 
acquittal  or  ciuiviirii»n  of  tho  accuacd  in  a  ccvrt  of  computenl  juriodiclion,  bo  mada 
thvbaaigofaiicrniid  iTialoftheaccufied  for  that  crime  in  the  same  or  in  anothtir  court, 
civil  or  militarv.  uf  iliuaaiueeuverDuieul. 

"Alili(iui;b  ilii'  !umL'  ai:t  whrn  mmmillMl  in  a  BtaW  miifht  connlil.ulv  two  dintinct 
offfniip*.  one  aipiiixt  the  t'niii<d  Stales  and  tho  olh^r  Hxauut  the  i^talic,  fur  bntli  of 
which  the  aecM"('d  might  be  tried,  tliat  rule  doea  not  apply  !*>  a<'t«  i-oiumiiled  in  th9  ' 
Phtlippini--  IxIiuhU.    Tho  Bovumuwtnt  of  a  Slate  dom  nut  di>rivi>  its  power*  tnun  Ihei 
Unit«d  folate*,  whtio  that  ot  the  l%ltSppino  UlandM  dogs  owu  ilD  osi*t«noe  wholly  Id] 
tti»  Halted  Statee.  f 

"A  aoldier  in  the  Anny,  having  bcuu  nctiuitiwl  of  the  crime  of  homicide,  allegedl 
tnhavn  bcfoi  romrailtnd  by  him  in  tho  Philippinf  iHlnndii.  bv  a  military  court-maitiau 
otconipolont  JuriMficiion  prucevUitiK  undi-r  authurity  of  the  United  Slatca,can  not  bai 
aub«qneuUy  iric-d  fnr  Iho  Kinin  ominxc  in  a  civil  court  oiorcioing  auiliotity  ia  Uiatl 
TerriMiry." 

■  Army  lUyulatlon  970,  of  1910. 
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durine  tbo  inlorTiil  of  morn  limn  two  year*  which  had  ^Inp^d  since 
iJie  pitPtisp  n  not  a  goofl  uvormi>tit  i>I  a  "  uionifesl  impodimcnb"  in  die 
scu»€!  o(  tho  Bftido.    li.  S5,  640.  Ort..  If>74- 

CIII  C.  The  liahilitv  to  triid  iifu*r  (list-hanje,  imposwd  l»v  Uw  Inst 
clau8«  of  article  60,  htld  siilijct^t  to  tlie  liinitAtton  prescribeu  in  article 
103.'  tf.  12,  4SI,  538.  July  and  Av^.,  1865;  IS.  IS.%  Apr..  tSG^; 
ei.  4,  Nov..  ism;  S6, 670,  Juiv.  ffi6S.  vVnd  so  hold  as  to  the  liahility 
to  trial  after  lhu(>x)iiralioQof  tlie  U>rm  or<>nlwtment,  under  article  4S,' 
R.3I,S^.  Maii.lS7l. 

Cni  0.  Tho  limitation  is  pixjporlv  a  matter  of  dffeme  to  be  siie- 
dally  nleadwl  and pmved.*  F. £1  ,lU,  Dee.,  18S7: 40, 476,  Ma;/.  IffOS; 
69,  £78,  Mat/,  I8i/S;  Go,34G,  June,  1894;  C.  17950.  Oct.  SB,  1806.    By  u 

filea  of  f;uiliy  the  oocuscd  is  nMuumod  to  waiw  tim  right  toj)l«ad  the 
imitation  by  a  special  plea  in  bar.  li.  56, 75,  Apr.,  IS8S.  But  under 
a  j>loa  of  not  guilty  tiio  limitatjttn  may  bo  tnKtm  advantage  of  bv 
wirfeflce  ahowinu  that  it  has  taken  effcti.  P.  SI,  156,  supra:  55,266, 
Sept.,  1892;'  V.  16173,  A}yr.  It,  1904;  16ltg,  Apr.  13,  1904;  16254, 
Mays,  1904;  16859,  Sept.  7, 1904:  17034,  Oct.  21, 1904;  16607,  Nov. 
18, 1905;  17950  Oct  £2,  19UG;  2?784,  Sept.  IS,  1909. 

CIII  B.  By  the  abwnr^^  rcforrcd  Ui  in  tiio  uricinal  article,  in  tlio 
tenn — ''unlesa  by  rpaaon<if  having  alxicntfil  himself" — ta  intunded, 
not  m'<'i'*sanly  an  alwcnw  from  tire  l'mlc<l  States,  but  an  absenci*  by 
reason  of  a  "ueciug  from  juatico,"  analogous  lo  that  specifivil  iti  sec- 
tion 1045,  It.  S.,  which  hna  bwn  hold  U^  m<>an  leaxnofi  one's  hom*", 
rettidcnoo  or  known  abodv  witlun  the  district,  or  cimcoalins  one's 
self  thef¥-in,  with  intent  to  avoid  delection  or  punishment  for  the 
ofTenito  against  the  l.'nitv<l  States.'  Thus  htid  that,  in  a  case  other 
than  do^rlion,  it  was  ttot  osT^ntial  for  l\w  pixMocution  to  bo  prepan>d 
to  prove  that  the  acciiaed  had  I>oen  beyond  the  territorial  junsdiction 
of  tho  Uuilod  States  in  oiiler  to  srnve  the  cose  fiiim  the  operation  of 
the  limitation.  P.  5S,  26S,  Mar.,  1893;  64,  137,  and  161,  Mar., 
IS94;  C.  15607,  Dec.  II.  1903;  16004,  Mar.  Si,  1904;  16122,  Mar. 
23,  1904;  10I7S,  Aj>r.  l^,  190/,;  WtSi,  Ma>f  S  and  26,  1904;  17034, 
Oct.  21,  1904.  avd  May  12,  1905;  13083,  May  19,  1005;  18137,  June 
9,  1906;  18606,  Sept.  22, 1905;  18812,  Nov.  7,  1906;  19874,  Maij  16. 
1906;  21367,  Apr.  IS,  1907;  SI760.  Jvly  9,  1907;  S1829,  Jtdy  22, 
1907;  12568,  Sept.  SO,  1907,  and  July  .'iO,  1909;  22874,  '*'<*-  «?",  1908; 
15257,  Mar.  10, 1908,  and  May  4.  1910;  2SOS4,  Apr.  S,  1908;  8S784, 
Jnly  10  1909;  82S7,  Nov.  £S,  1909;  S0754,  Apr.  S9,  1010. 

cm  r  1.  Prior  lo  the  amendment  of  the  One  hundred  and  third 
article  of  war  by  tin;  act  of  AprU  11,  1890  (26  Stat.,  64),  it  was  held 
that  the  ntatutc  of  limitation  began  to  run  in  a  case  of  a  desertion  onh' 
uj>on  the  return  of  tlie  de.^-rter  lo  military  contnd.  It  is  now  held 
that  tho  act  of  April  J 1 ,  1890,  cited  alHive,  operates  to  cause  tlie  statute 
of  limitation  to  begin  to  run  at  tlie  cud  of  tiie  term  for  which  Uiestddier 

'  MOp,  Alt>-.<;pn..  62. 

■Be«,toaBiinUareflect,  13  0p.  Alty.GcD.,40S;  l&id.,l&S;  18  M.,  in);  aba, /a  re 
BinI,  2  Sawytir,  3.1. 

•  in  Tt  B<«»rt,  2  Sftwyor,  300.  Sl>7;  In  n  WTiito,  17  Fed.  R«p..  723:  Jn  wDavwon. 
21  Fud.  Itej>..  elS;  /'■  tr  /.Immomiiui,  30  Fed,  Re|>.,  ITU;  U.  O.  23  al  1893.  And  com- 
nun  U.  8.  r.  Cooke,  IT  WhIIiko,  1«(S. 

♦SooXIIComp.  DW..276. 

*U.  S.  I'.  0'Brieii,3  t>lllQR.  3.11:0.  S.  >.  Wliile,  5  Oruncfa  0.  a.  3S,  73  (Fed. 
Cm.,  16ST6);  Gould  A  Tu<^kM.  XutM on  Reviacd  Staiulea,  $W. 
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WAS  rftiti«d  as  to  whether  or  not  he  had  ubsente<l  himself  from  the 
UriitiMl  Stales  us  those  words  are  iiwd  in  tlio  one  hiindrwl  ami  third 
article  of  wikr.  Held  that  ii1>»t>tH-4;  frum  llio  UnitM  Statea  under  the 
one  hundred  and  third  arlicle  of  war  means  ahtionre  from  the  juris- 
diction of  tliu  L'nitMl  Stiil(^,  and  that  iilmeneo  from  iJio  goo{;raplucal 
limits  of  the  United  States  on  s  (iovenuiicnt  vessel  woiUanot  be  such 
ahseiuo  fmm  the  I'niU'd  States  as  is  coiit^mnlnli'd  by  the  statute, 
partirulai-ly  where  tJiu  deserter  pa.ssed  unilrr  tliu  miiiio  name  ba  that 
which  he  bi  n-e  when  ho  enlirited  and  deserted,  aa  in  this  ease.  C.2t760, 
July  9.  1907:  2S3:il.  May  II,  Wit. 

cm  G.  Ilfid  thfit  the  one  humlred  and  thinl  artirle  of  war  applies 
to  escaiie,  as  eseaiie  is  not  a  continuing  offense.  C  SS7S4,  ifor.  II, 
IdOS. 

cm  II.  Iletd  tJiat  in  caara  of  fratidtilent  enlistment,  except  those 
of  onlixtment  without  a  di»chai^e  from  a  iircvious  enlistment,  the 
limitation  pnjvided  in  tlie  one  humired  and  tnird  artiele  of  war  begiiks 
to  run  fr*im  the  date  of  rot'eiiit  of  last  pav  or  allowances.  (■'.  ISSSS, 
July  6,  1911. 

rav  A  I.  The  approval  of  the  sentence  indicated  by  tliis  articie 
should  properly  be  of  a  formal  chnrartor.  An  imlorwmenl,  signal 
by  the  commander,  of  the  miishr  woi'il  "approved" — a  form  not 
unfrecjuenlly  employed  dtirin;;  the  Ciril  War— though,  slrictlv,  suffi- 
cient m  law  (ff.  S6,  511,  Apr.,  IS8S),  is  irregular  and  objectionable. 
So,  held  that  a  mere  statement,  written  in  or  UDon  the  proceedings, 
in  trnnsiiiitting  them  to  tJie  President,  that  tlie  roconl  was  "for- 
warded" for  tlto  action  of  superior  authority,  was  insufhciciit  as  not 
implj-ing  the  reaiiLsite  approval  acror€Un;»  to  the  article.  R.  2,  39, 
Mar,  IS8S;  7,  478,  Aj>7:,  ISS^.  An<l  wiimlarly  hfid  of  a  mero  rccom- 
mendntion  that  the  proceethngs  he  approved  by  such  authoritv. 
n.  n, m  md  04,  Maij.  1804:  ('.  £-144,  Jan..  1897.  'I'he  article  requires 
the  sentence  t<j  bo  "approved,"  tldd,  tlien»fore,  where  a  sentence 
had  been  duly  adjudged,  that  a  formal  appmval  of  the  "findings" 
only  did  not  moot  the  re(|uirement  of  the  article.     ('.  M.%,  Oft.,  1898. 

CIV  A  2.  This  arlicle  is  proitcrly  ia  bo  (roinplied  with  by  an 
approval  of  the  sentence  (where  the  same  is  approved  in  fact)  by  "  the 
omcer  ordering  the  court."  etc.,  altliough— as  in  a  case  of  a  sentence 
of  chsmissol  in  time  of  peace — he  may  not  be  empowered  finally  to 
confirni  ami  give  effect  to  the  sentence.  His  approval  is  required  as 
eltowing  that  he  does  not,  as  ho  is  authorized  to  do,  disapprove.  Jl.  0, 
IS,  Mail.  1864. 

CIV  I).  Where  the  men  who  had  been  tried  by  a  general  court- 
martial  had  passed  with  their  command  from  the  department  in  which 
they  had  been  tried  before  action  had  been  taken  on  their  cases  by 
the  reviewing  authoritv,  held  that  the  commanding  general  of  the 
department  m  whicli  they  had  been  tried  was  tlie  proper  reviewing 
authority  for  the  co.'ies.   V*  4042,  Sept.  9.  IS9S;  7168,  Oct.  IS,  1899. 

CIV  CI.  Tho  "oflicer  commanding  for  the  time  being,"  indicated  in 
this  article,  is  an  officer  who  has  succee<led  to  the  command  of  the 
oflicer  who  convened  the  court;  as  where  the  latter  hii»  been  regu- 
larly relieved  and  another  officer  assigned  to  the  command;  or  where 
the  command  of  the  Cfinvening  oflicer  has  been  discontinued,  and 
merfjed  in  a  larger  or  other  eominnnd,  at  Homn  time  Iiefore  the  pro- 
ceedings of  tlic  court  are  coni|iletedan<l  reiiuire  to  he  acted  upon,  Thus 
whero,  undw  these  circumstaiicai,  u  separate  brigade  has  ceotted  to 
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StAtes  is  the  proper  mnlirniiiig  atilliority  wilhin  tli«  nieanii^  of  tho 
one  huiidn'i]  nnil  Hovcntii  nrticle  of  wiu*.  V.  4880,  Sept.,  IS9S;  109IO, 
Ava.  n,190l. 

CXI  A.  Vnder  \\m  ariirlo  a  rfvifwing  auliiorily  ^lotiltl  lirst  for- 
mally apprwvo  llio  8('iiti'no<!.  t\s  forwiirdbig  tli«  rwoni  fur  the  tu.-lion 
of  ttifl  Preaident  witliout  niich  approval  woul<]  be  inconipleta  ami 
irpoKular.  H.  4.  337,  Aw,.  1863;  9. 15,  Mat/.  ISS4.  Utld,  howuvor, 
that  when  r  record  rtavlu-d  tho  President  wiUiout  any  ncUon  of  tlie 
reviewing  authoiily  b^ing  recorded  tlieroon  he  very  prvipcHy  ntgnrdid 
it  08  havuu!  ruuchud  hiiu  uiidur  tlio  one  humlriMl  and  (.■levt^nth  articia 
of  war.  a.  IXedl,  Mar.  I.%  I'MB.  Utld  that  tlin  Prvxi.lent  may, 
when  a  record  reaches  Iiiiii  under  the  oporalJon  of  this  anicio  approve 
or  disapprove  the  aenteiico  in  whole  or  iu  part  and  may  exercise  the 
usual  power  of  remiasion  or  mitigation.  B.  3,  49S,  Aug.,  1863;  7, 
S9i.  Apr.,  1864. 

CXu.  A  1.  A  military  commander  vested  nith  tliepowerof  pardoii 
or  mitigation  undrr  thin  article  in  not  autliorij»-d  to  deiecatc  the  same 
to  on  iiiffrior.  Thus  fuld  that  a  df paatmcnt  coinniander  could  not 
legaJly  anlhorize  a  post  conunandcr  to  remit  in  part,  upon  good 
beliavior,  the  piniishiiiL-nt  of  a  Kuldior  under  sentence  at  the  post  of 
the  latter,  who  ha<l  been  convicted  by  a  general  court,  convened,  and 
whoKC  procecihngs  Iind  been  acted  upon,  by  tho  former.  It.  33,  119, 
June,  mH;  G.    Uo^Ji.  Aug.  W,  1901. 

CXII  A  1  a.  Utld  tJiat  a  reviewinif  officer  other  than  the  President 
was  not  emjjowered  by  this  article  to  commute  u  ptiiiisliinent;  that 
the  "  pardon  "  here  specified  was  remixinon,  which,  unlike  tho  pardon- 
ing power  vested  iu  the  President,  lUd  not  include  conmiutation  or  h 
coutlitiutml  pnrdoa.  So,  held  that  a  reviunin^  commuiidcr  wa^  not  ^ 
authorixed  to  coimrtute  llio  punishment  of  diHlionorablo  disrharpe, 
and  that,  as  ituch  punishment  wss  nut  suNCcptiblo  of  mitigation,  it 
could  not  legallv  be  reduced  under  this  article.  li.  48,  666,  Jan., 
tSSS;  57,  S9,  Oft.,  ISS8;  P.  3^,  J,Ol,  May,  1SS9;  34,  £37,  Avg.,  1880; 
a  SS87.  Feb.,  1800;  21S90,  Apr.  16,  1007. 

CXII  A  I  a  (I ).  The  power  to  remit  or  commute  sentences  of  death 
(and  dismissal  in  case  of  an  oiliccr)  remains  with  tho  President.    Afl 
military'  commander  can  not  exercise  such  power  even  where,  io  time  ^ 
of  WIU-,  he  is  authorized  to  apjirovo  and  cxoculo  the  senteiicc.     Il^d, 
therefore,  that  tho  action  of  a  department  commander  in  directinc 
tho  commutuUiiii  of  a  yfiilciice  of  dculh  was  a  nullity,  but  that  sucn 
action  might  bo  repirded  as  a  ix.'commend»ti<in  to  be  considcrpd  by  ^ 
the  President.'     It.  2,  67.  Mar.,  1863;  (.'.  12:'!.i,  Mar.  Id,  10U2.  ■ 

CXII  A  I  b.  The  order  pr<^«('ribiii4;  iiin.\iniunt  ))uiiishment8wafinot 
inteixled  to  ami  does  not  alfect  tho  established  principle  (hat  tho 
reviewing  authority,  in  the  exercise  of  lii^  powerof  mitigation,  can  not 
change  tiie  kind  of  punishment.     Tho  power  of  substitution  which 
may  DO  exercised  by  tho  court  under  the  order  has  no  reUlionto  tho  fl 
power  of  (ho  re^'ipwing  oflicer.     Thus  hrld  that  tlio  substitution  by  H 
the  reviewing  ofiiccr  of  confinement  for  forfeiture,  though  tho  period  H 
of  confinement  proposed  were  les^  than  the  court  could  have  substi-  H 
luted,  would  not  beli-jnl  iiiitis;Hti..n.     C.  S38l,Jiirie  SO.  ]896:ii75},  ■ 
AW.  IS,  1896;  3437,  Sept.,  IS07;  SS50,  Fth.  7,  1893;  6887,   Feb.   18,  ■ 
1899.  ■ 
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OZIT  A.  Under  ibc  one  liuixlred  and  fourtoontJi  ai-tiolo  ot  war  and 
(he  practice  «f  the  War  Doparliiiont,  every  persuii  tried  by  a  gt-neral 
court-martial  or  by  a  militarv  ooiiiuussiun  is  entitled  (o  otie  copy  oE 
the  record  of  pruccediiij^u  in  Ida  caao  upon  dciniind  Uierefor  made  b^ 
Inin  or  by  any  t>«r»t>n  in  biit  bt'hslf  (C.  6606,  June  IS,  1S99)  before  his 
decease,  li.  56,  17,  Mar.,  ISSS;  F.  $5, 188,  June,  1888.  TJio  appli- 
cation should,  in  the  first  instance,  Iwaddresswi  to  tliedudse  Adv<>culo 
General,  niid  if  not  niailo  by  the  awitNcdhinistir.shniild  ('xhiUitRitti.-^- 
fact 4 )ry  evidence  llmt  tlio  appticnnt  re]>rr5cnls  tlio  uccused,  lu)  n  per»»u 
other  than  the  acuisted,  appl>-ing  on  his  own  ao^iunt,  is  not  entiUt.tl 
to  a  c«pv.  a.  3,  S48  ami  09.  Aug.,  1863;  19,  318,  Jan.,  and  4S9, 
Mar.,  1S66;  Zt,  12  and  683,  Nov.,  1865,  ami  Aug.,  1806;  31,  iS9, 
July,  1871;  S7,  106,  Nw..  J876;  C.  £8669,  Apr.  SO,  1910.  Held  that 
othcrwuio  than  as  above  a  copy  of  a  ctturt-raartial  record  can  be  h 
wcuii-d  ^nlv  bvoixler  u(  tlie  Secretary  of  War.  II.  19,  636,  May,  H 
1866;  Si,  W'>,  J^y,  1^1;  37,  106  AW.,  1875.  The  report  of  the 
Judga  Advocate  Oen^'ral  will  not  bo  fumialied  under  the  one  hun- 
dreJ  and  fourtoonbh  article  of  war.  JS.  19,  667,  Jvm,  1866;  3£,  54,  M 
Oct.,  1871.  ■ 

CXV  A.  Held,  that  neither  the  I'li^-^ident  n<>r  a  ennimandin^  otliccr 
is  obliged  to  order  a  court  of  uiciuuv  <>n  the  upplicatiuii  of  un  otliciT. 
C.  J877S,  Oct.  g6,  1906;  ZSOS'J,  May  IS,  lliOS;  S0764,  Mar.  IS,  1909; 
87^7S,  Aim).  9, 1910.  And  in  a  case  where  an  (>[[iuer  requested  a  court 
of  inquiry,  and  it  was  apparent  tJiat  tJie  real  purpose  of  the  request 
was  to  secure  an  opinion  bv  the  court  of  iixiuiry  on  a  question  of 
infringement  of  patent,  hel^  tliat  it  was  not  a  propej  subject  for  a 
court  nf  inquiry.     C.  S5188,  Jan.  SO,  WIS. 

CXV  B.  Tlio  court  of  iixiuiry  aulliorizcd  by  the  one  hundred  and 
fifteenth  artirle  of  war  can  examine  into  the  nature  of  transtaetiona  of 
oHiccns  or  eidisted  men  oidy.'  li.  1.S95.  40S.  Nov..  1862;  19. 71.  Oct., 
1866;  27,  601,  Aj>r.,  1866;  38,  SiO.  Aug.,  1876;  39,  619,  Aug..  1878; 
51,  26$,  June,  1878.  The  acotiNcd  appears  and  examines  witnesses 
before  such  a  court  as  freely  as  before  a  court-martial.  The  proceed- 
ingH  of  a  court  of  inquiry  may  be  oi>ea  at  Uio  discretioD  of  the  court.* 
R.  S8.  688,  May,  1869. 

OZIZ  A.  Wtiere,  an  in  tJie  majority  of  caftefl,  tlte  inquirv  is  instituted 
witli  a  view  of  assisttnj^  tlie  detrtniinalion  by  the  Presidoiil.  or  amili- 
tary  commander,  of  the  quest  inn  whether  the  party  sliould  be  brnuriit 
to  irifit.  the  opinion  of  ihe  court  wdl  pro|HTly  be  iw  to  whether  further 
procwdinRB  before  a  court-martial  are  culled  for  in  the  case,  with  tlie 
reasons  for  the  conclusions  rcnclud.  Where  no  such  view  cntt^rs  into 
the  inquiry,  but  the  court  h  convened  to  investigate  a  question  of 
military  ndit.  responsibility,  conduct,  etc..  the  oninion  will  jiroporly 
confine  itself  to  tJie  special  question  proposed  and  its  legitimate  mili- 
tary relations.     A  court  of  inqiiii^',  composed  as  it  i;*  of  military  men, 

'A  n>urt  (if  ini^uiry  is  not  a  mart  in  Ihe  Ir^lwnw  nf  thotwin,  but  ntli«ra  boaH. 
IttaJicvDiiplituliti^.  and  it8pioi^MrilnKBftr>Mi-'l  a  trial  of  the  guUtur  Innocence  (rftbs 
aocuaed.  nor  doM  it  (vine  to  a  v«tdlct  or  pub  wnunoa.    (1  Winthnp's  MIL  Law, 

'AlthouKb  thv  rhallptifteof  m*mberaotacuurto(inqtiliyiBiiiat(|M<-iii<^ly  prarUviI 
(or,  yet  In  the  Int«(«>t  ot  judtico  it  ia  Koii«mllv  iilli>««d.  (Soe  IJMxitnb',  ro-.  SM; 
O'Briun.292;  1  UmI,  ST8^  Sunfi.  Dix-.  iii;.  7(ll,'6ti>t4''Oa|t..Sdl«V.,  «rhi<-h  ptibHabM 
tbo  pn)c>Mdiiitn  and  conduriooeal  the  UrowiLoviUe  Coun <rf  luquify.  That  I'uurt  of 
Inquiry  had  {uritdfctiim  bv  tiiv  net  od  Mar.  3,  leoo  (Si  Sui.  83ft),  to  nnky  «ligibl«  Igr 
reeallBtinent  mvn  who  hid  bono  diacbargod  without  honor. 
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will  ranplr  fiiu)  iUtflf  cnLlctl  upon  Ut  vx]iTvv»  mi  oninitm  iipuii  (iu<.-8tian» 
of  a  purely  legal  character.'     It.  16, 3119,  July.  1806;  0. 63277,  Oct.  g7, 

tsos 

CZIX  B.  While  it  b  of  course  clpsiroble  that  llit>  members  of  a  <M>iirl 
of  iii()itiry,  ciircrlcd  to  cxprc«»  aii  opimmi.  simnld  rnju'iir  in  tlmir  t-on- 
clu!4i<)Rs,  they  ar«  uot  r^uirtd  to  do  so  by  law  or  rofjulation.'  Tli« 
mujorily  dues  not  pivorii  the  minority  &a  in  the  caso  i)f  n  tindiii^;  or 
sentence  by  oourt-murtinl.  If  a  member  nr  u  minority  of  iiirmhers 
cao  not  ooDscientiiiusly  and  without  a  weak  jnelding  of  indep^'iident 
convictions  agrco  with  thn  mujority,  it  is  bi'ttiT  that  ituch  member 
or  tni'mbcrt  sltotild  furmaJly  disagree  and  present  a  aenaratn  report 
(nr  reports)  accordingly,  "f ho  very  disagrepnicnt  indrcu  of  intclUcivit 
minds  is  a  material  and  im|>ortajit  fact  in  the  case,  and  one  of  which 
tJie  reviewing  authority  is  L^titlcd  to  liuve  the  advantage  in  his  con- 
sideration of  and  action  upon  tlie  same.     It.  .'ft,  S07.  Apr..  1H78. 

CXXI  A.  While  the  pntcixxlings  of  a  court  of  in<]uiry  can  not  bo 
aitntill-cd  as  evulfnce  on  the.  mfriti  upon  a  tiiid  before  h  cotirt-uiarliid 
of  an  olfeiwc  f-ir  which  tlie  wnteuco  of  di--4mi«4al  Mill  be  mnitcjatory 
upon  conviction,*  yet  htid  that  upon  iJie  trial  nf  such  offense,  aa  upon 
Miv  other,  sucJi  pr<icceding»,  properly  authenticated,  would  be  adniU- 
iij\e  ID  ovidenoe  for  the  purpose  of  impeaching  iJio  statements  of  a 
'^'tnces  upon  the  trial  who,  it  was  propoaed  to  bIiovt,  had  made  q^tilte 

TeroDt  Btatcmrnts  upon  the  huaring  before  tlio  court  uf  inquiry.* 
43,  SSO.  Jtinf,  1880. 

CXXn  A.  Olfioers  of  th©  Marino  Coqis  traveling  without  tixiops 
on  Army  tran8)M>rts  can  not  exercise  coinmand  of  the  troops  on 
buvd  in  the  o[M>ration  of  this  article  or  exercise  command  m  the 
Armv  at  any  time  unless  duly  assigned  thereto  bv  the  rit^tidcnt,* 
C.  tb48t,  OeL  3,  1906;  tsms.  Mar.  17,  1908;  S471B,  Apr.  t,  1900; 
tSSSft.  Ofi.  9.  1909. 

CXXII  B.  The  command  ut  joint  encampments  of  the  Regular 
Army  and  Organized  Militia  ivonains  with  the  ivgular  post  commander 

*  Ir  ui  vxccptinnal  r«8ci,  that  ot  thv  qteeul  cnurt  of  in((itiry  iiiilboritnl  by  V^n^ttm 
in  lb*  ioini  Tm»Iitlion  of  Feb.  13,  1^4,  the  court  viu  n<'|iiiiT"l  lo  cspraw  nn  upiniun 
am  only  upoa  ibe  "inoral,"  bm  unna  tb«  "tediaiiAl  aiid  li-pil  rMptdwlbility  "  ol 
ih* officer  lorltao  "offnun*  rhRijcnl.  It  i?  nnt  inTfl[uIu,  but  BUiliorii:<Kl,  fur  u  o>iirl 
□(  iDqnby.  in  a  pnpcr  tatv,  b'  n-flecl,  ia  cunn«ict)un  with  il«  opinion,  upon  ftity 
anpnipOT  laaxnai^v  or  ciwdni-t  of  tho  ftii-uM-i).  pnvniiimK  uitiinv.  or  othi-r  iwratii, 
■ppcarincbofaroitdnruifcibeinveaiicuiutt.  Thufl.  1)19  <viirtef  inquiry  mi  the  mn- 
diKt  of  t£e SecnlBotc  W'ai. Mdvett«d,  in  itd npinioii.  inidiV'jrubly  upon  eiTtvfn  (iflcnsivc 
aed  rvpntwiiaibki  UnicuBito  •mployod  Mcunol  mrh  (-iIht  bv  thn  Vno  fim«ml  ofliricn 
amnmeA,  iboooo  In  hlstXalnmt^t  totCo  cniirt,  nn<l  iherilhor  inhiaofBrial  cnininu- 
OKStidtw  wUcti  ynn  put  in  evi<Ieri';<>.    (See  O.  O.  i:i.  11>i<|re.  ut  Army,  WS!.} 

'  la  the  eMP  of  Ihc  rourt  of  itii)uiry  (mmpfacd  of  uncn  ecaieml  ouircni).  011  tho 
rinln  (nnv««ilian.  In  IMiS,  \h«  niemben'  wbo  iiiwi>ntp'l  fr'in  iho  m-ijority  wrrij 
foquirfxl  by  the  wnvHiing  uuih»rity  to  put  oii  twrd  ihcir  cpluioiiM,  and  three  din- 
wMlIng  otiioioiu  wem  Brmnlingly  ^vcn.  A  fiirtbrir  inntun''!^,  in  nhirh  tun  of  iha 
fivaaMonMraof  the  '<>ur1  mv«  vai^li  aaq>u»loiIin*nlin)co|iininn.  i«f  it>«l  liy  llimtib 
(PnetdvaU),  H2.  Mkinly  upoatboaulbority  »ttlii!  furmt^rauw,  butli  llon^ri  (Trvio- 
malBJ,  M2,  and  SiminnM.  tsc  839,  koJi)  tiint  ini'mbm  nancancurriiii;  with  the 
■•fnrity  BTs  eoiitlod  tu  have  ih«iT  opiDlaas  i«|i<)rivtl  in  rh«  nirord.  In  uii!  Bruiru*- 
vilfitcMaaMS.Doc.no.  701,  film  Cone.,  Sd  MM.,  tliHciiiiri  wax  utiamm'--ii»M  Iomom 
o^M  coDclttnono,  bnl  m  (o  olbom,  tna  raconi  iIaIm  Ibnl  cerUkiu  im-mberH  did  not 

^^Kiparo  G.  0. 3S,  D«pt.  uf  Arixnim.  1871 . 

^^KuMniUMpaUiibad,  Huluptedby  thAprcMdrtil.  iu  U.  0.  M.  O.  40;  Hdqn. 

^^mv,  USD-    Bee atMO.C.H.  0.88,  Navy  Dvpt.,  L&U5. 

^nwd  Op.  Atty.  G«D.,  IS. 
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without  regnril  tti  rank  of  senior  oHiccr  of  tho  Orgtu\\atnl  Militia.  O. 
1414s,  Ma>j  14   ttftO:  SoSStS^  m.  S.  I9l0. 

CXZVI  A.  Iltld  that  it  la  within  tliv  diflcrotion  of  a  company 
coiuiiiaiidor  under  the  one  hundred  and  lwcuty-«ixtlx  and  one  oun- 
dred  and  twenty-aoventh  ariic)«s  of  war  to  convert  into  cash  llio 
effects  luft  by  a'deceiuwd  soldii-r.  Mo  i»  tlicn  nMiuirud  to  puy  over 
to  the  porsonol  ivitreHentaliwa  of  the  deccawd  iJie  proceeds  of  tli« 
8a1o,  and  if  cvpciiM;  is  incurred  hy  the  nnlu  it  niii^t  bv  defrayed  out 
of  the  sum  roiuiwd.  After  such  expense  is  ()pducte<I,  the  result  will 
bo  the  "net  proceeds,"  which  is  tJio  terra  reforrcd  to  in  tho  Army 
Regulations.     C.  18500,  Sept.  5,  1005. 

CXZVII  A,  lliia  article,  in  connection  wilJi  the  two  prece<)ing 
arficJc-s.  pmvidcs  for  the  securing  of  tho  ctfwts  of  deceased  ofiiwrs 
and  soldiers,  umkiiic  inventory  onho  some,  and  arcounUng  for  thera 
to  tho  proper  legal  reproaentative,  etc.  These  artidea  have  special 
referenee  to  cases  of  dvattut  of  military  pci^una  whilo  in  active  service 
in  the  field  or  at  remote  mihtary  po»t^,  and  their  provisiona  apply 
only  to  such  cITet^tt*  ««  nro  left  by  the  deceased  "in  camp  or  quar- 
tere."  An  attempt  by  tlio  commander,  etc.,  to  secure  effects  left 
olsewhel^^  would  not  IJe  within  the  authority  heie  given,  and  might 
subject  ihe  ollieer  to  tiie  liability  of  an  administrator;  such  a  pro- 
ceeding would  not  tJieivforu  be  advisable.  Upon  accounting  to  the 
duly  qunlilicd  lef^nl  represeUtiitive,  as  direcled  in  the  article,  the 
responsibility  of  the  oflicer  is  diachai-ged,  and  it  remains  for  tlie  rei>- 
resentiitive  to  disposo  of  the  property  according  to  the  law  applicable 
to  Uie  <-a8e.    R.  43,  266,  Mar.,  1880. 

CXXVII  B.  fifhl  iJiat  tho  terra  "higal  ivpi-csentativcs,"  as  em- 

Eloyed  in  the  one  hundred  and  twenty-seventli  article  of  war,  is  to 
&  construed  as  equivalent  to  duly  appoint<'il  legal  i>ei'sniial  repre- 
sentative, i.  e..  the  duly  aiipointcd  executor  or  uduiiuistrator  of  the 
estate  of  tho  deceased.     C.  SOSHS,  Dec.  £7,  1911. 

CROM  KKJICRBXCG.  ^HI 

CvMtmeXi'm  t>/ Artiett*  0/  War S<m!  I.aWji  I  B  7  ■■  ^^t 

ASSAUIT  AND  BATTKBY.  V 

}■!.''('  AlCTU-I.KH  iir  WAtt  I.XII  D.  ^^1 

ASSAULT  WITH  INTEITT   TO   KIU.  H 

Spp  AitncLKH  or  Vt'xit  LXIt  R.  ^H 

ASSIGNEE.  fl 

ExetiiUon  oftxmtraetby SnCoKnucm  I  B2.  ^^| 

ASSIGNMENT.   *  H 

BoniU See  Bonds  HI  C.  ^H 

ConlrafU SwCovrajiert  XIV  lo  XV,  ^H 

Pntn<i>iM.,., ,..,..., SMNATtOAKl.KWATEIIDlIICtoD, 

Ltatt ,-, BeePuBuc  Propkhtt  VII  A  I. 

L\<rnK Si-o  ruiiuc  TKoi-f-HrT  VIII  A  2  to  a. 

Valmlri^t SeerATBNTlIl;  III  A. 

I'tyaermutt SvoPay  asei  Alujwances  I  B  1.  ^H 

SKTtbir^  of  War Son  Anur  I  RSa  OV  ^H 

Todulffatmrding  (0  hrmttrmk SeeR.iNK  IV  U  tuC.  ^H 
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BAGOA0E. 

TrampoTtatum  qf  retired  offieer»' See  Retirbmbnt  I  n  4. 

BAH. 

See  Articles  of  Wab  LIX  K. 
See  DieciFUNB  I  C. 
O/enlitledmen See  Cohhand  V  A  2  c. 

BAKERT  SATnras. 

See  GovBRNXENT  AOBKCiBa. 
At  joint  auxanpment See  Militia  VI  B  2  a. 

BALLOOV. 

Finder  oj. See  Fubuc  pbopbhtt  I  A  6. " 

BAITEBUPTCY. 

0/eontractor See  Contkacts  X  E;  XX  CIO. 

BABRACKS  AND  QUABTEKS. 

See  Affrofriatioiis  XXVIII. 

BATTALIOV  COXXAHDEB. 

Authority  to  rtBommend  appoinlmmU See  Command  V  C  1  b. 

BATTAIIOH  STAPF  OFFICEBS. 

Ap-paintment  of. See  Comuand  V  C  1  b, 

BEEB. 

la  intoxicating See  Intoxicants  I  a. 

BENEFICIABY. 

Under  Act  of  May  II,  1908  (35  Slat.  108).  .See  Gratuit?  I  A;  B  1  to  4. 

BIDS  AND    BIDDEBS. 

See  Conthactb  VI  to  VII. 

Bond  by See  Bonds  III  F. 

Liability  of. See  Contracm  XI  to  XII, 

Nonfatal  dtfcttin  guaranty See  Bonds  I  C. 

On  Government  contrails See  Contracts  XXIII  E, 

Partnership See  CoNTRAcra  XXX. 

Receiver See  Contbacts  XXXVII. 

BIOAHT. 

See  Abticles  op  War  LXI  B  12;  LXII D. 

"BLANKET"  GUABANTTES. 

Are  legal See  Contracts  XI  E. 
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C%amtfr  of  tolJiir. 


BOARD   OF  OFFICERS. 

8w  Di-ni-iJsB  XVill  A  to  E. 

So.-  I>rM.r,,Kr.v  III  C;  XI  A  2. 

Ksi.i^thf.ntI  U3  tu4. 

dawn  dwioanl  nrourty See  Ci-Aiua  it. 

UitxHAVICli. 
I  DnciPLiMB  XI  A  13. 
'  Ahticli  or  «fA«  LIV  E. 
!  I'atbxt  V. 


SMtiKt^^rmnt. 8m 

Fiftff^fomih  arIkU  o/ttitr 8w 

/l*mtomiiiuM((rK(«ii,  wMtAiteoMiiite-  See 
ing  ku  I'niiinriMi. 

Fromotion .....Bee 

Ritirin^ ..j. ....... Sue 

SvtuitUn  impnxemfKU  bf fwn 

rwhatiMropnn,eianin/il{»nof. S^ 

lUtmlMra,  (ftmtftr  o/. Seo 


ttmnEUBXT  1  B  6  to 8. 
KvniouixMT  I  B  1  to  6. 
Prni.tc  rRoPBRTV  III  H  2. 
Uist'ii-vniT'i'.  XXI  A. 

V'lLt.NrKKH  A  IlllV  IV  11  2, 
KsufrntKNT  I  Uad(4). 


BOASD  OF  BEVIEW. 


Snp  DlWllAROB  XVII  B. 

Hvc  Anuv  I  CSd  (3)  t<>  (3). 
i^<v  Kk-TtHUiiorT  1  it  7  a. 


BONDS.' 
X.  BOSD8  IN  (lENKRAL. 

A.  Bond  May  bb  Rbqitibbd  ik  Absbncb  or  SrATtrrB Pagt  tS7 

B.  GUAKA.snr  SuotJLDDK  AM  Lkoai.lt  HirmnKSTT  AD  a  Boxd Page  IHX 

C.  Xomtatal  DitntCTs  iv  Hiiiders'  Gcarastikh  WArvsb Pagr  IS9 

D.  OUBCnUN     rilAT     PaUTXEK    A'AM    (iUAXANTHII     IIIH    ('(trAKTKKK    MAV     UK 

Waivbo. 
T.  CoNsracCTioM  op  GuAXAsrrr  iMc-oiipun'Ei.Y  F^llbo  Oct. 
P.  Tub  Skai,, 

1.  GNrnl  of  gittnuily  vriiluout  oral. 

2.  BcHuU  not  nader  bmI  nwy  Mill  l>«  vntM  .tmlru'l. 

9.  Prtn(««l  scroll  orotber  dovice  valid  Hubiiti(ui«  lor  adIiwIveMaJ  In  moot 

StatM PagtlW 

O.  BoKM  or  CoarnRATTOKs. 

1.  CorponW  lumo  miut  b«  «mw-(I>-  ncpmped. 

2.  Ofliccj  nxniiiK  trnmn  of  corporation  and  altiu-hinx  kmI  nhould  bav« 

proper  suihiiriiy  (■>  do  to. 

3.  Pn«flic«  vrhfimnulli'irity  liirxft-iitnbondadnnini>t  (-toarly  npptar  and 
it  is  impraclicalilo  (■>  lave  bunda  mxeciilod. 

4.  Ctiorpuniliim  noy  UM!  iui>' iNVl  tSku  aa  Itulividual Pagt  191 

I.  DoKD*  or  OunAMTZATiov  tiuT  havk  xo  I.boai.  KxTirr. 

1.  la  prartW  bonds  mi  bfhall  <>f  sucb  ofganiiallaaa  are  dgned  by  a 

propRf  pt-fNon  w  primitpal. 
!.  FrofMr  pn>c«tliir«  vhoro  Uni(«d  Stalca  Soldiois'  ncimo  gi\-o«  bond. 

3.  Vhm  tndlviilanJ  conducts  btuinew  undo  company  name  pap«n 
rikoiild  tio  in  annul  ofindiviilual. 

4.  Bend  of  rhilippiao  Idundo  whil«  hmng  adminiatcirfid  iindin'  uutliorlly 
of  tltepMtiidciit  iiliouldninliiQBflieof  L'nlwd  Stares Puge  t9t 


•  rr«par«d  by  llaj.  B.  H.  Morrow.  Judgo  »dvoc«t*,  MHBtUl  to  Judge  Advocate 
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I.  BONDS  IN  GENERAl^Comianad. 

I.  <)oNTnAvns'u  Orrti-KK  ts  a  Bokd  May  rt  Druoxatkd  ur  Tiru:  Aloxr. 
I.  Validitt  or  Bond  Sot  Armcnn  bt  AiwKHnt  of  Witnisi"  t*>  Siokatubk 

or  PRracirAi.. 
K.  Datk  or  Band. 

1.  Vnlidiiy  of  hond  not  affect«d  by  omMoa  ol  <lftl«. 

2.  VThcra  daw  ot  bmul  didora  from  <t*te  ii(  Knolutioit  authoriiuiig  iU 

OXKUtinn. 

S.  Where  bond  rodua  that  the  principiithadoiiii8ul!w.-(iucu(0iiioetiu-TeU 
tnloHrmiUsct  [or  porfoniuiiicoot  which  bund  n-Msiv<^n..  /'ajr<  I9-T 

L.  QOABAXTY  StONBD  BT  MrKDBIIS  OT  DtDRBB's  FAHar. 

H.  SimmM. 

1 .  Bond  should  not  be  ftccepW  unlmi  suretira  are  clearly  bound. 

2.  Enuitirea  nud  liitcrliiKniiona  111  l>»iul  wiihimtconMiitotmrety. 

3.  !!iin^lii«  not  bnund  by  mpplomniitnl  Rnnlrnrt  tinliw  ihoy  luwDt. 

4.  Nut  bound  by  unaui}iivJE<^d  mudiHcaliMw  ol  ciinlmcl Pafel94 

5.  Buroties  not  bound  bcj-uud  pcriiH]  urijiintilly  lix«l  by  ciuitnwl.  unk'm 
lAey  MBCnt. 

6.  ^VIivrolMMidpmvidoaturel.y  ahnll  lie  bound  during  pnriod  of  oxtLiwion 
nf  contract,  auieiy  con  tin  um  to  be  bound  ihoiiKh  cuntrart  «>xlend«d 
man  than  oncn. 

7.  Doubleaepect  nl  bdod  tn  gpciiri'  pprlorm.'ui'Nt  o(  contract  .ind  payRi<«t 
ol  bbnrera.  Utiligaiiun  not  ntltH^inl  aa  !<•  Ubur  und  imtvrial-tncii 
by  nKKlidrntion  wiUioul  siiTfty'acoBamt. 

0.  Valitlily  of  bond  not  alfected  by  omiMtoa  of  namo  i>[  niroty  fram  body 

of  bond. 
0.  Affidavit  ol  juRtificatinii  of  eurMios Pagt  195 

10.  FikiluK  to  iM%ure  eoasHit  of  on«  aurety  to  modifiuilloa  of  conlm>l  re- 
IfiBMi*  all  mirvtlMi. 

11.  Vhereone  surety  on  Joint  and  »veT«l  bond  diea,  new  bond  not  required. 

12.  Whcrtt  chnngea  nro  niad«  in  bond  and  it  is  not  known  whelbiiT  tkoy 
were  nudo  by  connnt  nl  Rurcti^. 

13.  Stockhotdfn  ol  ft  corporation  as  vurelioa  for  tlic  corpomtiuii. 
\\.  Moniod  woman  M  mmty Pat/t  IMI 

N.  BoMO  TO  li'KtTBn  States  Usuallt  Considered  as  Made  akd  to  be  Pea- 

rOUIBD  AT  WAaRINOTOK.     UuKD  CONXKCTKlt   WITH    RlVKK    IvrHOrB- 

MBXTn  Ponxiauc  ExcnmoN. 
0.  PowBH  or  TnEAsnaY  DErAnxiiBJfT  to  Rcrisw  on  KxRRctsE  Coxniot 

OVBR  WAH  DKI-AnTMKNT  BnMDS. 

F.  CoKTKASr  TO  FsAcneB  or  War  DRpARniEHT  to  SfUREvnEB  Busds 

ArrSR  Pewouiakck  du  tii  Belkahr  Kuiieiiks Pagr  197 

Q.  Ik  Ahskncx  or  I^w  Rbodixino  a  Joint  amd  Sbvbrai.  Bohd,  Socn 

Buxo  Nor  REQcnHEu. 
R.  PowKR  or  Baktvukh  ti  IvxtnctTi;  BoNn  mn  pAitTKRitsniF. 
8.  AUTDOBnT  TO  Sign  Aij,  Bosns  Nbckssabt  to  Cahrv  cm  lIimiKRss  or 

CoarAsr  is  Phootw-tivk  Oklt , Pagt  198 

T.  RvLB  AS  in  Oduoation  Wkkks  Nxw  Bomd  for  ItRnirceD  AHotnrr  is 

GtvKN  IK  Place  or  Ou>  Bonu. 
n.  BONTS  OF  PISBURSING  OFFICERS. 

A.  Hay  he  Taee.-*  Kvex  Wrbbe  no  Statutobt  AuTnonrrT. 

B.  Ct^MPi-Atn-i;  H')\i" Payt  ;fl9 

0.  SvKmBs  SHotiiJ>  JusTUT  ut  UoDSLB  TBI  Jlmovmt  «r  BuxD, .  Ptigt  mo 
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rv.  BONDS  OF  EDUCATIONAL  INSTITUTIONS-COLLEGES-CoQlJDiwd. 
B.  AiTTnoMTTT  or   OrtKXV    to    Sinw    Boni>  Uvirr  Arpr.An  i-rom  Con  or 
Hkuouuh;  Ckktiucatb  of  Oi-ncEB  to  tub  Fact  Ntft  Surrtacxr, 

F.  Copt  or  R»co»m  Mnar  Snow  that  -rib  i'jUtncttrAit  Pkihwm  Skihino 

la  *!*  OmcKR Pagt'OS 

G.  Bond  or  ConroiuTiox  Muxr  he  Btbictlt  Ut  Oobmwatb  Nuts;   Name 
'  OF  Corporation  on  Ssal. 

L  H.  It  Uvwt  ArpSAB  that   Boabo  oa   CoMinrrBB   Exenrmta    Boni>  oh 

^^L  AcTnoRizivi)  OmrKit  to  t^tntt  Bond  is  VntrrEn  wrm  SrmotKXT  I\>wiui 

^^P  FOlt  TUB    PlIKFO^B.      InmTAMCBS. 

F  I.  BoKi>  Rnoi'i.o  HI  Accoupanibd  »v  Corr  or  i^haktbk  Snowixo  Isjim- 

TUnuN    BA8   POWSB  TO  (itVB   ItOND Pogt  t09 

1.  VsuKU  Srction  122&.  IttCTiBED  8TATirTE».  Principal  on  Bond  fob  C«»- 

FORATtoN  Hat  dr  IxMvintrAi.  Ihhtkakof  ('oBroitATioN Page  tfO 

K.  Bono  witu  One  Burett  Mat  bb  Accbttsd. 

L.  Undkb  Skction  122&,  Kkvimeo  ttTATVTKw,  Boko  Hat  bk  Oiv-kk  by  Scrrtt 

Company  Alomk,  iNsni-moN  Nor  Statnxo PojfttU 

U.  UoNU  UvuT  ^ATI  COLLBUB  OAK  KUUCATK  IfiO  Mai.b  Stuobntm. 
i  X.  Bond  Givkn   PtmsttANT  to  Rbboi-vtion  or  BoAnn  Saouu>    Nor    bi 

Alicbitbu  wbbme  n  U  Gbbatbb  tbam  tbb  Amodxt  AiriBOKUEBi)  ur 

UoAnn. 
U.  CoNomoN  TUAT  Pbopbrti'  of  (.'olleob  Shodld  bb  Rebortbo  to  Bbfohb 

SvBKTT  iH  Luiii.B  Not  Pbofku. 
P.  Bond  Mav  bb  GrvKv  To  Sitci'itE  FvniKK  Issrcs  of  Obdrakcb.  ab  Well 

AB  iML'KB  AutSAUY  Uaos. 
Q.  Bond  Doi/dlb  tpie  Valuk  of  Storks  Iwdkii. 
R.  Bond  Should  DianNotiiBH   Bbtwsbk  Stobeb  Auibadt  Imvbu  and 

TiioxK  TO  nK  Ihbdbu. 
V.  BONDS  WITH  CORPORATE  SURETY. 

A.  livKSi    IN    AUSKSL-E    OP   i-TATl.TB    Ai;TU01llHN(l    CoiU-OBATC   Sl/BrFT   SCCB 

Mat  db  Acrsi-niu Pagt  tit 

B.  Cory  or  Heraau  Huuwino  SattnioN  and  (Jvauficatiok  or  Opfickm 

MtfTT    nx    Attaorkd    to    Boko;    ('KnTincATK  or    Sbcrbtakt    Nov 
Sufficient. 

0.  SintRTT    Bound    NomrmtiTAHPiNn    Kailork    of    PsiKCirAL   to    Pay 

PnemcM. 

D.  HirltKTT  IIOVHD  UY  ACTH  OF  AOKNT  I'NTO.  NUTICB  GtrA  OP  ftATinCATiaM 

OF    Ultl    ArTIIOBITV. 

E.  ActufMauiii  'I,  ISOS,  tliRS'KiAL  ExAHiKATioH  OF  BowiM PmgttIS 

P.  I.BTTER  OF  SVPEHlNTBNnSNT  OF  SDRBTT  (.'OJIFANT  THAT  COUPANY  \Voi3Ul 

Bb  tiBLD  ON  Bond  Aftku  Puonotion  of  Vtykkk  to  Hioiibr  Gradb 

NOT  SupncrsNT  to  Bind  Cokfant. 
Q.  ArpotKTMBKT  or  Aornt  on  W'ltou  Pkocrba  Mat  ni:  Skrtbd. 
n.  Undkh  Act  of  Avooht  13,  1S!)4,  Which  Authorixbs  trb  Aockftawci  or 

Cobpohatb  Borktiu,  Attobnky  Gkxrral  Can  Not  Rrqitiri  Adm- 

noKAL  fiscuRn'T  for  Work  Alrbauv  Done  as  Cokkrion  of  Bbino 

AlXOWRD  TO  CoMPtETE    WoHK Pogt  tl4 

1.  PuiiRinM  Corporation  Not  Reqoirrd  to  Comply  With  Laws  of  Btatb 

Bbfokb  Doino  Buhivebs  with  Ignited  Statkh. 
J.  Act  of  AoouirT  13,  18IH,  Wmm  Avthoribbs  thb  Accbftaxcs  of  Cob- 
POxats  SORxneH,  Doej  Xijt  Aiixt  to  Contkait  vrmt  Forkkin  ("on- 
TKACTOR  TO  UK  Pbrfohmed  in  FoBBiOM  Cooktbt  ob  to  »k  Pbrfobmed 

I  IK  THB  Phiupfink  laLANDH. 
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IV.  BOHDS  WTTn  CORPORATE  SURfiTY-*>»llnuod. 
I         K.  PABAOHAnt  Mi'H'J),  An«r  RiiauLAnoKs,  191D,  as  to  Boxd  Bxtsa  Nor 
I                GxBAniR  TiuM  Tkx  Vxu  Cmtn  or  Contakt'*  pAiD-or  Catital  anr 
I  Svurvot J'astttS 

I         L.  Ac?  or  Uabch  2S,  1010.  Amenmmi  Act  or  Atmtinr  13,  18M,  Airnioinx- 
f  nra  Skosxtakt  or  rits  TsRAtit'RT  to   IxqotKK  imto  Soi.vbki:t   or 

CoitroKATiox. 
I  A.  AJllioiudi    there    edav   be   no   oxpreas  statutAiy  prori^on 
n-quiring  a  diimursjng  olliccr  to  give  a  txiiid,  lltv  Cuvvrntnfnt  ta»y 
require  such  ulficer  to  give  one/  and  whore  public    prupcrty  is 


I     requ 


'  B«ad«  tuy  \t*  mqulwij  by  tbo  Guveriimi-nt  (mtn  ufllcon  Bppoin(«i(l  to  phcM  of 
dnasti  UMHV  t*  IM  *tntiil(in'  ntilUority  tv  Xnkn  mjch  ttMidji,  luid  tliiiy  will  be 
_  inMiuBKnla.  In  k  bond  «Hh  siiivuM  nv«n  by  an  uHcvr  ol  thn  Gov-omiiKiiit 
il  i>  wBritit  to  tnttke  ibe  bo«id  vdid  tlwt  it  ia  vuluat4mly  g:ivm  ui<l  ihut  th«  olfice 
■ad  th«  dutim  uagnvd  to  tlw  nfltner  uul  covfirod  by  tho  bond  uv  duly  ttUtbcfUed 
by  Uir. 

In  Vnlted  Stnu«*.Tfaie*y  (6  P«i  ,  11«)  th«  court  Mid:  "A  vuluuury-  bond  btkni 
by  Mitheriiy  of  ifa«  pfapnr  omccn  «f  iho  Tnwury  DapdLrtinenl,  lo  wbnm  i)i«  di*- 
bnneoMBt  «l  ik*  public  monmv  is  iatnin«d,  Ui  iwrura  tlie  fidoliiy  in  oi&riAl  dutiw 
o{  k  modivec  or  ou  osont  (or  diabutseiiuuit  o[  (lublic  iiioueyH,  la  t,  biiidiiix  contract 
tifraiiii  him  aad  hi*  mirniiiw  and  th«  United  Slatu,  ollluiuich  micIi  boiid  ms^y  not 
b»pfeecrib«dorrequindbyanyponiiva[a«.  TberichliolakeRiichsbcmd  in  in  our 
vww  an  nicidcnt  to  the  uatiM  bnlaoKbii^  to  micb  ft  detwrtmcoi,  mm),  itae  United 
SlAtao  twTinff  •  {tolitical  c^Mcity  to  ttko  it,  wo  mt>  no  oDJortioti  to  its  validity  iu  ft 
nioal  or  a  Icval  vioir."  8ea  tollM  aaine  «B«cl  J«Hsup  v.  L'niiod  StAlM  (100  U.S.,  UT). 
In  Moaea  i-.  VuitMl  HtfttM  (IGS  V.  H.,  h&7)  tbo  i-oiirt  tuid:  "The  contiidenllaD  or  tlie 
CMiditiaB  ol  tlH  bond  inurt  not  bu  in  vintkiinii  of  Uw;  it  inu«t  Dot  ran  counter  to  any 
Mfttui*:  h  muM  Bol  tw  either  malum  pnlulniiim  or  maltun  in  m.  Otborwiw,  and  for 
■U  ptuiNMae  of  Mcurity.  ft  bund  nay  be  vnlid  lliuufth  no  gl*tuie  dii«cu  he  delivery. 

"vim  do  not  undeistaiul  by  Ilie  daciiiion  in  Poion,  above  cited,  that  ibe  ntoftuiiiK 
et  tbo  term  'voluntAry  l)oiid'  ia  that  tho  boad  must  have  l>een  oSered  and  piMMd 
upen  the  Govemment  when  tiei-er  naked  for  or  demanded  by  h.  It  is  a  voluDtsiy 
band  when  it  i»  nol  dcmodod  by  itny  particular  natute  er  rMrulation  baaed  theieon 
and  when  il  is  not  exacwd  in  vMUtion  of  uiy  law  or  valid  regulaliou  ol  a  departawaa. 
lUvtng  the  riuhl  to  take  ft  bood,  tlio  Goveniment  in  a  cam  like  ihit  has  itae  right 
la  dMoand  it  Irwn  tbo  olCcer  and  to  ny  to  him  that  it  b«  dn  rot  eivo  it  lie  will  not 
be  candnued  as  a  'Mopeny  and  diMbunlns  oiru-vr  of  itie  Si^tml  &en-!<-e.'  Htirli  a 
dMMBdvbM  coiBpUedwluidoeanotatnuuntlat)ieilUiKnlexitctiunor4.-xiortioaoftte 
bMd.  IlkQcaMof  aboBdi«pnKtii»ddiri«niwlicBllylnmiftc«Milik(?iiiat«f  Tinmy. 
tnro,  iiiMinuch  as  tlie  bond  in  tlw  latl«r  om  was  extorted  (ruin  a  rcluclAut  omcM 
wnh  a  condition  ilMrn*in  cuuluiiiMl  difturcut  from  that  wbic-h  Ibo  atatute  culled  tor. 

"The  poww  ol  ilie  <niivranK^iit  to  tafco  bonds  in  caws  of  ihifl  naturo  in  the  abMHco 
af  wiy  law  Of  gmenl  regulation  te  thftt  eOcct,  but  by  dirvctlon  «(  the  bead  of  a 
dwaWMiat,  waaiwoogniaed  affin  in  thacaaeof  the  Uninid  Siatim  n.  Bradley  (10  FeL, 
sis,  3U).  In  Uutt  can  the  bond  taken  coaiai&ed  conditions  beyond  those  nrovided 
br  a  the  art  of  CtmerooB,  yet  II  WM  held  that  thoM  coiidilioiis  wnii^h  u-i're  within  the 
•M  wne  valid  and  could  nol  be  KRardod  an  i^tonrd  from  tlio  ebli|{or,  althoudu  they 
wmm  mC  fenh  in  the  MSie  uistrumeDt  whi''li  cuniuined  oihe*  and  ille^  conditions. 
TIm  law  ei  Tbfjey  sufira,  waa  cited  by  the  couri  and  appmvod  aa  to  the  principle 
that  the  L'utl43d  StatM  may  take  a  bond  oa  socurity,  etc.,  when  not  in  violation  ol 
anyauiute. 

"In  this  case  we  thtiik  the  bond  wasu  voluntan'  hnnd  in  llm  sodm  that  It  was  net 
Megilly  extorted  (ruin  Die  de((ndant  Koirntc  nii<lnr  rulor  of  ofliro  or  by  thieata  from 
a  supenor  odW'er;  iliai  the  tTniiod  Suuw,  throurli  the  SecroTary  of  War,  bad  the  right 
to  deiaaiid  a  bend  with  coDditions  aucb  aa  the  bond  in  ouMtion  cantoJne,  and  that  it 
did  not  ceaM  lo  be  a  voluntary  bond  mmvly  brraiuo  Lii^iil.  Howgale  did  act  gm- 


toUMMly  and  without  i«Miueet  proffer  it  and  audc  Ibac  Itmi^htbe  recoix-od,  orbocanae 
hawaatalnetant  le  Rive  Hand  only  gaiw  it  upon  thodemandef  the  Secretary.  Under 
the  tacu  devdoped  in  tbia  case,  ailuatad  aa  Uoiit  llou-mW  was  with  renNict  to  tli« 
pablic  matwyii,  the  United  Statee,  having  the  rit:ltt  to  take  a  bund,  hod  the  liffbt  to 
demand  It  uti'li>r  penalty  of  refusing  to  ponuit  him  ■<>  l»ni^r  reinntn  as  adlsburring 
elfalf  or  lo  liirlnnr  rereivo  public  mono)-*  fur  di*biinviiiciit  by  him."  (8«e  alau 
Uahad  tllates  ■'.  R««en,  ES  Fed.  Rep.,  UOT.  and  32  id..  »W);  It  Op.  AUy.  Gen.,  24.) 
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intnist^f]  to  individuals,  itifro  being  no  law  requiring;  a  bond,  theSec- 
rolttiy  iif  War  niny  jii-upcrly  ivquire  a  bund.  6l  P.  440,  Jan.  £S,  1898. 
In  practiM  bonds  are  Irpqiipnllv  l■(^quir^d  bv  llie  United  States  io 
the  coureo  oT  its  bu«iiu^i«4,  althuiigii  tliei'«  may  "bo  no  slatulory  aullior- 
ity  for  the  bond.  Siidi  bond»  bave  been  rM|iiin>d  iiD(li>r  tbo  fol- 
lowing ciii^unijitancos:  Wliore  the  title  to  property  leased  by  the 
Uiiilud  SlnU-s  fmin  a  privato  iiidividind  ii  in  litigatioii.  recomvit^*ti 
tJiat  a  bond  be  required  from  the  lessor  before  paytnent  of  the  rent 
■a  made.  C.  SSS8,  i\w.  19,  1898.  Wlu-ix)  a  statute  diiwtod  tl.o 
Secretary  of  War  to  deliver  obiMiiete  cannon  to  national  and  State 
Iximcs  for  Boldierit  and  sailors,  "nubjoct  to  such  regulations  aa  he 
may  prescribe."  IIM,  that  tbo  Secnetarj-  would  prup«riy  rcfjuire 
tliat  bonds  be  furnished  for  the  safe-kee/ping  antl  <lue  return  of  auch 
ordnance.     SI ,  li.  446,  Jan.  2S,  IS9S.     Wliero  tJio  title  to  personal 

Croperty  t*)  bo  purtilinspd  bv  tlie  United  Stales  is  at  all  doubtful  a 
ond  oi  ind«mnity  might  "bo  requii'ed  from  the  seller.  C.  GUSt,  h 
Auff,  12,  IS99.  \Miertf  a  tvs^4  waa  made  in  a  forei^  country  and  ^ 
it  was  possible  the  laws  of  tJie  country"  would  give  labor  and  material- 
men a  lien.  nn<l  the  art  of  Congress  of  August  ]'.i,  \>i{h\  (■28Strit,,;;7S), 
would  niit  be  appli<?jiblp,  a  bond  ituglit  be  reauired  to  secure  thei»*y- 
mt-nt(.riQboiyi-san.l  mate  rial- men.  C.  19164,  f*f>-  l-Ll^OO.  Wliere 
certiiin  piiyinenls  to  a  contractor  bad  bcM.>n  suspended  by  the  auditor, 
and  an  appeal  ha<l  been  taken  to  the  comptroller  and  pending  tlie 
COnipti-oUer's  decision  further  iinvmcnts  to  (bo  contractor  bad  Dcon 
suspended  by  the  Secretary  of  War,  and  tlio  contractor  req^uested  & 
ri'moval  of  tfie  8tispensi<in  and  pajniicnt  to  him,  oirciing  to  give  bond. 
to  secure  the  repivvmeiit,  hcM,  a  bond  mij^bt  be  Hccepted  as  rp<|upst«d 
conditione<l  to  rifunil  all  payments  if  the  derision  of  the  roniptroller 
sliould  be  adverse  to  the  contractor^  but  tlie  refunding  should  not 
be  conditioned  upon  tlie  determination  of  a  question  of  fact  which 
might  have  to  be  rcferroti  to  tho  courta  f<ir  liecision.  V.  13S69, 
Sept.  24,  1902.  Wiere  a  contnict  for  tlie  installation  of  a  sleam- 
heating  plant  proridi-d  tliat  the  plant  should  stand  a  certain  test 
during  the  coming  winter,  but  in  fact  tho  plant  was  not  installeU 
until  spring,  therebj*  making  it  impossible  to  apply  the  lest,  lidd, 
thcii-  was  no  legal  objection  to  paying  llio  amount  retained  on  tho  h 
contractor  filinfi  a  bond  condilionefl  to  make  good  any  defects  ^ 
tliat  might  develop  at  a  proper  tt-st  in  freezing  weather.  C.  I'iOOl, 
July  22, 1902.  Wiere  w-rlain  oilicers  rcprcaentinji  the  United  States 
use<l  certain  patenti'd  articles,  the  patent  not  being  owned  bv  tho 
contractor  from  whom  obtained,  nud  nllhough  the  United  folates 
could  not  bo  sued  in  tiirt  or  enjoined  from  using  the  articles,  yet  the 
oHioers  and  agents  of  llie  United  States  possessed  no  such  exc'mptioD 
from  suit,  rtcommendfd  ft  bond  be  required  from  tbe  contractor, 
before  payment  to  him  of  tlio  money  dtio  under  the  «>ntract,  con- 
ditioned to  indomnifv  the  otiiconi  and  agents  of  tlie  United  Stales. 
a  21  l&4,Seyl.  ,i,  1007. 

I  B.  liio  |>iir|)oHo  of  a  bidder's  guaranty  is  to  furni»ti  sufiicient 
security  that  the  bidder  will,  if  hisTiid  be  accepted,  enter  into  con- 
tract 03  prescribed.  But  the  diii'ct  object  is  to  enable  the  Govern- 
ment to  coll  wt  thedilTerence  between  the  bidder's  bid  and  tito  amount 
the  (iovernment  would  have  to  pay  some  one  else  for  the  8U|»plies  or 
work  in  co^c  the  biihler  sliould  not  enter  into  contract  acconlinf  to 
his  bid.    'file  guaranty  cao  Dot  be  uaed  to  force  him  to  ent«r  mto 
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bis  contrAct;  but  it  h  valtiahlc  bjkI  o«8o&tiii]  in  the  event  of  a  oiiil  to 
re«iver  sucli  difTerpnce.  It  slumlU  Uicrpforo  U,  as  forninJ  and  IpguUy 
su(]icirnL  as  a  coalractoi-8  bond,  and  pi^jiared  wiLlt  a  view  to  serving 
M  u  baaw  for  n  legftJ  cJiiiin  by  suit  if  necessary.     P.  56,  412,  A'&v.  29, 

IC,  Such  dcfvcts  in  bitUIcnt'  guaranty  bonds  a^  are  not  fatal  to 
iLf  viili<Iiiv  of  tlie  bond,  are  in  prnclic-e  u'aive<J  by  tho  doiiarimont. 
C.  2<iiH>3,  June  17,  iOlO. 

I  D.  nlii-ro  instructions  lo  bidders  pixivide  that  a  partner  will 
not  bo  iu;ccpt«d  as  a  guarantor  or  suivty  for  a  copartner/  lhi»  obic-o- 
lir>n  may  bo  waived  unvii  it  would  not  in  anv  wav  affect  the  vulidity 
of  the  guaranty.     C.  20870,  Nov.  S3,  I0U6. 

Z  "E.  A   bid  was  accompanied  by  a  euaranly  dcfiMstive  in  tliat 

blank  spacm  were  left  in  ItUinf;  it  out  as  fclloiivs:  "  Wo hereby 

^ar»nt«e  that  if  the  aceompan;king;  pi'opi>3aI  of bo  accepted 

ID  any  or  all  of  il,s  itciiiA  wilhiii  bO  da>-tt  aftt-r  tho  opemng  of  Mlid 
pronosal,  tho  said  bidder  (nutiiiiiK  biiii)  will,  upon  wnttcn  notice  of 
jiiicli  BiToptance,  if  »o  ix-<niiriil  tiy  the  I'nilcd  Sliilcs  or  itn  legal 
represcntativwi,  within  - — —  days  after  wnttcn  ni>titic«lion  of  said 
■eooptanrv,  enter  into  a  contrsi't,"  t^tc.  Held,  tJio  lirst  omitision 
doM  not  alTL-ct  llio  validity  of  the  i^uaraDty  and  may  bo  waived; 
the  second  omisfuon  is  cured  by  llin  subseciuent  ap|>e3raiic«  of  tlie 
name  of  tlie  bidder;  tlic  third  oniii<Miou  em  to  the  Uino  of  entering 
into  Uie  contract  is  cured  by  the  fact  that  in  tho  "acconipun^'inj; 
proposal"  the  bidder  undertook  to  enUir  into  tlie  contract  "within 
tip  time  di-siKnalcd  in  tho  advt-rttseiuent^"     C.  £070},  AW.  SO.  1006. 

I  F  1.  Rids  wrre  n^quirod  lo  bo  accompanied  by  a  enaranty  that 
the  bid  if  not  withdrawn  prior  to  tho  opening  of  bld»  Siould  ix.-iuain 
open  f<ir  60  din-s  then;aft<>r,  and  that  if  accepted  williln  that  time  the 
bidder  would  dclivor  tho  it;qutiv<I  articles,  or,  if  required,  enter  into 
«  contract  for  delivery  of  tho  articles  in  accordance  with  the  terms 
of  the  proposal  and  acceptance,  and  ^ivo  proper  bond  for  performance 
of  tlio  contract.  Bidders  Wore  atlvised  that  no  bid  would  be  con- 
mderod  unless  accompanied  by  a  proper  guaranty.  A  bid  was 
rveeiTod  acconij)anicd  by  a  jniaranty  tliat  was  defi-vtivo  by  reason  of 
th»!  omission  oi  a  seal.  Ileta,  that  such  a  Kuaraiity  was  not  enforce- 
able and  wa.t  equivalent  to  no  guaranty,  tliat  tho  actual  omi.4^ion  of 
tho  seal  destroyed  the  vididity  of  tho  uistrunient  as  a  sealed  instru- 
netit  (which  is  valid  withunc  a  r<inHiderati<m  as  it  onehisivoly  pro- 
Kunie^n  consideration),  evi-n  tlmu^h  itix'cilt^'d  thiitasenl  wasatlaehed. 
Tlie  instrument  was  not  valitl  ns  an  unsealeit  instrument,  that  is  a 
coiniuon  contract,  because  it  lacked  consideration  to  Bintoin  tho 
andertakiuK  of  the  guarantors.  ('.  20070.  Nov.  28,  1808;  S1707, 
Jo**  fl^  iS07.  But  whi're  a  guaranty  was  made  and  delivered  in 
I  'nlifornia  and  was  intended  to  lie  binding  on  deliven,-.  tho  projivr  law 
iif  Uie  ctmlrart  is  the  law  of  California,  and  whera  the  code  of  that 
t)tat«  aboltaiied  all  distiiictiomi  between  sealc'l  and  unseale<l  instru- 
mcata,  and  provided  lliat  a  written  inslmmcut  was  presumptive 
evidence  of  a  conHidtTiition,  Ittld  that  tho  omission  of  a  seal  did  not 
alTeel  the  vididity  of  tho  ^^uarunty.     V.  ISSSS,  Sept.  18,  1906. 

I  F  '2.  Wiem  a  paper  pui-portini:  to  be  a  bond  and  reciting  tliat  it 
^u  "Bcaled,"  was  U'jt  in  fact  sealoti,  lnH  that  not  being  sealed  it 

■  '  Bm  par.  S81,  A.  B.,  1010,  to  luuc  eflocU 
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waa  not  a  bond,  bnt  if  it  vnn  entered  intn  bj  oompett-nl  parties,  and  ' 
fur  n  iiiwful  pur|i(>iw  nul  pruhibilvd  by  law,  nnit  vas  foumiivl  iiixm  a 
minicjont  cfinBideration.  it  would  be  a  valid  contracl,  iind  cutud  bo 
le«Hllvcnforci-d.'     il.  34.  HL  h'tb.  25,  187$. 

I  t^  3.  As  n  priut4>d  scmll  or  nlbor  device  ia  rocognlzud  In  all  StaU4 
•nd  Territories  (inrluiiinir  .AJti^kn,  Ifawaiian  Islands,  Ptirto  Hico,  and 
tlio  I'iiilippinrs)  wlicrc  any  son!  at  nil  is  rvcjiiirctlj  oxccnl  Maine,  Ma-«t- 
acbiiACtt»,  and  Xi-w  Hampshire,  as  a  valid  substitute  tor  a  apai  in  the 
DXBCiitiuu  of  itn  instrument  uink-r  seal,  tho  War  I  Vpartmrnt  will  not 
require  an  adhesive  seal  to  be  attatrhod  to  a  (lovernment  instrument 
purporting  U*  be  undvr  Hoal,  unU>«.s  Ruch  inAtnimcnt  is  execut^Ml  or  to 
beperformed  in  one  of  Wunea  excepted  States.'     V.  1769,  May  39, 

10  I.  Where  a  corporation  a  principal  in  a  bond  pvcn  to  the 
United  Sl«t*'8  its  full  icjjul  orporaU)  iiaiiip  should  bo  cx[)rps»LHl. 
Tlins  where  tJio  laws  of  tli«  Slnly  in  wbicli  such  a  comoration  waa 
crt-ntfid  rcquiix-d  that  Iho  nninc  of  u  corporntinn  xhould  n[wu\Tt  include 
the  name  of  the  city  or  cnuiity  in  whidi  it  was  formed,  and  a  corpora- 
tion obligor  had  been  incoioorat^-d  n.s  "The  •  *  •  Company  of 
Baltimore  City,"  litU  that  tlie  bond  was  incomplete  unless  this  addi- 
tion was  set  forth,  and  tJie  in-strunient  i-xecutcd  accordingly.*  P.  68, 
147.  Ffb.  £4,  JS93;  C.  2395,  Julj/  21. 1896. 

I  G  2.  Wliere  a  corporation  »  named  as  principft]  in  a  bond  its 
corporate  name  and  »eal  (if  it  has  nutO  should  uo  utlixetl  by  tlie  ofiloer 
having  authority  to  do  so.  R.  55.  6Se,  Junt  30,  laSS;  P.  66,  190, 
409.  412,  and  4U,  June  to  Sept.,  1894. 

10  3.  Where  tlie  principal  on  a  bond  was  a  forel;^  corporation 
ami  there  waa  no  eWdi-nce  to  show  that  the  persona  who  exoeuted  it 
as  tJie  director  an<l  mnmit-er  were  sui-h  or  Ihiit  they  had  authority 
to  execute  it  as  riHiuiivd  by  Army  Rejrulations,'  antf  the  case  would 
not  admit  of  the  delay  neceiwaiy "to  accure  proper  evidence  as  to  the 
execution  of  the  bond,'  recommended,  that  the  individual  sureties  on 
the  bond  be  required  to  sipn  a  statement  tlial  the  boniJ  is  properly 
executed  by  and  is  binding  upon  the  principal.  Tliiit  would  estop 
tJte  sureties  fmm  eontendinj*  m  ease  of  a  suit  on  the  bond  that  it 
is  not  binding  on  the  principal."     C.  6817,  July  29.  1899.     So,  also, 

'  Unitril  Stnlr*  r.  l.inn.  IS  Potois,  2!)0.    ^\^1I7^B  an  offirinl  Iwrnil  ffdvird  by  Uie 

Erindpol  wiiboiilo.-alii  W3^  tvturtiod  tu  liiui  tii  liuvo  tli(.-»enl(i  putniii,  and  waebroui^l 
[ii-lc  liy  hiui  with  ilif  K-nls  ulUii'lu'd.  Oio  iiinivnt  [>[  tlio  euroUw  lUctvki  Kill  \>«  pra- 
sutiic'l  tn  ui-tion  on  Che  Itond,  iinkii^  the  cxinUnry  appears.  MoBoe  v.  U.  S.,  109  V.  S.. 
671:  I80p,  Ally,  Gen  .458, 

'  Par.  dT8,  .A.  K.,  1910,  n-uiilron  thut  coiiinuHiir'a  lionds  olutU  be  undor  Md  (not 
neeoaatrilv  mi  ndluudvu  w^).  Iii  pnw-itre  bnnda  of  all  kinds  in  UiQ  buwiMa  of 
thi)  War  DoMrtnittnt  >n>  invariably  roquirod  to  be  undor  mal  (not  uecenartly  lut 
adhesive seaU  letsirdleM  ot  ari>'  rEHmiratnoulof  statute  or  reuulallon,  andutn'rollMl  ta 

Cinted  on  iho  blunk  fonno,  which  vroll  in  adopted  by  tn*  agnor  aa  his  kbI.    8w 
ioirit-tofCalurobLa  i.  Oaaid«n  Iton  Wevka.  181  U.S.,  4G3,  that  either  ■  corpotMum 
or  as  individual  may  uaeand  adopt  any  am). 
»See"Bondit"lVO. 

*  Far.  S82,  A.  R.,  1010,  i*  Id  iIio  mmc  effect.  .^ 

,  *  In  pn»plire  it  ia  only  in  ca«M  where  h  ia  very  diffirult  to  obtain  the  nnrular  envn- 

lion  of  (he  bond  by  the  princ-ipal,  or  wlivro  tJio  <^ondilionii  will  uni  itcinnit  of  diHay, 

that  it  ii  nconunoadod  the  b^id  bo  apiiro^Td  iit>"n  nbtaininic  (he  etalnmeoit  of  the 

sureties  that  the  princiml  lioa  propt<rl  v  etuL-uiod  iln-  boiiil. 

'TheMatcment  by  inoBUiuiicH  titwdu'A  lie  imd«r  tHul.  uH  tliuir  liability  would  1>o 
bated  on  (ho  principlea  of  equitable  oatoppel  and  not  on  any  principle  lelatbg  to 
sealed  iDBtnnumis. 


I 
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wh^iT  the  nuroty  waa  a  oorporalinn,  rrcommmdei,  Ihftt  tJic  pmprr 
HC^iit  of  tlio  Huroty  coinpnriv  ue  rp(|uirnd  lo  si^jn  a  similar  s(at4?.iii6nt. 
a  emt.  Aug.  is.  tSm;  7i7S.  Dee.  11,  1899;  SRI?,  Stpt.  IS,  tOOi: 
SSOii),  Mar.  SO,  1911.  Stt,  aJwi,  wiicre  a  corporation  was  piinciiml 
anil  it3  boanl  of  directors  ntt«mpt«<l  to  ratify  tlie  piior  oxi-cuti'm  of  a 
boml,  biit  failed  ti)  »1iow  tliat  thu  bi>n<l  wlicu  <>xuouU-d  wua  biiidin<;  on 
the  corporation,  recoiameJuUd,  tlittt  iJie  suretdcs  bo  n-qijin'<l  t^  mgn  a 
MmilarBlatcmcnt.  O.  6887,  Sept.  SB,  1899.  S«.  al.-*",  wliero  it  did 
not  clcarlv  Ki>|ioiir  tliot  tlio  person  vxMiiting  tlie  bond  for  tlio  corpo- 
ration principal  was  anlhonzcd  to  do  so,  a  similar  reoommvndation 
was  made.  C.  600!,  Aug.  18,  1899;  13024,  i>*c.  /f  1908.  So,  also, 
where  there  was  00  evidenoe  of  the  express  aiithoritv  «f  a  partner  to 
UKn  th(^  firm  nnmo  to  a  bond,  and  it  wa.s  imposaibro  to  oblain  au<;h 
authority,  itiiiiiiar  action  was  recoinincuded.     C.  7348,  Nov.  S8, 1899. 

I  G  4.  The  fact  that  a  corporation  haa  not  adopti^d  a  corporate 
seal  will  not  atfect  the  vKli<tity  of  its  execution  of  a  bond  in  wltich 
it  is  principal  ur  surety,  providMl  some  form  of  s«d  b«  added  (o  its 
signature.  A  corporation  may  make  and  use  anv  seal  in  its  discre- 
tion in  the  same  maiini^r  a^  a  private  indi%'uiunl.'  H.  50,  StS, 
Jul'j  1.5.  1886;  C.8S6,  Nov.  7,  1903. 

X  H  1.  An  unincorporated  body  that  ha.<i  no  ivf^&l  t^ntity  can  not 
become  a  party  to  a  bond  to  secure  thv  safe  n>lum  of  public  property 
received  by  it.     In  such  a  case  it  ia  the  practice  to  roqture  the  Dond 


to  be  iiign«rd  by  a  private  poraon  as 


As,  where  public 


properly  wa»  by  autliorily  of  Cotif;rcss loaned  t'>  the  mau^ural  com- 
mittee a  bond  siciu>d  by  a  private  individual  as  principal  was  required. 
C.  9788,  h'th.  34^,  1909.  Where  nubhc  property  was  loaned  aa  an 
codiibit  to  an  unincorporated  b<j<Iy.  C.  12868,  June  *7,  lOOS;  S700S, 
JuUi  I  J,  1910.  So  also  where  a  railroad  company  carried  on  a  trans- 
fer WauMm  under  the  name  of  "Tii«  Bhio  J.ioo  Tr/m^fcr  Co."  htid 
that  as  there  wjis  no  such  legal  entity  as  the  Blue  Lino  Transfer  Co. 
I)m  bond  simuld  be  in  the  name  of  the  railroad  companv  n.-*  principal, 
or  if  desired  in  the  name  of  the  manai^r  uf  the  Blue  Xano  Transfer 
Qo.  individually  as  a  principal,  and  that  if  the  latter  method  was 
adc»ptud  the  cmdilion  of  the  bond  ehould  recite  that  the  contract 
bad  been  entered  into  by  the  railroad  company  under  the  name  of 
tiw  BIm)  Line  Transfer  Co.     €.28814,  Sept,  6,  1011. 

ITI2.  The  t'niu><l  SlJttes  Boldieni'  ihune  dc^iix'd  to  obtain  from  a 
bank  mnney  of  a  dcct<asi-<l  inmate  of  the  homo,  llfld  that  as  the 
luwu)  was  not  a  legal  entity  it  could  not  ^ve  a  bond,  but  that  the 
proper  procedure  would  be  u>  have  the  board  of  commtssionoi'a  pass 
a  reaolution  autliorizing  the  tiY-n.si]ivr  of  the  home  in  h»  olhcial 
capacity  to  execute  the  Dond.  and  the  bond  should  then  he  executed 
by  tlie  treasurer  in  hia  nlficlal  capacity.  C.  11966,  Jan.  23,  1902. 
*  I H  3.  Where  an  individual  conducts  his  blisiness  under  a  company 
Dame,  a  contract  and  bond  aliould  be  in  the  name  of  the  indtviduaJ 
and  not  in  the  name  of  the  company,  as  the  latter  being  a  mere  name 
hai'tn;!  no  existence  as  an  artificial  being  Such  as  a  partncrsliip  or 
corporation  has,  a  incapable  of  being  a  party  to  a  bon<l.  C.  18197, 
May  11.  1907. 

■Sm  SnOn.  Attj-.^i^n-.  ■'W^  Bad  DuUict  of  C«lumbu  v.  Ckmdcii  Iwq  Works, 
It  (/.S.-IK,  Uii>Mn««a«cl. 
p8e«"B(»df"IVJ. 
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I  H  4.  Wbilo  tlio  govcrQiiiout  of  Uiu  Pliilippine  XbIiiuIs  was  being 
admiiust*'!-*'*!  umlor  tJie  authurily  ot  the  Presidrnl;  tlmro  be'mjz  no 
act  uf  CoiiEiiws  t>r  tlie  Pliilippinc  rmniiusaion  ostablit^iing  a  pobticAl 
society  vtiux  corporute  exisl^uco  bv  the  nunio  of  tbo  "■Uovcnuuenl 
of  the  Pbilippino  l>Uanili>,"  ktld  there  was  no  legal  entity  by  liiu 
naiae  of  "Goveriuiii-nt  of  tliu  Philipitiiio  l&luutls"  capable  of  brntij; 
tlic  oblicoo  in  a  bond;  that  a  binul  given  to  secure  tbe  dopoitit  of 
funds  of  ibe  ^(ivvruniont  of  the  PliuipjiiDe  IslauiU  ^buuld  run  to 
''The  XJnitj'd  Sljites  of  America"  fitlier  with  or  without  the  addi- 
tional words"  for  tbe  use  of  the  government  of  tJie  I'liilipptue  I.-dands." 

1 1.  Tliero  i.s  no  legal  objection  to  a  bond  recitingtbat  the  contract 
secured  thereby  bas  beeji  executed  by  tbo  "Cluef  of  Onluance," 
"Commanding  ofticer,  Water^liet  Areenal,"  etc.,  the  name  of  tbe 
oflioer  being  (iniitted.     C.  18306,  Aug.  S,  1905. 

I  J.  Tiio  absence  of  a  witness  to  tbe  Hignature  of  a  principal  or 
surety  on  a  bond  does  not  aiTect  tbu  validity  of  tbe  bond,  auu  niey 
be  waived  where  tlio  tsignature  of  the  principal  is  known  to  the  m 
department.     C.  l4.io,  ^ov.  26,  I. 000.  f 

I  K  1.  A  bond  ulmuld  of  course  l)c  dated,  but  the  omi^isioa  of  tbo 
dato  will  not  alTect  tho  validity  of  the  inittruiuenl,  as  tlie  true  date  of 
execution  cnn  be  othe^^'isa  proved,  in  the  event  of  a  suit  on  tlio 
bond.'  C.  36 1 1,  Sept.  16,  ISHT;  26S7,  Nov.  2,  IH&T;  '4'jm,  Aug.  Id, 
t904;  i595  A  ug.  Li  1.906;  4279,  Jum  8,  1898;  36/,6,  Oct.  28,  I90S.      M 

I  K  2.  Where  a  bond  was  executed  on  a  wrtain  date  by  a  our-  ■ 

r oration  an  piineipal  Ut  Beeuro  tlic  safe-keeping  of  a  deposit  of  public  ■ 
iindu  and  the  bond  recited  (bat  on  a  suhstqucnt  date  a  resolution  of  ' 
the  board  of  (lii-ectora  bad  been  parsed  authorizing  tbe  execution  of 
tbo  bomi,  lirld  thi»  ineonsisteney  of  dute»  did  not  coniiititule  a  fatal 
defect,  tliat  parol  evidence  coidd  beintroiluwHl  to  proA-e  tbe  real  dat« 
of  the  b(in<l  wtLs  dilTerent  fniiti  that  slated  in  the  bond  and  tbo  bond 
would  take  elTect  from  deliver)-.  C.  6W7,  Oct.  27,  1904.  But  where 
a  bond  given  by  a  corporation  to  Rceure  the  !<afe-keeping  of  a  depo.<il 
of  public  funds  was  dated  September  6,  11)00,  and  recited  that  tlie 
board  of  directors  on  September  ID,  1900,  had  authoiiKod  llie  execu- 
tion of  the  bond,  and  the  authority  given  by  tbe  board  referred  only 
to  the  execution  of  bonds  in  the  future,  held  tliat  if  the  daUn  Wfre 
correct  iJie  bond  should  bo  rccxecuted  on  a  date  subseriuent  to  Sep- 
tember 10.  luon,  or  the  bond  of  September  G,  1300,  should  be  ratified. 
a  68M,  Oet.&.  1000;  S06r>f},  Mar.  10,  1907.  S..,  where  a  bond  for 
Uie  safe  keeping  of  ordnaneo  issued  to  an  educational  iiutlitution  was 
dated  Hopteml>er  9,  1000,  tbe  autinuity  for  the  execution  i)f  the  bond 
Iwing  a  iv.tohilion  of  the  bonnl  of  regents  passed  October  4,  1906. 
lirla,  the  bond  should  be  reexeculed  as  of  or  subsequent  to,  October 
4.  lOOfi.  C.SJi43,Oct.  19,  1906;  27669,  Jan.  4.  lOll.  But  where  a 
bond  given  by  a  corporation  was  dated  Julv  5,  liMlT,  while  tJje  resolu- 
tion autliorizine  its  execution  was  dated  Julv  8,  1007,  hfld  tliai  the 
irregularity  of  dates  in  no  way  allected  the  viilidity  of  the  bond,  that 


I 
I 


'  Uinhop,  nn  rnnirartji,  unr,  IN.  "It  (an  itixtniment  uniiCT-  seal)  oeciJ  hav*  no 
cteu;  it  is  vvi-n  rvhhI  with  an  iiiip')wil)lo  (•iii-,  or  I'liu  clifftrriiig  trim  the  tiict.  lu 
date  In  law  ia  tbut  of  thi-  ili'livcrv.  Kur  oetnl  il  muntiou  Iho  plucc  whcroexocuted." 
Se«^  oIk),  Uujfroo  on  QOidal  Boodf,  kc.  6. 
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IV, 


vtii  btiud  bocnmo  opurntivo  frum  dflivviy  which  was  subsoqueiit  Ui  tJie 
ilali'  <if  |Ji,>  ivw.liilKjn.     C.  lo7;U/.  July  Z.},  HHI7. 

I  K  .'(.  A  Unni  wiL*  oxeuulcd  ou  a  ourlaiii  <iiito,  mul  it  wns  n^ciUMl 
t]it<roin  llist  tile  ))iini'ij'iil  liuil  on  a  stUtnttiucnt  daU;  ontcri'tl  iulu  llie 
coiitrnrt  for  Uiti<ltio]i(.'ni>rmancu<)f  wliich  tlio  houd  whsk'vu,  //cW, 
dio  intvmi^istew-y  <1(k>8  not  aifcc-t  tlio  validity  of  tlio  bonil;  tliu  fnct 
that  ttio  biitid  wns  cxucuttid  boforo  Uiu  coiilrAct  was,  is  imiUHtoriiU, 
but  lite  r<><;iliU  t«  a  purl  of  the  meuits  of  idcntif^'inc  the  bond  and 
ctiiiidd  not  be  coiitcodicijpiy.  Thcreforo  r»'(wnmcnai'*/  in  th«  i>ai'- 
Urulnr  cast-  thst  to  avoid  in  tlto  event  of  a  suit  on  llic  bond  tiie 
DcTivwity  of  rt^nrting  U*  outside  evidenro  to  i<l('ntify  tJie  ocmtract, 
a  nvw  bond  boToquirvd,  lJii>  latter  to  rfforto  UwcontfuctiiMone  wliich 
wUl  he  entered  into.  C.  i>7f;5,  Nov.  2i,  1896;  306S,  Apr.  IS,  iSi/7; 
SW-i,  -Ipr.  Z9,  t897;  3640,  Sov.  5,  1S97. 

Z  \j.  Where  n  euaruiLV  acrom|>iui^'i]ii:  \\  bid  wa»  aignod  by  the 
falliiT  of  till-  hiddtT,  Ac/'),  l>)udiii«  ou  iho  father.  C.  SS'K  Od.  29, 
!S!t.',.  But  wh«re  a  x-ontractor  offpred  a  iMmd  suhscribiHl  by  hii 
two  dauglitent  08  Hiirelied,  advlstd  thai  notwttJwtanding  tho  finiuieimi 

nttons  of  tlip  dsughters  to   tho   pui\-nt  uiighl   bo  Batisfartorily 

pliuiK-^I,  and  nolwilliKtiiiiding  tli<>  dntiKhtr'rM  v/em  urimarrii'd,  the 
i>nd  sliould  not  hi.-  ucc.-ptcd.     il.  JO,  61ti.  Affr.  m,  IS7S. 

I  M  I.  ObliEationn  inciirred  by  t^urelioA  are  atrictl}'  construed  in 
Uicir  frtvor,  rim),  ils  a  ridi-,  an-  giaid  oidy  wht-n  cnforwd  by  law.  A 
boiul,  thfrefon-,  fJiould  not  lie  accepted  wliero  suit  ean  not  Ixs  suc- 
rex-fidiy  brought  ujxm  il  a^tiiast  th«  Buretiei,  whose  voiitrru-t,  on  tho 
face  of  the  ijietrumcnt,  must  thus  bo  clearly  vahdaiid  binding.  I'.  60, 
4li.  Nov.  29,  1892. 

t  M  'i.  If  after  t]io  exMutiou  of  a  bond  a  mat<Mial  cjiango  bo  marlo 
in  the  nnnio  or  dc><'riplion  of  {he  prineipid,  by  eraaure,  interlineation, 
or  o(h<TvtM>,  without  the  lUM-itt  of  tho  sui-etim  or  a  etirety,  even 
tlioiigh  surh  change  be  made  to  c<>rrpct  a  mistake,  tho  surety  or  Biiro- 
lii-.  not  c"ns<-iiling  will  be  releii^t'd.  In  a  eiwe  of  such  an  alteration  Trc- 
ouiiiifii'ljil  that  a  new  bond  lie  required,  as,  for  instant-e,  where  tho 
Danio  of  the  principiU  is  ohnngerl  from  "  Michigan  State  Hoard  of  Agri- 
Buhurc"  to  "The  Stato  Board  of  ^Vgricdturo."  P.  35,  SSS,  Stitt.  g7, 
lJi.Sff.  Where  the  name  of  tho  principal  is  chajiged  from  "Piirduo 
IniversJlv"  tu  "Tho  Trustees  of  Purdue  Univeii^itv."  P.  57.  41, 
Dtc.  f/,,  t'SDJ;  6S,4i/0,  ifar.S.i,  iSOS.  So.also.where'thonnuieof  one 
of  two  Buretira  was  craM-d  and  a  now  surety  was  sulwtitnted  without 
the  consent  of  the  remaining  surety,  rfcommmtied  that  the  written 
ancni  of  the  remaining  surely  to  tiie  suhstittition  he  obtained.  €. 
ISeS.  Mm  at,  1S&5.  And  where  tho  penally  was  chiuiged  by  tho 
orineipaj  ln>ni  $Hi.i)OI>  to  $20,000 ftubHequent  to  the  exeeittion  of  the 
Dond.  TfciimniftuUd  that  a  statement  signed  bv  Uie  suroi  ii'«  be  rctiuired 
lo  the  effect  that  the  change  wili  made  witfi  their  consent.  ' .  2-i7, 
StjA.  li,  ti>DS.  Hiitthealtenilionof  alHUid  by strikiagouMhe  words 
"captain  and  commisKary  I*.  S.  Array,"  which  described  the  prinei|tiU, 
and  interlining  the  wordii  "comnuaiMuy  U.  S.  Army  with  rank  of  cai>- 
tain"  is  not  a  material  alteration.     C.9I19,  Aug.  31,  1901. 

X  Ikl  .3,  A  l>ond  for  tho  faithful  performance  of  a  contract  will  not 
cover  material  modification!;  of  tho  contract,  in  the  form  of  a  siipple- 
mejilid  agreement  or  otherwise,  unless  the  sureties  formally  assent  to 
31109*— 12 13 
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thii  sttJiic'     P.  SO,  He,  Feb.  6,  lS89;  55,  366.  Sept.  14,  tSffS;  G.  IS44, ' 
Apr.  12,  1S05;  21GSS,  Nov.  19.  19<)7. 

I  M  4.  A  boinl  to  sociiro  tlie  ]>orformiincc  of  a  contract  is  vnlid  to 
soouro  tho  i)crfuriiiui)CD  of  uiiy  such  moiliftculJonB  thereuf  a»  are 
authorized  by  the  \frvae.  of  the  cniitrftot  itsdf,'  but  will  not  covpr 
iiiodilicii(i(>n»  not  thus  authunxcd  iiiid  wliicli  bubstmitially  ittuko  n 
uew  wjntruct.     P.  $4,  7  and  16$,  Mau  27  and  .June  SO,  t892. 

I  M  S.  A  bond  c«n  not  be  extonded  bi^yond  tlic  poriod  originnlly 
fixed  bv  its  temia  st>  as  to  continue  to  bind  the  auretifis,  iinleas  they 
eonswit  to  such  extension.  R.  SO,  £70,  Apr.  /■%  1S70.  Where  tho 
Unitud  Stntex  rented  certain  premisoe  to  n  privuto  individual  and  the 
rent  vas  secured  by  bond  and  the  Iraaee  appUed  for  a  material  delay 
in  making  payment  of  rent,  htJd  that  t«  erent  sucli  application  would 
discharKo  tliosurclica  unless  they  fjave  tlieir  asiu.>nt  to  the  delay,  and 
rfeommeded  that  the  same  be  not  aoee<led  to  without  their  consent  to 
tho  arrangement.*    H.  55,  196,  May  J£,  lSS8. 

I  M  6.  Wliere  a  bond  given  forthedue  performance  of  a  contract 
provided  that  the  surety  sliould  bo  hoimil  "as  well  (luring  any  period 
of  extension  of  said  contract  that  may  bo  Krantod  on  the  imrt  of  the 
United  States  as  during  the  original  term  of  tho  same,"  helil  that  the 
surety  would  continue  to  be  bound  oven  tliough  tho  coutrnct  was  ex- 
tended more  than  once,  either  bv  an  extension  to  amecific  dat«  or  by  ft  J 
waiver  of  tho  timeliniit.'     C.IS0W,Jan.3,l90S;  W42S,  i\w.2l ,  1906. 

1  M  7.  A  contract  was  modifie<I  by  eup]>lcn)ental  agreement  with- 
out the  consent  of  the  surety  on  tho  contractor's  bond.  Hcid,  thai 
Bueh  H  bond  luuy  bo  considered  tis  in  elTect  two  obligations,  one  to  the 
United  States  to  secure  the  due  perfonnance  of  the  contract,  and  tho 
other  to  tlie  United  States  but  on  behulf  of  labor  and  m»teriHl-men 
to  secure  their  pa>niient,  and  that  the  obligation  for  the  benefit  of 
tho  labor  and  material  men  was  not  released  bv  the  action  of  tho 
contractor  and  the  Unite*!  Slates  hi  modifviug  tno  contract  witliuut 
the  surety's  consent.'     (?.  17474,  Ffh.  3,  t905. 

I  )I  8.  Tho  onuHsion  of  tho  nanio  of  the  principal  or  surety  froiu 
the  body  of  the  bond  doea  not  affect  ita  valJmty.     C.  S490S,  May  tO,  j 

'RMftlso,  VIII  Comp.  Dec.,  KU.  where,  tui  1(1  tho  paynMmt  of  retained  pemmta^M  to  i 
acoiitnM:t4wbeforocoinplcitonof  tJiocoiHraH.  itinsaid:  ■'•  ■  •  thevf^purpon 
of  atich  rvttpDtlon  tnu  to  kovp  thi>  CL'iilrurtor  «  cn-dilur  and  epur  him  on  to  CMiiplete 
thr>  vnrk  nccrvdiDf;  to  tho  conlnict  in  order  that  h«  may  collect  imrli  reiitnt.iona  mad 
tntttie  th«mhisoirn.  The auretiM are inloreslod  in  »ucn  retention, and  if  theownor 
should  pay  ihuoi  Ui  the  contnctcv  before  they  are  due  ua<l«r  the  coacnLcl  audi  »ct 
would  rcttult  io  the  n>1nuio  of  thenirntioa  on  tho  Braund  that  auchartioa  dcprivM 
ihinn  of  a  RubxtATitiiil  means  of  indemnity  from  Iom  if  they  are  called  upon  lofiniih  the 
woffk  or  KBpond  In  dainagea  lo  CMS  the  work  Is  relet  at  an  advance  In  price  over  i 
that  oridiiBlly  cvntncttfd  (or,    (See  57  Fed.  Rep.,  ITO.)" 

*8oe  united  Btatcev.  FcmJ.  186U.  S,  309. 

*  See  U-  S.  v.  McHullen  (232  U.  8.,  400).  where  the  contract  provided  torpoaribleez- 
Ivnalonaot  time,  but  did  not  oxpreoslypnividothnt  tho  HiinM  lea  alu'UldooDtfnucliouiiil. 
•nd  it  WM  held  that  the  aureliM  were  not  dinchnrnod  by  nn  ost<*nn'aa  of  the  time  lor 
iierfoimance.  SeealaoU.  S.  t*.  Fidelity  &  Guonnly  Co.  IITSPed.  Rep.,  731),  vbere 
it  waaheld,  on  the  authority  of  Oimr«nty  Co,  v.  Prow«d  Bnck  Co.  (191  IT.  S..  416).  that 
the  oblisation  of  a  paid  oirdly  eompuDy  in  rerptct  to  lator  and  matrrial-men  ia  not 
aSected  byareasrinableexiendon  of  the  time  fur  payment  of  ouch  daims  in  the  abaence 
of  a  ihowias  o(  nctunl  injviiv. 

*  All  contToel  bondn  under  the  War  Department  contAln  the  above-quoted  pro- 
vbluucoDtinuIng  the  liability  of  eureU«Bdurin£  any  period  of  ex  tendon  of  toe  L-oiili«ct. 

*See  Oona.  v.  8uu>,  125  Ind.  RH:  4ft  Nefir,,  e^'l;  41  Kebr,  OS.%'  40  Mtnu.,  77; 
U.  S.  Ruodle,  100  Fed.  Rep.,  400;  U.  S.c.  NaUonal  Surety  Cb..  92  Id.,  M»:  U.S.r. 
Amerkan  Bonding  Co.,  69  Id.,  021;  U.  S.  Fldclty,  etc.,  Cv.u.GoIdeahwMd  Brick 
Co.,  191  U.S..  4167 
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IftOH.  S<)  wherp  tlio  CliriatiAii  name  of  ilio  prirx^ijMil  in  (he  b*>ify  of 
ll)<«  biHiil  wan  writlon  "/VJvin"  whilo  llic  iiHiim  (ii<;nH  van  "  Alvii," 
ln-lil  in  view  of  llw  siniilnnly  in  soihkI  of  tho  iiainnM,  and  ilm  tact  lljnt 
it  is  tlie  si^ialur4>  i»r  seal  of  llic  jmiiv  lliut  (Lvfa  liii>  liability  on  tiio 
boiiil,  not  llitf  rocit-ii)  uf  tiis  name  in  tlio  body  of  the  inMriimont,  tbe 
bond  is  valid.     <'.  g.'iZO.'i,  Aug.  I/,.  in07. 

I  M  !).  'Ilic  nflidnvit  of  jiistificntinn  should  he  taken  befom  8onio 

Ioliitor,  like  u  notary  nublic,  having  authority  lo  ndminltlor  oatlw  for 
gftiiTitl  ptiriHises.'  If  tlin  oHiiNT  h»«  nn  ollioml  seal  it  nmst  bo  aflixcd; 
oibtTwiso  tiio  i>rf>p»»r  ciTtUioute  *a  to  his  ofTirial  rharactrr  must  bit 
fiirnbhini.  P.  US,  41S,  Ftb.  12,  1800;  63,  t!7,  Jan.  8,  1S9.U  65,  t92. 
June  4>  tS94.  Bill  ftd  tho  juslifirulion  ia  no  part  of  (be  bond,  and  hh 
lUf  arlmintstratton  of  the  oath  by  an  ofKriiil  not  romprtcnt  to  ndmin- 
fcttiT  it  d.ii-s  not  affo-l  tht'  vnlidity  of  the  IhhuI,  tlioim-fnilHrily  of  the 
jiisiiftrati'iii,  where  there  is  noihing  to  show  that  the  oath  wtw  not 
taken  in  fm'd  faith  by  the  surety,  miiv  l>t*  waived  by  ibo  Stvretiirv  of 
War.  and  in  nraclico  is  waived  and  the  bond  accepted  if  ot  herwise  valid. 
P.  qi.anT,  AV  21 .1893;  C.  78,  A'w.  5, 1894;  S7g,  Sept.  Si,  1894.  The 
omtssioii  of  nifidavita  of  iustitieation  and  the  omission  of  a  certifirat« 
DM  to  the  sufheieney  of  the  (ninmntot^  of  n  bid  doett  not  affc<cC  tho  va- 
Udilv  of  the  guitnttttr  and  niav  bo  waived.  0.  SSi65,  June.  6,  1908. 
The  affidavit  uf  justification  of  a  surely  should  be  dated,  so  that  iliiiity 
appmr  wlien  bo  was  worth  the  aiiiouitt  Bpeeilie*).  P.  30,  £33,  M.  id, 
ISS9. 

II  M  10.  nie  fnihiro  to  seeure  the  coaient  of  onn  of  the  bondsmen 
\n  the  nil  xb  lien  (ion  uf  a  eontract  releiiNcs  not  onlv  (hat  bondsman,  but 
all  the  tM.ndsnien.  C.  12U,  Apr.  13,  tS!)5. 
1  M  II.  When)  thi)  obligation  of  u  bond  i»  joint  nnd  several '  (os 
k  l\\t>  ca^  in  olTicial  bonds),  the  estate  of  (be  deceased  surety  i<t  not 
fiiTirhar^ed  bv  the  dealli  of  the  surety,  and  there  a  no  n«coMUty  of  a 
toew  b«ind.  V'.  4341,  Sept.  9,  1909. 
I  M  12.  Where  it  became  known  to  the  Unit^  States  that  at  the 
time  a  bond  irfvoii  to  wcure  a  contract  wiia  diilivercd  to  the  a^ent  of 
the  United  Stales  it  was  incomplete  by  reason  of  the  omission  of  the 
dnfc  nf  [ho  contract,  the  iiiiitics  of  the  mcmliers  of  the  commission 
iT  ins  the  I'nited  Stales  and  the  seals  opposite  the  tianiesof  the 
I  Li^nndsureties.and  tlic^iomissions  were  sMppIie<l  before  I  lie  ap- 

proval of  (he  bond,  but  whether  with  the  knowliHl-jo  and  consent  of  the 
kureiieH  WAS  not  known.     flfUl,  that  it  shouhl  bo  nsstimed  tbi;  supply- 
in;;  of  the  omisiioitH  was  not  wit  lithe  knowledge  and  consent  of  thosurc- 
t'w*  and  that  a  new  bond  shouhl  bo  re<]uired.     C.  B7<S5,  Nov.  S4,  189G, 
I  7,1  13.  Pnra^'rnph  5«l,  j\j-my   Kc^ailfttions,  1895   (581  of  11>10), 
jinivides  (hat  "  sloi-khnlders  who  are  not  oOicers  of  n  c-orpora(ion  may 
lie  Brceplf<i  as  snn-ties  for  such  cor|)or«tiiHi."     lUld,  that  a  director 
kor  member  of  a  board  of  trustees  of  a  cor|K>ralion  uro  "oITicmm."     C. 
tS7 ',''>,  Aug,  9,  UMjO.     Ilthl,  also,  that  the  regulation  dorn  not  apply 
■  wberc  the  (reaaurerof  a  corjioration  is  not  a  stockholder,  nnd  ho  may 
Klie  accepted  as  surety.     The  reason  for  tho  regulation  is  that  usually 
lofliRera  of  corpfjratioiM  iirc  Iho  principal  strfckholdors  an<l  have  the 

I  ■  He*  )w.  IMS,  A.  R,,  1910.  ti>  nine  elTerl.  Und«r  wctioa  l!>  ot  f\  of  Conffrwa  o( 
WtfX  'i*  \>-''<l''  >'^  Kiut.,  \M).  liniit-il  fic»l(Tirommt!iilu««iaaiMl  all  clnrlu of  UaiUil 
^EHt  !icTix«d  Uiadnimiuor  ouilwgno^nlly.     (Ill  (^>m|>,  Dec.,  VS.) 

■Hll  I  ntuiuld  Im  j'jliil  only,  the  «ital«  o(  uw  dfrvowd  Mirety  would  ba 

HEwtwKnl  !•>  UteUt,  aad  tii«  mrvivinK  curoiy  atune  would  nwuia  liable  on  tha  bond. 
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bulk  ot  ihoir  ri'rtiiiicft  invrstorl  in  the  l)iiiun<>i<»  of  ihn  rnrporntJon,  so 
that  the  Guvcmnu>nt  would  gel  littlt^,  if  niiy,  nddilioiml  six'urity  l>J 
Acrpptins  them  on  th«  bond  of  tho  corporation.  C.  £734^,  Sept.  13, 
190.  Iltld,  uIm),  thai  if  a  stockholilor  of  a  (-oiitracting  fompsay 
l)i>mme9  a  siin-ly  oh  the  t-ompany's  ctmlract  and  anbstxiuenlly  during 
(lie  performaiU'O  of  the  ronlra*"!  is  I'h-ctvd  sixrotaiT  of  tho  mnlrnitiug 
company,  ho  dors  not  thcrchy  beoonio  diHcjunhruuf  from  runtiiitiin';  as 
surety,  f.  Zfi.-iat,  May  17,  'l!>ll.  Tho  objection  that  a  stockholder 
who  16  nu  oHkcr  of  n  <.'oniorHtion  is  a  auriity  on  Uio  bond  of  iho  cor- 
poration does  not  aire<-t  tiie  validity  of  tho  uond  and  may  he  waived. 
('.  S7302,  i\ov.  S9,  mo. 

I  M  14.  It  is  not  the  practice  of  the  War  Department  to  accept  a 
niarri(>d  woman  nit  surety,  and  bcforf!)  aii  iinmarriiHl  fenitdo  itureiy 
will  bo  accepted  alie  is  rccjnircd  to  mnkc  oath  that  she  is  siiitjle  in 
addition  to  justifjiiiii:  iw  roqiilrod  of  olhor  snretie.'*,  the  afRdavit  show- 
in^  that  she  is  worth  (he  sum  slated  in  her  own  ri£:ht.  C.  IS6S,  Apr. 
IS.  IS'J6;  )i,ii!0,  June  U,  ISIMS;  29m,  Mar.  8,  IS07;  46iS,  July  i5, 
1S9S;  4^'.i7,  Apr.  9,  1910. 

I  X.  Tbo  law  of  Iho  place  at  wliich  a  coutrnct  waa  made  f^verus 
as  to  its  interpretation,  obhcation,  and  legal  e.lTect,  except  where  the 
contract  is  to  bo  pi^rfonucd  ulsewhvrc,  in  which  caso  iho  taw  that 
({ovcriis  in  those  rc«pect«  is  tho  law  of  the  place  of  performance;  but 
tho  law  of  tho  place  where  tlio  contract  was  made  or  the  act  was  dono 
governs  in  rosjiect  to  (lie  formahties  of  oxecution  and  the  capacity  of 
Iha  parties.'  An  ofHcial  bond,  made  to  tho  United  States,  wherever 
actually  xtgnet),  is,  a.i  has  Iwen  held  by  the  Supreme  Court,  n  contract 
to  be  performed  at  Washinclon,  and  is  to  b«  governed  as  to  its  intor- 
iretntmn,  obligation,  and  legal  elTocl.  by  the  law  of  the  District  of 
.\)luu]bia.'  So  where  the  river  and  harbor  aet  of  March  '2,  11HI7 
(;J4  Slat.,  1073),  provided  for  the  improvement  of  Bayou  Teche,  \a., 
"upoa  tho  United  States  being  secured  agniiisl  possible  chdms  for 
danm^es  resulting  from  the  overUow  «f  lands  by  reason  of  I  ho  lock 
and  dam  imjn-oveincnt,  or  from  tho  draJJiing  of  Sjianish  Lako,"  and 
the  bonds  given  were  not  under  seal  but  were  executed  in  Louisiana 
wliere  the  laws  do  not  provide  for  instruments  unrler  setJ,  tvcotii- 
mended  that,  as  the  bonds  were  to  ho  accepted  by  the  Government 
and  as  the  law  as  to  the  fonnalitiea  of  execution  is  the  hiw  of  the 
plore  where  the  ueceplance  is  made,  the  bonds  W  ii'forred  to  the 
distrirt  engineer  olUc^r  at  Xew  Orleans  for  acceptance  iji  the  State 
of  lAinisiana.     /'.  ^(6^5.  Sept.  I.  1909. 

I  O.  The  duty  of  taJting  and  approving  bonds  under  the  War 
Department,  whether  taken  by  virtue  of  a  statute  or  not.  rests 
entirely  in  the  War  Dejiartinent.  Tho  'lYeawury  D(>|>artment  Ka»  no 
authonty  to  review  the  action  of  the  War  Department  so  taken  or  to 
pass  tipon  tho  sulliciejicy  of  the  suretJcs  on  bonds  given  under  section 
IIOI,  ft.  S.»  P.  60. 118,  Nov.  S,  1891;  C\  ISCm,  Apr.  IS,  I90S;  13893, 
Jvty  eS,  1900;  and  Avg.  6,  1009. 

■  U.  S.  t).  Gu-lingUouM  (Fed.  Vw.  Ko.  15iei))i  0  Cv;;.,  671,  and  ftuthnrlllM  eltod. 

»  Cox  i>.  U.  S.  (6Fol.,  172);  Duncnn  v.  U.  S.  (T  id..  435). 

*  la  U.  S.  i>.  Jnnrw,  18  Hnirud,  92,  tbe  court  iwid  "  \he  acts  and  dccisioiuof  the  h«ad 
at  B  dbpartincnt  on  iiubj«cU  aubiuitlvd  to  Itia  jufiMJictiun  and  toutrol  bj  the  Condi- 
tiilUm  and  laws  do  not  reqnire  tJie  ttppro%-nl  of  any  ofiic«r  of  anotbor  depulnienl  to 
niakfl  tl)«m  valid  and  coQcltirive.  llie  acL-mintin|;  oSieen  of  the  TreaMirr  bnve  uot 
the  hurdeo  of  r«f  pnonbillty  cut  upon  th«m  of  rovnring  the  jnditinenUt,  corrwcliiig  Iho 
mippoecd  miMalcee  ot  umuUing  the  orden  of  the  bc^da  of  depamneats. " 
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I  P.  Kven  ttftCT  due  pcrformmicp  of  tho  conditions  of  a  bond,  it  is 
coiitriin'  lo  ihi'  [)ra<'ticf  of  the  ili'purt iiu-nl  to  atirrciidrr  Hiirh  bonds. 
U'lirn-  (hi-  ivcordi  i^how  Ihiit  iJl  llip  <'<>iidiiiiiiis  hnvo  Im'oh  fully  pt-r- 
fortuod  lx)U(isiucii  in  niiswor  tu  a  rvnuvsl  itrc  so  udviKMl.  If  tho  iiifor- 
malion  so  given  nhould  hnppen  to  be  crroncoiiii  it  in  not  boliovcd  il8 
Clominuiu'-nlioii  would  oixratc  as  an  cstoupol,  as  the  question  of 
wlipllior  tlie  bond  is  valid  l»v  renaon  of  comiiiele  performiuice  depends 
u[Kiii  tliP  qupslion  of  whcllier  or  nut  the  conciition.s  huvo  bivn  pt-r- 
fornu-d  in  ffltt.  C.  IS610.  Sfftt.  W,  I!kl7.  So.  wliero  a  surety 
rwiuof'tod  to  be  advised  whether  "deliveriea  have  been  salwroptority 
completed"  by  hi-i  ririncipul,  /u-ld,  ihi-re  was  no  objection  to  udviiiin}; 
lixju  of  the  Matits  oi  the  contmet  in  (pipation,  coupled  with  the  cHution 
thut  ihe  infiirnmtion  Is  not  iinciidi'il  to  compromitie  (he  iiKen^t  of  the 
United  States,  should  it  be  found  that  the  contract  lias  not,  in  fact. 
l»ei>n  fiiitlifiilly  performed  by  the  contractor.  ('.  tS-'iSB,  Sept.  21,  190,'). 
So,  l*flJ,  wheiv  u  bund  wu^^ivcn  for  tho  digbursetnent  of  funda  appru- 
priftte<I  for  h  Cuban  e."chibit.  C.  SOS.',.  Jan.  14,  1001.  In  case  of  a 
ontnictor'a  bond,  tho  retjuiremont  of  I'^c  uct  of  August  13,  1S94  (28 

'  Stat,,  278),  tlutt  the  priucipai  "shall  promptly  make  full  pavraenls  to 
nil  persons  suppinnp  it  labor  or  niiiteriij  in  the  prosecution  of  the  work 
pruvidedfor,"  iinil the re(|uiremeiit  thul  the.SL-cretaryofWni'Khall  fur- 

Liuah  a  co|>y  of  the  iwnd  to  labor  luid  inaleriiil-men,  would  deprive  the 

'Secretary  of  authority  lo  surrt-nder  llie  bond.  V.  78^9,  Mar.  ItS.  1900. 
But  there  is  no  objetaion  to  retumiiiR  a  bond  that  the  ITnited  States 
refusKHl  to  aoM-pt.  C.  7ifl3,  -Vtw.  IS>  IS/lt.  RiUl,  nlw,  that  in  the  ab- 
sence of  a  statute  no  executive  olHeer  had  authority  \o  cnncol  or  millify 
•  UmdurrelenM  a  surety  thereon.'     C  l(/Of/,Jan.  22, 1890;  So5S,  July 

\6,I90(>;  S3SS,  Auff.  22,  1900;  13145,  Jan.  7,  190S;  S2194.  Nm.  IS, 
l!)tJ7.  Such  release  can  not  ho  pvcn  even  if  other  sureties  of  undoubted 
linaneial  respiuisibility  should  be  given.     C.  535S,  Hfpt.  -28,  1900. 

X  Q.  Theiv  being  no  law  rc<iuinn<i  bondx  under  tho  War  Depart- 
ment to  be  joint  and  aeverah  a  bond  so  worded  tJiat  each  surety  is 
bound  (IS  to  a  s|M>cilic  part  only  of  the  penalty  and  j-s  not  b<>un<l 

I'oinlty  ami  M.-verallv  wilh  the  principal  or  with  another  surely  is 
epallv  suflirient.'     f".  SSlGo,  Apr.  30,  1908. 
X  it.  The  implied  authority  of  a  partner  to  execute  contracts  for 
I  the  firm  of  which  he  is  a  member  does  nut  extend  to  contracts  under 
tcai — Uinds,  for  ia^tancw.    Therefore,  where  a  j»artner  signs  a  bond 
[  for  the  firm  tlienr  sliottlcl  be  fde<l  with  it  evidence  of  an  express 
nuthoritv  fn>m  tlu;  other  parlnei's  to  sipn  for  them.*     C  6066,  Sept. 
SS,  lS9ii:  6902,  Ang.   19,  1899;  73J,S,  Oct.  30  and   Nov.   28,  1899; 
tSSH.  F€h.  IS,  1904;  SI3I9,  Star.  18,  1907;  23734,  --W-  t8,  1908; 
8O947,    May  to.  1909.    Such  express  authority  need  not    be  under 
wal.     0.  7348.   Sw.  28,  1899;  2^!734.  Aug.   IS.   1903.     Tho  above 
I  prinrjrdv  has  Wen  applied   where  the  namen  of  ull   partnei's  wero 
Isignrn  to  a  bond  hut  all  the  names  were  in  the  some  handwriting, 

'7  l>r>  AUy.Osn.,  OS. 

■Km.  liuwrvcr,  pW.  676,  A.R.,  1010.  trliicltrc'iiiimilhnolKriii)  boottauf  di»liitrtiin(! 
□I!tt«nt  to  tie  )uint  and  wveral. 

»  In  20 Op  Auy.  tlMi.,  aia.  it  vtw  huld:  "Tbe  rul«  Uiat  one  jKu-lner  liwno  tmplird 
authority  to  tiinilhui  roputnim  by  Mcocutintc  n  Itond  in  Ui«  firm  iuini«  is  *i.'\l  <u,|.il)- 
'  IibImxI.  It  tan  nul  li«  taid,  however,  thai  tlie  f^rtnera  eonetilutinn  &  Ritu  nu'  pcwt-r- 
L  Umb  111  auUiutixv  (>iM.-  of  their  aumlm,  or  anutlutr  pn>|icr  penoo.  lo  binil  Itio  rinrtii>-i 
Iddi)  hy  vxenitinic  a  Innd  lo  be  ukcI  In  IbQ  tianmrtinn  of  iu  buniiiuw.  Tfi«  inhi- 
'blbon  oltJie  minnion-law  rale  referred  to  bMaiiutan  imj)H«f  power  in  wie  parUiOT 
to  M«>cula  the  iniilninM'nt  without  iqinrific-ftiiUiimly," 
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whii!l]  siigi^tcil  that  oru^  htul  st<;nt>(l  frtr  all.  C.  S03t,  Sept.  SI,  1898. 
ITiiwwt'r.if  tlicinslninifnt,  althii'iRiiBi'alt'ilin  tort,  iaiif  apharartflfthftt 
(lopsnotrcquiiiunj^ciil,  the  ]Hf^ii-iiw.M>f  lli<«»etiJ  iiKiy  iRxlUiv^anlodand 
tbeinstruuicnttrcat^'d  OS  a  simple  Contract.  C.^iOaO  li.J uiySt  ,191 1 . 
WlierB  a  ouutrnct  \s  mn<l»  with  a  partn(irslu|>  thuFO  ix  uu  Ivgal 
obJMlion  to  accepting  aa  a  bond  for  the  perfonnnace  of  tJie  con- 
tract one  signed  by  K-ss  thau  all  nf  the  iint-lnci^,  as  prinripnls.  the 
parlnent  who  do  aign  to  aij^  aa  indis'idiiius,  not  as  partnri-s,  ami  the 
partnereliip  naiuo  not  to  be  signed.     C.  SD02,  A»p.  IS,  !SOt). 

I  S.  A  resolution  of  a  bo&nl  of  directJira  wliieh  punjorls  to  vest 
the  tjneasurur  with  "power  to  make  and  sign  on  bi'Iiali  of  the  com- 
pany all  contracts  Uiat  may  be  neeessaiy  to  carry  un  the  busineKTi  of 
the  comptijiv"  is  priwpecti'vu  only  and  ildes  not  iatifv  tlie  execution 
of  a  bond  already  made.     0.  SOS'W,  Sept.  1, 1906. 

I T.  Where  a  contractor  eave  a  bond  gnaraiitpeing,  among  other 
things,  to  replace  or  repair  a[\  defects  iu  cables  whicli  might  develop 
in  Rto  yeaTK,  and  in  case  of  failure  to  do  ao  jiromptlr  to  pay  tlio 
Oovernment  on  demand  the  cost  of  such  repairs,  aiuf  moat  of  the 
work  having  been  performed,  the  b<md  of  S'lV.AOO  waa  consiitercd 
,  unneco.'i.iiiirily  large  for  tJio  CJovemment's  protection :  hdd  that  if  a 
[new  b«md  in  the  penal  sum  of  S.'i.OOO  were  aecpplcd,  with  recitals 
[  that  the  i>i'n<dty  of  the  exif-ting  bund  is  unnecessarily  hiri;ft  and  that 
tlie  new  bond  is  intended  as  a  subslitute  for  (ho  present  b-uid  and  bi 
[•Dvcn  U\  relievo  Oio  principal  from  the  pnyment  of  premiuma  tliercon, 
uieso  recitals  tonetlicr  with  the  ccsaatitm  <)f  paj-ments  of  premiums 
under  the  old  bond,  would  make  the  lo*9  fall  entirely  on  the  auretiea 
imder  Ihe  new  bond  to  the  extent  of  tbo  penalty  of  lh«  same.  Of 
course,  the  United  States  might  sue  imdpr  tlio  olcf  bond,  but  any  loBa 
n'coven^<i  thereunder  would  bo  recoverable  by  the  sureties  on  ttto 
old  bond  from  the  sureties  on  the  new  bond.  (\  SZt'J,^,  Nov.  18, 
1907.  Also,  where  a  contractor  desired  to  substitute  personal 
bondsmen  in  lieu  of  the  corporate  bond  tlien  in  force  in  order  to  av<iid 
the  payment  of  another  annual  premium  to  tho  surety  company; 
held  there  waa  no  legal  objection  to  the  contractors  presentmg  a 
further  bond  signed  by  personal  sureties,  but  tho  effect  would  not 
be  to  release  the  old  bond  unless  tliere  was  some  special  provision 
in  the  old  bond  which  idlowed  it  to  bo  discontinued.  Ordinarily  tho 
old  bond  would  remain  in  full  force  as  to  all  defaults  of  tho  contractor 
comniitted  up  to  tho  date  of  tho  now  bond,  and  thereafter  tlie  lia- 
biUty  of  tho  two  bonds  would  be  joint . 

n  A.  Although  tliere  may  he  no  express  statutory  provision 
requiriufi  a  disbursing  iifhoer  to  give  a  bond,'  the  Oovcrnmi-nt  may 
req^iiiresiicli  officer  to  give  one,  and  where  public  property  is  intrusted 
lo  mdividuftls.  there  being  no  law  rcmiirinK  a  bond,  tho  Secretary  of 
War  may  properly  require  a  bond,'    P.  57 ,  44^,  Jan.  88, 1S92. 

,  '  Thft  fonn  ot  odBcud  txintl  authorisod.  Doc.  31,  1900,  MCiirca  the  fidelity  of  tlu) 
mBcor  fton  tli«  date  of  approval  of  the  boad.  C.  949t,  Dte.  tSj  J900,  This  cbango 
rnahtciacGDUalJDKofflcerato(le(lnitdv&itliaia|N}iisIbiUty  undcf  each  bond,  mtm 

Ut  piovent  iKindii  irnm  ovvrUppinv.    C.  $ift,  Dtc.  tH,  1900;  I'rb.  in,  imt.    In  |>Tae- 

li<«  tiie  dat«  ol  appra%-al  U,  W  me  coavenienre  of  accounting  officera,  nn  tho  (i»L 
Ldayolaraoiitli.  inuUvaoMexcept  «rhe<etlie  IwnilistheGntonegiven.  Sec.  IIHI, 
tit.  8.,rMuimi  all  iifliixira  ol  the  Quarbinnutvr'ir,  RiilidsUmee.  and  Vvf  DepartinenU 

to  ir<v«  aliun<l.  but  it  do«s  nnt  rcf^r  to  olber  dUbursing  olBcera. 
'SiwU.S.  V.  Tingey,  6  Put  .  IIH:  Jewuu  v.  U.  B.,  106  IT.  8.,  11T:Uo*«»i>,  IT.  S.. 

ie6U.S.,»tT:  [I.  R.  V.  Rogora.  28  KmI.  Hop.,  fi07;:t2  id..  RSO;  «  Up.  Atty.Q«D.,  S4, 

aud  aut«(4>"Butiib"l  A. 
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n  B.  Where  a  bond  liml  Iwoii  givon  by  a  ooinmi'warr  nflioer  con- 
ditioQod  to  become  vo ill  if  he»houli)  liurins  hi?i  )iolHingnti<l  nfriiniiiiti|; 
in  the  oIKoe  of  comniisfwir,-  ()f  MiibsistcncD  willi  lliu  rank  of  major, 
carefully  discharKo  tlio  duties  of  said  odiM,  and  a  new  Imnd  was  eivon 
iritb  the  same  coniiilinnA,  hflit,  the  giving  of  tlio  now  bund  woiud  be 
cumulative,  onti  wuidd  operuto  to  make  tlie  Burotiesi  on  both  the  old 
uid  new  bondH  re(i]ionsiblfl  aa  to  future  tran^ctioiw.  but  would  not 
kIcww  the  fturctios  on  tlio  old  bund.'     C.  887,  Nov.  $4,  1894;  S069I, 

•  Bm  lHvx"  I*ec,  Serwiwl  Oiinp..  vnl.  3.  see.  135fi;  II  Dec.  Firel  Gaiip.,  337.  In 
V  tVimp.,  «1».  it  uni  iMtUl  Ui»t  wLcre,  UikIm  Uir  net  c.(  M»r.  2,  lKf»5  (28  Pfnt..  80~>, 
which  proviilrx  ttiat  ''ovcjjr  ulBror  wlicowlniy  it  is  (n  inko  nml  ni>['r<'^'c  <it?l<-ift]  Wnde 
ritall  nuMal)i>uch  booil*  to  bo  reocireil  «V(-ry  l<)ur  yt-urd  nUi^r  llivir<bti-n."  aii  D<Hi-i)r 
niMW»  bia  bond  by  fciviog  a  bond  during  the  Muno  ifrm  a(  ollira.  tli«  tufir  lioiid  <Iom 
BOt  ofMntt*  U>  n>law«  tli«  vurwtiM  cm  tbo  fint  bond  from  liability  tat  (uturo  truwac- 
Ikoi,  buttfa«Nr«tiwonlli«oIdaDd  n«w  bonds  would  be  Jolotlv  and  wvemtly  Ifablo 
Amum.  AaMpcMs  belawioOTdcrloovcnxiinetbfterabttmsnnjcoflctitof  Ibvabors 
nl».tlufcnii<Roacialboti<]  WMrhnnjtodon  Doc.  M,  l)llM,iiotbatcn«coniIin'nn  vouM 
be  ibmi  tfa«  oSnr  ebould  be  bound  uiid«r  lb*  bond  "until  a  iiPToiBcuil  Ixitid  in  bfs 
CHOitell  bompproved."  l/nder  tliiD  (urm  of  l>oiid  itwiuiiitoniied  that  tJic  old  bond, 
aftir  the  epptoval  o(  a  new  oae,  *huiild  rrnmiD  in  (cirre  niiunly  to  cover  any  defaults 
Hot  n^t  Dav«  ocmrred,  prior  to  the  daio  of  approval  o(  i^e  new  bond.  C.  tt7Si, 
Afy  10.  1907:  txse,  Jutf  f7,  I90a.  On  Oct.  IT,  1906,  in  2fi  Op.  Atty.  Gon.  TO,  the 
Attorney  G<nMnil.  boverer.  k<iv«  the  opinion  that  a  provHion  in  aa  offlcial  bond  Aim- 
eoiag  the  life  ol  liw  bond  from  tbeentbvperlodduring  wliich  thedSieiehuld  until 
■Bcb  time  •«  "a  DOW  odirial  bond  diall  beacoeplod  by  thoprapaTainhnriiy  nnd  Bub- 
aitutad"  tberador,  ma  counlor  to  tii«  ctatute  and  would  be  wiiboiit«nrect.  but  that 
in  ether  particulan  the  bond  would  be  good.  Aa  1o  thia  opfaion  of  tlio  Attorney 
Gwwral,  theJudge  Advocate  Gnneral  of  tno  Array  ■tul4>(t  ^lat  the  opinion  "ii  andw- 
■teod  to  apply  (oacase  wh«f«  theformof  bitttd  i«  prei-ciiLed  by  »taliiii*aiid  tliooflleer 
b  appointM  far  a  limited  t«rm.  Suih  iit  ii'Jt  the  ciifo  wiib  army  olliritrv.  Th«y  are 
•ppouitod  ioi  an  indn6aittt  tenure,  ^actically  dtiring  nood  bcKavinr  and  until  pra- 
noied,  and  the  Biatiiie  (mc.  1191,  R,  S.),  provldea  eimpty  that  ihov-  aball,  before 
•■taring  npoa  tbeduCwMof  Iboir  leapcctive  offine,  give  good  and  lulBcioat  bondi  to 
(haUmtea  State*,  in  each  auma  aa  tno  Secretary  o[  war  may  direct.  The  statu  to  is 
■adentood,  aadhJubeencontrtToedHaiinpiMingon  theSet-retary  of  War  thediityuf 
appvovinc  the  bead  both  a*  to (bnn and  amuunt."  C. S0S9S,  Jan.  te,  1907.  OUUial 
boBda  DiMar  the  War  Dnpartment  are  atill  conditioned  that  the  officer  ahajl  conttoue 
loba  bound  "until  a  new  officbd  bond  in  hJecaMiaamfoved." 

Ilw  recent  bkit<:«y  of  tbo  formof  di«butfdagofficeni' buoda  in  as  followa:  Tho  fomi 
o(  olfirUl  bond  aathorixod  by  the  Socretary  of  Wmt^  l)vc,  |4,  ISK,  viw  condiiinnod 
tbat  the  offlccff  ahould  at  al)  timee  "honceforlb  during  his  holding  and  remain irii;  Iji 
Mid  offico,  until  a  w  oficial  hond  in  M*  rvte  »hall  bt  approval  by  the  StmUay  of  War, 
eafefolly,"  etc.    C.  nea:  the  form  authorixed  Dm.  31,  IWO,  vaa  conditioned  that 

iftheofficer "" 

frotn  and  i 

folly,"  etc.  6.  »J&t.  I>*f.'ss,  isioo.  Tfietona  sulborized  1^ar.  13, 1902,  amended Ibe 
pracading  Cwtn  by  cubtilituting  the  woida  "proper  autliority  "  for  "Socnttvy  of  War," 
tba  purpcM  being  to  iaduda  approval  by  the  Aa>i>taQt  Socr«tary  of  War,  who,  pur- 
oiaat  to  the  dbtribuliao  of  buetneea  in  the  Secretary'*  offlce,  now  pimee  upon  and 
^>provaa  official  bonds.  C.  IfiSt.  Mar.  S.  190!.  In  1907,  the  (JMTetury  of  Wiir  author- 
lied  Ibe  command  initgOBeral,  Pnilippinoa  Difiirinn,  to  appro \'c>  bnndi  of  pnymiutoni. 
C.tiitt,0tt.t$,t907.  InaucbcaseUieBctionof tli«8ecr«tary of  Warif  beiapprovee, 
iaexprcMed  in  tfa«  fallowing  language;  "ApprovulbydivudoucamauuuWounfirmed. 
C.  Wt,  Mv.  6,  ISM.  In  Apnl,  1901,  the  War  DoparUnimt  adoptnl  alw>  a  fonn  of 
bend,  laaeooditlooof  which  ueo  worded  tbat  it  cover*  a  receoaappointmentnnd  con- 
ttnaai  to  aecure  the  fidelity  of  the  oSicw  after  his  appuintinent  and  coafirmaiion  by 
tbeSeDate"unti]anewoSicial  bond  in  hia  cum  ahall  bo  approved  by  prop«ir  author- 
ity. "  la  the  abaence  ol  euch  a  provit>ion ,  aa  hold  by  the  tJniiod  States  Su|»«mo  Court 
to  C.  8.  *.  KtrkiNttokk,  9  Vi'bmUon,  TW,  a  bond  Kiven  uudor  a  roceea  appointment  for 
Ihe  fidelity  et  tAe  officer  wottid  not  cover  hi*  cdnlity  aftnr  his  couliTmation  by  tlie 
BmhIv.  the offlce*  bcJog  legally  diRieeDlofSoM  having  diiferont  ttirin:!  n(  tnnurci,  vtc. 
C.SeS9,  Ko:  19,  IHST.  amfJm.  10,  l>06.-  04Si,  Ftb.  18, 1901:  iOSSl.  Jan.  t€.  1307. 
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Jan.  S6, 1907.  So  htld,  uIho,  where  bii  onlnance  etorekcepor  ^ve  a 
new  bond  intending  to  reJfiiuie  the  Biiivtv  on  a  former  iKind.  V.  674, 
Nov.  t't,  tS94.     So  AfW.  iw  to  a  irnvrimHlcr.     C.  7SS,  Dec.  tl,  1S94- 

nC.  Wlipre  the  Array  RcKuliil'i"nB'  {oar.  990,  A.  R.,  ISftJ)  pro- 
Tidt*<l  tiiftt  tlie  suivtics  on  tlio  b**ndH  oi  certain  disbursing  otiiccrs 
sltMiild  hu  bound  jomtly  utid  scvorully  for  tlio  wliolv  amount  of  tbe 
bond,  and  slioidd  satisfy  the  Secrftair  of  Wnr  ihnt  iht'y  wito  wortb 
jointly  dunbl(^  tho  timount  of  thv  bond,  by  the  afbdavit  of  cueh  surety 
Uiat  hpi  in  wi>rth  tliat  Hum  ov<>r  and  above  liU  d(-bt.s  and  habililies, 
/ul<i,  that  ttlthoiigh  this  rognlation  appoare  to  contcuiplalo  lliat  tli(.-ro 
sliall  bo  two  or  more  sun>tio»  oil  Die  bond,  the  regulation  ia  not 
mundatury  and  such  a  bond  with  one  surety  who  ju$lili<-<)  in  double 
tlie  amount  of  the  bond  may  bo  ar^-ptwl.  It.  ^/,  iOO,  Apr.  S.  1878. 
And  where  the  sureties  on  such  a  bond  made  a  joint  afndnvit  that 
tlicy  were  joiully  wortli  double  thn  amount  of  the  bond  over  and 
above  tlieir  debts  and  liabilities,  hfld.  the  justification  did  not  com- 
|ily  with  Uio  regulation  a^  tlie  nfndavit  iiiiglit  be  Iruv  and  yet  one  of 
the  suix-ties  be  worth  nothing,  it.  SJ,  272,  Aug.  23,  187S.  But  hfld 
fiirtlivr  tliat  where  the  aggregate  of  the  amounts  in  wliieh  the  surctiea 
on  sucli  a  bond  justify  equ^s  or  excee(!s  double  the  amount  of  tJie 
bond,  the  objection  tlint  ono  or  more  of  thorn  indi\-1dual]y  iu«tili«d  in 
less  tlian  that  sum  may  be  and  is  in  practice  frequently  waived. 
C.  373.  Stnt.  n,  lli-Vt  and  />«■.  ?/.  1898;  SSIS.  Apr.  in.  1806;  SiOl, 
Jme  S  im.  Jan.  S,  1S9S  and  Mar.  31.  1904.  VtU,  further,  tliat 
eacli  of  tJte  sureties  on  such  a  bond  should  sign  his  own  separate 
aflldavit,  ail  affidavit  signed  only  by  the  ofTicial  administering  tho 
oath  is  irregular,  but  the  irregularity  may  be  waived.  R.  $4,  147, 
Fth.  37,  1873.  S7I.  May  19,  1873,  and  337,  Junr  28.  1873.  5v..  also, 
where  a  disbursing  officer  having  pven  a  bond  in  the  sum  of  $12,000, 
one  of  the  sureties  deceased,  and  a  new  bund  was  idTered  with  only 
one  surety  in  the  sura  of  $C,000.  Jldd,  that  the  new  surety  would  not 
be  bound  either  jointly  or  severally  with  the  !*ur\-iving  surety  for 
the  whole  umount  required,  and,  therefore,  the  bond  was  not  legally 
Btifficient.    P.  62,  3fil,  Nov.  18,  1893. 

II  I>.  The  obligiition  of  each  surety  on  ft  Iwnd  given  by  ft  dis- 
bursing ofiicer  must  be  for  the  whole  amount  of  the  penally;  the 
regulation'  re<|uiring  that  the  sureties  shall  bo  jointly  and  severally 
bound  for  the  whole  iiinount  of  the  bond.  So,  where  the  penalty  in 
a  quartermaster's  joint  and  several  official  bonrl  was  $10,000,  and  the 
suroUett,  in  executing  the  same,  assumed  U->  bo  bound  only  in  the  sum 
of  $S,l)On  earh,  the  wonls  "for  five  thousand  dollars"  being  written 
uader  each  sigiuiture — held,  that  the  instrument  was:  c<onti-ftdict'>r\', 
did  not  conform  to  the  regulations,  and  should  not  bo  acrepted.* 
It.  26,  327.  Dec.  29,  1867.  And  i-iniilnrly  hfld  in  a  caso  of  a  bond  of  a 
diRbuising  officer  with  a  penalty  of  $40,000,  where  the  sureties  wrote 

'  I^.  57(1,  A.  R.,  1910,  ia  U>  (he  same  effeirt.  Tfa«  only  statute  on  tho  B»l>J«ct  u 
BCC.  1191,  R.  8.,  Vfhii-h  n-titiirM  Unit  nil  "(Itoi-nt  of  tJic  Qiinrhmniurtor'a  l><-p«rtini'nl, 
Salimtaaco  DopMiiuont.,  mxi  I'ny  Ucjutitini'iu  ihikll,  tic[irri<  mttiring  iipnn  itio  diiliM 
of  their  olBcm,  eivo  lionti  inmichHUin  an  [)io  Swrvlary  of  Wnrmay  tjlioct,  (uttlidilty 
to  Bfviiunt  for  nil  public  inon«y<i  uiul  property  whic-li  ihay  mav  iwcttive. 

'Pat.  S7C.  A.  R,  1910,  ia  to  iheMHiopflpr-i. 

*  In  B  eontrorlora  bund,  huwevor.  vlieiu  ili(>  BiitvrioB  ura  I  wu  or  mora  Rurrty  com* 
panlcii. af'irni  hua  bvon autluiriMd  wlic-n'tiy  each  •un-ty  in  buuiul  joliilly  uid wramlly 
Vttti  too  principol  Car  tt  [wrt  only  of  tho  penalty. 
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opposite  their  signntures,  reapectively,  "for  $35,000,"  "for  85,000." 
N.  S4.  183,  Mnr.  20.  IS7S:  C.  197/,,  Jan.  S,  1896;  S895,  Jon.  Z7, 1897. 

n  F..  The  olhi'ial  bniid  of  a  disbursing  officer  bring  in  terms 
liniiu-il  t'l  thvolhcoholivld  At  lliv  tuiiohogaviMt,  bi%univsiiio|)(M'alive 
up4iii  the  pionu>tii>n  oi  auch  oflioer  U*  o  higher  grade,  lie  then  enters 
ujKiu  a  new  olhce  and  n  new  bund  l-*  rcquii-ed.  The  old  bund  rcmiuas, 
however,  a  valid  ohligatiou  to  cover  any  defaults  which  may  subso- 
queiitly  wi  found  U>  have  occurred  between  tb«  dates  of  its  oxccutioii 
and  the  date  of  the  officer's  promotion.  C.  1999,  Jan.  gS,  189G;  QJ^Si, 
Dec.  SI,  1900.  So,  also,  a  di^buntins  offieer's  bond  tenninate.t  as  to 
future  iict«  on  the  ofDM>r  ceHmng  to  hold  the  olhce,  bv  resignation  or 
4itliei'wi>ie,  or,  if  the  bond  i.4  conditioned  that  it  stiall  he  in  fiuce 
''until  n  ncwofliciul  bund  in  hi^oftKeiH  iipjirovod,"  it  will  so  t4-rniinute 
by  tJie  appn>val  of  a  new  bond,  oven  though  the  oiTicer  continues  to 
hol<!  ih«  same  oirif«.     V.  9.i82,  Dec.  21,  m.iO. 

II  F.  VTiicre  a  disbursing  officer  has  nivcii  a  bond  to  continue  in 
forc4'«  while  he  hohU  his  oflice  until  a  new  oflicial  boiid  «liall  be 
sppnivcd  by  the  Swrvtary  of  War  Uie  b<Jiid  continui-s  in  force  until 
a  new  official  b<incl  i^hall  be  approved  by  the  Sec-retary  of  ^^'u^  in 
lieu  of  it,  iiotwithi>taudiiig  that  the  oflicof  U)ay  be  iterforming  dutiee 
tliAt  do  not  call  np<"n  lum  to  dwburse  tJie  money  eoven'd  by  the 
bond,  a».  for  iiixtonco,  in  caoc  of  a  cr)n]mis8arv  ollicer  detailed  on  the 
General  Stail  {('■  4S96,  Feb.  19,  1904);  or  a  quartermaster  acting  as 
Lreosurer  of  tliu  i^tlaud  of  Cuba  (6'.  4M&,  Mtty  19,  IS99);  or  a  eom- 
miasoiy  officer  as  colonel  of  a  volunteer  ivgiment  (C.  6£S0,  Ncmk  7, 
1900),  am!  iJic  bond  will  continue  in  force  to  cover  the  ofTieer'a 
fidelity  after  lie  slioll  liuve  been  relieved  from  his  nondisbursing 
duties  and  returned  to  Ids  ordinary  duties  as  a  dJMburying  ofEiciT. 
C.  41^^'  J'"!/  ^^.  1899.  However,  where  tlie  surety  is  u  company 
'^hat  eharges  a  premium  for  performing  tlie  serviees  of  a  surety  it 
irould  bo  prober  for  thu  disbun;ui^  oflii-er  to  Btipulale  with  the  surety 
that  no  premiums  shall  be  paid  during  any  period  that  he  in  on  duty 
wliieh  iju-olvea  no  di)ibur»eo>eitt  of  pubhe  money.  Siieh  an  a<^-e- 
Dienl.  however,  would  not  affect  the  liability  of  tlie  surety  to  the 
Government.     ('.  4896.  Ftb.  19,  1904;  £7191,  Jviy  tB,  1911. 

H  G.  A  disbursing  olTieer  (a  commissary  officer)  wlule  under  b<»nd 
whirh  provided  that  the  ofheer  should  carefully  discharge  his  duties 
"during  his  holding  and  remaining  in  office  until  a  new  official  bond 
in  bi»  case  shall  be  approved  by  the  Secretary  of  War,"  wa*  promoted 
during  a  rec*-*.?)  of  the  Senate,  rweived  letters  of  appointment,  accepted 
and  qualified  thereunder,  held  that  the  word  offioe"  in  tJio  bond 
nusani  the  olfieo  named  in  tlie  bond;  that  by  accepting  his  appoint- 
ment  to  a  higlier  grade  and  qiialif\'ing  under  the  ap^Hiintmcnt  he 
ceaaed  to  hold  the  former  olhee  iiam<-<l  in  the  bond  and  became 
iim8t«d  with  the  new  office,  the  term  of  which  new  office  was  limited 
Ui  lli«  end  of  tJie  next  neswion  of  the  Senate,  and  theri-foni  tlmt  under 
flection  noi,  R.  S.,  and  .')71  A.  U.  (r)75  of  h.lOl.  a  new  bond  should 
be  given  to  cover  the  new  office,  and  hfld,  also,  that  after  conlirmatinn 
by  the  Senate  and  the  comnut<aioning  thereunder  the  ollice  would  be 
different  from  the  one  heid  during  the  reeess  of  the  S*>nate  and  a 
new  bond  would  again  be  neccasary.'     C.  SG89.  Nov.  S9,  1897.     So, 

•  ITbIIciI  8r«(«!  r  Kirkimtnch.  U  Wlieat..  720;  2  Oi<.  Allv,  Oen  ,  X>A  and  MO;  4  id.. 
30.  But  MW  Bi>t<'  In  lli'iiih'  11  U  !'■!  *  ni-w  (unii  ol  bL>iiil  in  nu<i.'  •<(  lei.'CM appt^ntr- 
BHBla,  the  GOfliJili'm  »1  whieti  coven  1>olh  <ilTiccji  iinul  the  appro^nl  of  a  new  bund. 
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under  a  ttimilarly  vnrded  bond,  held  that  the  ofHoe  of  captain  and 
ogsutnui  qiiiirtcrmiuiU-r,  United  States  Wluiit^viti,  is  diffowut  from 
that  of  major  of  tlip  Fortj-Ihird  Infoiitrv,  United  Statoa  Voliintflers. 
a  7091,  Sept  S7.  1899. 

n  H.  Under  the  act  of  February  2,  1»01  (31  Stat.,  761),  chancing 
tlio  numi>  of  the  office  of  "cttpfHin  nod  astostant  quartennnstcr  '  to 
"quartermaster,"  hdd  that  existing  cominissions  and  official  bonds 
ri-mained  in  forc#.     V.  lOtSO.  A^r.  10.  IWt. 

II  I.  An  officer  of  tlin  BubsiHtenco  dt>j>artm«ut  (regular  cstablish- 
ment]  va»  appointed  chief  conimisstary  witli  rank  of  lii^titenaiil  coloovl 
in  the  Vuliuiteer  Armv  ami  (luvo  t)io  prescribed  bond.  Wliilu  9er\-ing 
in  tlie  iaHer  eapacitvlii-  wns  promoted  in  tlie  subsii^tenee  department 
of  the  rPKidar  establish ment.  Held,  tliat  it  wiis  not  ncfessani-  lo 
re<]uiro  of  him  n  Ixmd  on  oecnunt  of  sueli  primiotion  until  it  waa 
proposed  lo  place  him  on  duty  in  the  office  resulting  therefrom.  G. 
4Sil,Jvl«  l.i.  IH!}S. 

n  J.  where  an  olTicer  of  the  line  was  anpoiutod  capt-ain  and  oom- 
raiaRary  of  subsist^nco  during  a  receaa  ol  the  Senate,  held  that  in 
view  of  the  provisions  of  section  1191.  R.  S..  and  A.  R.  571  (575  of 
IDIO),  he  should  fumiiih  the  bond  required  before  entering  upon  his 
duties  under  such  appointment  whether  or  not  he  had  yet  n^Hignod 
his  line  commission.     C.  S77S,  Nov.  SO,  ISm. 

II  K.  There  i»  no  statute  or  regulation  pi-ohibiting  an  officer  of 
lh«  Army  fmm  acting  as  a  HUrety  on  the  oDicinl  bund  of  another 
ofFieer.  Such  a  nOation,  however,  is  not  one  to  be  favored,  R.  34, 
Wi,  Mar.  W,  IS7S;  3S.  669,  July  3,  iS77. 

11 1..  Section  111)1,  R.  S.,  pnividw  that  all  officers  of  the  Quarter- 
master's, Subdstence,  and  Pay  Departments  flhati,  before  entering 
upon  the  duties  of  tlicir  respective  olticds,  give  good  and  sufficiejit 
bonds  to  the  X'nited  States,  in  such  sum  as  the  Secretarj-  of  War  may 
direct,  faithfully  lo  account  for  all  public  moneya  and  pi-opcrty 
which  lliev  may  receive.  The  Secretary  has  made  a  number  of  regu- 
lations in  furtherance  of  this  section,  and  among  them  a  regulation 
reqiuring  bonds  to  be  approved  by  the  Secretary  of  War.  Held,  that 
the  duty  of  approval  not  being  piescribed  by  law  may  be  properly 
delegated  lo  tw commanding  geiieinl,  I'liilippines di™ion.  V. SxSOS, 
Oct.  £9,  1906.  Hdd,  furtlier,  that  as  tlio  abovo  section  does  not 
prescribe  the  fonn  of  bond,  an  indemnity  Iwmd  signed  only  by  a 
surety  corapanv  and  not  signed  by  the  olliecr  as  principal  is  a  suf- 
ficient officjal  liond  under  the  statute.'     C.  l'i^?7,  Ayr.  17,  I9U9. 

II  M.  Where  a  bond  recited  that  the  principal  "has  been  ap- 
pointed a't^iNlant  quartermaster  in  the  Army  of  the  United  Statce," 
and  the  fact  was  he  had  been  appointed  an  aaabtant  quartermaster 
in  the  Volunteer  Army,  A^W,  that  the  recital  wnn  not  inconswtent  with 
the  fact,  and  that  the  actual  oll'ico  held  could  be  shown  by  pnnd  and 
the  bond  was  valid.  C.  SOSO,  Ma;/  U,  1900.  So  held  where  the  bond 
of  an  i)ilicer  "detailed"  as  quarU-rmaster  from  the  line  iceilcd  tliat 
he  bad  beon"app-.intcd"asquartormttst«r.  C.gSS9^,Oct.30,  1907. 
So,  where  a  bond  recited  that  the  principal  had  been  appointed 
general  treasurer  National  Home  for  Disabled  Vohinteer  Sotdiei^ 
in  the  Army  of  the  United  State.t,"  the  quoted  wonls  being  incorrect, 
Iteld,  the  ofliee  was  Hudiciently  described  by  other  words  of  descriptiou 
and  the  erroneous  wonls  should  be  disregarded.     C.  113S7,  Oel.  4, 1901. 

'See  "Itoada"  IV,  wUeru  •  aialUr  oiiiniou  waagireo  uudemec.  I2t&,  R.  S. 
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n  N.  Parimraph  r>S^,  A.  R.  (S89  of  1910),  providos  thnt:  "In  case 
at  fiHnncitil  •■iiibiirnbvsincnl.,  fnilurr,  or  otlier  diwiiiiilifyin;;  catisn  on 
Ibo  ]>nr1  I  if  llii'B»ri*ly  In  a  Iwmil,  the  S<><TotaiT  of  War  will  ivquili'  the 
b'fid  lo  lie  ri>n«^wv>i|  tii  lii:«  8iiti)(f8(-lion.  iipoit  notiltrnlinn  to  the 
priudpal.  OUicial  buuda  may  ))'>t  be  renewed  nt  tho  will  «f  tJio 
jntncipttl  or  surety,  but  only  liy  direction  r)f  iho  S*'<Tt>tary.  bikI  the 
(ttlntilution  of  onv  corpornto  cniiipiiny  f'>i-  nnotlior  aa  tuirety  on  a 
]k>ni\  will  not  b«  p<'rniitti'd  pxropl  by  direction  of  tlio  Sonretnrj*,  or 
■fUT  tin*  bond  Iiiia  run  for  ft  pi-riixi  <if  fnup  vcnrs,  wlion  a  ri'newnl 
Ihi-nvif  b  r<>4fiiir<<4l  by  liiw."  A  diabursiiig  iiniri!!-  wns  bondctl  in  a 
juri'ly  oiinip;iny,  nmi  wa»  ofrdv<i  a  lower  inlo  by  nruillu-r  company, 
but  after  riirr4.-«pi>iHk-iH-o  between  the  old  company  and  tbo  new 
eompnny  the  m-w  eompany  withdrew  its  low  oiTer;  tfio  old  company, 
bowover.  olfert-d  tii  niliicc  its  rnto  to  tliat  offered  by  any  other 
company.  The  result  was  thn  disburHinji;  ollieer  boeamo  dij^^atisfiinl 
with  tht»  old  company  and  a^kod  l'>  have  his  bond  renewed  in  any 
ci'mpany  but  the  old  one.  Advised,  (hat  under  the  ab<tve  n-pilations 
Hie  reason  waa  not  8ullici«nt  to  justify  the  NubmisHion  of  «  new  bond, 
bvolrin^  ua  it  would  tbo  trouble  and  expense  of  examining;  and 
DT  '  a  new  bond  and  closing  the  accounlM  under  one  biiud  and 

ij  lit-m  nnder  anollier.     CTSS^eS.  A»ij.  8,  IdtO. 

II  t).  A  iMind  civen  to  secure  the  fniihfut  dinbuTsetnont  t>f  fun<h 
relating  (o  the  military  ^vornmetUof  I' tilm  should  not  be  filed  in  the 
Treiumr)"  Oeimrtnient  as  in  th«  cuae  of  otiicers  charj;eil  with  the  din- 
btir^Mu'rit  of  public  money  «f  Me  I'mUtl  Slates  but  »liotdd  be  filed  in 
the  Insular  Bureau.     C.  10^1.  Sept.  6,  1906. 

n  P.  Where  a  bond  waa  ^yen  by  the  treasurer  nf  tlie  IkfiJitary 
Academy  to  cover  fund»  C4>nunt;  into  hi»  posdeMion  which  were  not 
•Irielly  public  funds,  }ield  that  the  bond  should  nm  to  the  siiperin- 
t«iidenl  of  the  Military  Academy  in  trust  for  the  cmlel-s  of  the  ncndeniy 
and  should  l>e  filed  either  at  the  headquarters  of  the  Milirary  Acailemv 
or  in  the  olhce  of  The  Adjutaitt  (leneral  of  the  Army,  through  whicli 
the  Military  Academy  and  its  affairs  are  adnunbtered.  C.  2644^1 
jlpr.  W.  llfKt,  nml  Apr.  t9, 1910. 

n  Q.  Tlie  act  of  March  2,  1895  (28  Stat.  807),  proyido»  that: 
"  llen^nfter  every  ollieer  required  by  law  to  take  and  appmye  ofRcial 
bonds  ahall  cauw  the  iutmo  to  be  examined  at  leant  once  in  every  two 
}«ars  for  the  purpose  of  a»ccrtaining  the  sufBciency  of  the  sureties 
llwraon:'  and  every  otficer  having  power  to  fix  (he  amount  of  an 
offloinl  bond  shall  examine  it  U>  ascertain  Ihesuniciency  of  the  amount 
thMOof  and  approve  or  fix  said  amount  at  lea^t  once  in  two  years  and 
u  much  oft^'uer  na  he  may  deem  it  iiccessiirv."  Uritt,  that  the  first 
ludf  of  the  above  proviiiion  relating  to  thesulTiciencvof  the" aurttUs" 
h  MlfHciaody  complicl  with  n»  to  bonds  on  which  a  corporation  is 

'Ttu.-  pra^iaiao  a(  th9  fint  half  of  Ibe  ai'iot  M^irrh  2,  1R0&,  rrqiiiriutt  Uio  officer  to 
arujr  thn  txjDda  to  bo  exautiaed  lut  todieeutlicu'Uty  of  iii(>>tiivfiniHMti>plc'meDt«db]r 
ti.U  'iSi.  A.G.O.,M*>-l,  ie9&.whir-hroquin«Uip  iwN:Miary  cuuniuaUou  tube  miwlo 
bv  "tbo  licatboi  bureana  or  (l«parime«la  «( (be  War  Department  uoder  whonxir  in 
mhote  d«|iartnicnl  t}i(-iu  arc  buadcd  ulRftrni  uhuM  boncla  at«  takcD  and  approved  by 
tba flttCRMarj'  of  War, "and  prafvribm  llto  fonn  ol c«f tiflcate lo be obtniDM  na  lu  tho 
wiBlnktiKy*' ""■'■"  Tlie onltT  mukif  t Ilia  t-vrttlimewbNipnperl)- tilled  otit and 
ti%fttA  fhn  niHdmrii  rfihr  jrrrfnt  imUli  ii  nn'  rf  thr  bond.  TbovejlilirulotJiould  not 
hf  Tfl-rrtt]  In  ilii>  SrrMiiary  uf  Wui  btii  H>i»uid  beurteil  on  by  the  bead  of  thn  bureau 
L'.  .  loi^tiiriiis  n  ne<r  bonil  lui  pnividii)  in  tbearad',  tlic-bond  in  tho  latter 

»\>  julted  to  UH>  tk'i!rcl«ry  (ur  appmval.    C.:4H,  Junt3,  ie$S. 
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surety,  if  the  corpnration  files  n«rindica!Iy  in  the  War  Department  ih 
(inanciul  stutemont  ret|uiroJ  i>v  panif^iiph  Ti7i.  Army  Regiilatinns 
(5S,)  of  IfllO),  and  tlipl,  Oeneral  Onier  29,  Adjutant  Genenu'a  OITice, 
Mkv  1.  1SJ)5,  hart  iiu  application  to  n  bond  on  whicli  a  corpurHtion  is 
a  surety.  C.  Sr,!G,  Aug.  IS,  ISDS.  lUld,  that  the  second  half  of  the 
abovo  provision  relating  to  the  sufficiency  of  the  "amaunt'*  of  tlie  bond 
is  sufficientlv  comj>he<l  with  if  the  chief  of  each  burMiu  or  deparlmenl 
having  bondetl  ofiicers  renorta  to  the  Secretary  of  War  twice  a  jear  a 
it))t  of  lill  the  bonda  of  oflic^n;  »orvin<;  under  him  which  at  the  time  of 
niftkiiig  the  report  shall  have  been  in  existence  aa  ranch  as  IS  months, 

giving  the  iinmo!)  of  the  oflict-re  and  the  amounts  of  their  respective 
onde,  and  the  prentest  amounts  of  money  liable  to  he  handled  bv 
them  respectively  at  one  time  durinj;  the  succeeding  two  and  a  half 
years,  and  also  recummendinj;  the  action  to  be  taken  dv  the  Socreliiry 
of  War  w-ith  respect  to  the  amount  of  the  bond  of  each  officer,  that  is, 
wliether  \\s  present  amount  t^hould  bo  "api^roved"  or  whether  a  new 
amount,  idiould  be  ''fixed,"  owing  to  tiie  circumstances  of  that 
officer's  dutv,  etc.,  and  if  a  now  bond  is  to  be  fixed,  what  it  should  be; 
and  for  the  Secretary  of  War  to  act  on  the  recommendation  made  by 
the  chief  of  bureau.  Thereupon  the  statement  and  certificate  pro- 
vided for  in  Oonerai  Order  20,  Adjutant  General'^  Oihco,  May  I, 
1895,  Would  need  to  he  sent  to  those  ofRcei-s  theamoutit  of  whose  Uoiid 
had  been  '-approved." '  ('.  1414.  June  -i,  1895.  IteU,  further,  that 
where  an  iusfiector  htis  investigalod  the  matter  of  sumcicncy  of  the 
ainount  of  the  bond  and  recommended  approval  of  the  amount  of  (lie 
existing  bond,  an  approval  of  tlio  recomiuendaiiou  constitutes  a  com- 
pliance with  the  second  part  of  the  act.     C.  418,  Dec.  1,  1893. 

n  K.  Where  a  bond  lor  the  »ftfo-keepine  of  public  property  wa»J 
conditiimed  that  the  obli<;or  should  "curettilly  dischamo  tlio  duties 
of  lits  office  or  employment"  and  a  subordinate  of  the  obligor,  whom 
tlie  obligor  was  not  fmjiowen'd  lo  select  or  discharge,  received  pci^ 
sonaJ  pJij"sical  custody  of  certain  propcrtv.  which  posnesi^inn  was  not 
sltared  with  the  obligor,  hfld  that  the  obligor  was  required  only  to 
discliarge  carefully  his  own  duties,  including  the  important  duty  of 
super\-ision,  and  that  if  he  di<l  tliis  fully  and  completely  he  would 
not  be  liable  for  a  loss  resulting  from  tlie  neglect  or  misconduct  of  Ida 
.subordinate.  C.  SWS,  Apr.  19.  1911.  And  where  under  the  same 
facts  as  above  set  out  a  bond  was  further  omditioned  that  the 
oUisor  shoidd  faithfully  and  honestly  accotmt  for  all  public  property 
which  might  be  intrusted  to  "his  cure  or  custody,  held  that  the 
obligor  would  not  be  liable  for  the  toss  of  property  which  did  not 
come  into  his  personal  iiliysical  ]>os<iession.  C.  SIOz,  Apr.  19,  1911. 
in  A.  The  piving  of  nonds  to  secure  the  performance  of  contTacta 
made  for  fiirniMliiiig  supplies,  doing  work,  etc.,  for  the  War  Deports 
ment  is  not  n-qiiired  by  statute,' but  is  a  subject  of  administrative 


H 


4 
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'  The  above  procedure  is  still  followed  in  ihe  War  Deportment. 

•  Tho  act  «i  Aiift  13.  IStM  <2a  8ta(-  2TH).  a»  amond^a  hy  ilio  net  o(  Feb,  24.  1 
(SS  8tol.  Sll).  dlreclA  tliat  lionds  fhall  be  required  with  furmul  cxiDtratts  lot 
cviinirurlion  »i.  ur  repaln  u^ii,  imblir  ImildingB  snd  public  work*,  and  that  anch 
I)>j4i<Ib  nhall  roiitnin  a  provifiinn  thnl  "  iho  roiiinctor  or  contractor*  diall  promptly 
make  paympxls  (o  sll  penoiio  supplying  bim  or  Ibi-m  labor  and  nutleriiilR  iii  ihe 
prMMTUtion  of  Oio  «\'rk  provided  (..r  in  mhIi  roninid.'  Tbo  >t4iniii!  dom  not  priN 
■n-ilie  tho  amount  n(  Ihe  ponnltv,  but  this  ba«  bo«n  ilzod  by  the  Secrotary  o(  Wtt , 
lnpwr.577,  A.  R.,  1»10. 
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re^atinn.'  So,  whore  ih«  ftmoiint  iiivolvod  iii  a  contract  for  coin- 
nuMUT  8tor<^  WAR  small,  advised  tlinl  the  rommiM^art-  Ooncnil  ho 
utiiomct)  to  Mppmvc  tin-  ctinirnct  witlnKit  n  bufwl.*  I'.  16,  ltf7, 
Apr.  9,  t8S7.  Sj.  adfixfd  that  thr  Srcrolarj'  of  War  was  cmpfiw-crctl 
rfK-HT  with  b«>ii(U  to  MTun-  llii"^  porfi  inn  unco  nf  c'lniraots  for 
i-liing  mcaln  to  Tforuitine  partioa  and  rrmiits;  lie  boing  indeed 
»iiilmrizcd  to  dispomo  «i  diMTOtinn  witli  »ll  contractor's  bonds, 
wUerv  Bucli  are  not  spocifically  jeqmrod  by  statute.  P.  65,  S3S, 
JvHf  It.  I89i;  C.  £074,  -ihr.  .5.  ISafi. 

nz  B.  Wtiorc  a  bond  ir  riKjuircd  for  tli»  duo  performance  of  a 
contract,  hdd  that  in  tbo  absrnco  of  a  iiUtiit^  or  rrgiilntion  to  tbo 
tnnimn,',  the  npnn'val  of  tht-  conlracl  incliidi-^  the  acccplancc  of 
lb<>  bond,  and  tnat  an  additional  written  approval  or  acrcptanro 
i«f  Uic  bond  i-s  not  nocostary.     V.  3S9SI,  Shr.  2^,  190S. 

in  C.     ThpfR  is  no  legal  aiilhorily,  after  a  ronlracl  has  been  cora- 

Elctwl,  for  aseiigniiig  the  b<tnd  to  crediton*  of  the  contractor  (wlioni 
B  owes  for  materiala  fiiniislied  hiral  to  enable  them  to  sue  him  upon 
it  in  ibc  name  of  the  linil4>d  Statca."     P.  $1,  /fi.  Avn.  I,  18&S. 

Xn  D.  Wicrc  a  contract  has  been  partly  performed,  and,  by 
iMson  of  the  surety  on  a  contractor's  bond  being  no  longer  considered 
•ufficicnt  secunty  a  new  bond  lia^  been  n-cpiircd.  ihe  pi>nnlly  niM>-  bu 
pmportionatclv  reduced  bv  reason  of  (he  partial  completion  of  the 
colli  racl  and  by  reason  of  the  antount  of  the  retained  iM>iTenta);c« 
luldl.v  the  Government.  C.gSSGa,  Ffb.t6.19O9:Z70S7.  Mnr.S.WII. 
in  "li.  Paragraph  .'■.71.  Army  Kcf^ulations.  IOCS  f.i77of  l!)iO).pro- 
Tt<)cd  (lint  the  amount  of  penaliv  in  a  contractor's  bond  will  not  l>elefis 
than  one- tenth  nor  more  than  tliefuti  auioiml  of  the  consideration  of 
the  contract.  Where  the  amount  to  l>e  expended  under  a  contract 
ot*fdfd  tS.W.OOO  and  the  bond  given  in  accordance  with  the  cstitnalo 
was  only  $'25.0(10,  Ktld,  tlie  requirement  of  the  r^ulatiun  could 
legally  («■  waived  and  the  contract  be  approve<J.  C.  gS8S7,  Stpl.  25, 
ISOS.  .Ko.  also,  where  a  contract  was  innde  at  Fort  Gibbon.  Alaska. 
(or  a  Htorebouso  and  it  appeared  that  all  materiaU  were  furnlthed  by 

•  S«e  tmn.  fi77-IM,  A.  B..  1910. 

>  8<«  th^t  (uUowing  act  of  Apr.  10.  IS78  (SO  6(ai.  3S).  u  amende  by  the  act  ol 
Itar  3,  l«ft3  IT2  Kut.  *S'7r-  "Tbat  the  SocKtary  of  "War  it  li«T«t>y  authoHud  la 
pftcrrlbe  rules  and  rtffulstkiiia  tu  be  otwm-cd  in  the  pnrpumimi  and  nibiatiiMon  and 
oBniing  ol  bUs  (or  contncb  under  ttto  War  DcpuUnctii:  un<l  li«  may  roqniro  cv<T)r 
bH  to  Dv  accDinpanipd  by  a  written  fniniantcc.  signed  )iv  vnv  or  mure  rw|Kiiii4bI« 
pcnnRB,  lu  tlieenei't  Uul  lie  ot  lli«y  und^ruke  tiiui  tliv  biiidci,  l(lil!>liid  unrri'iirol. 
«ill,  Btanrb  timeaaiDBy  tieprcBrribcd  by  Uin^rn-taiydi  WnrmliiooflHvrniithi'irij.rtt 
to  naka  a  con  Iran  in  tbcpramtMo.givo  1x>nd.  villi  gmd  and  (njflldi-iit  ftuneiio',  to 
(imiUi  tke  Kippliw  propoMNl  or  to  petiorm  lliv  Bt-rvice  rv<|uin'd.  I(  iiftrr  iJio  iir<-vpi- 
u<«  uf  a  hid  and  a  natiTication  Ibertiof  to  the  hidden  hn  (jiil'  within  llie  limo  prc- 
•ttiIxhI  |iy  |ta«  Socreta^  at  War  or  olhw  duly  stitli<>ri/rd  i,lli,rr  to  etitcr  iiiM  a  con- 
If), .  „„,)  {iimMial»nd«lthp>QdandauirK-ii-ui  m'miiy  (uTiliuproix-rfiillilliimilof 
li'  ):e  Secretary  or  olner  authorizvd  Dfliirr  nliall  pimcvd  ti  (imtniit  iriih 

•  in  :  I  |<enoa  to  (umirfi  tbo  aupplicK  or  pcrf^imi  the  iHTvi(e  Il"|uiM^l,  and  sball 

fc«tl>i>iUi  caim  tba  diOcnnce  between  thcamnuiit  «pmlk-d  by  Ilii'  bidder  in  default 
in  Iha  prupoMl  and  the  amount  for  wliidi  hu  mny  luxiu  nintnu-led  witli  ani>tber 
tarty  lufiimiidi  tbeBUppIiuorncrform  ihoMTtifr  f<ir  the  wbotopwicddf  iheprupomi 
fa>  be  cttarai^l  upaf^bultbebiadeir  and  hi«  pianiuu<r  ur  i-uaranton,  and  tlienutii  may 
b«  uiuii«ilUteJy  reciiveTed  by  lb«  I'niled  Slatw  for  tli«  nae  of  tli«  Viu  Department 
b  an  actioB  of  debt  agninia  cillior  or  all  »( roch  pMaona." 

'  Pin-f.  ih« opinion  in  the  teil  Uie ati  <<(  Aue,  13, 18M  (28 Stat.,  ST8>,  amended  by 
tl.  '  <-h.  24,  1B06i33  8iui..  811  >,  bus  bccii  pnactcd.    It  prcivLiloa  for  (xiiiiruHom 

E'.  "I  toacyrurv  th«puytavDiof  lalMiraod  iaatarial>m«i,  and  (oriiiit  by  labur 

aad  uiatetial  nen  on  auch  bond. 
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U]e  Govomrooul,  llio  oonlmct  being  for  tabor  only,  and  t.l)at  the 
contracting  qnarl4>i7nast«r  iinderLook  to  supei-vise  perHonaUy  all  lalior 
employed,  and  in  view  of  Uicsc  ciroums unci's  it  wa.s  pixiponcil  to 
secure  tliR  pei'fonnanoo  of  the  contnwa  by  a  cash  deposit  uf  1.5  per 
cent  ill  liou  of  a  bund,  fit  a  homl  would  bo  very  <litltcult  to  .swiiro  at 
such  a  place,  fwld,  that  as  u  bond  was  roqiiired  by  statu  to  for  tlio  boiipfi  t 
ofDcrsoiuf  sup[)Iyin<<  labor,  it  could  not  bo  waiv.^d,  but  aa  the  statu (o 
only  required  a  bdud,  the  amount  of  the  penally  lx<ing  a  mutter  of 
I'Cgulation  only,  tlio  regulation  could  he  waivt'd  ami  the  penalty  lixod 
in  stioh  amount  as  might  bo  deemed  by  tho  Secrotar^'  ul  War  appn>- 
priitio  under  thp  cireunLsianccit  of  the  case.  C.  3.9360,  \ov.  S9.  tOll. 
XII  F.  Under  the  act  uf  March  :i,  1883  (22  Stat..  187),  a  bidder 
may  bo  required  by  tJie  Sw.retarv  of  War  to  accompany  his  bid  with 
a  guaranty  that  upon  notice  toliini  of  the  acceptance' of  \m  bid  he 
wfll  enter  into  contract  and  furnish  bond  for  the  proper  fuUUhiient  of 
hi«  contract,  HeJd.  that  if  under  such  a  ivquirenient  a  bond  chould 
not  be  given,  and  a  contract  ahoiiUl  be  entered  into  with  some  otJier 
person,  theslatultxiopct  not  require  such  contract,  so  entered  into  with 
theotlicrperBonlobeaccompniiicdbyabond.'    P.60.2SS,JtiluS.  ISOS. 

III  (J.  Where  the  auretios  on  a  contractor's  bond  are  individuals 
as  diNtiiiguif^hed  from  surety  companies,  and  there  i»  a  failure  of  fiunn- 
cial  responsibility  on  the  part  of  one  or  more  of  the  sureties  so  that 
there  is  a  probability  that  the  bond  i:^  no  longer  good  for  the  re<{uired 
amount,  held,  that  there  is  no  method  by  which  additional  secuntv  on 
tho  bon<!  can  be  requii-ed.»     0.  8899'>,  Stpt.  S5,  !0!l.  '       ^ 

IV  A.  A  bond  executed  in  his  official  capacity  by  the  president  orH 
other  officer  of  an  incorporated  college  or  univereily*  lo  secure  arms," 

'  Tboivia  tioBiftUiio  tctriiluliiiK  tlwiBiiliject  of  (v<nirarUira'  iMinilRolhor  Itinn  llialo>iii- 
l«inrdint)mBi'T..'fAiij;  \^,  l)**l  i2fif-lal  ,  ■.'Tfii.Mampnded  by  IhenrtodVb  LM,  IfOS 
(33  Slut,  81 1),  wiiieh  rvterto  b(mdst»  secure  the  pa>'inoiit  of  per«iM)eBti|>pl>'in;*  IiiIht 
aailnuiMial.  but  tbo  RccrelaryolWar.minninnt  to  Iiin  implied  authoiilyio  n<-)iiii(>a 
bond  nt  uxy  timn  in  rnnnectinn  with  public  biurinc**.  hu  pn>vid«'d  in  par.  •!>•  7.  A.  R., 
10141,  for  ouniru-lom'  Itunds.  in  t^acuf  cuutracldftirsuppHoBurecrvicnt. 

'  Sec.  4  o(  tho  ocl  ol  Aug.  13,  IBM  (28  Rinl  .  37(11,  providos  (or  ndditimial  mrtirity 
where thoBtrolyionrorpntnlion:  k>i:. Softlienclnf  Mar. 2.1snri(2JtStflT.,K0T). pmvJdM 
fer  the  renewal  and  slreiigtlieniniioiullii-ialbondan'hi.'n  neiNiaHar)',ilieHurvtvbctBf;an 
(ndividiiB],  and  par.  580,  A.  K.,  1910,  pruvidoi  for  additiooal  Mcarily  in  Ui«  raw  of 
official  bnndn. 

'ThelMueoIoninimcetoedui.'atioflal  Iitstittitiona  v'oa  rcculatnl  by»M-.132S,  R,S.. 
which  proi-lilvB  ihat:  "The  tJocretnry  uf  War  in  authortxnd  to  iwiio,  at  hiNdix^'i' 
and  iiiKbir  proper  n-milatioiu  to  beprmctibpd  by  him.  out  o(  any  small  arms  or  ]>icr^ 
of  fl«ld  ajtu\*Ty  boluoging  to  the  Govenun(>iU  and  whidi  can  ho  •jjored  fur  ihat  pu 
pow,  such  uumbcr  of  Uic  aatno  aa  may  nmMor  to  be  mquirod  fnr  military  iiinlrurtim 
and  prncticn  by  llin  vtudrnU  of  any  collfige  or  iinivon>i(v  under  tho  nrovisioiia 
Ihii  aerlioiii;  and  tho  Sct-rt'lary  ehull  roriulni  a  bond  in  «acn  case  In  duublo  the  vul 

Tthoaar 

eact 
.     IWar 
autluirUed  to  ttwuo,  ai  bu>  dlmrniion  and  undiir  prnpcT  rcKiilalionstAbo  prMcclbod  br 
him,  out  of  ordminco  and  onlnanro  storea  bolonK'nR  to  tbo  Govoniraeint,  and  wbicb 
can  hniiparcd  tor  that  purpow,  such  Dumber  of  Ihusamo  as  may  apjx-ar  to  ben><|iiLr<'d 
brmilitftr;riiiMru'lionanil|>mctlccby  thciiludi-ntautanycollWnoriinivrntityttTidrr 
tho  provisions  of  this  ai>ction,  and  tho  Socrciary  ahall  n'tniiiri  n  bmid  in  oorh  eaff>.  in 
dimblo  tho  value  ot  the  pn>perty,  for  the  csro  and  nit- .knping  Dit.-rvof,  and  (or  Uie 
retura  of  tbo  same  whon  rcovilretl."    This  praviuon  wan  ButiBoquontly  amondMl  by 
the  act  e(  Frb.ZQ,  l»OI  |:il  Kut.  glO),  and  the  avt  of  Apr.2l,  tW4j33  8tal.  2ai),m 
a«  to  reqiiim  Iho  npornvnl  of  tho  novomor  of  tho  8tat«  or  Torrilory.    Tlio  othOTchaiiKoa 
are  immaleirial.    Tlio  iilyntical  wording  ol  rnimt  of  tliu  ur(i\inioiijt  h-avm  tbo  eorlyi 
o^ioDsofthe  Jud(,><>  AdviicatoGnncnal  still  valuable.    Sao<i.  n,  J31,  W.  D.,  Nnv.J 
15,  1909.  for  injitructioas  regulating  the  execution  of  bonds  oodM  the  above  acta.     I 
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tie.,  issued  under  s4>ction  1235,  R.  S.,  onn  not  pronorly  bii  ncccntcil  aa 
binoinj;  the  corporation  wilbout  evidence  thiit,  by  tue  act  oi  incor- 
poration omihcrwisp,  such  offir^r  It  legally  cnipowrrptl  to  *cl  for  and 
bind  the  institution.  H.  /,!.  4^9.  t\b.  /.  i^9.  SfJ.  Axt^.  8. 1879;  j^. 
70.  Oct.  29.  IS79;  C.  76S.  Oct.  U,  i!>03.  and  Jan.  U,  1908. 

IV  B.  liNTiere  the  bond  olfcit-d  piimortcd  to  be  Bigiied  by  iJie 
president  of  the  corporation,  it  should  i>e  shown  in  connection  with 
■he  bond  Uml  Ibo  i««rs«on  so  stgiiiut^  hiul  In-en  duly  t-lnruxl  tdich  presi- 
dent by  tlia  con»oraliou  or  by  a  utaiineiiiR  hotly  authorized  by  the 
utides  or  incorporation  to  elect  him.  P.  23,  S('rr,  Jan.  15.  1889;  C. 
9167,  Oct,  iS,  1900;  3543,  J/iiy  S4,  1908.  However,  whoro  it  is  a 
nutter  of  common  knowledge  that  certain  persotiii  hold  certain  oflicial 
poidtionit,  such  as  pn-^ident  and  Ticcretiirv  of  the  boanl  rd  diitvtorsof 
rity  tritsta  of  the  city  of  Philadelphia,  tlie  proper  evidence  of  that  fact 
may  be  waivvtl,  lus  ihc  bond  is  valid  without  such  ovidence.  C.  S3G6, 
Jusie  SI,  1910.  Also.  wher»  the  vahio  of  tlio  orduanco  stitrt-s  is  timnll 
■Jtd  it  appears  from  letter  headn,  the  certiticatfi  of  euime  otiirer,  or 
other  evtdi-iico  not  ordinnrily  coiisiilcrod  Hulliciont,  thtit  tho  ponton 
■ilpiuig  is  probably  president  or  that  lie  has  been  authorized  to 
execute  iho  bond.'  C.  717,  Apr.  18,  l.WS.  As  where  tho  ytilue  ifl 
tl  13.07.  C.  7686,  Aug.  £6,  191)9.  Where  the  value  is  »2tW.  C. 
18024.  JvM  to,  1909.  Where  tho  value  is  »352.eO.  C.  m887,  Jan. 
8,1907. 

IV  0.  'Where  a  board  of  tnisteea  controlling  a  corporation  passed 
a  resolutioa  empowcriu^  Ihc  president  of  the  hoard  "  to  negotiate  and 
earrv  on  any  business  which,  in  his  jiid);nient,  tended  to  tlie  welfare 
of  tlie  institution,"  advittd  that  thi^  rmoUition  va.i  not  snlhciontly 
specific  1^1  autliorize  the  president  to  execute  an  inslruuicut  under 
aeal,  xuch  as  the  bond  required  by  section  I22.^>,  K.  S.  P.  39,  158. 
itar.  1,  1890.  A  bydaw  to  tho  HTect  that  in  the  recess  of  tho  boaru 
of  regents  an  executive  committee  of  the  hoard  tJiould  "  have  general 
care  of  all  matters  portntaing  to  tlie  welfare  of  the  univcryity."  hfld 
not  sufficient  to  empower  such  committee  to  enter  into  so  iegAlty 
fomial  and  binding  an  engagement  as  the  giving  of  a  bond.  P.  63, 
4S7,  Feb.  10,  lS9.i. 

IV  D.  A  general  authority  from  the  board  of  regents  of  a  uni- 
vennty  to  (lioir  president  tj>  exocuto  c^iich  bonds  as  may  bo  needed 
fnim  tinio  l<>  time  to  secure  ordnance  stores  issued  is  sufliciout  to 
authorize  the  execution  of  bonds.     C.  3543,  Jan.  8,  19i)9. 

IV  E.  Whero  tho  trustees,  n^gentK,  etc.,  have,  by  a  rc^uhilion 
or  vote  of  the  board,  duly  authorised  their  president,  or  other  ullicer, 
to  executo  the  b<^na  for  the  corporation,  tliere  should  bo  furnished, 
with  tho  executed  bond,  as  ondeuco  of  tho  legality  of  the  execution, 
an  extract  of  the  minutes  of  the  proceedings  of  the  board,  fully 
■ettiJig  forth  tho  niluptiiig  of  tho  resolution  giving  tho  requisite 
aoUtority,  such  cxlnict  being  <-ertifiod  by  tho  secretary,  or  other 
proper  custodian  of  (he  recorcLi,  under  the  seal  nf  the  corporation 
as  K  true  copy  of  such  minutos.  The  certificate,  or  allidavit,  of  llie 
Mcretary  that  tiuch  a  resolution.  gi^'iIlg  a  copy  of  it,  was  adopted 
ie  Dot  a  sufficient  Hubstitution  for  the  recnixl  evidence,  and  wliere 
tho  execution  by  the  president  rests  oidv  upon  such  a  cortiltcato 
the  bond  will  not  bo  accepted.  The  only  pmner  evidence  of  tho 
proceedings  of  a  body  wliicn  koopq  n  record  is  tiio  record  itself  or  a 
biJDScripi  dtily  authenticated  by  the  legal  custodian,  uud  where  it 
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exists  its  jilnco  cui)  not  bo  KUUpHrd  by  the  moi'c  istHtetnont  of  tlio 
»cretftr\'  or  other  ofHrial  of  tliB  rornoration.'  P.  iO,  160,  Jan.  S, 
1889:  SS.  ISO,  Au^.  S^,  W92:  0.  641,  AW.  !9,  1894:  SZm,  Hay  4, 
1896;  mSS,  Avg.  iiS,  1890;  3704,  Mar.  t,  {9(f7;  SSJ^,  Jan.  SO,  1903. 

IV  F.  Wliere  a  rrsnintion  of  ti  board  wns  pft«M^  Authorizing  the 
prftsidcnt  to  oxecuto  it  bond,  tlio  iVMilution  nut  fjiving  tlie  name 
of  tlm  )iroBi(irnt,  nnd  a  bond  is  offpred  purjiorting  to  t>o  signt-d  by 
tlio  provident,  hrUl,  tlnit  a  copy  of  the  rccorH  elioMnng  that  the  pei^ 
xon  whoso  name  \a  eii^nod  na  urMidcnt  was  such  oflii'vr  sliuuld  accom* 
pany  the  bond.'  C.76S,  Sfpt.  1,  1906;  942.  Jan.  II,  l.'M)7;  SSt, 
Nov.  16,  1908.  Thia  oowy  may  bo  woivod  where  one  is  alrcmdy  on 
file  widi  another  recent  bond.  C.  768,  Sept.  I,  1908;  SW4,  Apr.  S, 
1910:   9fS,  June  SO,  1910;  18961,  Nov.  17,  WtO. 

IV  G.  'Dip  blind  ofTerml  must  bo  cx«out«d  by  the  projior  obligor 
and  lejral  prinri]>al.  If  expciited  by  a  corporation  as  such,  uie 
nunio  ii»  .tigni'd  nui.-<t  bo  tho  voiponit'e  nunu-;  i.  c,  tho  sume  ta  that 
flivcn  in  tho  artii-li's  of  inconiumtton  expressed  in  full.'  /*.  4^,  l!3, 
July  24,  1890;  62,  460.  Dec.  7,  t89S;  63.  117,  Jan.  8,  1894;  G.  4'*, 
A\ig.  14,  1907:  Oct.  16.  1907:  836.  June  17,  I90S:  Feb.  IS.  1909, 
Avg.  9,  1010.  Wliere  the  corporation  as  created  by  tlie  legislature 
vi  tt  body  of  personx,  as  "trusteiw,"  or  "board  of  tnistws,"  or 
"regents,  etc.,  tbo  bond  must  be  exociited  in  tJie  corporate  naino 
of  thi.s  body  by  some  one  dulv  nutliorized  thereby  and  not  in  the 
nauiu  of  the  "colleg;o"  or  " university,"  the  latter  being  merely  an 
institution  of  learning  or  proptrty,  having  no  legal  oxist«>nL-«  aa 
ft  person.  P.  39,  461.  Jan.  ?.{.  1889:  SO,  804,  '■<*■  £^  /■'»'*9.-  4«, 
2X6,  July  IS,  1891;  C.  ?S,  July  18,  1894;  ^88,  Feb.  5.  1896,  and 
Aug.  SS,  18.99:  16109,  Mar.  31,  1904;  Sl68,  June  4,  1906;  942,  Feb. 
25,  1907.  The  natno  of  the  coqKinition  u»  it  apitears  in  the  body 
of  the  bond  and  in  tho  Kignaturo  should  be  (lie  same.  P.  62,  IXi. 
Oct.  16,  1893:  C.  S7U3,  \m.  SO,  1910.  If  the  name  bt  impressed 
on  the  8tal,  it  sliould  agn^e  with  that  of  the  exei-utiou.  though  if 
the  latter  be  correct  a  variation  in  the  seal  will  be  immaterial. 
P.  SI ,  800,  Apr.  6,  1889. 

IV  II.  The  bond  of  a  corporation  must  be  signed  for  it  bv  the 
officer  of  iho  corporation  or  some  other  pei-son  authiirizeil  to  do  so. 
If  tlie  cor)H)ration  consists  of  a  certain  ho<ly  of  prraons,  or  if  sucli  a 
body  be  specifically  drwigniitcd  in  tho  article*  of  incorporaliim  as 
euijtowerea  to  mithorizo  hiicIi  nets  ns  the  execution  of  bonds  for  tho 
corporation,  tlii»  authority  can  not  bo  delegated  to  other  persons. 
'ITius  where,  under  the  articles,  the  power  iti  vested  in  a  board  of 
trtuteos,  it  would  not  be  legal  for  such  uoard  to  delegate  the  authority 
for  executing  the  bond  to  an  executivocommitteeof  tho  board.  P.  29, 
307,  Jan.  15,  IS89;  .^;.9,  4?5.  Mar.  20,  1890;  56,  278,  308,  Nov.  3  and 
10,  1892;  v.  8870,  A>ig.  39,  i'JOO;  603.  July  30.  1906.  Where  the 
articles  of  ineornomtian  do  not  recognize  such  a  body  as  an  "execu- 
tive wimmittee  '  of  the  Irunlecs,  regents,  etc.,  as  empowered  to  act 
for  the  eorjioration,  but  simply  devolve  the  management  and  ctm- 
trol  of  the  corjwinition  upon  a  board  of  Inwtee.-',  etc.,  a  bond  executed 
or  authorixeil  to  be  executed  by  such  a.  coiuniittee  will  not  bo  accepted 

>8««  "tlonili,"  [V  B,  tn  till'  :<am<<  <ifrivi,  and  note  under  Itonda  IV  A  forin*UuC> 
(lona  ol  the  War  Doiiarlinoiil  lo  loimo  tiftoct. 
»8»ixu-.  OW,  A.  It.,  laio. 
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M  sufficient.  In  such  a  cwt«  it  is  thn  lionrd  wliich  should  authorize 
Uw  oxocution  of  l!»  obliftniiun.  f\  84.  S70.  Apr.  Iff,  W9i:  65.  S8, 
48,  tOS,  May  8.  18.  SS,  I8ff4;  0.  .i704.  Feh.  15.  ISflS;  9167,  Nov.  SO. 
laOO;  t2Gn,  Srpt.  8.  1906;  16109,  Apr.  IS,  1904,  Apr.  30.  ima. 
W1irn<  tbo  articles  of  incoqiuration  declared  thiit  t\w>  corporatidn 
fbould  conabit  of  aim]  \m>  coiilrollod  t>y  cprtnin  tru»tocs,  but  rvvxt^- 
niwd  an  cxi'cutivo  coininittM.*,  in  provitliiiK  that  such  commiitpo 
should.  "  under  the  diroction  of  lh«  hoard  of  tnHtc(!S,  have  a  eoiii-ral 
ii'i  i  ii.ji  i)f  the  nfruin;  of  iho  cullt'so  and  iho  proporty  of  tlio  cor- 
[»  .  "  h'ld,  (hat  siirh  words  wprfi  not  sulliciont  to  ompowi«p  the 
exix'ijlivi'  cnminilK^  to  hind  tho  corporntiun  iu  s<j  imiioiiiint  a 
nuir  ttT  lis  the  iwixulioii  uf  a  hond.  P.  tf^.  »7-(,  Mar. .?/ ,  /Sfl-J.  Where 
lh(>  act  crcalinj;  a  university  v<wt«Ki  the  nianngemiMit  of  its  RlTainj  in 
a  Ixtard  of  tmstfcis,  and  provided  that  the  hoard  miclit  entnist  "  all 
routine  bu^inees"  to  an  ctecutivo  committee,  Kdd  tlinC  a  hond  exe- 
cuted nursuniit  to  a  rtwolutioD  of  tho  executive  oomnutteo  was  not 
pnilwriT  authorized,  as  it  did  not  constitute  "rontino  business"  of 
ui  educaiiimiil  corporation.  C  333,  Sept.  IS,  IS94.  Tho  board  of 
Irustofs  of  a  uuivcrsity  established  a  rule  that  "during  the  intervals 
bctwi-4-n  the  mei>tinKK  of  the  board  of  triHlcri,  all  autluirity  needful 
for  carrj'iiiK  on  the  ujieratiuns  of  the  uiuvei'sity  shall  bo  exereised  by 
the  prudentiid  committee,"  and  the  pnidentitd  coramitteo  bv  a  res- 
olution nulhoriiu-d  the  eliancellor  to  exeeute  a  bond  fur  the  safe- 
luvpint;  of  ordnance  stores,  Itthl  that  it  was  qiicationnhln  whether  the 
rule  contemplated  the  giving  of  such  n  bond  as  being  "needful  for 
eanyine  on  the  uperatious  of  the  timversity."  O.  Itf951,  Df.e.  SO, 
I9IO.  The  act  of  meorporation  provi(fed  for  an  executive  commlttco 
whoso  duticM  sliould  be  lufseribed  bv  the  by-laws  of  tho  board  of 
nta.  Such  by-laws  authnrizcd  t!ie  c^immitton  "to  tran.4act  all 
,__'ii  bu8tncm  ns  may  fnmi  time  to  tiiuo  be  retjuired  bv  the  bonrd." 
Hrlrl,  that  a  txind  executed  ^)ureuant  to  resolution  of  the  committee, 
withmit  anv  s|ie('itic  authority  <ir  itHpiiivmeut  liy  tho  board  being 
shown,  could  not  be  accepted,  but  thnt,  if  tho  board  couhl  not  rcuddy 
be  convened,  a  personal  Imnd  of  some  individual,  with  sureties, 
slioirtd  t>c  sntwlitiiU-d.  P.  84,  SS7^  Apr.  7,  1894;  a  6687.  Oct.  17. 
1898.  So,  where  the  character  of  inconioration  of  a  coUeco  vested 
the  "  full  control  of  the  nITairs  of  the  college"  in  a  board  01  trustees, 
and  the  t>DU'd,  by  vote,  devolved  uiion  an  executivo  oouunitteo 
power  to  "act  for  the  tritstees,"  htla  that  even  if  this  delegation 
Were  legid,  such  indetinito  action,  wliilo  authorizing  the  oomhiitteo 
tw  tnuuiact  ordinary  bii<tiness,  was  not  sufTicient  to  empower  it  to 
exercise  tlie  special  iliwrelinn  involved  in  the  exeruiion  of  a  sealeil 
obligation  binding  the  corporation  t«  the  United  Stiitcs.  P.  65,  48S, 
UtM  S,  1804.  -So,  where  a  hoiird  of  tmstees  pn.'eied  a  resohilion 
giving  an  executive  cunmiitteo  authority  to  "exerciso  all  the  jiower 
■if  the  iKiard  of  trustees  not  mconsistcnt  with  the  acta  and  resolutions 
of  the  board,  subject,  however,  to  roversiU  or  modification  of  its 
nciion  by  the  full  board,"  hrld,  that  in  tho  absene*'of  knowledge  of 
the  act«*  and  ri'Holntion't  of  the  board  it  could  not  bo  delennined 
whxther  the  conuiiitteu  had  been  given  authority  to  sign  a  bond  to 
re  onlnnnce  stores,  and  that  the  attempted  deh^gation  of  author- 
M.IS  not  hf-nl.  V.  eOJ,  Auff.  HO.  tOOO. 
IV  i.  A  bond  furnislieil  by  any  incor|>oratoil  college  or  university 
■iioutd  bo  luTompaiiiixi  by  a  tliily  cerulied  copy  of  Uio  charter  or 
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arlJcles  of  iiu-or|>or>ilion  shuwiiig  iJint  Uie  inatjlutinn  Li  a  rarporation 
BiiiihasiKtwertoeiilBriutotheobrijiftUou.  P.63.S2£,Jan.S9, IS94;  65. 
/flO^ftiid  I9l,Junf4.  'S!)4;  ai25GS,Junf2S  l!M)G.  The  ropy  slwniW 
be  authettlirnteJ  by  the  ri.Ttifk-jilc  of  Uio  omcinl  wlio  i»  ruHtoilian  of 
tlio  rociml  of  the  some.  A  rerUficate  by  a  Uuil«(l  States  coumis- 
sioiitT  would  b«  of  110  ofTcct.  P.  8/,,  U,  ^'Vfi.  SS.  I8O4.  Where  tlie 
copy  of  the  papers  showiiic  inrorponilion  was  cortjiied  by  a  t"ouiity 
riH'ordor  who  hail  no  seal,  hfld  that  if  he  had  no  seal  which  lie  could 
alTix,  liis  oflk-ittl  rhimictor  should  he  certified  lu  by  tlio  rountv  olliciid 
who  was  the  custodian  of  tlie  record  of  his  election  and  c|uaUfication. 
P.  64    274,    Mar.  31.   IS.94. 

IV  J.  Thoufih  bonds  tendereil  under  set'tion  122S  R.  S.  liavo  usually 
been  those  in  wliich  tlic  coqioration  controlling  tlie  institution  is  prin- 
eii)al,  it  is  not  FMseiitial  that  tlio  cornoriLtion  should  betho  principal. 
Tlie  bond  of  an  individual  as  principal — tlie  president  oroUior  officer  of 
tJie  inittitution  or  otliflr  person  in  a  private  capacity — may  projterly  be 
ai-cepted  if  the  securitvia  deemed  suITirient.  lt.4x,69S,Ajir.^/,j'SS0; 
€.  t3024,  Ori.  S4,  iaO^.  Wliere  the  college  was  not  incorjiorateii,  anil 
therefore  could  not  enter  into  the  bond,  and  its  trustees  were  inorely 
appoinlfles  of  certain  regents  of  education  in  charne  of  tdl  the  public 
cducationul  institutions  of  tiio  Stat<?.  ncomnutuitd  that  n  personal 
bond  bo  required.  P.  60,  31.  May  7,  !S!t/,.'  A  ''Military  and  jVfjri- 
cultural  rolleKc"  wtLtnot  arorponition  hut  a  branch  or  "department" 
of  the  State  Universitv,  a  corporation,  by  which  it  was  governed,  hfld 
tliat,  not  being  a  legal  person,  it  had  not  the  capacity  t^>  enter  iiit^>  a 
bond,  but  that  the  bond  shoulil  tie  in  the  name  of  the  corporation  and 
it«  exoi'utiun  should  be  authorized  by  the  iMiard  of  trustees  of  the 
university,  or — if  they  could  not  be  assembled  for  the  purpose— tli at 
an  individual  bond  should  he  funuMlicd.  P.  64,  UO.  Mar.  3.  1S94; 
C.  9167,  j\Vt'.  20,  1000.  A  Stale  university,  wliich,  though  nianage<i 
bv  trustees  at>poin(<^d  by  the  .Stale,  is  not  iucorporat«<l,  in  only  a  piece 
of  projierty  of  the  State,  having  no  persoiiiLl  existence  or  eapsejly  to 

five  a  bond.  In  such  case,  if  the  trustees  are  not  incorporated,  the 
iind  for  arms  furnislied  should  be  a  personal  one.  P.  G4,  SO4,  Apr. 
5, 1894;  C.  3168,  June  /,.  1906.  Where  the  tiniversity  was  not  an  in- 
corporated institution,  nut  properly  belonging  to  a  Territory,  by 
which  it  was  carried  on  tlu-ough  tnistees,  and  the  legislature  bad  made 
no  provision  for  a  special  bond,  lieM  that  the  case  was  one  in  which  a 

fprsonal  bond  should  be  requirc<l.  P.  41, 377.  July  1,  IS90;  oS,  322, 
fl>t.  8, 1892;  C.  gSoSS,  July  7, 1908.  Where  such  an  unin«rorporate(i 
university  was  tiio  propertv  of  a  State,  held  that  the  State  would  be 
U16  proper  principul  in  the  bond.     P.  4S,  119,  July  24, 1890. 

Iv  K.  No  form  for  tho  bond  tw-ing  prcscril>ed  by  section  1225, 
R,  S.,  the  Secretary  of  War  may,  if  he  di-ems  thoBOcurily  ample,  aecopt 
a  bond  with  one  surely,  or  ho  may  oven  accept  tJie  bond  of  thocor- 
poi-ation  without  surolie.s.  In  general,  however,  it  will  be  »afer  to 
require  sureties;  such  n  re<iuirement  hciiig  also  in  accordance  with 
tJie  general  rule  governing  bonds  given  to  (lie  L'nited  States.  Sure- 
ties to  bond.s  <;ivcn  bv  oolleg(\s  should  in  general  ho  required  to 
justify  in  the  iisuid  manner.  P.  39,  312,  Nov.  26.  1877.  So  heU, 
also,  under  the  act  of  Sej)teniher'2fi,  IS.*tS  (2.5  Stat.  ■I'.H),  where  it  was 
adwed  tlml,  the  city  of  PhUiulelphia  as  trustee  for  the  Giranl  t'ol- 
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HHvunil  beinjt  the  pruw'ipal,  sureties  mieht  well  be  di<)pens«<l  with. 
frr,!},  176,  AvT.  Sn,  ISOS;  C.  768,  June  8,  1900;  £366,  Jum  88,  1906. 
IT  L.  Held,  llint  a  bou<I  of  in<loninity  of  a  swurity  <!ompany 
vliemn  llie  rompany  wouJd  be  tlie  only  oblignr  mi^ht/iii  tho  dis- 
t-rctiuii  of  iJie  S&cretaiy  of  War,  legallv  bo  orcoplcd  in  place  of  th« 
tM'tial  bond,  f^xen  under  section  1225,  It.  S.,  wlx^ifin  Imtli  (lio  cullcgo 
and  the  t^urcty  nro  obli^rs.  Such  M-ccptAnco  would  not  per  st  relpase 
till*  ioU<'j:p  from  it«  luil)ility  as  batleo  to  lake  care  in  nresen-iiig  aiui 
ilulv  n'turnuig  Die  ai-ni.s,  ^ul  tlie  iiistruiiK^iit  slumld  hv-  cxtvuUvl  in 
aiirli  form  OS  to  leave  n»  queatJon  as  U)  Bui^h  liability  continuing.' 
/'.  6/„  Ffh.  e7.  1S94. 

IV  M.  A  form  of  bond  prcsentatf  for  arcpptanre  whicb  faile<l  to 
k-ilp  lliat  the  ooU^^  waa  oi  a  cA])a<;ity  to  ednciito  I  o(>  nmlp  stu<)eiit«, 
llp  coiiiplcnienl  required  by  the  act  of  Sojdeinbcr  20,  1S88  (25  Stat. 
>l ),  but  atate<l  its  raparily  an  extending  to  the  education  of  KO  only, 

V  <l<'(«tiv(i  oftti  not  legally  acccplabuf.     /',  65,  J^S,   May  S,  1894, 
Fihould  be  speniiieally  stated  in  the  bond  that  the  capflcitv  wa»  for 

lin  rducation  of  150  twilf  shiilciil*.    P.  65,  ISS,  June  I,  tS^. 

IV  N.     Wlicre  the  penally  of  tho  bond  na  ofTcred  wait  twice  ns  preat 

V  tlio  sum  for  whirli  tlie  prn'tidcnl  was,  by  rt^nlulioii  of  tho  board. 

,uthor>z4Nl  lo  f;iv(>  bond,  held  that  tho  bund  coultl  nut  bo  aorept«'i 

d  thai  a  new  Imnd  should  he  ftinibtlieil.  P.  S5,  SS,  Sfjtf.  6,  1889. 
•Id  also,  where  tho  penally  of  the  bond  as  offerad  was  i\,n!i'2, 
while  the  resolution  of  the  board  authorizing  the  )>ond  autliorize<l  b 
bond  in  the  mm  of  Sl,06!.20.  C.  35/t3,  Ajv.  2S,  1910.  So.  also, 
wliere  llie  p^-naltv  of  tho  bomi  as  offereil  was  $17,5fl2.(tS  while  tlio 
rwolulion  of  tlio  l^onnl  autboriK«d  a  bond  in  tlio  sum  of  il7,574.38. 
C.  S4£7S,  Dtf.  SO.  1908. 

XT  O.  The  obligor  and  stirotie^  should  Im>  bound  witliout  ronditinn 
or  rseetrntion.  Where  u  bond  oiFti-ed  by  a.  collogo  eontuined  a  pro- 
rUion  to  the  elfpct  thai  lo  sali.'^fy  ajiy  liability  intMU'red  thereundci', 
rwounif  whoidd  be  had  lo  tho  jiroporty  of  Uic  college  befoi-e  tho  prop- 
iTty  of  the  .iiirelies  was  resorteti  to,  adviwd  that  such  bond  be  not 
accepted  by  Uic  Socretarj-  of  War.     R,  38,  S40,  Oct.  SO,  1878. 

IT  P.  Tfic  rejjulations  governing  the  issue  of  ordnance  stores  to 
wlucatitinnl  iiuNtitutions  reuuire  that  the  bond  given  Ut  ftpcurn  tlie 
•afe-kceping  of  the  storee  gIiuU  bo  in  double  Uie  value  of  the  Ktonis 
broed.  Held,  there  was  no  IcshI  objertion  to  nreepting  a  bond  in 
OxecM  of  double  the  value  of  tlie  stores,  tJio  cxci^s  to  cover  future 
mam  as  well  ns  stores  already  twiied.     C.  94Ji,  Nov.  £?,  1.909. 

TV  Q.  As  the  statute  require!)  the  bond  »iiiidl  be  in  double  tlio  vnluc 
of  tho  onlnanee  stores  issued  a  bond  which  lacks  $20  of  being  double 
siK-b  value  is  defecti%e.  C.  950,  Jan.  £4.  1908.  But  a  bond  ibnt 
lacked  55  ecnifi  of  being  double  the  value  of  tho  stores  issued  was  held 
to  tio  a  substantial  compliance  with  tlie  statute.     C.  l766,Jan.  5,1005. 

IT  K.  Where  a  homi  recited  that  certain  unlnaneo  Ktorcs  "hove 
bpen  isiiited."  wJicrcAs  the  bond  was  intended  to  cover  stores  not  yet 
iwHued,  the  Ullage  shuiild  he  changed  to  "t<i  be  iiwued."  C.  iStS, 
\m\  IS.  IS9S;  S4S7S,  Dtc.  SO,  1908.  But  where  the  bond  failed  to 
\\M\e  whether  the  sUirei«  had  been  isnued  or  were  to  be  bsueilj  tho 
Ritnce  for  iJiat  puriiose  being  left  blank,  tho  omission  may  be  waived. 

V.  nil. Oct  17.  tm. 
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V  A.  Soc-tion  1 191 ,  R.  S., jiR>vuU«  Umt  " iJl  ufficem  of  Uin  QuaHct^ 
iiiiiiilor'ii,  Stilts  i-ttcnw,  iimi  rny  DcjmrtiiicHti*,  *  «  •  sliuU  before 
onl*^!!!);  on  tin-  tlutim  of  tiicir  rtwiK-ctivt*  nQic«s,  pivo  good  ami  siiffi- 
ctfiiit  Ixmds  til  Uio  United  Statw,'  in  siuli  sums  as  (lio  Swrotary  uf 
War  iiuy  dtivc-I:  fititlifuUy  U>  ucvount  for  ull  ]iul))ic  nioiivys  nnd 
jiroperty  whirli  they  mav  rcceivo."  Held,  tli»t  while  tliis  .sevliun 
dots  uot  siJCfificiiUy  vest  In  the  SocreUrv  of  War  tlio  power  to  decide 
U)K>n  tlie  sulTirif^ncy  of  the  8uretU!6  to  oodcIh,  sfill  by  implication  it 
does  BO  08  he  is  tho  only  official  mentioned  as  lia\'uu;  any  iluty  to  per- 
form in  piiasins  upon  bonds,  and  it  is  not  rousouablo  to  suppose  Con- 
grms  inlended  to  divldi'  betw<'en  several  olfirial-*  tlin  duties  involved 
in  possin;;  on  bunds.  Tlio  SecrctJiry  may,  tlicrefon-,  legally  accept 
security  companies  as  anrcticR  ou  sucli  bonds,  as  in  tlio  case  of  con- 
tracUtrs'  bonds.'    F.  SO.  I  IS,  Nov.  S,  1891. 

V  B.  Where  the  jMfjiilHtifnis  regjirdinf;  corporate  sunitie-t  n-quired 
(hci-o  sliould  be  liled  m  the  War  Department  a  coi)v  of  the  rm-oixl  of 
the  selection  and  ciunlification  of  the  olliccni,  as  well  iis  a  copy  of  tlio 
bj-Iaw»  or  otlier  rwords,  auUiorizmg  certain  oJTuers  of  the  coiporu- 
tioii  to  execute  bonds  in  it^  behalf,  and  there  was  atUiched  to  iJie 
bond  a  ceHificate  signed  by  "A,  secretary,"  to  tlio  effect  that  "IJ  i« 
tlie  j)re«idenl  and  A  w  tiie  secrettirv  duly  elected  and  qualified"  to 
execute  the  bond,  Ilrld,  tiiis  certilicate  is  not  pmiier  ovidencf  for 
tlie  reason  tltat  tlio  faelj*  rest  on  the  certificate  of  tlie  serrotaiy,  iu- 
stiMid  of  appearing  as  they  should  from  certified  copies  of  the  records.' 
C.  14S£,  June  21,  18'J5;  S!)iO,  Avfi.  16  and  2B,  imO.  Such  a  <lef«-t 
may  be  waiveil  by  the  War  I)epiirlinent  whcri'  tlie  value  of  the  proi>- 
erty  is  small,  as,  for  instance,  *lia.U7.     C.  7666,  Aug.  26,  lOOi/. 

V  C.  A  corporate  enrety  continues  lo  bo  bound  by  a  bond  notwitb- 
standing  the  principal  may  fail  to  pay  the  uoniptiny  the  premiums 
agreed  upon.  Tlie  irnilptf  States  not  being  a  party  to  the  arrangy- 
ment  between  the  principal  and  the  sui-ety  whereby  the  surely  is  paid 
certain  premium.'^  in  consideration  of  its  acting  as  surety,  it  wouhl  not 
be  affected  by  the  failure  of  the  principal  to  jmy  the  i>reimuni.  All 
alleiiipt  bv  the  suretv  to  cancel  the  bond  is  without  legal  effect. 
( '.  A"o.5.:J,  J'uhj  5, 1000;  '23571,  Jan.  6.  imS.  The  liability  «if  the  surety 
tin  a  bond  for  the  pei-formanoo  of  a  contract  (roatinutM  until  the  con- 
tract is  snli.slit'd  bv  peiformance  or  by  the  payment  of  tiamage-s  for 
the  broach  thereof,  llie  Uiiiteil  States  therefore  has  no  intercist  in 
the  matter  of  payment  of  preniimns  to  a  surety  company  and  will  not 
undertake  to  decide  when  the  contractor  should  discontinue  the  pay- 
ment of  premiums.     0.  ISSoO,  Ajn:  7,  IS02. 

V  1).  Where  a  surety  company  has  furnished  the  War  Department  ' 
witli  tJie  proper  evidence  of  the  authority  of  an  agent  to  bind  the  com- 

■  Tbo  act  of  Aug.  13, 1804  (2S  SUt.  270).  »•  amcii(l«d  by  iho  act  of  Mar.  23,  19]0  (30 
Stat.  241),  contilitatM  the  statutory  autliority  fur  lh«  acci>plaDcc  of  troracmjiie  mnly 
tm  liaadH.  Thmo  acta  an  fiupn|<Mafnti.Kl  by  Aroiy  Ktieiilatiuati,  pan.  6sl-589,  A.  it., 
1010,  antibyti.  O.No.  IT,  War  Doparltnciil,  Jan.  27,  lUII,  tbi»0Kt«rb«ngropuklu3i«a 
atinlMTala  tobriiijiit  upiodaMaato  thellDluf  i-uroiy  i:oin|iaaie«i. 

*  Tlw  act  of  Aug.  13. 189)  <28  8tnL  279).  now  uiithc)ri»«  tbo  acraptaace  oftcorponlc 
*an'ty  ••whfinnvirr  any  frc(«niKanci!,  ftipulntion,  bond,  or  uadertakinic  eowliliouod 
fnr  the  (aithhil  perfnrmaiK'e  of  any  dutv,  or  (or  doiiiK  or  rehaleiiic  livm  dolnK  any  tiling 
inauL-bnv'rii^iixaii'**-,  stipulatiuii,  Iiomt,  <)riiii(l('rlttKtn;t"p"''fi™>  itby  (liewmoltlio 
Ilnilml  Stalw  required  or  poimittod  to  bo  nivon  with  ono  (oiroty  of  with  two  or  mora 
eurotio«. 

•  Sci-  "IIoikIb"  IV  E  la  thu  immo  t-fftt-t.  Tho  prosunl  rcqiiiraiai'iit  of  tliu  Army 
RvKutatigari  u  fouad  in  par.  &S4,  A.  R.,  1010.    Soo  UMwon  o.  Scitual«,  I  \b  Mom.,  336. 
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ay,  and  lias  fatlrd  to  ^ve  noline  of  the  revocation  of  aur.h  authority, 
it  will  cr)iiiimio  to  lio  1>oiin<l  l>v  the  mts  of  the  ag^-nt  undt^r  Iti-s  nuthoi^ 
C.  ISOOe,  Apr.  18,  1908. 
V  B.  Thn  Ml  of  Mftrcli  2,  1896  (28  StaC,  807),  requiring  ofliual 
Mids  to  b«  exninlned  at  least  onr.o  vv^rj'  two  yvura  for  the  purpose  of 
uscertniiiing  lli*-  fiiiilicioncv  of  llu*  sureties  thon>on,  is  sufHrii>ntly  com- 
plied with  us  to  Itunds  on  whirh  a  eorporntion  is  Hiircty,  if  tlu-  corpora- 
lii>n  (ilp?*  iieriodirnlly  in  the  Wnr  Di^purlmcnt  the  finnti«inl  stntPiiiPUt 
rrtpiircd  W  paragraph  574,  Aniiy  Regulalions  (S85  of  1010).     0. 

^B  V  F.  Whvru  upon  the  promotion  of  a  disbuntiiig  odlrer  from  eajiUin 
^Hd  major  Uip  superintrnrlent  of  a  surety  company  wrote  to  the  Wnr 
Hbi'pnrtmviil  to  tlic  LfTuct  that  the  company  wns  willing  thnt  the  ollirial 
%'H'l  portainiiig  l<i  the  old  ollir.**  of  captain  and  upon  which  the  com- 
[.utiv  WHS  jiurely  i^hould  fxt«'nd  to  the  nt-w  ofliee  of  major,  heU  that 
rhe  IcttiT  of  Mip  aupcrinli'ndent  was  not  sullicient  Ut  oxtend  Uip  bond 
a.H  pixi))(iM-d;  that  to  extend  the  same  to  lhi>  new  otlirc  of  major  would 
n-«piiro  an  instrument  under  the  corporate  -"oal  reforriuK  to  the  bond 
in  Huv\i  n  way  tut  to  identify  it,  exeeuted  bv  ollicera  of  the  company 
nuilinrizod  to  bind  it  in  the  matter  of  executing  bunds.     C.  4^G£(,  Apr, 

^P  V  O.  Paragrapli  575,  Army  Kopilations  (ri8:i  of  1910),  as  to  bonds 
of  disbursing o(licer¥i,hiddei's,ftnr|c.onlrftctor!*pinvideil  that:  "Before 
a  i?«rporation  will  bo  ttcct'pt<'d  as  surety  on  the  bmul  cf  n  principal 
residing  in  a  State  or  TerritoiT  other  Inan  the  one  in  whieu  it  was 
inooriKiruti'd  it  must  compiy  with  llio  rcquin-meiiti^  of  section  J  of  act 
of  August  I.^,  1894,  as  to  the  appointment  of  an  agent  on  whom  proo- 
nw  mnv  bo  tterved,  eU;.,  aii<i  umsl  Iile  with  the  Secretaiy  of  Wnr  a 
«)pv  of  the  power  of  attorney  to  such  agent,  authenticated  imilcr  the 
dtraf  nf  the  United  Slates  disirivt  court  Jor  the  judicial  district  x^ithin 
rliich  the  agent  resides,  or  the  certificate  of  the  Department  of  .lus- 
r.f  (hat  the  company  haj*  compliwl  with  the  provisions  of  sect  inn  2  of 
lid  ncl  of  August  13,  18y4."  fleU,  that  tvn  appointment  of  nn  agent 
■ving  once  been  made,  it  woulfl  not.  be  necessary  to  tile  in  thp  War 
lopartntent  a  copy  of  nn  appointment  of  another  agent  aubfc<(uenlly 
■ppointwi.  The  pur])ose  oi  the  regtdation  re*piiiing  siicli  eviih-nce  tut 
to  the  original  Kiijioiniiitcnt  of  nnngent  is  to  enable  the  Depart  ineiit  to 
know  whether  the  oompany  Ls  ntithnrized  to  do  business  in  the  judicial 
dJHtrict,  but  after  Uiiit  reiiiiiruiueut  as  to  appointing  an  agent  has  oiioo 
been  complied  with,  the  act  of  August  1."*,  1894  (28  Stat.,  273),  pro- 
ridcA  that  in  tho  event  of  the  death,  removal,  ur  disability  of  Ihn  agent 
H-rrico  may  be  made  on  the  clerk  of  the  court,  and  the  authority  of 
the  company  to  do  biBines8  continues  regardless  of  the  appointinent 
of  a  Hucoewor  to  the  agent.     C.  S9.',6,  OH.  12.  IOTjS. 

Tho  act  of  August  V.i,  1894  (28  St«t.  279),  provides  that  no  stiroty 
M'mpany  shall  do  busine'ts  hi-youd  tlie  limits  of  the  State  or  Tenitflry 
"under  whose  Inw;*  it  was  incor|)orat«()  •  •  •  until  it  shidl,  by  a 
written  pMwer  of  attorney,  appoint  somn  pertwn  residing  within  the 
)uris<licliou  of  ttio  court  for  tne  judicial  district  wherein  such  liurety- 
tliin  is  to  be  undertaken,  who  shall  be  a  citiwn  of  the  State,  Territory, 
■ir  Hist  net  of  Columbia,  wherein  such  court  is  hold,  as  its  agent  upon 
wlinin  may  be  served  all  lawful  nrocess  against  said  comjmny." 
Hrl^,  thui  rMjuinvs  tlmt  an  agent  sltull  be  nppniitled  in  the  judicial 
dJatfict  in  which  tjio  jirinripal  on  the  bond  resides  or,  if  a  corporation, 
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Iia»  il*i  principfti  nlaeiv  of  biisinoss.'  C.  501,  Oft.  18, 1894;  S946,  May 
e, IS!)S,and .\m\  JO,  18!)8.  Tlio appoiiilmi^iit of  nii  af^Mit in  ilit> District 
of  Coliimbift  only,  with  the  inteiiUon  of  hKving  aU  bonds  signed  by  the 


I 


rinripal  whcrctvi<r  ho  inuv  rcsidt?,  uiid  Kif'iKrd  in  tliA  District  of  Coluni- 
>iA  by  tho  District  of  Columbia  agrnt  o?  the  surety  company. 


-  -  .  ^  „  ^,  woiiJd 

not  constitute  a  comphanco  with  (Jio  nbovo  act.  C.  11818,  Dt-c.  18, 
1906.  As  thfTV)  are  no  "jmUrial  districta"  in  the  Philippinos  within 
tho  mennini;  of  thu  abovu  avt,'  rfcommrndtd  tlint  survty  conipikuics 
doing  businosii  there  bn  requirim  to  fUo  with  iho  thrision  conimundur 
cvidonco  of  th*i  Hppoininifiit  of  .-wmoporsiin  re-billing  tb«re  iijMjn  wliom 
fwnire  mar  be  liad  in  cam  suit  should  be  brou^t  upon  bonds  or 
contraotj*  oY  suretyship.     0.  1S893,  Jan.  S,  f'JOS. 

V  II.  The  provision  in  section  4  of  tho  act  of  Auffust  13,  1894  (28 
StAt^  279),  that  wliere  the  Attorney  General  d«>nia  a  surety  company 
uo  lonf^r  Euilioient  sccuritv  ho  "may  requiru  that addilionid security 
b«  given  "  is  prospective  oiily  and  does  not  authorize  the  Government 
to  n>quiro  a  ncwlxind  for  work  already  done  as  a  condition  of  boing 
allowed  to  complclo  tho  work.     C.  SSmS,  Feb.  16,  lHOii. 

V  I.  The  B.tof  August  I.'l,  1894  (28  Stat.  279),  relating  to  tho  accept- 
ance of  rorj>orato  surely  docs  not  require  a  compliance  with  any  laws 
or  ri^gulalions  which  aStftt**  may  impose  to  (pndify  a  foreign  surely 
company  to  do  bu:«iness  witliin  tJie  Stale  with  the  officers  or  citizens 
lliereof.  Under  tho  act  referred  t.o  a  bond  of  the  surety  conipanv  to 
the  United  Stntcj^  would  bo  %-aUd  even  though  it  had  not  comtllio^I 
with  such  laws  or  regulations  of  the  Sute.*  C.  SS04,  Oct.  S2,  iS97; 
S9S7r,,  Dfc.  11,  1911. 

TJ.  Tho  act  of  August  13,  1894  (28  Stat.  279),  relating  to  tha 
acce|)tftnce  of  coqjorate  surety  does  not  apply  to  a  contract  made  with 
a  foipjgn  contractor,  the  contract  to  be  made  and  performed  in  tho 
fon-ign  country.  In  such  a  ca-sc  a  foreign  «uroty  company  rnuJd  bo 
accepted  as  surety  although  it  had  not  (|ualilied  as  required  by  that 
act.  C.  19164,  i^tf>-  9,  I90e.  Nor  does  tho  a<t  apply  to  n  contract 
made  and  to  be  performed  iii  tho  Philippine  IslauuK,*'Dut  that  under 

■  See  Par.  683,  A.  It.,  1910.  tm  amended  hy  O.  O.  No.  CD.  War  DftpiirtiiitMU.  Huy  8, 
UU. 
*8e*2T  t)j>.  Attv.Gen.,  130.  lioldlng  that  tlw>  Pamunn  Cnna]  !!one  iriM  iu>l  a  "judi- | 

■Si'r.  Iii>imv(rr,  2S  0|>.  AUv.  G«n.,  34,  to  lhi>rKnrt  that  theTHaMnry  Depart  uwnt 
Hh(iiil<l  niil  ftc<'cpi  ihi>  hiind  iilaxuraty  company  iii  a  fiuiW  whora  th«  ooinp«iiy  is  (or- 
biddMi  by  tlii?l»vrsoltli«8ut«ludi>liiiiiuii.-nt,  iiclwiOiMUDding  the  eMopony  may  have 
ooiapUeu  villi  the  pnivuioru  of  Mriioti  2  n!  ili<!  lu-t  nf  Aiik.  13,  IS94.  Aim,  S8  Op. 
Ally.  Con,,  137,  to  tho  cflert  tb*t  boutle  el  nanHy  mmpaaiM  execuUd  in  8U*n  in 
«4iicli  they  am  not  lic«ii«i>(l.  fur  prindpalareaUlli^  (uthuw  Staiw.or[cff«>ntnct*  to 
be  perfunned  ihcTCfa,  are  valiil  and  enlonwablo  ofptiiut  mich  compantai,  na  nutter 
how  flo^Tit  tlic-ir  violatioiui  of  tbo  law  of  the  State  may  have  been  aa  tvfmrd^  (niliire 
to  qualify  tc  tiu  ImsinMi  Id  the  Btote;  and  that  the  execution  of  a  bond  ny  a  suMty 
eoonpany  ut  iln  buma  oflicu.  <ir  otitisirlo  ■>[  the  boundarini  nf  a  .Slnte  Kboroin  it  tx  nut 
lioooicd,  for  a  urincijiol  mndirt):  in  mich  Huvb  at  (or  a  contract  to  be  p««fon»e<l  tbfM, 
mnild  not  bo  the  doing  of  bu»inci«  by  t1i«  Duraty  wlthiii  tlie  l^tnlc. 

*  In  ?7  Oj>.  Ally.  Gen.,  136,  tlie  i)[)nuiin  woa  i^uiin  thjil  tho  I'aiuuna  <'anal  Zone  whn 
not  a  "iudiciiil  dwtrirt"  within  tho  mcHninK  of  tho  act  of  Aug.  13,  18W.  Bee  also 
nop.  Attv,Gon,,£08,lhnt  under  iho  Mine at-tNirely  MinpaiilMiniiy  uiipoint  pmc<>R( 
ueutufnPurtoUir'jbut  butiii  thoI'bilit>i>ini3>.  SeeoliioSVop.Alty.  Gen  ,  2W,  thnt: 
"a  BUraty  couiiiuny  mnv  lie  accoptod  m  aorety  on  tliv  offlml  bond  ■<[  itii  'AVn-er  ol  ilie 
Govcrameni  wh-i  la  to  dwcharnw  tila  dutiM  In  the  Puiaiua  rVuinl  Zono,  pnividnd  Uio 
■uretyci>mpany  husappobiled  pnctMNagenla  in  tho  judicial  dii>trirt  in  wliii'li  ilii>  prin- 
cipal in  tho  bond  mutod  at  tho  time  it  waa  tnado  or  piannUvd,  und  in  ihu  juJiiiiil 
dMtrict  iu  which  the  office  w  located  Ui  which  il  In  lelumablc,  and  provided  tiic  (>nn< 
paoy  baa  aleu  couipliod  with  ^  other  legal  i«quinra«Dta." 
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_  npral  atitJiority  Iho  Secivtftry  of  War  may  I«ffaUy  «uthoriz«  the 
tTeptan«:o  of  anv  conwrution  duiiiK  busiiipsa  in  the  inlands  as  solo 
itKty  upon  any  fjond  for  the  performaiiiro  of  a  i-ontract ,  nrovtdod  tho 
ixirponilion  has  lo^jal  sulhority  to  act  as  a  siiri'tv.  So  bcid  (hat  an 
incorporal«d  bank  might  act  as  surety.  O.  1S89S,  ifay  I,  1909,  Jitly 
tS,  1909. 

V  K.  Where  the  repnlationa  (par.  58S — 2,  A.  R.  1910)  of  tlio  War 
Dopsrlmpnt  pr'>vidc(r  thul  no  surety  company  will  bo  acccptod  aa 
■uroty  which  aliall  pxwute  bonda  in  cxroaa  of  10  per  rent  of  its  paid- 

)  capital  and  »iir]>lu;4  "unless  such  ooiiipnnv  shall  bo  »ocurcd  ns  to 
rh  exceaa  to  the  sallifoction  of  the  head  of  tne  department  by  iiiHiir- 
kncB  or  Ijy  dcpiwit  with  such  company  in  pledge  or  conveyance  to  it 
in  trust  f<>r  ita  security  or  indomnitv,  of  property  eq^uaJ  m  value  t« 
such  t'xc«w,"  and  furllier  provided  for  a  report  aliowTng  the  amount 
and  character  of  such  sccurilioa  as  to  all  bonds  in  excc!«  of  the  10 
per  cfiit  limit,  fl^ld  tJiat  collatpra!  spciiritiea  or  oonntpr  indem- 
nity recuivcd  from  jwrsons  .scrurod,  may  ho  n-gardcd  an  a  deposit 
with  the  company  in  pledge,  wHthin  the  meaning  of  the  regulaliona, 
and  if  Hullicioiit  am  to  both  oharncter  and  amount  credit  uniy  be 
taken  in  the  report.     C.  I  WIS.  Jum  3,  1907. 

Y  L.  Tho  act  of  March  23,  1910  (30  Stat.  241).  amending  tho  act 
of  Aupiist  13,  1894  (28  Stat.  279),  providea  timt  tho  Secretary  of  tlie 
Tlvanury  may  institute  inquiry  into  the  solvency  of  an  ineorporated 
surety  and  may  require  that  ndditioniil  surety  be  pven  at  any 
tiraeiiy  any  principal  when  he  deems  such  company  no  longer  snfn- 
cseot  surt-ly.  HeM  that  the  stafiitc  does  not  in  terms  vest  tho  Soe- 
rrtary  of  ilie  Treiwury  with  aulhorily  to  detennine  the  amount  or 
charactor  of  tho  additional  surely  that  is  to  be  exnctcd,  and  that  i» 
tlie  absence  of  exjire^  language  to  that  ofTeet  tho  law  should  not  be 
oonstniod  as  pinng  (he  Secretary  of  tho  Treasury  such  a  control 
itver  the  udmiiiistnition  of  atiotlicr  dcpHrtment.  and  that  therefore 

,  nftin  with  the  Secretflry  of  War  to  determine  (tie  amount  and  char- 

rltr  of  tho  additional  surety  in  bonds  under  tho  War  Department. 

S7S2G.  Ftb.  9,  I9!l,  and  Uar.  21,  1911.     lieU  also  that  the  above 

.  do  n«>t  authorize  the  Secretary  of  the  Treasury  to  dotcrmino  the 

cter  of  (iie  inalrument  by  wliich  a  aiu-ety  sfiall  be  bound,  nor 

amount  for  which  each  surety  may  be  accepted  in  one  iustru- 

ment.     C.  S9037,  Nov.  18,  1911. 
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Kmlialmmt ....................See  Pay  and  Auxiwaxckb  T  C(c. 

EOTTNDART. 
J.  not  to  U  tr&imd  6v  anned  Svo  Army  II  K  I  d;  t  (I);  (2). 


Inoft. 

lUnMbnr. 
Vabrat... 


,&w  Priii.ic  Phopkiitt  11  C, 

.Sen  PiiiiMcPaoPiiimf  III  G  toH. 

.See  Puttuc  Pbopbbty  II  D  to  E. 


2l6  bOXEB.  UPRISINO — ^BUBB&U  CHIEF. 

BOZEB  VPRISIira. 

Beginning  of. See  War  I  B  4. 

Claimt  arising  during See  Claimb  VII  B  6. 

DtKHiim  dunng SeeARTici-Bs  ofWabCIII  F  2  a. 

Termination  (if See  War  I  F  4. 

BBEACE  OF  PEACE. 
Bytoldier See  Articlrs  ofWar  LXII  E 

BBEAS. 

Bating  at  joint  enarmpment See  Militia  VI  B  2  j, 

BBEVET  BANE. 

See  Rank  IV  lo  V. 

BBIBE. 

Diipogilion  of  money  ttndered See  Public  Monet  I  B. 

BBIDQES. 

Over  navigable  viaters Seo  Navioablb  watkrb  HI  to  V. 

BBIGADE  POST. 
Sumtnary  court  al See  Discipline  XVI  E7. 

bbowitsvule  coubt  of  inquibt. 

Retired offierra  m  membtrt See  Retirement  I  K2  e. 

BUILDINGS. 

Oeeuvalion  of,  during  war See  War  I  C  6  b  (1)  (a). 

On  leoMfdland See  Public  propehtv  VII  A  2. 

Post  exchange See  Government  aoencies  II  G  to  H. 

Title  to See  Pubuc  pnopBKTr  II  E  to  F. 

BUKDEir  OF  PEOOF. 

Ab  to  loyally  o/ Filipinos See  Claims  VII  A. 

B^ore  court See  Dibcipune  XI  A  4  to  6. 

bubeatt  chief. 

Depotitiono/ Ri-e  Articles  of  War  XCI  A  1. 

Reappointment See  Hank  1  B  1  d  toe. 
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CADET. 

See  Army  I  D  to  E. 

Appomtmattt  a» See  Office  III  A  4  a. 

JJmJmw See  REaiDENCE. 

PriwHtjfe  <u  vritaeu See  Discipline  X  H  1&. 

Knunol See  Discsaroe  XVIII  A. 

SuMOnarif  ditmitMal See  Office  IVB2gloF. 

Diimi$»al eommuied  to mtpmium See  Pai  and  allowanceh  III  F1. 

Ditdnn'ge  lei&oiU  honor See  Discharoe  III  F  'i. 

Oradaation  leave See  Absbncb  I  B  1  k. 

Jtttitdiction  ovtr  of Ur  graduation See  Discipunb  VIII I  2. 

Sffviuat,  eounUfor  retirement See  Rbtirbubht  I  A  I  b;  2  b. 

Strviee  oiAervite  Aon  at See  Rstirbubnt  I C  la. 

CAimra  forth. 

See  UiuTiA  I  to  II. 

See  VoLUNTBBB  Army  II  B  2  to  8. 

CAKFAIGN  BADGES. 

See  Inbiqnia  of  merit  III  B  to  C. 
Attw  to  mtlitva See  Militll  XIII  B. 

CAKP  FOUOWESS. 

See  Aktici-eb  of  Was  LXIII  A  to  B. 

r.AWP  RETADTEHS. 

See  Articles  OF  Was  LXIII  A  to  E. 

CAITADA. 

Ahteoiuhng  to ..See  Dbsertiom  XX  A. 

ExtradUion from See  Extradition  I. 

OJirial  of,  can  rei-dve  retvard/or  apprchen-  See  Deshrtio.-j  V  B  14  c. 

tian  o/deterter. 
Shipment  of  troopi  throvgh Sec  Army  I  G  3b(2)(o)  [2]  [a];  [b]. 

(■"ONTHACTS  LX. 

CAKAL. 

Ap-propriatinn  for See  Appropriations  XXXVIII. 

Ruletfor  navigation See  Navhiablh  waters  VIII. 

CASCELLATIOir. 

Ofeantmet See  Contract  VII  J  1. 

CAPITAL  CRIXE. 

Charge  of,  under  59th  Article  of  War See  Articles  of  War  LIX  1 1. 

Inferior  ixnai See  Articles  OF  War  LXXXIII  B  1. 

Violation  of  parole See  War  I  C  11  b. 

CAPITAI  SENTEITCE. 


Bated  on  Koeral  offenses See  Abticles  of  War  XCVI  A;  B. 

Commutation  of. See  Articles  op  War  CXII  A  1  a  (1). 

In  lime  of  peace,  b}/  general  courl-rnaHiat. .  .See  Articles  of  War  XXI  E  1. 
Record  of. See  Dihcifline  XIII  M. 
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CASH. 

Aiguannty S«»  lioNTinfw  XI L. 

Sfin'Mffn  SanJc Bi-.' War  I  (.'««•< I)' 

CEMETERIES. 

Si-L-  FuBuc  paopBHTV  IV  to  V, 

FtndnfCi/. Si-o  ArmoruiAnnss  LVII. 

il^nttnanet  tif. 8rc  AtpRorituTtoNS  LXVII, 

CEBTIFICATE. 

Dt»tniftiim<ifproptrt)itoynx€iUtcmiagiiin.iiiii>  Fay  and  auowakcbb  II  A3a(1)  (d) 

Dudvtrm Bm  liMcnAuai  XllI  E  1  to  3:  XIV  A  to 

DO. 

DMuxryrtl  tol'UfT'i  ri^it  to See  UucRAROK  110  5. 

Bvidenlial  rnlM  tif. BmMiutia  XVI 11. 

IhaUk 8m  Tax  in  L. 

0/iii»ri<irff  not  rt^irtd at  muitrroat See  Voluntekk  Aniir  IV  BS. 

ntHriiARciK  XYI  A  1. 

Officer  nfuM*  to  tian 8m»  AHTiCLiiaor  War  XXI  (J  la. 

With  appUentian  for  pardon  ofdaert^ Sec  Dkhkhtioh  XV  EI. 

CEBTIFICATE  OF  DISABHITT. 

•  S.f  DiHiirAiifiK  V  A  t«  D;  XIIl  D  4  a. 

Aulhorily  ta  gtvt Si^  OiicTiAROft  XX  D  I;3. 

Effretvf.on  rttiremtntofenliUtdlkm St-c  (tKnuKiiENr  II  A  la. 

CEBTIFICATE  OF  HEBIT. 

See  I.xsionuoi'mriutIItoIII. 
Aivanhng  dxiring fravdultnl  rnli»tu\aU Siw  ENUwrMXsiT'  I  A  9  n, 

CERTIFIED  CHECK. 

SwtroN-ntJirraXXra. 
Acoampanj/irtg  hid. 8w  Contraitb  .XI  to XII. 

CESSION  OF  JURISDICTION. 

See  PUBLIO  FROI'KBTIf  V  E  U>  O. 
niKC-ii'LiNn  VIII  D4. 

t'OMKANpV  A  3  I, 

Oivr  nWTTatJDii See  I^auo  prupektv  III  A  I. 

Tax  III  A  toE. 

CHAILENGE  OF  MEMBER. 

F^hm  to  tztrfitu ..S«o  T>i8co>L[NB  XV  F  7. 

Jui^tsdmnilf Bw!  DHcrruMit  IV  N. 

Ucinhrr  of  ijtntinxt  fourf.m«Ttiid Boo  Aurin.KH  oi"  War  l.XXXVIII  AloD. 

IHwnpLisB  XllI  02;  2il 

UiUtiira  mm  minion Seo  \Va«  I  C  8  n  (3)  (</)|lJ. 

Oivrriilnl  im proprrlff Smi  DiHOtri.iNK  XIV  K  Ua  (18). 

Right  to SeeDienpLiMB  XV  U  10. 

CHALLENGE  TO  FIOHT. 

EXmuttUof. Skb  Authlkh  oi-  War  XXA'I  A. 

Ineiliitfto ScvAuTiuum  or  War  LXII  D. 
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CHAPIAIH. 

Porto  Jtiam  SegimaU Seo  Abmy  I  G  2b  (1)  (6). 

CHABACTEB. 

Oatrttr Seo  DiBCaAKOE  II  B2a. 

Enubtment  I  D  3  o  (13);  (14). 

Ditdutrge  by  purduue Seo  Dibcuahoe  VI  D  5. 

gndenceo/. See  Dibcipunb  X  A  2;  XI  A  11;  11  a. 

PraudaUrU  enli^ment See  ENLtB-rUENT  I  A  9  I. 

BeetdutmeJU See  Enubtment  I  D  3  to  II, 

Saimaivm  of  officer See  Office  IV  D  8. 

Sofcfer See  DisCHARoE  V  A  to  B;  XL  A  to  C  1. 

BHmmaiy  diachargt  ofoffireT Seo  Ofmcb  IV  E  2  b. 

YohinUtT,  how  deUrmined Seo  Volcntebr  Askv  IV  H  2, 

CHASQES. 

See  Discipline  II  to  III. 

Dupontwnof- See  Official  records  I  B  1. 

ImI  o/trt(neife> See  DisciPLDiB  X  A  4. 

Military See  Discipline  II  A  to  K;  IBS. 

Hililan/ eommiuion Seo  War  I  C  8  a  (3)  (d)  [11;  [5]. 

Serriceo/,  onacctaed See  Articles  OF  WahLXXI  A  to  D. 

Rtiirol  toldier See  Retibeheht  II  Q  3  a;  b. 

Retiiing  board  can  nol  try See  Retirekent  I  B  1  c  (3). 

CHECK. 

Forged  cS-rrf» See  Poruc  UONet  II  B  2. 

Lou  of. Bee  PnBLio  konet  II  B  3. 

"No  funds" See  Articles  of  War  LXI  B  10. 

PayabU  to  iihoni See  Public  money  III. 

Sending  through  the  mail Seo  Public  money  II  11  G. 

CHIEF  FOEESTEB. 

Can  not  iise  Army  lo  polire/oTeiit  reserren. .  .Hi'e  Arhy  TI  H. 

CHIEF  UUSICIAir. 
Staliaof. Si*  Ahuy  I  E  4, 

CHIEF  OF  BUEEAU. 

iJrpmllion  of. See  AnTifLEH  of  War  XCI  A  1. 

Httppoinlmfiit See  Rank  1  H  I  d  lo  e. 

CHIEF  OF  COAST  ABTIIIEEY. 

Nol  part  of  War  Depnrtinpiit See  Tivilian  bmployebb  VIII  A, 

SeeAuMY  I  G2b(l). 

CHIEF  OF  ENQIHEEBS. 

Authorily  to  grant  teavee See  Absence  I  B  I  c  (3). 

Cuttodinn  of  pulilif  huUdings Seo  Public  property  I  E. 

CHIEF  OF  OSDNAirCE. 

Aulharityof. See  Army  I  G  3  b  (4)  fa). 

Demaiuit  return  o/ arms  from  colUges See  Military  instkuction  II  B  2  e  (1). 
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CHIEF  OF  FHZLIPFIirE  COHSTABULAST. 

CitU  oAEce  teilh  viililan/  rant  attadud Sea  Cokkanp  I  C. 

BiifiMiltf  to eommanif.. .„,„„..„. Sc«Commam>  V  B  S. 

TeuiuTKUiEH  IV  B  2  ft. 

Akut  II  G  1  k;  2a(l}. 
Una  and  tight S«e  Pat  and  aluiwamlu  It  A  1  c  (4). 

CHIEF  OF  STAFF. 
0/ DepartmtKt SeeAiiiity  1  0  Sa(l)(a). 

CHILD, 

Atwilnai Si-e  Dihlipumk  X  B3. 

mnwAHAw. 

fW  OrnntM'n  aaitvANT  I, 
CHOSE  IH   ACTIOH. 

Bee  Pdbuc!  ntopuRrr  1  D. 
CHURCH. 
AOtiidantt Ron  Articlxm  or  War  I.It  A. 

OITIZEK. 

SOO  t'lVlLUK. 

Filipino  it  i\ol  citiwi  of  UniUd StaUl Boo  Dkbi-iition  XIV  B  1. 

Should  toaprmte  to  MXtpprrtt  violaut tVn  War  I   11  fi  a  (1). 

CITIZENSHIP. 

fUigihitUs/or  enlijitmrnt  it  not  a  riaht  o/...Hm  Ekuhtmkkt  I  1>  3  c  (fl). 

/fo* owuiW, See  AuKN  JI;  III;  VI  D4. 

Emu-tbknt  1  B  1  b  (2);  C  1  c  (1)  r. 

Horn  anpiirtd xn  AUaJta Soo  TERRtTo)tiK«  III  A. 

Pmthn,  righu  of,  Ttttortd  by See  Pardom  V. 

CIVIL  AUTHORITIES. 

I.  OIVU.  COUKTS. 

A.  WtiKH  fSovanNMRN'r  [H  A  Pahtt. 

I ,  Majr  order  witnwHe  at  public  ceet. 

B.  tluVRRXMRMT  MOT  A  pARTT. 

1 .  (>ffi<wni  or  emlialml  roea  may  be  allowed  to  attfoid  m  wItnMnes. 

2.  Lwilc  i»  uffiruT!  ()( flvil  court  lor  fcee. 

3.  U^nAral  priwinor  donrcd  an  wittinvi. 

a.  TraD^romid  iiii(l«r  guArd  to  tiUiUun  ncaxmt  court. 

n.  OOMPTROLLEU  OP  THE  TREASURY. 

A.  Vnw  Dou  NOT  Cokclude  thb  War  DBPARntiMT. 

I  A  1.  Whorc  tJie  Government  iu  a  party  to  a  c'nii  Action,'  it  is 
propor  for  nn  ofTircr  or  Riihller  to  bo  onlerocl  to  nppear  as  a  witness 

'  Civil  cnurt*  tako  jiidU-iul  aniire  nf  r^xncutivfl  ordpni  of  the  Pnyddent  of  the  United 
StatM,  rmervinj;  lands  within  lh«  jiirudiotiuii  (<ir  military  purpiMee.  (See  U.  S.  v. 
KBiictii  Ma^I)ukr•,  V.  S.  Dinlrfi-t  Court  fur  the  Territory  o(  EamU,  Oct.,  1911  term. 
aun,77Smd7X4.) 
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tt  public  cnet,  aa  th«  GoTemment  ii  a  partv  U>  tlie  nrtinn,  nn<]  enrli 
portv  must  pay  the  trftveling  exiMtiisPs  «t  its  wntiKWMss.'  C.  17S00, 
Nf^y  19,  1909. 

I  B  1.  On  applicHtirtn  mftdo  to  Imvp  ccrtiiin  oflirers  and  niiliiiirv 
rmployrics  ordered  tu  nppejir  «8  witn«Ksc8  l>ofore  il  rivil  court,  httil 
that  ft  militarv  order  cniud  net  pmpprlv  iwuft  for  tlint  piiqxmo,  but 
Unit  it  would  Se  ptuttor  fur  tlio  diviiml  «-itau<8  tu  bu  niluwod  to  attond 
the  court.*     C.  iSSii,  Apr.  /?,  I!X}9. 

I  B  2.  Npith^'r  iho  nppropmition  "for  t)i«  compoDMitioii  of  wit- 
aOBOto"  attending  militiiry  eourta,  nor  Uip  annnipnatiim  for  tho  run- 
tine<'nt  rxponsw  of  tho  Army,  is  ftpiilirnble  u>  tlip  payinont  of 
kUowiinccs,  iu<  witnesses  bcforo  HvU  eourts,  of  ofliecrs  or  soldictrs  ot 
Uic  Army  or  of  eivil  employees  of  tho  militarj'  (Vitnbli-Jimcnt.  Kor 
sueli  slluwnuiri'Tt  llu-y  mti^t  look  tu  the  iuws  uud  appropriations 
fixini;  and  autharizii^  tlie  payment  of  witness  fees  in  tucse  courtii.* 
P.  55.  471.  and  56.  97,  Od.,  ISi/g;  C.  SS3S,  Nov..  1898:  7S40,  Jan., 
igmJ;  tlSU.  Sept.  H,  1901:  I44I8,  Apr.  k,  190S;  16068,  Mar.  Si, 
1904:  nsm  A^.  19,  1905;  SS8S4  Apr.  IS,  1909. 

I  B  3  a.  The  evidence  of  a  eenoral  prisoner  conBned  al  Fort  Jnv, 
N.  Y.,  wiw  desire*)  in  the  triiil  of  11  enso  before  n  civil  court  in  tno 
State  of  MiiHBurbtiscLts.  Ileld  that  Upon  reciuost  bj-  the  pmpep 
court  Biirh  nri-wner  would  bo  transferred  under  guard  lo  Boston 
Uarbur  for  llie  ]}urpose  of  being  brought  brfori.'  the  court  as  a  witness. 
C.  19427.  Srt4.  23,  1907. 

n  A.  //</</  that  tho  views  of  the  ComptroUer  of  tlio  Treasurv  as 
tn  mutteni  of  Army  administration  are  not  conclusive  on  tho  War 
Di-piu-tineul  except  »o  far  us  they  are  applied  to  mutters  willuii  lus 
jun-sdiciion.  Thus,  on  a  question  of  nrgoiiixation  he  may  hold  one 
waj'  ftir  the  piirp(M«>  of  piiv  iind  the  Wiir  Department  may  hold  dif- 
JereatJy  for  other  purposes.'     C.  SIOG.  May  2,  lUUO. 

catiu*  azraiutxvx. 

^ftdtmion  <^  dttritr See  Dbsbhtiun  V  A  toO. 

Twmiaoii'^fnrTatvtmf  rfoiovt Boo  Wak  I  O  )i  n  (1)  (A), 

OniWrakiMrf  lurnrd  mvr  fi> 8oe  Army  11  K  1  etui. 

DMarjt  e/ loUitT  bf  t'niW^Mba  Com- Seo  bisciuaus  XVI  D  1. 
~ '"  'oiur. 

\  man  in  hand$  t^. See  A&srnck  II  It  1  a  ;  s  (t):  9  a. 

CouuAND  V  A  3  c. 

ExuimitKNT  1  II  2  b. 

Pat  and  alimwamcks  II  A  3  a  (2). 

ItffArmgtoaiJ. lion  Auvv  II  tu  III. 

tiktifqfiMtinf Rpo  DKiiRimi>!4  III  B. 

llleuinliit.iirfamatiiM^violatioi*<^. 8eeARMy  II  K  I  c. 

'  The  United  Stat«a  DIrtrlct  CV>un  fur  Di»tHcl  ur  Unvraii  huM  jtiriBdklkiBvt an  aitauK 
nmniUMl  ugwn  a  mSituv  morvntJoii  in  the  Tiiirritfiry  nt  Itavaii  (Id.). 

•S«iPm7&.  A,  B,  IftlOed. 

*  If,  b'iwe^-er,  it  in  abnrilulely  nixxMiiry  lo  [uriiinli  ih^in  tmospurtatluu  in  klnil  tii 
•dkUs  tbrat  M  tpfusax,  an  wituntm  (or  Ihn  (if>vi>riiiiiniit,  hofnm  n  irn  if  raurl  n/  thr 
Vttitei  Slate*,  ui  account  of  m<-)i  expenditure,  I'if.>olbeT  witb  Ibo  ev)ili<nn>  tbnc  \\\ey 
•w»  pro|i«rlv'  Kiibp(»nM!il  and  liitl  aitciid  ihu  I'nurt,  will  bo  lorwaidi-J  l'>  tbe  War 
UcpaiUiivnt  lor  ptWntiUion  lo  iho  Ddiiarlnirnt  <i(  Juntitv,  01Ii<>'n<  ptDviUitiL-  tiiii.-h 
IrawporUUioB  will  iiolUy  Ibe  court,  or  the  niur>^bul  thereof,  that  it  na«  (uriiiilipil  ti> 
nabb  Uw  whmwM  to  perform  the  mquiiili;  jimmeyn  In  obedivniw  to  the  utinimi^nM. 
A.  B^  7S,  «ditiM  el  isgb  (par.  V,.  ItllCled.). 

'FMug  ol  CompUuller  uu  <'l:ii[iis  iL^-jtiiiat  ibu  Unlled  Stales  is  not  coiu:luai\-e  on 
tewuto.    Sm  U.  8.  V.  GiUiDoni  (1S9  led.  Itep., 761). 
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Offender*  tunudovtr  to 8««CoKitANi>  V  AScO)- 

Aimy  I  A  0. 

Akticlm  op  War  LIX  A  U)  L  2. 

OMortinhandtiff. S««  Absencb  II  A  I. 

PriioiUT*  tfpi/or St-«t'c>iiMAsi>  V  AS 

Su&paiuiby S<ioAii»iTlG;3l>CJ)(<i)f31|i-l, 

Public  pRoi-aicnf  III  A  1;  V  F  1  b 
(3)  (M 
War ttatut  can  not  btUrminoUdbjfJftiiiim  8*0  War  1  Cl, 
ii/tivU  murc, 

CI7II  BANDS. 

Sco  Abmt  uamim. 
Man  ""plotf  Annif  miuiciant Sac  Auur  uanim  1  OS. 

ClVn.  CCHIETS. 

Appeal  tuit laifjt/rrtm girnent aiurt-mnrtial .Aru  IIinnrUNX  XV  I  1. 
VimmaatUng  gmfml  appoxnl*  in  timt  of  Soo  War  I  (.'  S  a  ('J)  (a). 

IMT. 

ConatrrenX  Juritdielion  t^. Ron  Artici.k  ui"  Wau  t.VlII  A;  ClI  C, 

0>n(Innnii(io'i  of  Sand 8ci<  Pvnuc  rnurKHTT  II  A  4  b. 

IHttAafftby i Sec  DutuARui:  VII  A:  B. 

Dvcliargeon  ocroimt  of  puniiktMfit  by Hnt  Pat  ani>  almiwanckh  III  i'  2  c  ' 

JuTudiovin  ovff  offirtr  or  mldirr Soo  AnncLsof  War  CII  A  to  I, 

JuritdiflionotrTTftirtJojfUrr Si-u  Kktiuuuent  I  (i  ^  J, 

Juradirlian  undir  military  gnirmnirnl . 8111  WaK  I  0  8  n  (3)  (fc)  in  (d). 

Pajf  not  ctirnfti  M'hUt  in  hand*  of. 800  1'ay  and  allovaxcis  I  C3. 

t'retidmt' I  action  in  d-oppingof/ktf.iade-  Sik  Uiuiicunox  XX  1>. 
atrl^  am  not  b<  mviaitd. 

Pnaonenafwar.lrtalof. Sw  War  IC  II  c  (2);  (3);  12a. 

Priioner lanifti ortr  to Sli-  Aiiur  I  A  6, 

RtairrttfumiA^ Uj Stni  Armv  I  Hac  (I). 

OrnciAi.  RRt'OKTw  I  A  2a. 
Hif/M  of  aeauei  to  ht  eot^rcmttd  witA  wit-  Sov  ABTtctB  <jv  Was  XCI  U. 

•KMU. 

Sotditra  tried  by Re«  Article  ot  War  XXI  E  1. 

Statt  rou/ti  our  not  enjoin  Vitiltd  Stala  Sev  Public  uottsr  11  C  8. 

mwU. 
Slot*  courtttim  not  enjoin  Ffdirti  I  agent.  ..,8<w  Contractm  l.VIIJ. 

Svipanaqf. fiov  Aruv  I  E  t>. 

TantoriatjimmHelion 81H1  DwciruMK  VIII  t>A. 

WanriatuteannritbtltrminattHbfidraniit.Sve  War  1(1. 

Wamnt'if. 800  C»miiia»i»  V  A3  I;  V  B2b:  VB2c. 

Witnentt  t/ffart 8tw  Civil  AUTHonrnsa  I  A;  I  A  1;I  B  1; 

I  1)3  a. 

CIVIL  DISORDEB. 

Sm  AuMr  II  toIII. 

CIVILIAN. 

AbuM  of  by  Army 80a  Artioi.x  or  War  I.IV  A  (oil  2. 

Abmtofbyviilitia Sm  Aiitici.b  oi- War  UV  I' 3;  l.IX  A  t« 

L2. 

Apptrintnient  la  militarji  offlre Sou  OmcK  III  A  Ic  loc. 

Ann/yl and  tquipptil,  but  notiolditn Rm)  Voi.trsTKCU  An«v  11  F  1  li  lot-. 

Arral  of  by  militai}! 800  Co»i«iand  V  A  3c;  V  A  3r{l);  V  A  3d 

(D- 

Arralofby  tnittote Soo  Claihh  XII  E. 

ArrMM^MTterba 800  Dsdbrtioh  III  F. 

CampfrMower Seo  Ahtu'lr  or  WarIJCIII  A  toE. 

Ctmrtoteainvtneeourt-marliat }!<>n  PiHriruNi:  XV  II  I. 

Cannoth^pcaptundjiTopirti/ Soo  War  J  C  i)c  Vi)  (ft), 

CharytemUiatedbg Soo  Duoitumb  II  B. 
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Comptng  tailor...,, See 

Cmtboit  iwftou Sm! 

M(«  offotiMt  ojlrrrt , 8(w 

Dittnhont^. Km 

Aditeent  cAitn^tt  ttstiu.. See 

Btrtntionfrvmratrvalion Sm> 


fuAnw  on  ttiilitary  rtMnation. 

hfmion  tmntpart 

hmmlao/SoUun'  Ifam*.,,., 


,, Sill? 

S(i(i 

, Sou 

Judfe  AAotale. • See 

AtrvdidMA  Qiwr 8m 

lUkBtM<ndaiutm Sm 

MtniKfer  loettHt  inlemalioitiil  botitAaji . .  .Sco 

JfiNlwy  inttnution  t^. Sen 

JW  mtrrtndmd  Miwbr  Fi{t^ninA  artitU  o/Soo 


Articlk  op  War  XXI  B  1. 
AiiMV  1  U  3  il  (4)  (c). 
Abmy  I  A2»(2). 
I>i«i'n'i.iNi!  TVB4ii. 

lisLlWrMllNT    I  A. 

Cdwuaxii  V  a  3  a;  3  1i, 
DuciPLiKE  XVII  A-Ii;<-1). 
Cmuuamu  V  A3I. 
COMMAM)  V'ltSb.       ' 

SOU'IERS'   UOUB   I  A. 

DnciruNK  111  ('2ti. 

DwctrusK  VItIG2»trtb;XIVE2. 

Ahmt  IGsaiD. 

AnMY  II  K  1  r<l». 

HitTTAity  iNirrtitin'ioN  11. 

ARTTCL.B  OP  War  LIX  U. 


MMtaammM 8i>»  An-nrtii  op  W*n  I.XIU'Sb. 

lumoitotfivm  newrmtVon* 8«o  Public  propbhtv  III  U  Ui  I. 

CoMiiAsu  V  A  3d  (2). 

Jbwrrf/arii/j/WfAfwnVni afinfrtrt Sno  r)t:NitR'nOM  V  A  toP  IB, 

AfMotbr* O'l  nti'iVDfy rHrrralWN S«(i  Pituuo  PROPKurr  IIBSik. 

I      SlAfirnii  lerwt bf 8m>  Dwi-Ii-Une  X   !■'  I;  2. 

■  nialofbv  military Soo  Artk'i.k  op  War  XI.  A. 

^K  DsHRRnoN  V  F  4  »i  ft;  IX  0. 

■  CIVILIAN  EHFLOYEES.' 
^    I.  LEA\TS, 

A.  Wiro  A>R  lijcrmBn  t«. 

1.  Expert  BicoimUnt.  Innpeclor  GonoTars  DepRrtmpnl Pof/tSM 

't.  Euipl<i}'L'C(i  o(  iiavj*  yunU,  t;uo  {iioturi<«,  Dttvul  Hiatliitis,  •raMiaJM, 
%matw»,  ordiuuiTO  and  pov-iii-r  drpniA,  Intt  iwl  vmployeM  of 
Ingpvotcn  of  ordnsace  on  duty  at  wurku  not  belonging  lo  th« 
Vnitnl  Btalni. 

It.  XA-rVBR  OP. 

1.  Thirl}'  <lB]r>'  annual  Intvi-  nnd  30  (luyii'  h1<'Ic  1navi>  muy  bi  gmated. 

3.  Morv  Ulan  a  toul  ui  ilO  days'  li-ave,  wilh  pay,  niny  not  be  granted 

ctcn  though  tbo  caiuK? ol ahwacn  b<'  sk-kunn I'agtlS7 

3.  Wlthiii  tlie  lUuil  of  00  dayf,  iMve  may  bo  iRantcd  bocauw  tbo  jitm- 
CDCc  ol  clerk  irouI<l  joupardlxo  health  ol  fellow  clerks. 

4.  In  can  of  abiwnoc  wilhout  Iravo  (urnoon'a  cortiTiaato  doo«  not 
operate  lo  roitorc  pay,  but  may  be  a  guide  to  tbo  Secretary  of 
War  in  actinx  on  thu  raue. 

C.  CBBTAtM  ItttUKOR  rK  ltE(]ARI>  TO. 

1.  TTm  SiKTPUry  of  War  may  nut  dl^toi1  a  clCT-k  of  ihe  War  DGparUncnt 
•R  tnilitary  instnicl^v  nC  a  nrhool  irithout  <|i?(liictiou  of  time  or  pay. 

3.  No  authority  (or  granting  ludefiiiite  loave  without  pay  to  clerk  tu 
cover  abmnce  a*  nflic«T  of  volunlwn Page  US 

3.  TliM  lott  by  employees  of  Ordnance  I>e|>artment  due  to  lay-oBs 
by  prnpw  autliority,  doea  nut  interrupt  contiauity  ol  MTrvii-o  for 
leave. 

J.  It  li  a  pro|KT  nxiionditurc  tot  Um  quarttrataatcr's  deportment  to 
nm  itf  funds  to  [iniciiro  the  aernom  of  t«ropot9rv  empltiyvni  to 
replace  the  omployees  at  targe  who  are  nbsent  on  Imvo  wilbout 


'  Pmpand  by  lieuU  Col.  John  BiJdIe  Porter,  judgo  lulvoc&to,  aMislanl  to  Jud^ 
Jtdrocaia  Getieni. 


224 


CIVIUAN   employees:  8YKOPSI8, 


I.  LBAVES-ContlDiMd. 
D.  llui.iiuyii, 

I.  I'fT  diein  pmpldj-eM  inny  enjoy  holidnys  iwtahlii<h«d  hyStatm,  but 

nil  nw-eivi-  [luy  !f  tlit-y  do, 
i.  Per  4iem  vmplnyi'oi'  mny  rpivivft  pay  for  tho  liaUdiijni  wtubluhed 
by  Ittw  itnlim  ^inpluymeut  ended  ibe  day  betoTO  or  bcian  the 
day  aiVat  niirh  hi>1iiluy. 

3.  Pay  allowed  per  diem  omploycee  (or  holidays  specified  tn  joint  rao- 
'  lution  of  1835,  ex<'npt  Jidy  A,  only  wkuo  bulidity  dom  uot  (all  on 

8iinday.    P»y  allawod  (or  Jnly  4  on  day  rclebralod  an  mch. 

4.  Per  diem  nmplvyeca  Huspcndeit  And  uut  ul  work  during  ])erfod  which 
includM  holiday  not  ontitlod  to  p*y  for  namo, 

fi.  Einployccttwlio  work  on  boUdayit  not  oniiUed  to  doubli^  pny. 

6.  Tho  o|icnktion  of  th<!  joint  rotolutiou  of  1S87  RiKntinff  )iuy  to  p<r 
diem  omploycce  i»  nut  rmtrit-led  to  city  o(  WafbinRtim  nor  to  per* 
inanent  per  diem  «mpluyocji. 

7.  Dftys  procbimod  by  PfMident  tor  moiimintc: 
».  ^n-rficmriBployematiinviial  notculllled  lopoy...  PagtttS 
b.  Employnm  omiilnyod  and  pnid  by  the  day  not  ontitlnd  to  pay, 

but«mpli>y«(«  h)T  d«>riiiit«  periods  longer  tlian  day  ur  indell- 
biln  pt,Ti(Kbi  ■.•nlitled  U>  pay,  although  thoir  L-ompcnnition 
be  ine<u)ur<>d  by  tho  day, 
n.  STOITAGli  nf  I'AY. 

A.  Pat  »f  Civh.  Ehi-uivkk  can  hot  bx  Stoppkd  to  Liquidatb  Pkivate 

iNbBaTKUNBBH. 

ft.  I'at  or  KurujvKC  may  na  SrorpiD  ny  Cohuakdino  OpncHn  or  Aksk- 
NAL  TO  Amodnt  Nbcbsbasv  to  Make  Good  Dajiaob  to  Govbknmbkt 
I'uoi'KUTV  ItUK  T»  Nbcilkit  <»■  Kui-LoritK. 

C.  IIo«piTAL  (.'haroks  Dvb  Unitkd  ^atks  ntoM  Civa.  Empmveba  hat 
iiii  CUU.BCTBII  raou  Sana  Found  Uub  Tukh  roK  BsRva-isaTO  I'KtTmu 
Statm. 

D.  Clsbx  DiscoARflBu  fnoM  Ukb  Office,  Rb[.>i«tatbj>  and  Aeaiovsn  to 
Anothxh  OrricR  mav  Uavx  Pay  SrorrED  to  Ubkt  t^xcKNti  or  Lbatb 
Under  Pibat  Appointmbkt. 

m.  JURY  DUTY. 

A.  ilrricEiu  or  tub  AKur  and  Ctvn.  EMPLorBiis  or  MiUTARy  EsTABLisa- 

31B.ST  SUUVLU  NUT  BB  CaLLSO  UPON  FOX  JDKT  DuTV.  KoAU  WoXX,  BTC. 

IV.  UUTY  AS  WITSKSS. 

A.    EsfPLOYBBS    COVBBED   BY    AcT  OF    1S9S   NOT    EnTTTLBD  TO    LXAVB    WITH 

Pat  While  Absbst  as  Wn-NsssBB  Except  Whbbe  Sdmmqneh  as 

WlTHSBA  FOR  UNITBI>  STATRa Pagt  tJO 

n.  EllPIOYKKS  NOT  COVKKKn  BT  ACT  OF  1898  EnTITLXO  TO  I.KAVX  WlTn 

Pay  Wnn.K  An«r,s-r  ah  WrrNBHXB, 
V.  nivPINlTIMNS, 

A.  L'bbw  or  TitAHHi-oitr  arb  I'ivuian  KtipuiyBBM. 

1).  IJin-BKINTKHtiKN-rH  OP   NATIONAL  <;KltETBHlES  ARB  OVU.  OmeBU  OP 

United  Statbh  and  not  Paht  of  Military  Estabubhhbnt. 

C.  Uabtbr  Mechanic  at  Arsbxal  dobs  not  Hold  Federal  OrrtCB,  sur 
_  Empi^tukkt  StBPiY, 

VI.  HOT.DINC.  OTHER  OKl'lCK, 

A.  Civil  Skkviuk  Clerk  May  not  Accktt  Appointment  ab  Vice  CoMairb 
or  FoREioN  Power.  Tiiovoh  no  Salakv  Attach. 

D.  Olixx  Uat  not  Ai^bpt  Ortrica  as  Au)kiihan  ou  as  City  ATTornKsr. 
C.  Qdaktbrmabtiib  EiirtorBXfl  not  rnoiiiRiTHD  nr  !mic  oh  Regvlaiintu 

FBOM  AocKPTiNa  Omox  A>  MuiPBB  or  UiTT  C9UNQII.....  Pagttit 


I 
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[iOTAHY  PUBLIU. 
A.  A  Clekk  Wro  i«  Auo  a  NoTAxr  Ponuo  not  Psxclvdkd  mou  Reosiv- 
iKo  Pees  AS  NoTAKy  IN  T8S  ExBcunoN  orCoMTRAOTa  WITH  Uovnu- 
»C«NT. 
►ETAILS. 
A.  ENutrtRD  Uan  May  not  iik  DieTAii.>n  roK  Clkmcal  Dutt  ix  Quahtck- 
KASm's    DETABniENT.    BITT    MaT  BX    §0    DSTAtLKD  iM   Otfics  or 
CmKt  or  Ahtiu.est. 
B.  iXnts  KiTT  EuoinLB  ros  ArroiNntKNT  as  Post  N'oNOOKHisstONSD 
STArr  OFricsm. 
0.  Clkhkb  rKOTipiiD  roR  nKAngiTAitTKiiA  or  Onneioxs,  DsrARTurxTS, 
AND  TWK  Caiity  or  Staw"  Mat  Bit  A<«!iionbi>  to  Duty  wrra  Abtiu.bbt 
Bdaiw,  Four  Mokho*.     Rkiithictio!!  n  to  Dbtaxu  to  Dirry  ix 
tlDBKACS  or  U'aR  DBrAHTHSKT. 

BL  TRAVKL, 

A.  No  l'i<ecEi>BMT  roB  Allowiko  Travelino  and  Other  Expknsks  of 
rKiisONAi.  1'i.SRX  or  OmCKH  Ohdxreo  BKro»e  Couut  or  Ivqi.iiit, 

B.  Tbaxopoiitation  to  Fits  Powtal  Clsiex«,  wrm  Slbepino-Car  Acvom- 
xoDAtioK,  ItECiL'EHTitD  uy  QcAHrenuAin-eR'H  bEi-AUTKENT.  kn  Route 
"  roB  Dktt  wrnt  Tnoorn  ix  -mic  Kibld,"  Pavadle  from  ArutTkans- 

rORTATION. 

ADPITIONAI,  COMPENSATION. 

A.  Diaci'SHios.  CuiBK  in  War  Dbpartmekt  mat  Rbceivb  AoDtnaNAL 
CoMrKyBArtoK  rnit  Wore  Undkr  AiTRormATioK  rtiu  Oktttiiruro 
National  Parr. 

B.  Under  A rr nor ri a tiom  Act  or  1894  Clkhkr  anu  Measenukhm  "Cn- 

PLOTSD  AVD  AfTORTIOVED  TTI  THH  SsTRRAt.  IfRAnQUAItTCRS  AND  STA- 
TION* iiv  THE  Secketaut  or  W'au"  kat  mot  se  DiHCUARueD  uit 
Tans  Salakim  Incrbasid  or  Rrouoir  dt  a  DRrARTURNT  Coh- 

lUNDER  PayttSt 

0.  Clkrk  or  DcnKAC  or  War  Dnpahtmekt  may  not  Have  ApomoNAi, 
CoupK-VHATioN  ros  SRRTiosa  Rkxdsbrd  as  Aotuo  Caxzf  Clbrk. 
VACATION  OF"  POSITIONS. 

A.   RUIOXATWN. 

t.  Rvdstuaion  oj  an  cinplo>-e«  niay  be  accepted  to  take  oRect  upon 
Um  IslM  day  bv  n-orkod,  Rlthmigh  arcoptun<«  bo  nil>ae<iueDt  to 
Uut<Ut«. 

2.  \V'h4iro  civilian  Acrcpw  cmployiiiiml  lu  clurk,  vilh  no  un(l«ra1&ii(UiiK 
M  bi  lenure  ol  olfiLf,  be  may  reugn  wbm  bo  *ecii  (it. 

3.  Bale  m  t»  ncMpUncc  ol  rciieatttlon  of  clerk  mme  as  ibnt  ol  offlrmi, 
where  noikc  ot  acrvpuuicv  has  boon  communicRted  . .  Pagt  tU 

i.  R«ai;nu>tloii   ot  clvU^service   employw   undsr  iavottiicktion   for 
poU(kttl  tunivity  diould  not  b«  accepted  but  tbe  employee 
dlaraiflMd. 
DuK'nARMU. 

1.  Ttumltitnatodischaniioof  <imployooaso(tliedBi«ol  hia niapenaion 
lalsvful. 

2.  Clork  duchais^d  for  caum  may  not  be  allowed  to  isiigB. 

3.  A  clerk  tuviug  b«en  diarha^ied,  t)i9  dinrbarn*  is  beyond  recall, 
even  whm  there  vm  midtake  on  part  of  officer  rocommonding 
or  ianini;  disclurge. 

^—12 15 


B. 


HT. 


XT. 


INJURIES. 

A.  Diac-i-HHioN. 

B.  COJHTSMVTIOM. 

1.  Und^T  act  of  M*y  30,  UOS.  conpMUittioa  nay  im^liidr  cm 
lion  of  niUcms.  if  subriatoiGe  ma  (unUiecl  Lh«  «miil'>yM 
lime  (i(  accid<inl. 

2.  tteliuf  could  nut  be  graut«d  und«r  act  ot  Uay  30.  I90B,  to  carponter 
injllI«^d  wbilo  working  on  bridj^  in  connection  witli  Trulvr  aupply 
at  WesI  Pcint PagttSi 

Xm.  MaiTARY  SKHVICE. 

A.  CLeiiKM  IS  Quabterhabteii'b  DsPAimtEMT  wno.  in  1S03.  wbsb  Em- 
pt.DTRD  xn  AS  Akmsd  Foucx  wkiir  not  IK  T)iB  MiUTAuy  Sicnvici, 
OVT  Keuainei)  Citii.iaks. 

B.  Tub  Tmiu  "SnnvK^i:  ix  Wak"  in  UxiroaM  Eteot-LAnoMs  liuuTKs  to 
Seuvicb  AH  Ophceu  ub  t^NLiarsD  Uax  Axd  dobs  xot  Attach  to 
Statub  ov  Civil  Ehi-uitxk. 

DESERTION, 

A.  A  Civil  Eupioybb  dou  not  mcoux  Liablx  as  a  Deirttr  Br  Abak> 
noxiNci  HIM  Ehpmitubnt.  ^ 

SEAMAN. 

A.  Ir  A  8ii*i(.tM  IH  Di'<'nARiit:i>  nv  Vouvntary  roNnKKT  ix  a  Foubiom 
I'uHT  iir.  bi  Entiti.ei)  to  Waorb  irp  to  Tims  or  Duchabob,  but 
Umkm  iiihTivi:  has  ICxriiiRi>  U6  Should  not  uic  DiKLitARnBo  in 
FoBsios'  PoHr  TO  Bbcomb  a  Pubuc  Ciiakor. 

XVI.  mis<;ei.i.axiv()iis. 

A.  CutUK  or  Waii  Depahtmest  who  was  Tbbabubh  or  A  Socibtt  hav. 
ixa  roR  m  Oiukit  tiir  Makiko  or  PxRnoyAi.  Loamh  to  Evtuiykkb 

AT  2  rSK  CBNT  PBK  Mo.VTH  VlOLATBD  THB  EXBCtmVK  OrhBR  OP  ApRa 

13,  Ifill. 

B.  Cmi>  Sbbvicb  Rulkh  as  ttikt  Staxp  Pekhit  tiib  Appointmevt  <nTm- 
orr  ExAutNATtox  op  a  Seoo.mi  Daivun  run  thi:  SzcuKTAur  or 
Wab. 

C.  WbsBB  -mB   CoHMUBIONBK   FOB   MaRKMU   OBAVES  OP  CoKPBDBBATB 

Dkad  mku  witu-e  ik  Omce  tiik  CuikpClkiik  op  tiix  Wax  Dbpabt- 

UBNT   StlOt'Ll)  TkbTIPY    BtlCH  VoUcnERB    AB    ItKUAIK  TO   BB   AcrOX- 

PLiaUBU Pagtrss 

I A  1 .  .\lthoiig)i  the  expert  accountant  is  not  a  part  of  the  rierical 
force  of  iho  War  Department,  ho  is  n  civil  officer  of  Uip  dopnrlmont 
who,  from  the  nature  of  liis  quuljrimtioiut,  is  employed  in  the  office 
of  the  itis|>wlor  general  or  in  llio  inilitaiT  ftsUMwhmcnl  at  lai^©  nt 
the  diijcrotioii  of  the  proper  mililiiiT  t'upvrior.  To  such  u  fiiso  tho 
tcrma  of  the  departmental  ivgulation  <if  August  S,  1899  (having 
relation  1«  leavow),  swm  li>  have  full  iipplicnliun.  C.  28S98,  Mar.  3, 
1910;  14S9(>.  Ati'i.  $3,  1811. 

I  A  2.  HM  ll'mt  in  the  act  of  Fehnian,-  1,  1901  Wl  Slat.  T-tS), 
which  ^rftiit*  15  days'  leave  in  each  yciir  to  omployocn  of  the  nuvy 
yards,  gun  factories,  naval  stations,  and  arsenals,  the  word  "arsij- 
nals"  is  broad  enough  to  include  ai-morie»  and  ordnance  and  powder 
depots,  but  docs  not  ombiacv  omplovees  of  inspectors  of  ordnance  on 
duty  at  works  not  belonging  to  the  I'nited  States.  C.  tO0S9,  Mar.  £0, 
IBOt;  lSU0.0ct.29,  1902. 

IBI.  Section  7  of  the  act  of  March  15, 1898  <.10Stat..  316),  provides 
that  the  h^^nd  of  any  dopartnient  may  grant  30  ilwjya'  leave  with  pay 
in  uiy  uno  your  to  each  ck'rk  or  employee,  and  also  that,  lu  oxcep- 


I 

I 

I 
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tionaJ  and  nKiritoriowi  rascn,  whcrnn  rjprk  or  (^mploircc  is  pcreonnlly 
ili,  mid  whrro  to  limit  tlicinniial  Icnvo  to  30  (inyswould  woni  poculiar 
hard.ship,  the  leavo  may  be  extended  with  pay  hot  pxcpedins  30  days. 
In  A  tutvr  act  (July  7,  1898,  30  Stat.,  653)  it  wn:*  provided  lliut  noth- 
ing contained  in  tlii!  aaid  sei-tion  of  the  act  of  March  lH  shall  be  coih 
itruoil  to*pri'V(<ni  the  hf  ad  of  thp  dopartinent  from  granting  30  dajV 
annual  leave  with  pay  to  a  clerk  or  employee,  □otwitlistunding  the 
rli'rk  or  omployee  may  hftvt>  had  not  excee(Ung  30  days'  loavn  with 
pay  on  account  of  8irkni>s».  Hitd,  that  vonstruttig  theito  two  acts  to- 
grthpr,  they  nipstablish  the  old  and  simple  law  and  custom  of  the 
dcpartmcat  to  tlio  fffoct  that  the  Sw-rolary  of  War  may  (through  the 
heads  of  bureaus  or  personally)  erant  to  each  clerk  and  employee  dui^ 
JDg  Mcb  yoar  30  da;^'^'  k'avo  with  pay  (called  in  the  statutes ''annual 
leave"),  and  in  addition  thon-to,  dunng  the  same  period,  a  leave  with 
p«y  not  to  exceed  30  diivs,  if  during  such  time  the  clerk  or  employee 
19  compelled  by  poreonaf  illnes*  to  be  absent.*  Swtv  days'  leave  «nth 
pay  is  all  that  may  be  granted  in  anv  one  year,  'flins  "where  a  clerk 
naa  boenntMcntAick  39ditv»and  hiid^druuii  pay  thcrelVir,  htld  that  he 
could  be  allowed  21  days'  leave  with  pay  during  the  remainder  of  the 
year,  but  no  more.     C.  ^f.'t.  July  29,  mS;  WStji),  May  ?,  t90J^. 

I  B  2.  litU,  that  the  head  of  an  executive  department  can  not 
legally  grant  more  than  60  days'  leave  of  absence  with  jmy  to  any 
employc«  in  any  one  calendar  year,  and  this  regardless  of  whether  the 
employee  has  been  absent  beyond  the  legal  allowance  of  leave  liecauae 
of  sicknftis.  C.  1342$,  Oct.  10,  1002. 
I  B  3.  Held,  that  under  section  7  of  the  act  of  March  15.  1S98  (30 
at..  316),  which  amend.'*  tn'ction  5  of  the  act  of  Marcn  3,  1S03 
(27  Stni.,  715),  a  clerk  wlw  was  absent  because  his  presence  "would 
jiiipardize  the  health  of  his  fellow  c!erk.s"  mj^ht  receive  pay  during 
sucb  abs*'nce,  provided  that  his  cnt  ire  absence  during  the  year  should 
not  exceed  the  period  of  60  days. 
I  B  -t.  Lender  the  pn>vi.-<ioi)  of  section  4  of  the  net  of  March  3, 
883  (22  Slai.,  56.3),  relating  to  absences  of  clerks  of  the  departments, 
ich  a  clerk,  when  absent  without  leave,  whether  aick  or  well,  for- 
ited  his  pay  for  the  period  of  absence,  Wliere  a  clerk  of  tlio  War 
epartment,  who  had  been  sbitent  without  leave,  produced,  to 
count  for  his  aljscwe,  ii  surgeon's  certificate.  liM  that  such  eertifi- 
rate  did  not  ptr  sr.  operate  to  restore  jiay,  but  that  it  was  in  the  dis- 
cretion of  the  SecretJiry  of  War  to  accopi  or  not  r*uch  certificate  and 
ralih'  the  absence  as  authorized;  that  unle-ss  he  should  do  so  the  pay 
would  remain  forfeited.  P.  57,  SSI,  Jan.,  t89S.* 
I  I  C  1.  Where  an  application  was  made  for  the  detail  of  a  clerk  on 
Huly  in  the  War  I>eparlmcnt  to  instruct  iJie  battalion  of  cadets  of 
tile  Wusliinglon  Higli  School  aix  hours  each  week,  without  deduction 
fif  limo  or  pay  being  made  against  him,  hUl  that  (he  Secretary  of 
fVr'ar,  in  the  absence  of  a  statute  authorising  ^uch  a  detail,  wu.s  without 
bMW  to  make  it.    P.  4a,  ^,  Mar..  1S91.'> 

r  "a«»circiilaM.WftrD<tpart(iM>»it,  iJuircJ  Drc.2wi4  3.  ISflS.  220p.  Aitj-.Oea.ZM. 
,  '  LnvM  to  citfka  in  tlw  cxocouvu  iJei>aninenU  aro  Eovtrnod  by  unc.  7,  net «(  Mar. 
!1S.  IfttW  (30  Slat.  31I>1.  uiir)  M.-1'.  A.  ncl  ut  I'vb.  34.  Ili99  (3I>  SuU  B90>,  8c<.<  ii1k>  Wot 
IM».  eireuUn  of  Aii^.  5,  wn,  xnA  May  25.  1000. 

'^  ■  While  tba  tnrapMDK  <lecMkiu  uL>MsdoaNc.4ot  ibanct  of  Mot.  3.  1S83  (22  Slat. 
iBI.  hiaoquaUyappoaltetoUiekwailtBtaadaiOHJay.  (Sec.  7,  act  of  Mat.  15, 18D8. 
iHBdaft.  316.) 
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I  C  3.  Field  thul  tliori'  was  no  AutJiorit}|  of  law  for  ^Hilling  tn  a 
clerk  in  tho  Rerord  and  Pension  Office  an  indcfijuto  leave  of  nbsonce 
without  jmy,  to  covor  bis  uIim'Iico  as  nn  ofiiter  of  I'nitod  StuU-!*  Vol- 
unl«era.     V.  41S9,  May  16,  18S8. 

I  C  3.  //rid  thnl  lime  lost  by  i»inployfl«s  of  nrspnals,  gun  faotorios, 
etc.,  of  the  Ordiianoe  Department  duo  (o  lay-offs  by  the  prop<.'r  officer 
of  the  Dcnnrtment,  (iocs  not  intcmijU  the  rontiniiitv  of  sprvice  for 
leave  of  abscnre  witliiii  the  operation  of  th«  act  of  P'obruaiT  I,  1901 
(31  Stat.,  716).     C.  IIGOS,  July  t.  ISOS,  Sov.  18,  I.OIO.       ' 

I  C  4.  WliPHs  employees  of  iho  Quart  orin(u*Icr'«  Department  at 
large  are  ahiient  on  annual  loare  with  pay,  JitUi,  that  it  in  a  proper 
oxpoiiditure  of  funds  uf  thai  departnicnt'lo  proourw  llii»  services  of 
lemporar\'  enmloypes  to  renlai'c  them.     C.  W069,  July  17,  1900. 

II)  1.  iiy  tfie  joiiit  rosolutjon  of  Congress  of  Janiian-  fi,  18S5,  it 


may  be  designated  by  tlic  Protidont  as  aays  for  national  thanksmv- 
ing,"  and  sliould  receive  tlie  same  i)»y  for  those  i\nys  an  for  otlior 
days.  Iltld,  that  while  .such  emploj-ees  might  he  allowed  by  the 
the  Secretary  of  War  to  enjoy  the  Stttuiday  naif  huHduy  estrdJusliod 
at  New  Orleans  hv  a  statute  nf  I.^mlsiana,  they  could  not,  if  takuij; 
the  hulidav.  legally  bo  paid  fur  such  time.     P.  G2,  SI,  Oct  IS,  IS9S. 

I  D  2.  liVliere  ner  diem  employees  have  bwn  pres(>nt  for  duty 
either  before  or  ait*r  a  holiday,  but  not  present  both  before  and  after, 
being  ithNent  a  day  or  more  either  prior  orsubsi'c^tiont  thereto*,  they 
aro  entitled  to  be  paid  for  sucli  holiday,  tm]e».i  their  employment  was 
terminated  tlie  day  before  or  began  iho  day  following  it;  in  which 
cases  thev  would  not  be  employees  of  the  I'nited  Stal^ea  at  the  timo 
of  the  holiday.  C.  6879,  Ffb.  'l7,  1899;  1U58,  Jahj  8,  1904;  SliSSS, 
Sept.  IS,  1908;  S3607,  July  IS,  I9i>S;  l^SiM),  Aug.  US,  1911. 

I  D  3.  Pay  shall  be  nlhiwed  per  diem  employees  for  the  datea 
specified  in  the  joint  resolution  of  Junuarv  6,  1886  (23  Stat.,  5lC), 
viz,  Januaiy  I.  I'ebniary  22,  Jidy  4,  and  December  2.5,  other  than 
July  4,  only  wlien  those  datos  do  not  fall  on  Sunday.  Pay  shall  bo 
allowed  l«  iier  dlom  cmployeeR  un<ler  tho  joint  resolution  of  February 
23,  I8.S7  (24  Stat.,  044),  lor  the  dav  celebrated  an  "Memorial"  or 
"Decoration"  Day  and  also  for  the  <lav  eelrbTuled  as  Uic  "Fourth  of 
July."     C.  17G4S,  Mar.  10,  1905. 

ID  4.  Pfr  diem  employeeji  suspended  and  not  at  work  during  a 
poriod  which  includeii  a  holiday  are  nut  entitled  to  pay  for  the  holi- 
day.    C.  16(18.  Aufi.  21,1895.' 

IDs.  Employees  who  work  on  a  holiday  can  not  be  given  double 
pay  for  such  service  in  tho  absence  of  a  statute  exprra^lv  autlioriziug 
the  same.     0.  43S5,  June  J6,  1898;  15979,  Fib.  25,  190%. 

I  D  6.  A  joint  resolution  of  Congress  approved  Fehruarj-  23,  1887 
(24  Stat.  644),  provider  "that  all  pcrdieui  emplovees  of  tneOovem- 
raent  on  duty  at  Washington  or  elsewhere  shall  Ijo  allowed  the  day 
of  each  year  which  is  celebrateil  as  'memorial"  or  'Decoration  Day," 
and  the  Fourth  of  July  of  each  year,  us  holiday  and  shall  receive  tlie 
samopayaaonotherdaya."  .\  penliem  emjdoyoeof  theOovenimeiit 
at  West  Point,  N.  Y.,"  having  been  refused  pay  for  the  Fourth  of 
July,  submitted  a  claim  therefor.  UtUi,  that  under  the  joint  r<«M)lu- 
tion  quoted,  tho  claim  wua  a  valid  one,  thul  tho  tttsolution  was  not 
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limit^i)  as  l.o  place  to  Ihe  city  of  WnshiiiKton  nor  as  to  per  ilipni 
rtDployf^s  or  to  poniiniii'tit  oiic«.     P.  81,  1x5,  Au{i.  IS,  ISOf. 

ID"7a.  On  January  19,  I-S9?,  tho  Prwiilent  prooluiuit'il  lliat  on 
tho  day  (January  20)  of  tli*  funvriil  of  px-Presi<lont  Iluves,  nil  piililic 
busiuces  in  tlio  (U-partmrnts  flht>ijld  bo  ^nspeiiiieil.  Tliw  not  being 
one  of  the  tlav:*  ini'Utii>'<i  &»  publio  lioliilnys  by  the  joint  rrtvolntioii 
■>r  January-  6, 1885,  keld  that  Uiejierdinti  employees  at  tlio  WaliyrvJiot 
Arsenal  wero  not  entitled  to  be  paid  for  that  day.  P.  57,  ASi, 
Fth..  S89S.  .  J  ^^, 

I  D  7  b.  Wliere  the  qumtion  was  rabcd  as  to  wliothcr  certain 
ciuployc*"*  paid  by  tli«  day,  could  be  paid  for  two  days  on  whicli 
pMliUc  work  was  suspended,  by  a  War  Doparlmont  or^Icr,  in  con- 
Miiucnco  of  the  doiitti  id  n  Pri.'sident  of  the  Unitvd  Stnt«s,  lithl,  that 
employees  who  wero  employed  ami  paid  by  tlip  day,  althnu^li  they 
may  have  bei'^n  thus  <'mpli)yfd  fur  some  time,  would  not  be  entitled 
to  poy  for  the  days  in  (jucstion  on  whirli  thev  did  no  work;  but  that 
alltheemployeea  who  were  employed  fordt-fimto  perimls  lonj;cr  tJmn  a 
ilay,  «r  for  mdefinilo  periods,  alihoueh  their  compensation  be  niea*- 
um)  bv  the  dav,  are  entitlcHl  to  pay  fur  thevw  days,  if  they  bap|K-nc(t 
durinc' Bitch  cinplovment.'  C.  IlSOl,  OH.  Sli  IfKit.  See  abo  P, 
67.  4£4,  Feb.,  189S: 

II  A.  It  ia  wpU  cst4ibli«hed  that  the  pay  of  a  civilian  employee 
Ran  not  be  stopped  to  Ufpiidate  a  pri%'at«  indebtednetis  to  an  enlisted 
man.     C.  teSSS,  July  SI,  WW. 

U  B.     i/eW,  that  the  commandinj;  olfiper  of  nn  nmennl,  a-j  n'prtv 

M-nliiig  llio  United  Stak-is,  bus  llie  power  to  withhold  from  the  pay 

of  an  employee  of  tlie  arsenal,  the  amount  neneasary  to  midfo  good 

damaeo  to  <iovemm<-nt  property  due  to  the  uegluut  of  tho  employee. 

-r.  ISmJi.  May  S4,  1905. 

n  ('.  Ueld,  that  when  hospitAl  chai^-B  due  to  the  United  States 
frr>m  cirilian  emjiloyeea  have  not  been  voluntarily  paid,  they  may 
br  i-ol!eclml  from  any  hutoh  aubserpimtly  found  to  bo  duetOHucu 
eniphivww  on  iirrounl  of  services  rendered  to  the  United  States. 
C.  g'KllS,  Mar.  5,  liUO. 

n  I).  Held,  that  a  ciril'^en.-ice  clerk  who  was  diiichurgcd  from 
one  office  and  later  reinstateil  and  assigned  to  another  olliro  might 
afler  »uch  reH>«ygmncut  have  Itis  pay  stopped  to  nmko  good  uertain 
days  of  absence  m  exc&is  of  :tu  discovered  to  have  been  taken  whUo 
Acrrine  under  the  first  appointment.     O.  831,  Jan.  3,  1895. 

m  A.  On  the  question  as  to  whether  omcera  of  the  Army  and 
civil  employees  of  tiie  military  e^^itablishment  should  be  called  upon 
for  jury  dtitv,  to  work  upon  the  roads  of  tho  State,  Territor>',  or 
disirict  in  which  tliey  mav  be  statiomni,  etc.  SvmbU  to  Uils  dllice. 
in  view  of  their  re(|uired  Juty  to  the  United  States,  that  they  shuuld 
not,  but  htld  liiat  tlie  quotion  was  one  for  tlie  courts  to  determine 
in  each  case.'     C.  SSi9,  Sept.  S,  IHUS;  1361S,  Oct.  £S,  mii,  Juhj  2^, 

•  VIII  CoBip.  Dm-..  219.  Id.,  236. 

•  Id  Pntidt  ».  Pfnclletoii,  IB"  Fei).  Rep  1003,  a  c».*e  iiivdlving  haheat  corpus  pro- 
flndingi  ia  rablinn  to  »  totmster  in  militaTy  i>inplo)-mi'nt  at  l-'nrt  ()Rl<:lhor]>i.-,  who 
had  bven  faaprimoed  bv  a  Slabi  court  (ur  failure  lu  comply  frith  Uie  Sutc  lav  re(|uU- 
iiV  wurk  upon  tbo  rem,  the  court  nitl:  "  I  l>iilk-.-<-  Puodt  w  «spnipt  Imm  tkb  rootl 
duty  •  '  •  bacauM  cf  tlifl  tMrt  that  h«  M  a  nccvnuy  imlniiDMilalily  in  thut 
poriJoD  ol  Uie  United  Statn  Army  •latiuned  at  Fort  (Metnorpe,  aiid  that  1m  m  micli 
ta  importuil  and  nceoMiy  P*"'''  "^  ^^  military  oatabluhmenl  an  thut  Ihe  Slate  ami 
lb»  Omuiir  ofOBtoan  bw  ao  right  to  call  on  htm  to  be  ab»aat  (rom  tho  fort  when  «uch 
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iSOS;  S'X$90.  SfpL  17.  lOOS,  Am.  SS,  1808,  Dee.  6.  {908.  and  AfTr.  19, 
1910;  S0327,  Mar.  li.  WW,  Sept.  U,  1910,  artd  Oct.  I,  1910. 

IV  A.  Wlioro  «  clprk  in  tho  olRcc  oi  tho  Socretur>'  of  War  wns  sum- 
moned as  a  wiliii?ss  to  jUoxaiidria,  Va.,  nec«6aitatiii<;  iua  abavnco  (rom 
duty  for  ono  dny.  /mW  thut  hi*  r^qiiflst  that  ho  lio  given  leave  with 

|)ay  for  tliis  lluio  without  haviii;|  tlit>  saiQv  clinr^^'d  aj^aiiisl  lii^  amiual 
o«ve  mtiat  bo  doni.vl.  Tho  act  of  Marrh  I'.,  ISflS  (;!0  Stat.,  310), 
jiroviJw  for  30  dii\*H'  l*tavo  otily  in  ono  yciir  for  cli-rks  mid  cmployftos 
of  the  executive  denartment-i  and  for  an  PstPnsion  of  thiii  leave  to  GO 
days  in  tlio  ciiso  of  sickne-ss  and  certain  other  oi>i»fin^('ni^ic!».  Had 
the  clerk  heen  reqiiirerl  as  a  witiioaa  for  the  United  Statea  ho  would  bo 
cnnsidci-ed  l«  h»ivo  hwn  on  duly  and  untler  pav,  but  this  can  not  be 
lield  where  ho  was  al>seiit  in  a  proccoding  iu  whieli  tho  Unitttd  Stat«8 
was  not  a  party.     0.  30S9O,  Mh.  20,  1909. 

IV  B.  A  eivil  omplovoo  not  coming  within  tho  purview  of  the 
act  of  Marrh  ir>.  lS9s'(.tn  Stat.,  31fi).  fa  entitled  to  hia  pay  while 
n)i«etit  in  attendancv  as  a  witiio^  Hi>on  a  Stato  court.'  C.  17968, 
May  10.  t'JOo. 

V  A.  Members  of  the  crow  of  a  troni^port  are  civilian  emplovcra  and 
aro  amonablo  lo  the  same  laws  aa  lu-e  merchant  scajnen.  C.  li848S, 
Sr^  IS,  1911. 

V  B.  Superintendents  of  nutionaJ  cemeteri<»  aro  dvil  offieera  of 
the  United  Sint<^  in  the  ftonw  that  the  several  incidents  of  tho  ofGce 
of  superintendent  arc  es;tahIi3hod  by  law.  They  form  no  part  of  the 
militiirj'  establishment,  however,  and  for  that  reason  ttro  not  entitled 
to  any  of  tho  allowiinees  which  aro  furnished  to  officers  and  enlisted 
men  in  cmifornuty  to  liiw  and  re;;uhilioiis,     C.  9393,  thr..  S.  1900, 

VC.  Ilihl  that  the  position  of  master  machinist  at  the  Springfield 
Arsenal,  conferred  Uy  the  appoint mi-nt  of  tin-  riimmnndingolTicer,  was 
not  properly  a  Federal  oHiee,  hut  an  eraplovniont  simply,  so  that,  upon 
the  appointee  being  eleeled  n  mi'mi>er  of  t1ie  school  committee  and  of 
the  Board  of  Water  Commissioners  of  Sprindiicld,  ho  could  not  l>e  said 
to  come  within  the  application  of  the  Kxe4^utive  order  of  January  28, 
1S73.  dcduring  that  persons  holding  Federal  olTico  should,  if  accept- 
ing State,  Territorial,  or  mnnit^ipal  office,  be  deeme<)  to  vacat^>  and 
rcfflgii  the  FedcTttI  olHce.     R.  S3,  SS3,  Fth.,  1876;  C.  14795,  Dee.  16, 

tm. 

VI  A.  On  the  question  of  whether  a  draftsman  in  the  classifiod 
civil  !*o^^■ico  muld  accept  from  a  foreign  (Jovernment  an  appointment 
as  vice  consul,  there  heint;  no  salaiT  attiiclied  to  the  office,  heM  that 
he  eouhl  not  do  so.     C.  t\79n,  Ma]/  8.  1907. 

VI  B.  Where  a  dork  in  the  Quartermaster's  Department  at  Large 
accepted  tJieofficeof  alderman,  Ai^Uthathisdoing  so  was  a  \'iolatiaaof 

abw&ce  would  iaiiTfera  n-itli  (he  proper  tliiidiAi^  of  hia  dutiw  n»  a  nttxaMty  nail 
itnpcirtnnt.  fivitn  if  itn  liunilili",  part  oi  tii«  Army  of  tta«  Uaitad  SUUie." 

In  U.  S.  V.  Naylon,  aa  uuivported  com  <l«Urnilii«d  In  Ibo  district  court  of  AIhIia 
(Div.  No.  1),  la  Jutjr,  1900,  in  trhic-h  Um  dcfendaot  d«inun«<l  to  an  indictownt  for 
uilura  (o  rendor  vervica  uodor  th«  mod  Liw  of  Alanka,  tho  court  mid  in  nutaining 
tlM  d«ii)iUTer:  "Tli«r«  can  be  no  doubt  that  a  cMIiaa  employee  of  the  Amy  who 
raldcB  withia  the  beuodii  of  and  upon  a  militiuy  naervalitiu,  blla  witliin  the  aixth 
pxoinption  u  Mit  forth  abni-o  (thoM  who  do  not  rwide  within  the  precinct),  and  hrnre 
i»  nnteubject  to  the  road  (ax.  It  b,  I  think,  equally  l>eyond  qiK-etina  ih.tl.  owiaj; 
lo  hit!  pw-'ultor  Klntus,  a  civilian  emplogreo  of  the  Army  in  not  within  the  proviaiona 
tif  lh»«taliil(v" 

■  XIII  Comp.  Dec.,  21L 
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iheExenitjveord«raofJanuiio-l7,lS7:t.  OJ47^,Jwnf  lo,t9(JS.  So, 
al«i,  in  t)i(>  I'luiR  of  a  i-lerk  in  ihe  Sub^i^teiir^  D<^|)Brtmeiit  whu  was 
nomiuittMl  fur  (he  pmtition  of  city  altoriicy.     C.  !4'^9S,  Mar.  4,  I9tO, 

VI  t'.  "lliere  is  notliiiig  in  Ihe  l'nil<»(J  Htnu-.-*  statiitos  or  Army 
RflffulationK  wtiioh  jinvfiiljil-s  a  qiirtrtormii^tvr  vmpl»v<^o  (post  eaa- 
neer)  fmm  airrpjiting  tlm  office  of  member  of  a  citv  council.  O.  60^, 
Sept.2I.IS9S. 

jm  A.  A  clei'k  in  the  employ  of  (he  Government,  who  is  also  a 
notary  puMir,  is  not  prochitleil  by  r«A8on  of  his  empIi>vmont  &a  such 
clerk  from  nwroiving  tJie  st-ntntory  fe«s  from  parties  who  muy  aecure 
hist  serrirw  n«  nol-nry  in  the  exertiUon  of  oontrat^ts  with  the  Oovern- 
ment.     C.  167,  Awj?"  18   1894.' 

Till  A.  In  view  of  tiio  i-equiremenla  of  the  act  of  Aiignst  6.  1882 
(22  Stat.,  255),  it  is  forbidtlon  to  dotnil  an  oiiliiilix]  man  for  clerical 
<!utv  in  itie  Quiirtermftster'a  Departmpni.  Othenriwi,  however,  as 
Ui  til"  <h»i«il  lit  an  oiilistH  mnn  in  <tn>  oWum  of  theChief  of  ArtilleiT, 
which  is  no  part  of  the  Wnr  Dopartjneat.     C.  SUSS,  Sept.  3i.  l(f>'7. 

VHI  M.  .\  cU-rk  apji^iiiiU'i!  iHiih*i-  the  net  of  CVmp-css,  approved 
Aiitnist  Or  I.**!!*!,  ia  not  eligible  mider  cxistinji  law  an<i  regulations  for 
■ppoinlmrnt  «8  a  post  noncommi.ssioncd  fttalT  officer,     v.  S0S4,  Feb. 

3.  ism. 

Till  C.  Iltld,  in  view  of  the  wordine  of  tho  appropriiition  «ci,  thitt 
one  of  tho  olvrks  provided  for  the  lu-iidtiiiartcru  of  divisions  and 
di-partmt>nl^  and  the  office  of  the  Clitpf  of  Staff  may  be  a.'wigiied  to 
duty  uiiit  ihc  Arlillcrv  Bnurd  nt  Furl  Monroe.  Tho  restrictiun  is  to 
the  a«.^i|^mncnt  of  sucli  clerks  to  duly  in  the  several  bun>an^  in  the 

nr  Departmoiil.     ('.  l!Vi.-,fi,  Jan.  16,  /.OOff. 

IX  A.  There  is  no  rirecedciit  for  allowing  the  travelini;  and  otlier 
leffitiniiiie  expenses  Of  the  personal  rierk  oi  an  officer  ordered  before 
a  court  of  ini|iiir\',  If  he  bo  a  m.ttcritd  wilm's«,  ho  may  of  course  be 
stib)Mi>naed  as  such  and  be  paid  the  le<;al  witness  fees.  P.  67,  19$, 
Jan..  I.S9S. 

IX  B.  Traiisportalion  requests  were  issued  by  the  Quartermaster 
DcparlXDerit  to  five  po-ttid  clerits,  also  retiupst-s  for  one  double  berth 
riwJi  in  (dcepint;  car,  from  WiiwhiuKlon,  I>.  C,  1«  Tampa,  Pin.,  on  a 
verbal  oi-dcr  from  tlie  Assistant  Secretary  of  War.  the  nature  of  the 
journey  beine  "for  duty  with  troops  in  tho  field,"  HtJd  that  tho 
an'ouiils  could  legally  be  paid  from  llio  appropriation  for  Army  trans- 
IKirtation.     ('.  ftflJT.'Sfpl.  9,  ISim. 

X  A.  In  construing  »tatulc*  (sees.  1763-1765,  K.  S.)  restraining 
tho  Executive  from  E''i''nK  ''"'"^  "r  extra  compensation,  courts  have 
aitned  to  carr>"  out  tho  Ic^ixliitivo  intent  by  giving  them  sufficient  (loxi- 
Inlity  not  to  injure  the  public  service  and  sulTicient  rigidity  to  prevent 
execiitivn  ahutm.'  Hiesc  statiitrs  can  by  no  fair  interpretation  be  heJd 
to  embrace  an  empluvmont  which  bos  no  affinity  or  connection,  either 
in  its  character  or  bylaw  or  usage, with  the  line  of  his  official  duty, 
or  where  tho  ttervico  l-o  be  performed  in  of  ii  dilTerciit  chanicter  and 
tor  a  different  place  and  the  amount  of  compensation  is  regulated  by 
low-'    Taking  the  »ection.s  all  together,  tho  purpose  of  the  legislation 

'9«w,  Iwnrtvor,  Wnr  no|>tmnioiit  ordfr  (A),  Jan.  3,  1W6, 

■  LawlraiB  *.  L'niusI  .*itai(«.  10  Cl.  Cla..  74.  83. 

■  (Vtavan*  r.  UnitM  HUOm,  21  U<iw..  \m.  WQ.  ATX;  UalWd  SUla  s.  (trindle,  110 
V.  S.  OSS.  CM;  United  Sutoar.  SlioeiQaker,  T  Watl..  W6:  Mciga  r.  IJuitoU  Siatra. 
U<XCU..4»7;  ISC^.Atly.  Q«D.,0OS. 
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waa  to  prevent  u  person  Iioldinj;  an  ofTiMt  or  appointment  for  which 
tii«  hiw  provid4w  a  definite  compeiBation  by  w«y  of  salarj'  or  other- 
wise. whi(;h  is  intiMidcd  to  cover  all  tho  wi^rviccs  which,  as  »uch  officer, 
he  may  he  called  upon  to  render,  from  receivinf;  fxtra  compensation, 
additional  nUownnco.  or  pay  for  other  tterviops  which  may  be  j-eqiiireci 
of  him  either  by  act  of  Coiicrcss  or  by  order  of  iho  head  of  his  departs 
ment,  or  in  nnv  other  mode,  added  to  or  connei^ted  with  the  repiilar 
duUea  of  the  place  whirh  ho  huld^:;  but  that  they  hav«  no  npplicittion 
to  the  case  or  two  distinct  olfices,  places,  or  em  ploy  men  ts,  each  of 
which  ho£  its  own  duties  and  its  own  compensation,  which  offices  may 
bo  hold  hv  one  person  at  the  Bame  time.  In  tlio  latter  case  ho  is,  in 
the  eye  ot  the  law.  two  officers  or  holds  two  places  or  appmntmenta.  ^ 
the  functions  of  which  are  separate  and  distinct,  and  acciirditi<;  to  all  ■ 
the  decisions  he  is  in  such  case  entitled  to  recover  the  two  compen-  ' 
aations.  In  the  former  C4ise  ho  porfonus  tha  added  diitieH  under  his 
appointment  to  a  single  place,  and  the  statute  has  provided  that  he 
saoll  n-'ceivo  no  additional  cuiupensation  for  that  clatts  of  dutie-s  unless 


vero  separate  and  dlilimt  from  Iih  diitios  as  siirh  dinbni'sing  clerk,  it 
was  held  that  he  could  k'f^ally  be  paid  for  &uch  oxtra  services  from  the 
appropriation  for  the  Gcttrsbuiy  National  Park.  C.  S747,  Dec.  S9, 
tm;  10448,  MaytS.  1901;  UOse.  Sept.  7,  1901;  12eS9,  May  28, 
tmH;  StSSS,  Aug.  le,  J907. 

Z  li.  The  aporopriation  act  approved  August  6,  1894,  provides 
expressly  that  llio  elerks  and  messcnKers  provided  for  by  it  *  shall  be 
emj)loyed  and  apportioned  to  the  several  headquarters  and  statJoiL<)  by 
theSccrctnr."  of  Wur,"  lleM  that  they  are  each  to  be  emploved  by 
the  Secretary  of  War  at  a  particular  specified  salary,  and  that  (depart- 
ment coinmandei-s  have  no  power  to  dischar^  any  of  them  or  to 
increase  or  reduce  llicir  salaries.     C.  3S0  Sept.  25,  IS04- 

Z  V.  Upon  an  applicatiim  by  a  clerk  of  a  bureau  of  the  War  I>cpart- 
mcut  to  he  paid  an  amount  in  addition  to  his  regular  salary,  as  a  com- 
pensation for  services  performed  by  him  for  a  certain  periofi  as  acting 
cliief  clerk,  AfJff,  in  \-icw  of  the  provisions  of  sections  1764  (and  1766), 
K.  S.,  that  such  additional  cnmpensHtinn  could  not  he  allowed  except 
by  the  authority  of  O.iifjress."'    R.  39,  643,  Au^.  1878. 

XI  A  1 .  On  the  question  of  whether  the  resignation  of  an  employee 
could  be  accepted  to  take  elfect  upon  the  last  day  ho  worked,  although 
that  day  miKUl  be  of  a  date  prior  to  that  upon  which  the  resignation 
was  accepted,  htld  that  it  could,  as  the  acceptance  of  such  resignation 
merely  amounts  to  a  declaration  of  the  fact  that  the  employee  sepa- 
rate himself  from  the  service  by  resignation  on  such  prior  date.  C. 
I8446,  Aug.  18,  tSOS. 

XI  A  2.  Whore  a  civilian  accepted  Oovemment  employment  as 
a  clerk,  there  being  no  understanding  as  to  the  tenure  of  office, 
heid  tliat  the  clerk  had  a  right  to  resign  when  he  saw  lit  and  that  his 
abandonment  of  the  service,  on  a  refusal  to  forward  liis  resignation  for 

>  TJalW  Subt)  V.  Saunder*.  120  V.  8.,  120, 129, 190;  V Cbmp.  Dec.,  f>:  « i<i.,  B83. 
'  Coiupun  lloyt  i'.  t'nit^  Suiw,  10  IloTftrd,  IM;  Unltsd  StM.Ua  w.  SboAnaker,  7 
Wallwe,  938;  Suuabury  v.  United  Statea,  8  W^Jucv,  33. 


I 


Acceptance  is  m>  legiil  ground  tnr  witUtmlding  Im  par.  C.  11800, 
Dtf.  St).  1901;  148I4.  June  18,  19oS;  ISU^,  Aug.  18,  fSOS. 

ZI  A  3.  Htld,  that  the  nile  in  regard  to  llie  accejitance of  Ih©  reag- 
iiatiim  (i(  a  vl«rk  is  situilnr  to  that  govomiii)'  tlio  rVTtigiiatiuD  uf  offic«n 
»[  llie  Army, and  that  "after  due  notice  of  tlie  acceptance  has  been 
riimmunicalei],  tlicre  can  of  course,  be  Do  withdrawal  of  ttic  t«nder 
nr  n-vocntion  of  the  acceptance."     C.  I&il8,  July  18,  IffJS. 

m  A  4,  Where  nu  employee  (civil  service)  who  hud  displayed 
[H>litirnl  activitj-  and  was  under  invfuticwtion  then-for,  as  having 
violated  the  civil-s*•rvlc^^  rides,  tendered  his  resignation  to  take 
riloct  iinmediateiy,  hid,  that  the  reHignalion  ahunld  not  be  accepted, 
but  the  eJnploveo  di^Dittuted  for  violating  the  civil-ttervice  rules. 
C.  Z7Ui.'7,  July  '14    1910. 

XI  B  1 .  Iltld,  that  the  ultimate  di^chai^ge  of  a  civil  employee  aa  of 
the  date  of  liis  siispetiaiun  is  lawful.     C.  S^g97,  Aug.  £9.  1906. 

ZI  B  2.  A  derk  was  di.'wharged  for  caw^e.  He  applied  for  permis- 
(ion  to  rraigo.  Hdd  thut  the  duehuge  had  been  executed  mid  couJd 
Dot  be  rcTOKed,  and  th«t  to  snlislitiile  a  permission  to  reai^ii  tnr  the 
dinclmrge  would  be  tu  ttulMtituLo  »onu-liiiiig  thut  did  not  hnppen  for 
what  Bctiiallv  happened,  and  therefore  to  make  a  false  reoord.  C 
S970.  Mar.  29,  im;  I57G7,  Jan.  12,  1904. 

ZI  B  3.  A  clerk  in  the  Insular  Bureau  was  discharged,  flfld 
that  it  is  well  settled  that  a  leenlly  executed  discharge  ta  beyond 
Twail  and  that  mere  mistake  on  tue  part  of  the  oflicen  in  recommend- 
ing or  isauiug  the  discharge  will  not  justify  ita  revocation.  C  1S767, 
Jan.  12,  1904. 

Xn  A.  Prior  to  the  enactment  of  the  act  of  May  30,  190S  (33  Stat. 
556),  DO  paymenis  could  InvvfiiUy  he  made  to  civil  omnloyws  for 
dainases  lor  itersniiid  injuries,  or  for  medical  or  surgicuJ  ex|>e]i»ca, 
out  of  the  Bppi'ojiriation  for  the  work  in  which  the  injured  man  was 
engaged,'  unlei<s  nitHUcal  or  surgical  treatment  was  provided  for  in 
his  contract  of  emplctyment;  in  cases  arising  subsequent  to  May 
30,  It»OS,  where  bills  for  the  reJief  of  injured  empliiye<«  have  been 
referred  to  the  department  for  recommendation,  the  view  of  this 
office  has  been  that  the  relief  atfoided  .should  bo  meoaured  by  the 
n-^mireilienls  of  the  act  above  cited.'      O.  £S(J(i9,  Apr.  I4,  1908. 

XII  B  1,  In  view  of  a  lett^>r  dated  Juno  30, 1910,  from  the  Secre- 
tiirv  of  Ciiinmerce  and  Lnbor  in  which  the  sectinn  of  the  act  of  May 
3U,'lU0S  {.'15  Stat.  556),  which  pntvidw  that  an  employee's  compen- 
H-atiun  shall  be  "the  same  pny  a.-*  if  he  continue"!  to  be  employed"  is 
oiHtnied  as  including  subfiuteuce  in  cases  where  Hubsistenre  waa 
furnished  at  the  time  of  the  accident,  held,  tliat  tliis  interpretation 
aettles  the  law  unless  it  be  reverwtd  by  the  courts  and  that  payment 
ofiiuch  coinpeiLHuttiin  may  take  tJie  form  of  a  commutation  01  ratiore*. 
C.  g3009,  Jviy  18,  1910. 

>  I  Comp.  Dm-..  C2:  I  id.,  IROI:  VI  id..  05$. 

■'HMactalMavM,  IIKM  (:i&  »u>t.  &jti),  aa  miaaaded  by  iIm  ads  of  fob.  24,  190U 

^8101.  945),  and  ul  Uur.  4,  Ittl  I  1.30  Slat.  14Si2),  haa  r«lall<ia  U>  ponon*  iajuitd  in 
oouen  d  thvir  etnployni«nc  by  tiw  Uoitod  Statca  on  artiaaoa  or  laborers  io  any  of 
lu  inaau  laclurJug  eMabiufatiienu,  anenala.  of  navv  yatda,  or  in  th»  cooalructioD  of 
nirr  ai>d  liarlioror  (urtiflrulion  vnrk,  or  in  hacanlotii  mploynent  «d  eooBtmrlion 
Vint  in  tlMi  fWlaiuauoR  ul  arid  Unda.  or  Iho  muiaffnwBt  uul  oaatiol  ol  Um  auae,  or 
la  baaanhxii  cmploymeut  uuder  liie  lathmiaa  Caual  OwBtnuMom. 
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XII  B  2.  flrld,  that  wlittf  «»uld  not  be  grunted  under  the  act  of 
Miiy  ;{»,  I90.S  (115  SUt.  556),  U>  a  carpentor  win)  waa  injured  while 
wurking  on  a  bridge  ucquinnl  in  cotinoction  with  (ho  WAtor  supply  for 
Wrtitt  i'oint,  ainco  «uch  work  did  not  rome  witliin  the  scope  fixed  by 
Ui«  Ptututc.     C.  SSH63,  Stpt.  17,  ISOS. 

Xm  A.  Held,  that  the  clerl^  in  the  Quuri(^rmiu(ter  Department 
will),  in  1862.  woro  emplityod  as  •n  arnipd  force  to  protect  public 
property  at  Wtishin<:ton,  nnd  to  A8«i»t  iniu  dcfoui^o,  u-ero  not  in  Uio 
military  sfirvice  pruper,  but  remained  mHUans.  The  mere  fact, 
thcri'foi-o,  that  tlicy  served  till  their  wervjce  wiis  no  loiigdr  reouin-u 
did  not,  at  tlie  end  of  that  time,  phico  them  in  the  slatua  of  being 
"honurnbly  discharged"  in  the  sense  of  the  civil-ser%'ice  rules  regu- 
lating appointments  to  civil  office.    P.  36,  371,  Oct,  1889;  C.  16441, 

Xin  B.  The  twm  "service  in  war"  a«  used  in  iJic  uiiifomi  n^iln- 
tii>ns  relates  to  seni'ice  as  an  oITu-^r  or  enlisted  man  in  tho  mililar>' 
flstaldishment  and  does  not  attach  to  the  status  of  a  civil  emptovee. 
C.  17U3,  Frh.  1,  1905. 

XIV  A.  A  civil  employee  of  the  Quartermaster's  Department  dooa 
not  beoorao  liable  as  a  dfitrler  hv  abandoning  his  emplovment.'  H  SO 
iSe,  Am-.,  1886. 

XV  A.  A  sailor  sliinpod  under  articles  which  provided  for  a  voyage 
to  a  distant  port  and  imck  to  a  final  port  of  discharge  in  the  United 
States  and  conlutnod  t!io  clause  that  nil  ttiose  who  are  dischargecl  at 
their  own  request  within  the  time  covered  by  the  articles  are  not  enti- 
tled to  be  discharged  at  a  pi>rt  in  tlio  United  States.  Jhld,  that  if  tho 
seaman  is  discharged  by  volunlarj-  consent  befoi-oa  consul  in  a  foreign 

Ci>rt  he  shall  be  entitled  to  his  wages  up  to  tho  time  of  his  discharge, 
ut  not  for  any  further  period.  Further,  hfltl,  tlmt  unless  the  time  \\tM 
expired  or  the  voyage  for  wliich  the  seaman  shipped  has  been  com- 
pleted ho  shiivild  not  lie  discharged  in  a  foreign  port  where  he  is  liable 
to  become  a  pubhc  charge.     V.  2^1.^^,  Nov.  12,  1908. 

XVI  A.  Inquiry  having  been  made  as  to  whether  a  clerk  of  the 
War  Depariniciit  who  was  treasurer  of  a  society  incorporale<l  under 
the  laws  of  the  District  of  Columbia  and  having  for  its  purpose  the 
making  of  personal  loans  to  employees  in  the  Government  ser\'ice  at 
2  per  cent  per  month  came  witldn  the  provision  of  the  Executive 
order  of  April  13,  1911,  which  pixjliibils  the  loaning  of  money  at 
usurious  rates  of  interest  by  clerks  or  other  civilian  employees  in  or 
under  the  War  IX'parlment  or  tho  mtJilary  e»tahiishnu'iit  either  as 
principal  or  agent,  directly  or  indiiectlV;  to  others  in  tho  tiovernmont 
service,  htld,  that  while  llio  duties  winch  devolved  on  the  clerk  as 
tn'ahuror  of  tho  society  are  n<>l  indicated  there  can  bv  uo  doubt  that 
be  fulU  within  the  language  "principal  or  agent"  engaged  "directly 
or  indirectly"  in  making  the  loans.  That  tho  loans  negotiated  by 
tho  society  aro  usurious  in  character  and  the  relation  to  them  of  tho 
clerk  in  question,  as  treasurer  of  the  society,  brings  him  within  the 
pndiibition  of  the  Kxecutive  order.     C.  SSdZS,  itaij  11,  1911. 

XVI  B.  llfld,  that  under  the  exception  horn  the  requirements  of 
the  civil  ser\'ice  rules  I'egarding  examination  of  "one  driver  of  cai^ 
riage"  for  the  "head  of  any  e.\eculivo  department"  followed  by  the 
words  "and  such  other  drivers  of  carriages  as  may  from  time  to  time 

<  See  wc.  112  Digest  Sccoiid  €omp.  Tkm.,  vol.  2, 18a9-l8&4. 
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}f  nut)K>ri]H<<)  by  competent  aullioritjr"  permits  of  tho  Rppomtmrnt, 
vitlmut  nxaminiition,  of  a  tiecond  driv«r  for  tlic  S'civiiiiy  "f  Wnr. 
('.  IS2^i.  Mar.  I.  1911. 
XVI  C.  TiiB  a«l  of  March  9,  IflOO  (34  Stat.  Sfi)  pr(.viH«i  an  appni- 

S 'Hat inn  for  markins  tho  g;rav<'i»  of  t.hi.'i  itoldii^rs  una  sailors  of  the  Cun- 
uHfrnlc  Army  and  Navy  who  diod  in  norlliern  prisons,  (■tc,  and 
phond  tlie  apprnpnation  under  rontml  of  tho  Sivrotftiy  of  War.  A 
o»auiii«iinn«r  aiipniitU'd  undiT  the  act  to  riirry  on  tlio  work  died 
wliilo  in  ollicf*,  IciivinK  uncertified  vouchera  for  satnrv  duo  tbo  dork 
iif  tin-  romniissioner.  Jlrlii,  that  under  section  173  l{,  S,,  tho  chief 
rI*Tk  €if  tho  War  Department  should  certify  the  vouchers.  C.  t9S34, 
Jan.  2,  lOOS. 
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Anxr  I  O  3<l(^)(«r). 
ADxr  I  G  3  d  (11  Ic). 
Phivati!  DKnTH  Ix. 
DKKRBTtON  II  A. 

coNTBACTH  xxxni, 

ApreonuATtovB  l.XVI. 
ASHY  I  O  3d(7)(a)[lJ. 
iKSAHirr  I  <; 
I.AWH  I  n  9; 

Appropiiutiosb  X1>V. 
Lawa  II  A  1«{1). 
pKKeiON'B  I  A  1. 
War  I  C  llc(l), 
VotiiKTKiiH  AnxT  II  V  1  b{3). 
AxnctKit  ov  Was  LXtll  A. 
Rbtihement  H  E  1. 
Hit-.  IV. 
TtRBrroitrics  Itl  O  1. 

RrTtuKNiEKT  I  C  le. 
HiUTtA  XVI  E. 
AancLBB  or  Wah  XXI  il  2. 
Co-rTKACW  XV  A  3. 
Tai  U. 
ArpRonttATtoNa  I.VI. 


CIVU  OFFICE. 


HoUi»g9f,  hy  Armf  ogietr S,Hf  Ort^ie  IV  A  U>B. 

BMauiof.by  VoluMttr Q&nr .Sen  OiriiR  V  A  7  d  toe. 

IbUBVo/byfi/ufnfnwn Si-o  Ahuy  I  F.  3a(1):  I.;  h  (I), 

BalXiuf  ,i/,  by  cirilian  cmplOfft* i^i-'  t'lviUAK  EUi'LOirsBs  VI  to  VII. 

!  'It  Conitairuiary 9*"^  ('ouuAS'ii  I  1'. 

/  htAvtwit 8oe  OpriiR  IV  A  Zfftof;  BtoO. 

S^^vtaUndtnti^lMwiwlettiultty Aim  Civiua.m  Kitn/tTKM  V  B. 

CIVU  SKBVICE. 
B*/on»maU  trf ditcipKne  in Sev  Jitmajta  or  Was  LXIII  C. 

CLAIHS.' 

L  HEAD  OP  DEPARTMKNT  HAS  NO  ADTHOBITV  TO  REOPES  A  CLAIM 

ONCE  SETTLED PagttSS 

XL  EXECUTIVE  A.\l>  AOWUNTINO  OFFICERS  HAVE  NO  AUTHORITY 
•to  (X)N61DBR,  FOR  UK  LIQUID  A  TIC  I)  UAMAOES PagttW 

■  PtDMrad  by  Maj.  H.  U.  Uam/tr,  )udge  advocate,  mhsUdi  to  Judge  Advocate 
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CLAIMS:  SYNDI^IS. 


m.  CLAIMS  AGAINST  U.  S.  IH)  NOT  BEAR  INTERKST Pofitit 

IV.  UNITED  STATKS  NOT  LIABLE  FOR  TORTS  OF  ITS  OFFICERS.  SOI^ 

UIEBS,  OK  OTHER  AGENTS. 
T.  UNITED  STATES  NOT  UARI.E  FX1R  ACT  OF  AN  AfiBNT  WQIcn  IS 

NEITHER  CXLAWFl'L  NOR  NFXiLIGENT Pogt  tU 

VI.  SALVAGE  AND  CLAIMS  FOR  GENERAL  AVERAGE  CONTRIBUTION. 

A.  HiuTAKv  Salvaos PagttfJ 

B.  POBUC  Pbopsktv  Suiusitf  to  Claim  rox  Salvagb  akd  Gxmulai, 

AVKKAQS. 

C.  Wkskk  PsiviTB  PROPSKTV  or  OrricsR  SnimtD  j.r  Goviknhkxt  Ex- 
rcKSB  BsooMxa  Subject  to  Gbnbkal  Avbiuos  <'0KTBiDi7Tt0K,  seen 

CoN-THIUUTION   SlIDULU   UK    KUD   BY  TIIK   OriTCBH,  NoT  BIT  TBK   Oor- 

ERXNKNr Pagtti:! 

D.  Ir  A(.m.M)  BkruND  KequiXEKB.sTs  or  Omrui.  DuTT,  Soldiehb  Uat 
DxcoKK  Es-Ttn.KP  TO  Sakvacx Pagee49 

E.  pROPBKrr  Caot  os  Srorb  or  Milttaiiy  Rbsebvatiok  Becomsh  pRor- 
BiiTT  or  UMtTKO  Statks  and  No  Oxk  is  Esrrnjiu  to  S.ilvaois. 

F.  VEMXIL     IIKIN<I    (tOMMTRUCTBO    UXDKU    COMTHACT     rnoVtXtON    TItAT     It 

Becomes  Propbbtt  or  Umitbii  States  as  Bapiklt  as  Partial  P&t- 
KKxra  AHB  Uads  Cam  Not  uk  Subikot  or  Aduiraltt  Libm. 
VH.  WAR  CLAIMS. 

A.  What  CoHirrrruTKn  lA>rALTT  or  Natiteh  DuBrao  Piiuj:piks  Imsi7s< 

IIEL-nuN. 

B.  MiLiTAnY  Nkckiuitt. 

1.  Wlipre  Govonimeiit  often  to  compoumte  ownor  lor  private  ]>n)i>vrty 
Vfitui  u  military  nfcmsity  will  pay  value  uuly  witliout  profit  lo 
nwnor Pagi  160 

2.  Ruin  of  Diwiliability  o(  Govemineut  (or  Uwla  of  ila  officers  in  not 
nRortrd  by  tho  lact  thjit  ponon  igBiiwt  whom  tort  «9a  ccumnitlMl 
was  AmericfiD  sympaifatuv. 

3.  Cuiutnictioii  pungntplui  IS  umI  38,  0.  0. 100, 1863.  rnlating  to  >eli> 
uro  and  dcvtnictioa  of  property  on  account  of  military  nrrnwty. 

4.  Qovtimnient  not  liabls  fotf  damage  accidentally  retiiltiui-  (mm  de- 
struction of  property  as  military  ner-nm  ty Payt  SSI 

5.  loiiractiunH  uf  President  directiug  ihat  privaio  iiMpery  uken  for 
Army  bo  paid  lot,  and  furbiddinff  rclcniicm  of  j>rivutc  prujiorty 
tindw  cerlaiii  circutnelancM.  do  not  siip<'r«o(to  tho  laws  of  war 
aiithoriiinK  the  »cizure  i>(  privati;  property. 

6.  Where  forces  of  seiveial  nations  operatinK  jninity  aK»ini>t  coDamon '' 
Dnnmy  and  ouo  (uniiahai  transportatiou  to  tlie  uihcr  i^mbun^ 
rarat  should  bo  made Page  SSI 

C.  OoctipATioN  or  PaoPBRTV  by  Tboops. 
1.  No  oblipition  t<>puy  rent  fur  occupatioa  of  public  property. 
3.  No  compoHMtioD  duo  for  occupation  of  prop«irly  in  Iho  actual  tnua 

of  war. 

3.  Obli|{atton  to  pay  mnt  for  uMiofprivaU!  properly  occupied  dependent 
ou  loyalty  ol  owner. 

4.  Government  nut  liubte  to  reimbume  owner  ol  prifale  property  occu- 
jned  by  Unitrd  ^TAtcM  troops  hrrauvc  preimious  destroyed  by 
reoaon  of  i]i«  owners  being  Amprican  sympathixem. . , .  Page  tUS 

D.  nNTTED  States  Nut  Liable  rott  Private  PiiorBBTT  DasntoYBn  as  ax 
Ikciosnt  to  MiLrTABY  OrEitATiosta, 

E.  UtftTED  States  Not  Liablb  roH  Valfe  or  Matkiual  ix  Buiu>ixiih 
Tonw  Down  to  Make  Pi-bui:  Impuovemcnts  While  CotiSTRV  Ukdkb 

MlLrTART  OoCUrATIOM. 


I 


I 


claims:  SV3I0P6]8. 
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IB. 

tz. 


zn. 


H'A.R  CLAIMS -C<»)tinu<>d. 

P.  Stkau  L*rMM  <"aptuuki>  by  the  Arwt  iv  KuBKYTBRRtronv  nrRfxo 
rnnwnvK  Ivm.'iiitwnoN  Sot  a  Maiiituii:  ('aitiiiie  aku  ''oMPi.rTK 

Ow?<EK0Hri>  Pamoeh  to  UNmti>  Statkb I'ofttSt 

0.  i'AjLOin  tou  pROMiitrY  TABtx  ntoii  Lovai.  CrTM«n«  DuRtMn  ("nit  War 
Barrkd  nx  Statc-tr  or  l.rurrATittNit. 
CLARIS  BASED  ON  MEDICAL  SERVICE  RENDERED  OFFICER  OR 

SOI.IiIKlt. 
CT-AIMS  OF  S<1LDIERS  ['•OR  PROPERTY  TAKEN  FROM  THEIR  POS- 
SESSION  BY  MILITARY  PERSONS  WniLE  SICK    IN   liOSPITAI^ 

CONnNED  IN  OUARUlIorSH.  ETC PagttSS 

8ECTI0K  MIW.  R.  S  ,  AS  TO  OFFICKR  AITINO  AS  ATTORNEY   IN 

PROSECLTION  OF  CLAIM  AGAINST  VNITED  STATES Pagr  S&6 

PARAGItAPli  838,  A.  K.  1010.  AS  TO  PERSON  IN  MILITARY  SERVICE 
PROVIDING    INFORMATION    WHICH   CAN    BE   MADE    BASIS  OF 
CLAIM  AGAINST  GOVERNMENT. 
MISCELLANEOUS 

A.  CuiiMii  Oro*ivo  Oct  or  Civil  War Pagt  tB7 

B.  tiMTnsn  Statrh  Not  Liablb  mm  Ubs  or  VseaBi.  Dd«n<i  San  Ykas- 
ciNcat  Eartiiul.-ak>:  by  Ahky  OmcKna  Wku.b  Acnico  in  CAPAcrrr 
or  ItBi.iEr  AoexTH. 

C.  L'kitbd  STArN  Nor  Liaulb  roa  Sbrvicm  or  Covnbbl  roR  Dbtbniuxt 
BBmiiR  A  Co iTRT. Martial. 

D.  t'KITEDSTATKBNoTl^ABLSPORTniS.  COCT,  AXn  EXPKNBRH  or  CtTILUK 

WrTNBi'it  Huroai  <Vh™t-Mahtial  in  Collkctixo  Uia  I-'kb. 
B.  Ukitki>  Statkb  Nor  Liabli:  to  CfvnjAV  Wro  Wab  ARREimtn  ab  a 

DeaBRTBR.  Hit  Was  SL<Bi»B(ti'8»TLV  Fucini>  to  bs  Ixkocbkt. 
P.  No  Law  Ai.-niOHUjNo  pArmmr  or  Damaobh  uk  Aix-ouvt  or  iMiuUKx 

RBCKivrn  iv  Conbtrcctiow  or  Public  BtnLDiKOM  on  RtvsK  Asn 

Harbor  Improvbmknts Page  tSS 

O.  Svomtx  13M,  R.  S.,  as  Tt>  DKDCcnoy  rRoM  Pat  or  Army  OmcKM  on 

AcconKT  or  D«nciBsrT. 
B.  UwrTRD  StATKs  Nor  Liable  to  a  Pkiuok  Casbiso  a  Fi.sal  Statbmrkt 

or  A  SouHKB  Which  Haa  Bern  Oivek  llm  EiiRONEoi'Bi.y. 
1.  UKiTtn  States  Not  Liable  rote  Phivatb  Pbopebty  or  .\  Contract 

NURMK  IJccAi'i'K  or  SisRiMi  Or  A  ITxrrtn  St.\tkb  lIoarirAi.  Snir. 
J.  Uritbo  Statba  Not  Liaiilk  to  a»  OmrxR  Wiiosb  Allowancb  or 

PRRSONAL    BaQOAOK    WaR    BcINO    TRANamUTKD    AT    GOVBKNMKNT 

ExrKNHR.mK  Raooaob  Bkiko  Bkokxs  Ikto  akd  Part  or  thr  Com- 

TBXTB  Stolen. 
K-  ITKrTRD  Statth  Not  Liarlk  roK  RKr,iKrt:HKi>  Mail  Package  Lon  on 

Ahmy  Tbakmx>bt 
L.  EZTBKT  or  LtABiuTT  or  L'xrrBD  Statbb  Wubrb  I.axii  Lbabbu  ron 

Mahkvi'kr  Purtojirn. 
U,  t^cimnv  IS70,  R.  S.,  pROBismNa  ENrLoviiENT  or  Attorney  at  Ex- 

rx.^»T  or  UsiTBD  STATra. 
N.  Vnmtt  Statbb  Not  Ijadlb  ran.  .^ttobkry  Prrr  roB  Srbyicrn  Rxn* 

UBRKu  SoLOtBM  IS-  Uabear  CoRPt's  Piiocbbuinos Page  tS9 

0.  Vhttkd  Statbh  Not  Liabi.r  rOR  Fkkr  and  ExrBKBRa  or  Cokombx  ik 

ITot.MNa  Inqurot  ovrr  Dxcbarro  RoLfttXK. 
P.  EvEK  A  JvnT  Claim  Cam  Not  bb  SATianito  by  SRCRSTAKr  or  Wab 

WiTWOtrr  AoTHomrY  or  Cokorkmi. 
Q,  MrTBOD  or  Phoceuvrb  Where  DMBCBeivo  OmcsR  Hab  I.obt  Fmiiw 

urn  Dknirbb  to  Am.Y  To  (;ounT  or  Ujumb  ron  RKUsr. 
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Xn.  illSt'ELLANOL'S-foiituiiMK!.  

K.  L'NircD  Htatbh  Not  Uabi-b  ra  Opnatu  oa  Souner*  roK  rnirAir 

ritOFKIrTY    I.QKT   OS    DmITMOTBD    WkILK   SrORBP   IX    A    OoVKHKHEMr 

Stoxebouse. 
8.  UiirTKD  State*  Not  Emtttlbd  to  a  Houb  PoacBAUO  niOM  Persos 

Who  Had  No  Tnu PvfttSO 

T.  UxRBD  Statkn  Not  Liable  to  Memees  or  Cooan^MABTtAL  fob  Cox- 

peksatiok  rox  Acnxo  ab  Cuciik  or  Covet. 


I 


L  Under  tho  law  mid  pmctice  eovemins  the  executive  depar 
inci)1«  a  head  of  a  d«>partmont  is  held  in  eeneral  not  lo  be  empowvivdr 
witliout  epui-'ific  i!taluIory  autliurity  fur  tlio  purpose,  to  reopen  a  claim 
or  other  roiitrovcrsy  once  duly  seitled  by  iiis  piedecessor.     So  ktltl, 
thiit  llio  ti«.'crflary  of  War  would  not  bu  ompowiTiMl  to  reopen  and 
reconsider  a  claim  for  the  repayment  of  a  certain  sum  (paid  as  com- 
mutation monevbyanariy  wni'rlainu»d  to  have  been  illegally  drafted), 
the  question  of  the  allownnofi  of  whicli  had  been  duly  coitMdcred  by  a 
former  Secretary  (tinder  a  staltite  authorixing  him  to  repay  the  name 
if  deemed  to  be  justly  due),  and  tiad  bovn  unfavorably  dvtormined 
10  years  before.    And  thia  thoueh  Ibe  coiTeetne»i  of  such  determina- 
tion was  considered  to  bo  doubtful:  the  proper  recour^tc  of  the  claimant 
in  such  case  being  to  Oongresi.    H.Ji2,  Sal,  July  il,  1879;  P.4^,4>St^ 
Any.  er,  1890;  C.  6S7,^  Dec.  10,  1894;  '408.  Jvn*  f6.  1895.    So.| 
where  theSecretani-«f  War'  refused  to  consider  a  claim  on  tliogruuna 
that  there  was  no  evidence  ujion  wliirh  action  could  l>e  taken,  the     . 
vouchers  having  been  lost,  held,  that  a  succeeding;  Secretary,'  was  witJi-fl 

'  The  rcMgn  of  tb»  rwtticced  auihorily  (illuxlnioil  under  lius  litk)  of  Uui  exfcu- 
tive  d«pMUn«nt  in  Um  alkivrBOCc  of  cIaubh  inuy  bo  found  ia  di«  priacipl«  o(  public 
bw,  M  viitnwvd  by  Mill«T,  J.,  in  (ho  cmo  ot  Thn  l-'to}-d  Aocoptanceo.  7  WalT.,  S6S, 
676— tfaut  "in  our  imcturo  of  gav«niia«nt  all  pow«r  \t  d«l«^ted  nad  delinod  by 
law:  ••  •  •  Weluve  do  oSc«rs,  bora  tho  iWid^nt  do«m  to  tbe  moel  nibor- 
dloalc  •geoi,  wbo  docn  not  hold  olEco  uiid«r  the  law,  with  pMwribod  dutiiw  and 
limitad  aulhoriu."  U.  8.  v.  Dk.  of  UetropoUs,  15  Pet«r^  3'T:  RolUn»  nod  rn<»bmy 
p.  V.  S..aS  Ct.  CU.,  ]0e, and  cMM died;  W»ddciri<:aM,  £5  id-.  3:.'3;  9  Op.  Atty.  Geu., 
32;  12  Id.. 355;  11  id-,  275: 15  id.,  19S;  16  id.,  V>i\  1  Camp.  I>m-.  193;  2  id..  2\V\.  WV.  4 

id..  308; « id., t    „  ...         ._•. 

ingfrDiDi 

lUK  OVD  4*1. u.«  Bu\i  u|/wM,   .v\.'W0,um,   m    tvav^iv  hut   .:Him  u^^  ,u*'v    w«    u.iii«vii-  «h 

dHivrrioK  th«  Opinion  ofdie  court.  Chief  JiuticoRicbatdvuii  Mid;  "IiliMlong  h^a 
li«ld  lu  U6  ex«ciiUv«  deMrtmraU  that  whon  o  elnim  nr  lontm^'cniy  between  tlM 
United  Staica  and  individuals  theretn  pending  ha«  om-i'  been  fully  conaidand,  and 
final  action  and  detenninalion  bad  thenoo  by  any  «<xcc;u(ii'i-  odlicor  having  jnnidiC' 
tion  of  Ibo  Kunc,  it  ono  not  bu  rcopRnnl,  tct  uudo,  and  a  diifi^rrot  rrault  oraered  by 
any  iotcmxir  of  mji-h  office,  oxcit)!  for  fniiid.  m:tuif*«t  errur  on  tho  fncr  nf  Vat>  |wo- 
ooedinfp,  nirh  &»  a  raatiumatical  miK-alcubtion  or  nvwly  diKXi^f-rM)  evidence,  p 
MDtad  vjthiu  a  reaaoaaUo  time  and  iindrr  mrh  rin-tunBtanctii  Mt  would  bo  atiflKii 
cause  for  grantiog  a  new  tri:il  In  >  court  of  law.    Thia  rulinfc  sad  prartJco  ef  I 
doparbnenia  hoc  been  aiirnvti-iil  ■.■ts.-wberv  and  biu  bn-ii  eortaioed  ny  the  court 
«  Op.  Atty.  Gen  .  W;  12  id..  172,  S.W;  Mid.,  27.^  387, 1.«:  IS  Pot,  «1;  Lamittfe'i 
(Sw,lCt-Cbt,.H7;/n«t*»n'»Oi*-.  inid  ,5<>4;Ster«<>^/«iju)MCto«,J»id.,3«;  JfcJr«f 
Our,  13  id.,  6tI0;  Day't  Cau,  21  id,  364,  and  theopiaion  dthe  Judlelafy  Coinin>U<<o 
of  lh«  Senate,  r<>poru<d  by  Bonator  and  Judgo  David  Davis,  quotod  in  Jiirkaua'a  Case 
above  ivlMTi-d  to.)    Hut  it  baa  a«ror  been  doubled  tliat  any  public  offircir  in  the 
deMrCroeots  may  correct  hia  ovd  erron.  and  opvn,  m'oowder.  and  reverse  in  whole 
or  in  part  aar  case  decided  bykinwclf."    Thi- prinHpIi*  above  stated  apply  fully  to 
accotulingoBlcenin  r«f«iincoiotheact#af  their predecfotors.    HeadsofdoiM/tinentii 
tnay  pm^Xy  raveine  ranstructlcna  fdaced  on  a(.-ta  of  CoDgrax  by  th«4r  pntlecfosora, 
except  ia  BO  br  ae  vceted  rights  may  be  afloi^fd  th«ircby.    Haiighun  r.  P&yne,  IM,, 
U.S.,M. 

See  Gt.  IS.  W.  D.,  Apr.  18, 1910,  directions  regarding  the  method  to  be  followed  ti 
tUog  aad  investigating  claima. 


pro- 
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oiiL  authority  to  consider  the  claim,  there  atill  beini;  no  voiichora  or 
otJiiT  t<vi(]«Dic«.  P.  A3,  4A4.  Sept.  2,  1890.  Ho  hfld,  al^o.  wlivio  the 
Se<'re(ani'  of  War  haa  maae  a  decision  as  to  whether  a  certain  pcrnon 
Willi  onii'ilod  to  a  [Qe<]al  of  honor,  and  it  was  pi-opo^od  lliat  a  succeed- 
ing SecreUr^',  under  the  act  of  April  2Z,  1004  (33  Stat.,  274),  should 
rMTODsider  liis  predur-o^or's  dcotsion.  C.  16913,  Stpt.  BO,  1904.  3o> 
a\M^.  where  au  oiiliiit<.>d  nun  was  retired  as  a  private  and  it  was  pro- 
posed that  a  ■tutioeoding  Secrotarr  of  War  should  reopen  llie  ra-ic  and 
retire  the  soldier  as  a  noncorauuBBioiied  oflicur.  C  SO^-^S.  Sept.  ii7. 
IB06.  So  where  the  proceedings  of  a  court  of  inmiiry  had  been  fully 
acted  OD  br  the  Prp^idotil.  held  that  the  above  woll-e^inblished  exeeu- 
tivo  |)rocediire,  as  woll  aa  tlie  nil©  that  the  power  to  review  snrh  pro- 
Medings  'u  one  tJiat  can  ix;  exeivb«od  hut  once  and  then  in  completely 
cihausted,  makea  the  proceedint;s  of  the  court  of  inquirv  immune  from 
fnrtber  revision.  C.  1-U44,  Sept.  S,  190S.  It  a  only 'for  fraud,  lack 
of  jurisdiction,  manifest  error  on  the  face  of  the  proceedinga  (an 
erroneou.'*  calculation,  for  example),  or  newly  discovered  evidence  pre- 
sented witliin  a  reasonable  time  and  sufiicient  to  warrant  a  now  trial 
at  law,  lliat  n  claim  or  controvi>rsy  finHlIy  parsed  upon  by  a  head  of  a 
deportment  may,  in  the  absence  of  specific  Hulliority  from  Con^trcss, 
bo  roopcned  by  a  successor.  P.  Hlf.  !i2o,  iiol,  Aw/.  I  anil  IS,  ISfif); 
S9,  £3,  Ftb.  SO,  1890;  1,7,  S?.3.  M.iy  16.  1891;  6S,  U^.  Mav  SO.  lS9i; 
S4.  462.  Auff.S,  1892;  58,  109,  Ftb.  IS.  1S9S.  But  any  puTilic  officer 
may  eorrect  his  own  errors  and  roop«n  his  own  dcoiuons.  P.  S4,  tSS, 
Au'i.  1,  1889. 

\Vlierc  a  claim  has  onoo  been  settled  by  a  preceding  Secretary 
under  the  provtHtons  of  a  statute  impoi^n;;  such  duty  upon  him,  and 
aufMi'ijuenllv  a  i-esohition  is  adopted  by  one  houw  of  Consreas,  or  a 
cfirniintlcc  tlicreof  maki's  a  report,  adverse  to  thodeci^fionoftheSpcro- 
tarv,  Huch  resoliilion  or  report  mar  properly  serve  as  a  cntiind  for 
rr-opt-nint;  and  u^'ain  exiimining  and  settling  the  ca-4o:  unilwhilo  the 
vtf\v.-<  i>f  the  coinniitteo,  or  those  indicated  in  tlm  resolution,  as  to  the 
meaiiinj;  of  the  slatule  are  entitled  to  respectful  examination  and  con- 
aideratiun  by  the  Secretary,  they  are  not  binding  upon  him  in  the 
rewxntnination  and  settlement  of  the  claim.  He  must  look  solely  to 
the  ^Uttuto  which  gavo  bini  jurisdiction  and  act  iiccording  to  hhi  own 
br>l  judgment  of  iu  mcanrnfj.'     P.  56. 6.  Oct.  2. 189S. 

A  final  settlement  of  a  claim  under  special  statutory  authnrily, 
followed  by  receipt  and  accejitiince  by  the  claimant  of  the  aniounb 
awarded,  estops  the  claimant  from  questioning  that  such  allowance 
and  payment  con^tituled  a  full  and  final  .satlxf action  of  hi-t  enliro 
clAtm.'  So  wlici-o  the  Secrt^tiiry  of  Wiir,  pursuant  to  act  of  Consiress, 
had  Ketlled  the  claim  of  a  railroad  company  for  military  tranxporta- 
tiun  by  the  uDuwunee  of  a  .sum  which  wa^  pnirl  and  aecopled  us  a 
fmal  award,  htid  that  without  new  authority  from  C'onjiress  he  cauld 
not  reopen  the  cane  for  the  purpose  of  allowing  furtlier  credits,  except 
lo  eofrect  errors  in  calculation.    B.  4$,  S3S,  June  17, 1879. 

•tOOp.  AUy.  Qea.,38S. 

'BOp.AHy.Grai.,I22;10ii).,2!»-t2id.,386:4COT>p.Dcc.,328;ilia,.8.58,  "Where 
a  -'-iiirt'''  u*  heretoforo  preamtra  aad  haa  oeea  alluwed  a  cUura  (or  a  pari  of  aa 
wOot  daiaaDd  ariaiog  otil  of  tha  smb«  snn'icu  aad  ia  tli«  naiv  rigltt,  such  partial 
rilaiaiii  II  la  a  lattUHnotit  ol  ifaa  whola  dAci>an4  and  a  outMcqiwat  applicaUoa  for 
tb«  laaalBder  will  be  dlnllowed."    4  Contp.  Dec.,  329. 
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n.  As  a  general  rul**,  neitlier  tlie  Secretury  of  War  nor  any  execu- 
tive officer  nor  tho  nccounliiig  officcre,  in  Llic  ubt-oiicc  of  authority 
from  CongrOftji,  is  <>mi)owpred  to  entertain,  allow,  settle,  or  pay  a 
claim  for  uniiquidutcd  damages  '  a^inst  the  Govoirninout,  llio  term 
"damages"  Iieing  here  used  in  tta  legal  sense.  Therefore  held, 
whcro  a  citizen,  who  had  beon  poruiitted  to  make  certain  improve- 
menta  tipon  public  land,  asken  U)  he  indemnified  on  account  of 
allceed  injury  to  his  property  and  businestt  caused  hy  the  extending 
of  tKe  limilii  of  a  military  reservation  over  Iho  Und  occupied  by  him, 
R.  4S,  692,  Apr.  13,  1880.  So,  hfU^  tliat  the  Secretary  of  War  wa* 
not  erapc)wercd  to  allow  a  claim  for  mdemnity  for  liis  alleged  wrong- 
ful arrest  and  imprisonment  as  a  deserter,  made  by  a  partv  who 
claimed  to  have  been  arrested  by  mistake  for  llie  real  ofren<fer  {R. 
4Z,  122,  Off.  Z.i,  IS66;  SO',  597,  June  17,  1S6S);  or  a  claim  for  his 
arrest  and  detention  at)  a  deserter  made  by  aparty  clajjiiing  to  havo 
been  illpKaily  drafted  (.R.  14,  405,  Apr.  SO,  1885);  or  a  claun  for  an 
jillcged  wmiigful  arrest  and  confinement  made  by  a  prisoner  of  state, 
or  8uspccl«'d  person  in  time  of  wnr  (^.  19,  166,  Nov.  1. 1S65;  36, 5tS, 
June  to,  187l>) ;  or  a  claim  for  reimbursement  by  a  military  employee 

■  Dontiis  V,  U.  8.,  SOCl.  Cli,,  IID;  Bnmuen  v.  U.S.,iil.,21B;  Pitnun  «.  U.S.,  M.. 
203.  ICuinp.,301.2S3;  II  id.,  174,  488;  IV  id..446,  &60:  V  id.,  603,  770;  VI  id.,  707; 
XVII  id.,  806.  810. 

But  ttie  rule  aoiutt  phyioK  unliquidiiUxl  daiiU|[H  dam  not  prohibit  p«ymoaU 
miide  for  v-urk  or  mAWriala  w^m»\\y  Jumiiittd  and  naivtd  undor  a  cootncu  sxpnMi 
or  iinpliod,  Uiouch  the  prke  ia  not  fixed  by  such  coaUad.  McCliire  v.  U.  8..  19  ft. 
a«.,  f7B;  Dminif  v.  V.  8.,  20  id.,  110:  Piuiua  t-.  U.  S..  848.  id.. 2^;  BnuuMu  v.  U.  8., 
Id.,  223;  IComp.,2S3:  llid,,Sfi6;  111  id.SQMillA;  Vl  id.,  e&3;  VII  id.,  617.  Th«  i 
rule  coittroUJDg  the  pajrmeot  of  linllquidawd  damnigM  in  elated  In  Deaaia  V.  Q.  B.,^ 
riuid  abow,  ail  loWam: 

"Tocbnic&lly.aUrUiinii  (cir  mnnoy  du«  on  roatntcw,  wh<m  tho  exact anutuat pay- 
abl«  b  not  thereby  fii«d,  a«  lu  the  case  o(  goods  puivbaacil  or  vork  dona  without  an 
n^rccd  prico,  oic  cluiiiu  lor  witiijuidftUid  duaagua.  But  lii«y  arisH  iieoonuily  uid  of 
coureo  (mm  olh«rvim  fullilled  and  »x«cut«d  BgnomcnUt,  and  iJwir  BottlaituiDt  rar«Iy 
re(|uiros  anything  moia  than  tl>«  ordinary  pRtceeses  o(  acrountiti^.  the  prices  being 
tmulUy  detnmiined  by  the  vuufhiitt  aud  reiiona  of  the  public  om[.i>ni  iDcturing  the 
esnenw-.  or  by  other  moiuii)  within  rwich  ol  the  accniiniint;nflK-cni,  who  vcr>- properly 
uif  jurlHlk-tkin  aiid  piuBupuu  BuchcUims.    (McClure's  case,  19  CU  da.  R,  170.) 

''^^h^'tl  frriousconlTot-otsiMRriMinauchcnsciatheyBUiybutranemitiad  le  tliiaconn  ^ 
(or  adjudication,  under  eilh«t  tho  Revised  Statutot,  MCtioo  1063,  or  the  Bownuta  Act.  ^at 
OUt.  3,  1883,  ch.  lie,  22  Slut..  4SG.)  ■ 

"Butclaimniorunliquidnuid  damage*  founded  on  neglect  or  breach  of  obUgatloai^' 
condary  lo  tlio  (ernis  of  a  contract,  »nd  not  necenarily  aiinnK  therefram  aiv  ol  quito 
adiffereoicluag.    They  must  besuMained  by  extraneous  proof,  often  invoJvinsabniad 
field  ol  investisatinn  and  requiring  tile  applicatioo  uf  jud);iiic-iit  luid  dixrwuna  unoa  | 
the  nwasura  of  daiDacea  and  the  wciRht  of  conflir-iintt  ondont-v.    Ax  was  nid  ia  I 
Pcwer*ecaee  (ISCl.  CU.  R.,27&),  'ibo  retulls  to  be  reached  in  such  cases  can  ia  no  ] 
■oiua  bo  called  an  account,  and  am  not  committed  by  law  to  the  contmt  aud  decision  j 
orTnanuyaccoiuilineofficera.'    (See Biaanen'e cane,  poKi2ltt, wheroiheanthoritiea 
are  more  iuUr  died.) 

Also,  noitwtthatanding tbo  rule  nninalthepaymont  of  unliquidated  dantagae,  where  , 
it  ii  not  agaiait  the  inieteet  of  the  Uaited  States,  the  Secretvy  of  War  may  «nt«r  into  i 
a  supplemental  contract  with  a  contractor  discontinuing  or  rawlifylnf  an  existinEcon^l 
Itai-I  aud  wttling  all  clauiui  botwmu  the  cimliaclor  and  the  Goi-emment  ariolof  were- 1 
under.  U,  S.  v.  (Virlig*  EnRine  Co..  91  U.  8..  82);  Sattejleo  v.  U.  8.,  30  Cl.  CU.,31;  | 
21  Op.  Atly.  Gen  ,  78,  207;  22  id..  437;  III  Comp.  Dec,  54;  VI  id.,  963;  VIII  id..  1 
549;  IX  id,,  43;   XV  id.,  438.  I 

No  executive  or  accotiniinji  ofHcer,  however,  has  authority  to  sotlto  by  a  nipple- 1 
■nsQtal  contract  such  unliquid&rL'd  claims  as  luhy  arise  (rem  a  brtoA  of  tA<  tonlfaeti  I 
but  rewn  tnust  be  had  lo  lh«  courts  for  their  liquidation.  Oniap  A  BOOB  v.  U.  S— .^ 
Sis,  U.  8.,  M3;  XVII  Comp.  Doc.,  806,  810.  WM 
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for  loM  of  wages  during  a  period  of  an  arrcat  and  trial  by  rourt- 
martinl,  tlio  couvH-tiun  iu  LU  c-nso  hikving  boon  hold  (o  bo  inv&lidnt«l 
by  reason  of  a  defect  in  tlip  pmcocdinjjs  iS.  14^  ?^5.  I''fib.  S7,  ISGff)- 
or  •  clftim  for  the  value  of  por^oiinl  property  illc!;aj]v  uppropriatra 
bjr  a  Boldier  (ff.  4^,295,  Mav  SO,  IS70).  And,  similarly,  kfht  where 
(he  claims  were  fnr  corn  tiikon  from  a  finlrl  and  diimaf^o  done  to 
fencM  by  United  States  soldiers  eneamped  in  the  vicinity  (0.  608, 
Hov.  St,  1894);  for  dnmages  lo  a  rrop  by  ravftlrr  horses  breaking 
into  the  field  (C.  to5S,  Jvly  17,  lS9o):  for  ilnnmpe  to  a  phaelon  ana 
harni-ss  caused  by  the  runaway  nf  a  hori«  resulting  from  a  titnnipetio 
of  rnit«»d  Stales  cavalr>'  Iton-es  ( C.  Seil,  Sept.  17,  3898) ;  for  damages 
dons  by  United  States  troops  to  crops  and  fencns  in  field  maneuT«re 
and  to  landa  used  for  tiriliiug  purpiwcw,  if  there  was  no  contract 
exprMs  or  implied  bv  which  the  GoTemment  agreed  to  pay  for  the 
damag«'  (C.  4315]  Juve  17,  1898;  mS,  Jvty  S7,  ISbS;  4686, 
Judy  i8.  1898;  5029,  Oct.  S,  1898):  for  damages  on  acfonnt  of  nn 
alleyred  infringement  by  th«  Ontted  Slates  of  a  pat^^nt  ( C.  695,  Nov.  6, 
1894.  "^  *'""•  *^.  1^98);  for  the  value  of  a  vcssul  wrecked  on  the 
be*cn  of  a  militar>'  rewei-^'ation,  tiie  Teasel  after  se^'entl  years  on  the 
boch  having  been  removed  in  obedience  to  general  inHtructionn  to 
clear  up  iJie  rft^ervation  (r.  Sf>27,  Nov.  10,  1897).  So,  heid.  also, 
wlii*ro  a  contractor  bad  undertaken  to  coniinenco  iho  erection  of 
certain  huildinga  by  March  30,  1808,  but  owing  to  the  8pam»li  War 
was  not  pcmtitlcd  by  the  Government  to  begin  the  buildings  antil 
Judo  29.  ISOS,  the  contractor  claiming  Sy.^S  as  an  extra  expense 
due  to  llie  increase  in  cost  of  lumber  and  the  hire  of  workmen  after 
wor  with  Spain  was  dorlared.  C.  6901.  Mar.  4,  1899.  Sn.  hehl. 
wlit^Tc  <lamage^  were  rtaimcil  for  a  breacn  of  contract  for  trniispor* 
lation  of  freight  lo  ^Vla^ka.  C.  3969.  Stpt.  10,  1898.  So./trM,  aUo, 
wln*re  damages  were  caused  to  a  tug  by  its  fouling  the  buoy  tines  of 
rcrtuin  mines  lawfully  planted  by  tho  ntilitary  Autlioritios.  C.  188B6, 
Sept.  12,  1005.  So,  lifid,  also,  where  a  battery  of  light  artillery  law- 
fully engaeml  in  target  practice  fired  certain  sjiells  which  mi^-sed  tho 
tar^t  ana,  not  exploding  when  thoy  came  to  rest,  were  lost  and  a 
year  afterwards  were  found  by  some  children,  who  caused  them  to 
explode,  thereby  causing  severe  injuries  to  the  children.  C.  19319, 
i/ar.  10,  lff06.  So,  keia,  where  a  claim  was  for  damogeH  to  property 
ultiiig  from  tlie  tiring  by  coast  nrtillcrv  batteriea.  C.  9818, 
12,  1901;  16872,  Feb.  9.  1904;  1981-;,  J?aj/  39,  1906.  So,  held, 
Iar  claim  wa^  for  damages  to  a  sawmill  it^idting  from  light 
ry  tai-get  practice.  C.  17495,  Fik.  4.  1905.  So,  held,  where 
<^  dniia  was  for  damages  resulting  from  the  diversion  of  a  water 
urso  so  aa  to  cut  a  chamid  tlirougli  l]ie  nroperty  of  tho  claimant. 
11034,  A'ov.  86,  1901.  So,  keid,  where  trie  claim  was  for  damages 
a  prirate  vetsseJ  resulting  from  its  collision  with  an  army  trans- 

'  Bui  the  ni)«  would  b»  olherwiM  wlwro  tbs  pramiera  iroro  occupied  under  ciich 
cbciuBMaacw  Uui  th«  bw  would  imply  a  conirscl  ta  pay  nuil  to  dmse  uuiiihk  the 
pMmlM*  occupiod  mnd  to  pay  danugM  to  tbnae  owning  tite  prembca  ur  oUiur  prop. 
enyaodaiiMKM,  andinflucbcaManaplKopriatton  [or  paving  Oie  "«xpeaM«"  ottli* 
OqQuiiMd  IfUiuk  to  pOTticipAto  bi  joint  encnmpnient  with  toe  K«Eular  Amy  would 
(War  aa  «xp«oditui«  (or  nich  a  piirpow.  XVi  ('Dcap.  6^.  tfn  aln<>  wlioro  au  act  of 
CangTMi atiiwatiriaud  tnonoy  tor  "lauesuf  Uiid  luid  danu^oeof  projwny,"  it  vould 
bcludn  anlhuMjUMl  duniagM.    C.  ISMS,  May  19, 190*. 
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port.'  C.  I46S8,  May  9,  1903.  So,  hfid,  also,  whnre  thft  ..—.. 
for  dftinagw  to  «  Inniicli  of  tKe  Pliilippine  Govcrnmrut  rwul 
from  its  coUifiion  wilh  aii  army  launch.     C.  £2946,  Mar.  SI,  1908. 

Notwithslandine  the  rule  o^aituit  the  pnj-mpnl  of  tmUquiilKt«d 
damaf^,  it  would  ue  propor  to  provide  in  a  teasA  of  land  for  maneuver 
nurposw  for  thp  consiiienition  by  a  board  of  the  daniKgo  dono  to 
lencps,  crops,  and  the  liko  by  troops  in  the  exenution  of  tnilitary 
maneuvers,  notn-ilhst4iiidtn]>  ttint  such  dfiinis  are  unliqui<latiNl 
claims  and  for  the  pavmenl  of  mirh  damaf;ps  as  might  be  awsrdMl 
by  the  boanl.'     C.  m25.  May  19,  ;«(),{. 

m.  Notwitlistanding  the  ecjuitnblo  principle  that  interest  is  an 
ineideut  of  n  debt,  the  nde  is  weli  sottled  that,  exeept  where  its  pay- 
ment is  expressly  stipidatud  for  by  contract,  or  speritically  autlior- 
izi-d  by  net  of  Congresit,  the  United  States  ia  not  oound,  nor  is  ftn>' 
exerulire  ollieial  emjiowervd,  to  pay  intefMt  on  claims,  wlinther 
arising  out  of  contract  or  othcnose.*  It.  St,  S04,  July  SI,  1866;  SS, 
606,  3lay  SO,  187S;  P.  SS,  448,  Mar.  SS,  I89S;  64,  464.  Aw,  3,  189S. 
IV.  It  in  well  settled  that  the  United  States  is  not  legally  rei<pon- 
siblo  for  the  torl^  or  cnminal  acta  of  its  ofiicen*  or  agents,  whether  of 
commlssiou  or  omission,*  and  as  the  Government  can  act  only  through 
it,i  oHieers  or  agents,  no  wrong  resulting  from  a  tortious  or  cHminid 
act  would  be  tho  wrong  of  the  Govenuncnt,  but  would  be  the  wrong 
of  only  the  person  commiting  it.     So  held,  whore  elaiuia  were  for 

lerson'ftl  injuries  intlictcd  upon  citizens  by  United  States  soldiers. 

C.  5U)S,  Oct.  4,  IS9S;  6100,   Mar.  SO.  1899;  6586.  June  17,  1899); 

or  the  support  of  the  wife  and  children  of  a  citizen  kilted  by  a  soldier 

C.  6S61,  ^ov.  6,  1898;  16825.  Sept.  S,  1904)  \  '^  dnnuiges  on  account 
m  injuries  resulting  from  occidental  or  negligent  shooting  of  a  citizen 

'  Id  XlllComp.  Dec.,349.itw»id,  "MoKover.ltltdoubtfulUtheheadotadepait- 
tneiit  is  uutliuriiM  to  liquidulo  ft  claim  fora  marine  (ort  committed  by  n  i-osnel  of  tlio 
Unitpd  StatM.  It  i*  w«ll  oxlabliiilied  that  ia  onltitary  etutM  Uia  I'niiod  SiaiM  ia  not 
li&ble  (ordaiBijtM  tvaultiaglKDi  llianeelieanceoTloillousaclsof  itnufflc«raorM>«ni8. 
(VI  Camp.  Dec.,  751;  XI  Id..  T67;  Xll  id.,  bSO,  8V>.)  But  on  nKiiKioii  to  thia  nilo 
appoan  Ut  bo  racognuod  ia  ui*  csto  of  mwiiM  inrla.  Hoi  o^on  in  fiirh  rawm  rlainu 
fordBiaageaai«not«DfotveabIeat»iiuttheUahedStatt«.'*ciiiiiK  i\ii>  .tiren.  7  Wall., 
lib.  Th«Com{ttnUw (unhor miiarked in  thoum^! opininD,  " It Uuboou  thu  pnirtlce 
tomtoriuchclaUna  toCMiErMMforappnpriaiinD," 

'  Surb  a  proviMon  ■■  now  iocorooratwt  in  nil  ivun^  ol  land  (or  mancuvn'  putpoMa 
and  tot  ibt  urn  by  the  OnRtnJted  NiUlia  u  tanwl  niiii;i-«. 

'  Angerica  v.  Boyurd.  If!  V.  8..  280;  V.  8.  r.  McKi-v.  81  id.,  4.'j0;  Til»on  ».  V.  S.,  100 


30;  17  id.,  &51.  But  whcra  a  aum  of  mcocy  wm  paid  byaSutefori&terMtiipoD  Jla 
bonda  ianiod  in  ISGI  to  delra>-  expenan  to  be  [ncimed  In  nisiiw  tnopa  for  tlio  naiioiud 
defense,  thut  miiu  iircgudvd  oaa  priacipial  iiim  wbich  tbn  ifnitM  Slalt*  aftT«^cd  lo 
juy,  and  n<ii,  iiiiiTMl  within  the  meaninK  of  tfao  rule  pMhibiting  tho  allowniK'A  o( 
iDtcrat  accruing  upon  claims  acaLnat  the  IJuitod  Statoa  prior  to  tiw  icndition  o[  iud«- 
m«ni.  U.  S.  t>,  Nl-w  York,  160  U.  8.,  6QH;  PeDDayhiDM  v.  U.  S.,  36  Cl.  ri*.,  WT. 
Tho  act  of  Mar.  3, 1911  (3ft  8tal.,  1141},  reistiag  to  th< Court  d  Cuims.  rociuu-la  llw 
(allowing  pro\'i«iou:  "No  loWrest  shall  bo  atlowMl  od  any  claim  up  lo  tho  tlm«  <■( 
KoditJoa  ot  judnnont  thc-roon  by  tho  Court  of  Claitna,  ubImi  upon  a  contract  «spr««l]r 
atipnlnlinttlnrtboniyinpnt  of  inlerMil." 

In  the  nbeenco  ol  «taiutory  atiibnrity,  a  military  oflScei.  in  ■-•ntoriiiK  intoacontnct 
as  tho  rvprrmtntativu  of  tho  Unitod  SinlM,  should  not  atipulata  with  tl>o  cnatnctor 
thul,  in  COM  iM)-monta  duo  him  under  ihe  contnct  are  d«la>-ed  beyond  a  conala  tim«, 
ho  will  b«  entitled  lo  claim  int«r(«t  thcnon. 

'  I'ittnan  t..  V.  R.,  20  (*L  Ck,  SSft;  Oibbona  v.  V.  S.,  8  Wafl..  260:  id.  T  Ct.  TU., 
10&;  Langlonl  V.  U.  S.,  101  U.  S., »1;  Genaaa  Bank  v.  U.  S..  M8  U.  8., 680;  UiU  v. 
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by  ft  aot(li(>r  (<7.  6X60,  Nov.  S.  IH98);  for  clmnngos  to  railmad  train 
wiii'P'"''"''  ^y  sol'lifrs  traveling  thereon  ((?.  S^SS,  Dec.  tO,  18S8)', 
kit  daiuof^s  on  accounl  of  injiinr*  rtwc-tvi-d  wliilo  a  contract  nurstt  on 
»  United  StaUKi  transport  and  duo  to  altp^ed  ncgligeooe  of  oflicials 
of  the  Government  (C.  66^1 .  Jwu  £8,  1899) ;  for  domngps  on  account 
of  injuries  int1irt«d  by  a  snidipr  upon  u  C'ubuu  policomiin  white  ibe 
UtUr  was  att«iupting'  to  nrrvsi  iJiu  soldier  {C.  17768,  Mar.  ZH,  lOO-'i) ; 
for  dunages  to  a  private  vehicle  resulting  from  its  collib-ion  with  n 
twtltfty  caisson  (C.  SS03S,  iWiny  j87,  1909)  or  other  Govemmrnt 
Tehicle  (C.  S9Z94,  Jan.  IS,  1912)',  for  damai^'s  from  pereoiml  injurim 
caused  by  a  visitor  to  »  national  »M>raet^i^'  stepping  into  n  drop  pipe, 
whiob  it-'  was  claimed  was  not  kept  in  a  vondition  of  rcnKonnblo 
s^ety  (C  15861.  t'th.  8,  1904);  for  damages  lo  a  thrashing  machine 
«ui>ed  by  the  collapse  of  n  briclgo  in  a  natjonaj  ccmotm'.  due  lo  the 
aDeged  weakened  condition  of  the  briilgn  arlting  tliroiigh  govem- 
mental  neKliE«^J»'^e  {(''•  l-^Stil,  Dec.  10,  T90S);  for  dnmagt-w  Tor  tho 
killing  of  nn  American  solilior  by  a  <\iban  j)oliceman  during  the 
time  i'uba  was  imder  luililiiry  gnvL-rnrnftit.  it  nppcarijig  that  the 
luUing  waa  not  justifie*!,  nnil  the  policeninn  bring  coiL^iilcnvd  &s  an 
■sent  of  the  l.'mted  States  in  (-(inTiri^  on  the  milltury  giivcriiiiK'nt  in 
Olbft  (C.  I10S7,  Avff.  22,  I9i)t)\  for  dnmagcH  for  the  negligent  injurv 
to  property  or  wounding  or  killiug  of  a  human  being  or  jirivate  ani- 
mal by  a  bullet  fiml  by  troops  while  engaged  in  target  pra<;tic« 
W.  tSS84,  Aw.  6, 1902;' 16875,  Aug.  ^.  190^:  219S9,  Aug.  18. 1907); 
for  damngea  caused  by  a  member  of  a  recruiting  party  Icai'ing  the 
water  running  in  a  baihlub  at  the  recruiting  oftico,  so  that  the  water 
ran  over  and  ilam»ged  goods  on  a  lower  floor  (V.  22049,  Sej>t.  10, 19(l7); 
_for  the  value  of  u  private  lauitoh  that  soldient  while  in  swimming 

,a..l49U.S..[i03:  ikhillingeri'.  U.S..I6ftU.8,.til3;  Itelknap  v.SHiiM.  till  U,  S., 
J-  Mo«|3in  f-  f.  S  .  H  W.U.,  MI;  XII  Comp.  Dw,.  MO. 
FJuiImi  Stnry  id  tivi  v<irk  on  agviirv.  pcc,  310,  rayn:  "  It  U  plitin  thnt  lhl^  Govrmmnnt 
.IkU  u  not  nypontiilito  for  tlio  miHltaMooM  or  vTongs  or  ueglteonne  or  oiniN-Iunii 
ol  duty  <■[  ttwi  mitxinlliuui  i^ilit^vn  or  igenta  cmployvd  in  th»  jiiibUi-  tvzvUt:;  for  it 
doe*  not  nndnrtako  tn  RunnuiUw  b>  any  penon  the  fidditv  of  any  (rf  tiie  ')fl1<'<-r«  or 
•grata  whom  it  ■.■uiiilo^  iiiii-c  Uiut  would  involve  it,  in  all  il»  o[icr»ti<.<iiB,  in  ecillaia 
jg/^ganmnaeaiji  nii<l  lUDirulUiv  uml  losMir,  which  would  be  sulivMiiiw  nf  tbo  |>ul>lic 
lla."  IaSliield»v.Ohio,9&U.S.,319,itirMW<l"AGovi>mitu>nt  Riay*>eiiloMr 
^luvligence  o(  its  olBcecs,  Iml  it  never  lieconm  bound  to  otlmo  tor  th«  eonm- 
inifloJMdinoglM-l,  nnliMiill<u  v<ycxpr«*vnwincnt  tothateffpci." 
:  niiil«  ibo  OovemnMDt  ii>  act  [wcuniarily  reapondltle  for  torte  comniilted  by  ofllcvn 
■ml eolMted  nwn,  Ibc  Uttn >n> «o rtBitviM'bie, and  a-dde fmio  ttidr lluiiliiy  to <-ivil 
tatt  may  and  aboukl  in  cbmci*  ravcred  l>y  the  fifty-fourth  artidi*  of  wnr  )>•>  proroeilpd 
■ninit  w  rcquinid  by  that  artiele.  See  the  folloirinK  ctiefm  tu  thic  cffvi-t  lliat  a  (>ov* 
.Tit  tgfi^tl  <wmiiulUiie  a  tiirt  U  ponoDally  retfoonniMo:  l.iltlc  v.  BuTome.  2 

L.  170;  Cnmnwypf  v.  S«wtou,  W  U.  S,.  a4;  OhIjotii  v,  U.  8,.  B  lUTieat.,  871; 

Ik«r1  o(  UquiiUUon  i.  MrCoiob,  92  U.  S.,  Ml;  Allen  v.  MMimw.vtc,  W.  Co..  114 
U.  e  .311;  Pi^nnoyer  V.  MpCouniiuchy,  HOU.8.,1:  IWktmp  i>.  Sfhild,  101  U.S.,  18. 
CWaM  ■gainst  the  United  Statw  lor  •InmaKmi  aritfinK  from  iJie  lorla  <rf  Oovemment 
aptnti  Ifavo  fvpealedly  been  pro^iiii'<l  to  Tutif^nwi.  but  Uiut  hoAy^  has  refused  to 
■p|na|»fiaM  (or  tlwm  except  m  a  frir  ununial  rnM^.  An  unjiniprifltinn  wiui  mode 
b  Iba  (oUovlnf  inittanrM  among  olben:  In  I'onneclion  uiui  an  ox]ilii«ion  in  tlio 
VtthtaglMI  Araeeuil.  Junv  17,  ISM  (13  Stal.,  41i}-ll;);  in  ixinnccliun  wiUt  uu  vxphi- 
riw)  in  (l>e  Wwliiiiirtrjn  Anwiial  in  Mwrh,  18HB  (14  Stat.,  SISl);  in  connoctinn  villi 
It*  daaili  nud  Iiiiurv  of  a  number  cJ  clerkH  at  Foru's  Theater  In  Wa«hinKloD,  Jiino  U. 
t>n(2lliaut..392;  29f!Uit..373;  30Sut..lOB:  31  Rlut,  11111'):  in  t-i>ntiortion  with  the 
opIcHon'il  an  ammunilion  chmt  in  Ihe  city  of  Chfca^.  July  10.  l^M  (32  8iat..  1443); 
b  eoBBac-tJoD  with  an  ia'yarr  to  a  <fennno  lubjert  injured  by  a  buUot  fixed  by  troops 
atdla  al  taf|at  pnctioa  in  IWS  (.SO  SUt.,  IW). 
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u»«l  without  auUiorily  to  divv  from,  Uio  Inundi  being  avcidon tally 
sunk  from  ovoR-rowiiinK  (C.  S9108,  Od.  10,  I9U);  for  damaRes  to  a 
private  vowsol  from  a  collision  with  n  Govcmmont  vessel  (6'.  20194, 
Avg.  to,  1006)',  for  tho  vuluo  of  proijerly  stolon  or  iUegaltv  (ippro- 
priatod  by  a  soldier  (W.  6S,  B79,  A^.  7.  ISS7;  P.  SS,  165,  Jvne  SI, 
18S9);  fur  th«  viiluo  of  certain  ships'  sumilios  stolon  by  militar>- 
priwiners  on  board  a  chartered  transport  (v.  11974,  •'«"■  •??'.  1902); 
fur  ths  value  of  jowcli^-  tstolt-n  from  natives  by  ^ollliors  diirine  a4.-tive 
mililarj-  operations  in  tho  I'liilippine  Islands  ((?.  I65£7,  Aoi'.  IS, 
1904);  f*""  'be  vahio  of  timber  cut  on  privttt«  land  by  »oldiorx  wrong- 
fully and  in  i^mranre  that  tbe  land  was  privat*  property,  even 
thongli  such  soldier*  wcit'  at  the  time  engaged  in  the  (liseliarge  of 
ollicial  duties  (/».  38,  319,  Frb.  H,  1890)',  for  injuriM  to  fences  and 
firo]M  resulting  from  the  iinauthori7.ed  maneuvering  of  troo|Mi  over 
pi-ivato  lands  near  a  miUtar>-  r>ost  {C.  IS97S,  Jvly  XS,  190S) ;  for  the 
valup  of  intoxicating  liqtioitt  dostroyed  bv  Ironps  while  on  <luty  in 
tho  city  of  San  Francistio  in  llio  pruHocution  of  rt-Iicf  work  after  the 
earlh(|iiiike  in  1900,  it  appealing  that  ('ongi-ess  bad  not  assumed 
responsibililv  for  kucIi  net»i  and  had  made  iiu  appixipriation  for  the 
ptiymeiit  of  such  dumagp?,  Tlie  liquor  referred  to  above  was 
de!<troye<l  by  tlic  troops  n-t  a  matter  of  ne^reswart'  police  protiiulion  in 
order  to  minimiKe  the  danger  from  fire  and  to  jjrcveiit  possible  mob 
violence  [C.  S0SI2,  Ihe.  19,  1906);  for  tbe  value  of  eigars.  clothing, 
and  other  proiwrty  {not  consisting  of  intoxicating  hquore)  claimed 
to  have  been  looted  by  troops  during  the  San  Francisco  etirthquako 
(C.  tOil2,  Mar.  27.  1907);  for  reimbursing  enlisted  men  for  sums  of 
monev  deposited  bv  them  witli  their  eompanv  commander  and 
embezzled  by  hira  {<:.  17191.  Nov.  SS,  1904). 

Where  certain  trees  on  private  land  were  cut  down  for  use  in 
th©  construction  of  a  puntoon  bridge  in  the  course  of  tactical  instruc- 
tion under  direction  of  the  aulburities  of  a  servico  sclnKd,  htld  that 
wlijle  tbe  owner  of  the  trees  might  lawfully  be  paid  for  the  timl)er 
out  of  the  funds  set  aside  ft>r  tho  u*o  of  the  scrrice  scbool  in  connoc- 
tJon  witb  which  the  punloon  instruction  was  being  carried  on,  ho 
could  not  be  allowed  anything  in  the  nature  of  damages  for  the  tor- 
tious act  of  the  troops  in  rutting  the  timber.     V.  S496S,  May  17, 1909. 

A  reward  having  been  olTercd  by  the  military  authorities  for  three 
tiovcrniucnt  nuiles  thnl  had  been  stolen,  n  Nberiff  s^iwd  thiix*  inuloe 
which  he  had  good  reason  I"  helievo  were  the  stolen  animals.  Tho 
person  from  whose  posscM<ion  the  i-beriir  }itid  taken  the  mules  xuinI 
tlie  Hherilf  for  the  vnhie  of  the  inuloi  and  tditaiiied  judgnu>nt  against 
liim.  The  fibnrifr  m«dc  liaim  against  the  Ooverninent  to  be  reim- 
bur¥>ed  for  the  umountof  tlie  judgment  and  lut  ex|H'nses.  HtUI,  that 
tho  Government  was  not  legally  responsible  for  such  Items  ami  that 
if  tJie  sberitf  bad  been  misU'^l  I»y  an  oHicer  or  agent  of  the  Oovern- 
ntcQt  as  to  tho  identity  of  tlic  three  nmlos  seized  tho  Govenuncnt 
would  not  be  liable,  n.t^t  would  not  be  responsible  for  (lie  torts  of  its 
oflieers  or  agents.  V.  17526,  Fth.  11,  1905.  So,  htM.  also,  where  a 
city  marshal  arrewtod  as  a  deserter  a  private  cttineii  who  waa  not  in 
fact  a  deserter  fhmi  the  Army,  and  the  oerson  arreste<l  sued  tho 
marabttl  and  recovered  judgment  against  tiim.  C.  19S6S,  Fth.  S8, 
1906. 

A  provision  in  a  lease  of  laml  for  maneuver  purposes  for  the  cou- 
uderation  by  a  board  of  tho  damage  done  to  fences,  crops,  and  the 


CI-MMS  ir. 
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Iil»  by  trcK>p6  would  not  include  losse;)  rcmilting  from  tticftn,  Inrco- 
iues,iind  utKor  )>n<<lAlory  ocU  coininitU'd  bv  Utd  (roups  which  took 
part  in  tlic  nuuMuvera,  as  tho  Umtod  Static,  in  the  abwnre  of  niilJior- 
Itv  uf  CongrcM,  woitld  not  be  it-Apoimihlo  for  Ihn  tort»  or  rriniiiiid  acta 
of  iU  sgi'nifl.'  C.  18SSS,  Hay  19,  190^:  17685,  Ftb.  27,  1905.  Nor 
Wtiidd  any  executive  ofIiff<r  of  the  Oovrmmont  be  nuDiorizod,  in  thu 
ab^i'iK'i'  of  Con^-ssioiinl  IcgiNlntiuii,  U>  enter  into  a  contract  to  make 
tin-  I  'nit<-<I  Stall's  rcsimnsible  for  tortious  or  i-riminal  a^^ta  of  itt  agoiils. 
C  1/^71,  Jan.  HO,  1904:  1758.5,  Frb.  S7 .  1905. 
Dnrin^  the  Philippino  inaurrertion  UnitocI  Stat«s  troops  orciipied 

Crivaio  junpcrty  under  an  implied  lease,  and  tho  preimsca  were 
uroed  vliilo  in  their  possession.  Held,  that  if  burned  through  tiio 
carttliwaiess  of  llie  troops  the  Government  would  not  bo  linblo  at  it 
is  not  liable  for  tJie  turta  of  its  agents  and,  held,  furtlior,  that  the 
or<*iipation  of  the  prembes  did  not  pyc  me  to  an  implied  obligation 
to  n'iinbur«<>  tho  owner  for  tho  deul motion  of  the  proniises.*  G. 
16541,  D"^-  ■?.  If^:  e64f!0,  Ava.  SA.  I'M'.). 

Ah  iho  I'liitinl  8tnte«  is  not  legajly  rospon^iililo  for  t)ie  torts  of  its 
oliirera  or  aKonts,  the  Secrelary  of  War  could  not  authorize  from  the 
appn)j>rii4lii>n  for  "all  eonliiig<tnt  expenw-a  of  the  Army  not  other- 
wise proviiled  (or,"  the  payment  of  damagea  aa  com]j«naation  for 
prntonn)  iiiiitry  to  a  native  f'ilipino  amdentallv  aliot  on  a  HHe  range. 
C.  mi 4.  Avg.  tr,  1910. 

Wl)nro  diimaj^  were  claimed  by  the  owners  of  a  private  tug,  due 
to  tho  tug  fouling  tho  buoy  linrs  of  cerlnin  minea  idanted  by  the  niili- 
larr  aiithontict)  (C  I86m,  Se^.  12,  VMJ);  una  wh«!ro  a  battery  of 
light  Artiller>'  while  engaged  m  target  jirnctire,  lircd  certain  aKelU 
wKiich  inJKsed  the  target  and,  not  explodniff  when  they  cume  to  rvst, 
were  loet  and,  a  year  afterwanls,  were  found  by  some  children  who 
caused  tlivin  to  explode,  thcrvhy  »erioiiK]y  injuring  lliu  chddren  {C. 
19319,  ilar.  10,  ibiiG);  and  where  a  sewer  was  conslnietod  across 
private  lands  over  which  n  right  of  way  had  boon  granted  and  an 
injury  wa«donc  to  private  property  by  reason  of  tho  construction  of 
th**  aowrtr  {C.  19296,  Mar.  13,  1906);  where  a  contractor  had  n  eon- 
trsrt  to  cut  hay  on  a  nuli(ar>'  roeervalioii  and  dvhvor  the  aaine  to  tlie 
military  authorities  and  certain  of  this  hay  in  stacks  and  not  vet 
accepted  by  the  Governing' ut  caught  lire  from  the  burning  of  lire 
guards  on  the  reservation  (C.  84^4^,  Maxj  I,  I9I)9);  where  a  horae 
WuM  injtin>d  by  fulling  into  the  opening  of  a  coal  vault  on  Oovemmont 
property  iC  S76SS.  Jan.  IS,  1910):  where  a  bullet  fired  by  troops 
angagaHt  in  target  pcactic*'  wound<id  a  i)rivftt<>  ritizen  at  a  distance 
from  the  target  range  (C.  161181,  Oct.  24,  1903;  16537,  Nm\  £4, 130S); 
where  the  mules  of  a  sieee  train  rnn  away  and  injured  privateprop- 
erty  IC.  8949,  Srpt.  17,  1900;  14806,  May  1.  1903);  where  a  pnvat« 

■'sm  XVI  Cmop.  Dec.,  GW. 

*Sm  U.  8.  r.  B<Htirick.  H  IT.  8.,  68,  iriicrv  ii  u  mid:  "An  totlio  dcMtmrUim  of  a 

fan  of  A«  buildiiiRii  by  fln<.  ihrrc  n-v,  V  how  liona  men,  no  mcpron  BKroemont  to 

fwpair  la  ll)4  teaw.    The  implied  ohliinlkin  bi  nut  (o  repur  generally,  but  to  eo  nm 

llto  pnparty  u  to  iiLik<'  rvpalfa  untii!i-eiMr>-  m  Ur  lu  poEtdble.    It  U  \a  t'flcet  a  eov«- 

aaMM>ia*t  vnlunlmry  awto  and  nnlhuiff  inore.     ll ku  n<ivor  l>«rn  no  cumtniMl  on 

^^^^C  a  tenant  Bn»v«rab1o  tir  M^riitealM  (Lunweo,  or  to  bind  btm  to  rebuild,  if  lh« 

^^HEp  ar«  burned  d'twn  nr  'nhcrwiae  dettKyodby  acridcut.    lu  thu  uuw  It  (im  nnt 

^i^^TOuad,  Mtibnr  in  ll  rlnimrd  in  tho  pnirtinn,  ibnt  thn  premtim  ntMxi  bMrntnl 

ltii»mli  U»D  ne«lect  «l  tliv  I'niioil  8iat«e,    no  judgment  nui.  iberoforv,  tic  mndi-riHl 

■—■•-'  tba  United  StuUa  uti  ibii  nccoant." 
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V.  Whero  ft  pnv«to  lanilowiior  rlnimod  Hint  the  vnlui'  of  his  prop- 
ty  had  bpon  rfducod  hy  the  erection  of  a  Coast  Artillery  battery 
•«r  his  promiM^,  hfld  that  as  ('ongnws,  liv  Huthon3:ii)g  tho  erection 


vcssal  was  (lamaecd  by  a  collision  with  a  GoT<>rnnn'  „  , .  _ 
Feb.  1,  lOOS;  19571,  Apr.  g6,  19(J6);  whore  a  citizen  was  »hot  by  a 
in«n)b«rof  theprovofitgiiardin  atl«inptin);tokill  n  mad  dogif'.SSSS, 
Mar.  9, 1899);  whcro  C»hing  nets  were  datnu['(^d  by  tho  removal  of  s 
cable,  the  nets  having;  been  built  o^'er  the  camo  after  it  was  laid  iC. 
18760,  Oct.  S4,  I90S);  where  ft  bieycle  belonging;  t«  a  elerk  of  the 
War  IVparl tnent  was  injured  hy  a  public  animal,  the  bicycle  being 
lauTullv  in  the  courtyard  of  the  8t-iite,  War  and  Navy  Building  at 
Washington  (C.  15S2Ji,  Od.  8,  t9l)S)\  whi.re  a  small  boat  that  had 
come  aaltore  at  a  military  n-scn-ation  in  violation  of  repeated  warn- 
ings not  to  land,  wah  destroyed  by  thu  roininnnder  of  a  military' 
patrol  in  obedience  t/i  orders  of  hia  commanding  officer  {C.  97G2,  Fth, 
4,  1901),  held,  that  if  tho  action  of  the  Oovermnont  or  its  agents  in 
the  above  instances  was  a  perfectly  legal  one,  there  being  no  negli- 

§enc«  of  any  character,  the  Government  would  not  be  responsible  in 
amages; '  and  that,  on  the  other  hand,  if  the  injnry  resulted  from 
an  unlawfid  art  or  negligence  on  the  jmrt  of  any  agent  of  tho  Gov- 
ernment, tho  hitter  would  not  ho  responaible,  since  it  is  not  liable  for 
the  tnrts  of  its  agents, 

V.  "■• 

erty 
near 

of  a  batter}'  at  that  place,  had,  in  ciTect,  "declared  that  there  was  a 
legal  neceasltv  therefor,  the  batteiy  conld  not  be  considered  a-lcgat 
nuisance,  and  the  United  SUtes  would  not  be  liable  for  any  damages 
tlmt  might  result  Ihorcfrom.  C.  ir>i^2,  l-'eh.  9,  100/,.  So  where  the 
Secrel-aiy  of  War  nutlinrizcd  State  and  rountv  ollieiaU  to  ct^tnhli'^h, 
vmder  the  supervision  of  the  Marine-Hospital  Service,  on  lands  under 
tho  contml  of  tlio  War  Department  a  liospital  for  contagious  and 
infectious  di^oaKcti,  /it!d  Ihat  the  estAbli<ilunent  of  such  a  hospital 
would  not  be  a  nuisance,  but  that  if  it  could  bo  considered  «  miltance, 
the  nuisance  would  be  one  credited  through  tho  tort  of  an  olfieer  o[ 
the  United  States,  and  as  the  United  States  Lt  not  liable  for  the  tortf) 
of  it«  oflirers,  it  would  not  bo  liable  to  adjoining  property'  owncra 
who  claimed  to  be  injured  bv  Uie  establUhment  of  the  hospital. 
C.lSI749,July(!.l0O7. 

Two  native  women  of  Port-o  Rteo  received  gunshot  wounds,  the 
occidental  result  of  a  shot  fired  hy  a  United  Stnlcjt  soldier  who  at 
the  time  lawfully  fired  llio  same  while  atlempting  to  arrtst  another 
party.  They  submitted  claims  for  damnges,  Udd  that  the  United 
Static  was  not  tegnlly  liable  therefor  whether  or  not  there  was  negli- 
cence  on  tho  part  of  the  soldier.  But  aa  these  claims  were  of  o  class 
for  which  Congress  Nomclimes  makes  componsatJon,  and  as  the 
militar)'  authorities  were  oxt^rclsing  all  the  powers  of  goveniinent  in 
the  island  of  Porl<»  Rico,  advi.trd  that  compensation  for  tlie  injuries 
could  legally  he  made  from  the  revonuos  of  the  island.  If  made, 
however,  in  tlin  form  of  an  annuity  it  would  remain  operative  during 
the  continuance  of  Uie  niihtary  government  only.  C.  BdiS,  June 
«?,  1899. 

Although  there  is  no  law  of  Cougrws  wliicli  vests  in  any  ofRcer 
or  department  of  the  Gnvemraont  authority  to  exorcise  control  over 
((hipping  m  navigable  waters  of  the  Unllinl  Stateji  witli  a  view  to 
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restrainini;  its  movement  in  order  to  raciUtate  tarcot  practice  or 
miniiiiixo  danger  Iherofmm,  yet  u«  llio  wmicousI  dofrnses  are  con- 
>triictiHl  oiil  of  funds  appropriutcd  by  Coiyjress  and  thtf  Kune  and 
aiiiniiinilion  uactl  in  tai^ot  practice  bit  olitained  willt  aiiniJar  fiinda, 
ailfi»ftt,  tliat  wlion  Uii-  ^ns  m  any  purtit-itlKi-  work  of  8cai.-oa;^t  def»nso 
nrn  listed  by  its  jrairlson  foi-  tarppt  prartire  anti  the  firing  ia  beiii]; 
condiK'Icd  in  ccdifoimily  to  rcj^ulalioai  prescribed  by  the  Seci-etftry 
of  War,  lh<'  yurrison  would  bo  not  only  cngagod  in  a  lawful  occupation 
but  would  bfl  carrying  into  ctloct  Ilic  will  of  Congre>i«,  and  tihotild 
bi'  coiL-iidcri-d  as  engaged  in  llit>  pcrforniuncc  of  ihcir  public  duty 
and,  therefore,  if  while  so  engaged  and  oxerciiting  a  due  degree  of 
euro  1o  prevent  awidtfut^  to  pa^isiii^  vessels  a  vpsscl  is  injured,  it 
b  doubtful  whetliiT  a  ctaini  for  re.imDun>cment  could  be  BucccesfiiUy 
tnainliiiiied  tx^fore  Congre^.     C.  16665,  Aii^.  4, 1904. 

VI  A.  A  fuyuJ  citizen  of  a  State  within  the  theater  of  the  Civil  Wot, 
in  order  to  prevent  IIio  capture  by  tiie  enemy  of  a  stcanier  belonging 
to  him,  caused  it  to  bo  run  up  a  small  stream  and  concealed.  It  was, 
h"«ever,  discovered  by  a  parljjiwn  Confederate  forcer,  by  which  it  was 
diMiiuutled  and  partly  sunk  but  not  held — the  owner  continuing  to 
ats<;rt  through  an  agent  who  remained  with  it,  hi^  right  of  property 
therciii.  SuliscquentJy  it  wils  Ijkken  J>os8es9ion  of,  raised,  rehtted 
and  used  in  the  war  by  tJie  Federal  military  authorities.  Upon  an 
application  by  1  he  owner  at  tho  end  of  the  war  for  'As  restoration  and 
compensation  far  its  u»e,  hdd,  that  not  having  been  in  fact  taken  from 
tlio  prMM>K-iioii  of  the  momy  it  was  not  subject  to  u  claim  fur  military 
taJpaije.  such  as  that  allowed  for  property  recaptured  '  or  recovered 
from  pirates;'  but  that  the  sums  expen<V'd  by  the  (jovcmmciit  in 
raising  and  refitting  it  might  properly  be  offset  against  the  amount 
daimed  for  its  uhc.     li.  BO,  473  arid  4SS,  Mar.  16  at^d  S6.  IS66. 

The  capture  from  an  tntvty  of  enemy's  property,  tliough  by  civilians, 
docs  not  entitle  the  captors  U>  mililarv  sulviige.  Thus  wlu>ro  a 
steamer  belonging  to  the  enemy,  and  wliich  had  been  used  by  them 
ia  the  prosecution  of  the  war,  wns  removed  froni  Now  Orlcana  just 
before  it«  occupation  by  the  Federal  forces  and  concc^aled  in  Bayou 
Jac(jues  whore  it  was  found  and  taken  poi«)iej<sion  of  bv  a  detachment 
of  tnitcd  SiatC"  troops  and  military  employees,  by  wliom  a  claim  for 
militar>- salvage  was  thereupon  interposed,  hdd,  that  such  claim  was 
quite  without  h'gnl  «^aiiction,  the  stx^'auicr  having  become,  upon  cap- 
lure,  under  the  prnvisiona  of  sec.  1  of  the  act  of  March  12,  1S63  {12 
Slat,  820),  Oic  property  of  tlic  United  States.    R.  SO,  S6S,  Apr.  S5, 

isee. 

TI  B.  It  US  a  general  principle  of  liiw  that  public  property  slamU 
oil  the  ttaiiie  footing  with  private  prop<>rly  as  regards  salvage  and 
general  average,  and  there  is  a  hen  against  pubUc  property  for 
•prvicw  and  general  average,  except  that  where  property  of  the 
United  States  is  iu  tho  actual  poaaeasion  of  the  Uoited  States  it 
can  not,  in  the  ab^nce  of  authority  from  Congress,  f>e  tho  subject 
iif  nn  ndmiialty  lien  to  enforce  »ucli  claims  for  sulvago  and  general 
Average.  Therefore  whero  the  possession  of  public  properly  has 
bean  turned  over  to  a  canier  the  property  may  licoome  subject  to  such 

'  8m  tbe  Aokella,  4  ItalluN.  31:  Bmp.  Tingy,  iil.37;  Talboi  v.  Secinaii,  ICraacb,  1; 
Tbn  Adrlinm,  9  id.  3*4;  Mnmlull  r.  Itrlunam  ln«-  Co.  tVd.  Cu.,  !I177. 
*  Uavtaoa  v,  S«al-cl(iw.  'i  l\ia«,  324;  1am  v.  Tho  Atewmder,  id.  4(W. 
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a  Uea,  and  if  the  United  Stat«a  sf^in  ^ot^  posnession  such  posseasion 
of  the  Vnilcd  Stat4^  will  bp  aulijert  to  the  lien.  '  B,  £1,  241.  F*i, 
le.  t8S6:  O.  i7725.  Mar.  31. 1905;  17851,  Aiir.  S4, 1905.  tS9S8,  Jan. 
£6,  J809;  8^505,  Mar.  1909;  but  to  thU  rule  exceptions  have  been 
establishiMl.  Lt  \\o»  bovn  held  that  our  nntiotial  H)iip»  of  war  slioultl 
not  be  liiible  to  arreat  and  detention  at  the  suit  of  salvere,  "on  account 
of  the  injury  and  inconrenionec  whicli  might  rc-siilt  to  the  public 
interoils  therofrom."  Tliis  reasoning  would  appear  to  he  equally 
applicable  to  a  case  of  Hupplifls  en  route  to  armies  in  the  field  in 
time  of  war.  So,  htld,  where  cerlaiii  i*ub»i»lence  and  uuailormaster 
stores,  in  transit  to  our  armies  in  the  field  ami  needed  for  their  use, 
were  detained  hy  the  Unit«d  States  mntshal  at  (.'aii-o,  111.,  at  the  suit 
of  the  Hidvere  of  a  ^learner  sunk  with  her  car[?>  (including  thcso 
supplies)  in  the  Mississippi  River.     R.  Si,  341,  Feb.  16,  1S66. 

iJuring  the  war  between  Ru!>»ia  and  Japan  an  English  merchant 
ship  carrying;  public  property  of  the   United   Statea  was  stopped  _ 
by  a  Russian  cniUer  m  the  Ited  Sea,  searcliMl,  and  held  for  soma  ■ 
timo  and  then  rciloatwd.     Htld,  that  the  Unite^d  States  was  subject  ^ 
to  a  claim  for  i^neral  average  for  los-sea  sustained  by  the  sliip.     C. 
19600.  J/ay  18,  1906. 

VI  C.  Wliero  the  private  property  of  ofTieers  is  being  transported 
at  Government  expense  on  a  private  vessel,  which  was  disabled 
and  became  aubject  to  a  lien  for  xalvage.  XeH,  that  the  general  average 
claim  against  Hie  properly'  of  the  officers  should  bo  paid  by  tlis 
Government  in  the  first  instance,  and  the  aubjeet  of  reimbursement 
by  the  ■Jlhccis  left  to  future  adjustment  between  them  and  th« 
United  Sutes.     C.  177U,  Mar.  31.  1905. 

On  a  chnngp  of  station  from  New  Vork  to  Fori  Caswell,  X.  C,  aa 
oQicer's  pioperty  wiui  slupped  by  sea,  and  the  sliip  having  atranded 
a  general  average  contribution  was  declared  on  the  cargo,  Tha 
officer  ohiected  to  payin<t  his  share  of  the  contnhulion  and  urged 
that  it  siiould  he  paid  by  the  Goveniment  because  the  militarv 
authorities  should  have  shipped  his  property  by  rail  at  carrier's  risk 
instead  of  by  8C4i.  Held,  lluit  in  iho  atMieDce  of  an  express  stipula- 
tion to  the  contrary  shipment  by  aea  as  well  as  by  mil  woidd  he  at 
carrier's  risk  the  Cro^'eriuneut  was  not  i-equired  by  law  or  regulations 
to  ship  private  property  of  an  oflicer  by  rail  rather  than  by  sea,  but 
as  an  expenditure  of  public  funds  was  involved  should  afup  in  the 
way  that  would  be  most  economical,  time  being  considered  as  an 
element,  and  that  if  in  case  of  a  shipment  by  sea  the  private  prop- 

>  V.  S.  1'.  Wilder.  28  Fed.  Cta.  Ko.  18091 :  The  Merrimac.  1  Ileucdfct.  301 :  Ret* 
V.  V.  8..  13*  Fe<I,  Rci).  146;  Brown's  ndniiniiiiralnr  v.  U,  S.  If,  Cl.  <'!».  392:  5  Op. 
Attjr.  G«n.  7.^7;  1  Cimp.  166;  nid.409;  IV  id.  M7;  .butwo  VII  Comn.  Dec,  3iiS.  whw© 
nrvlcM  in  lh«  nature  u(  lowing!  were  roadered  and  a  claim  tor  ulvage  wa«  denied. 
InTlMDuviH.  IOWkII.  tU.S.l  15,  tfaooylkbuaiaiufollowi: 

"1.  F«raanal  property  «( iho  United  StatM  on  bourd  olaTeMd,  for  tmniijioftttioB 
bom  one  point  lo  auouior,  is  liable  to  a  lien  for  salvage  anrvlcQi  rendered  tii  mrlng 
the  property. 

"i.  Such  lira  can  not  baeaCorcad  by  tliecourU by  a  miita^inAtlui  United  SUt««. 

"  3,  Nor  by  proceeding  in  rm  when  tbe  poaaeesion  o*  the  ^perty  caa  oaly  be  had 
by  tukiiitt  it  cnit  nf  tlio  ncliisU  p»MH9Ed'>Q  ol  the  officer*  oa  agenla  oi  tho  ODvanment 

"4.  It  amy  be  enforced  by  a  proeeediiu;  in  rrm  wherp  the  process  of  tlie  court  can 
be  enfurced  witbnut  dinlurnins  tho  piitsniHion  of  ih«  Giivenunont.  which,  beiug 
thus  ccoapdlod  to  appear  in  the  court  to  sMOrt  il-*  daini,  mum  diectutm  the  liaa 
beforethepioparty  will  be  delivered  toll."    (2  Panuns  Maritliae  Law,  «26.) 
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arty  of  ui  ofTiccr  should  becoini'  Hubjt^cl  to  n  gnneral  avoroge  cODli'i- 
button  miicli  con  t  rib  lit  inn  hIiouIJ  bo  piiid  by  tbe  oflicer  and  Dot  by 
tb(f  (ir)v.'rniaont.     0.  Sf)01li,  Jan.  IG,  UW. 

TID.  Tbo  troops  Hi  »  iwaooiu)!  poslvxtMted  tht>iii8olvo», us  required 
by  thedr  ofriria)  duly,  to  save  corlain  Govpmineiit  properly,  and, 
excrtinf^  tlifiuitolves  in  addition  iH'j'oiid  tli«  requirements  of  thoir 
olticial  duty,  saved  tho  cnrip*  of  n  ship  in  distress  near  the  post. 
Th«  commandinj!:  officer  of  tlip  jHwt  i-efusfd  to  ivloaHe  the  caiyo  tinlil 
tbe  master  of  Ihi-  voum^  had  paid  SltiU  as  stdvu^^o.  This  sum,  wliun 
paid,  was  phicod  in  tho  several  romnany  funds.  The  master  of  the 
tmh),  afltT  paying  the  salvage  <irniiind«il,  a})pliod  to  tho  War 
Dapartmont  to  Imvc  it  refunded,  llthl,  ihiit  under  the  oirumstanL't's 
of  the  case  the  troojM  engaged  in  tiavinz  the  car^o  wer(>  entitled  to 
aalvH^^,  and  that  if  tboM  enga^d  in  tne  salvitt^o  lU'cguioMx-d  there 
was  no  obiection  to  the  money  oeing  distributed  among  the  several 
company  fund.-*.     O.  t27it.  Jvne  IS,  1002. 

VI  E.  Certain  lumber  was  east  ashore  witliin  the  limits  of  the, 
tnilitnn'  reservation  of  Fort  Caswell.  N.  ('.  The  luml>er  probably 
came  trom  vtMScIft  lost  or  damaged  off  tho  coaiiit.  F^xrhisivc  jurbt- 
diction  over  the  reservation  had  been  ceded  to  the  United  Stales, 
and  tlie  Treasur\'  Department  had  been  eiven  a  iioenoe  by  the  War 
Department  to  \i<iC  a  portion  of  tho  beaen  for  a  life-suving  sljitioii. 
A  portion  of  the  lumber  cast  ashore  was  taken  possc#ision  of  by  the 
k«-|K'r  and  errw  of  the  lifi-witvitig  slulimi  and  the  remainder  by  the 
miluan'  authorities.  Held,  thai  all  lumber  east  ashore,  whether 
Upon  that  portion  of  the  beficli  aAtitrned  to  the  life-saWng  senneo  or 
upon  oilier  imrtionK.  beeame  tlie  property  of  the  United  States,  sul^ 
jecl  to  the  claims  of  any  possible  owner,  and  tliis  regardless  of  whether 
It  ahould  be  wnwdeivd  teehnieally  a.**  "wrei'^k"  or  "drift  stulf." 
Otid,  also,  that  the  sorvices  rendered  by  iho  keeper  and  crow  of  the 
life-saWfig  station  and  by  othei-s  were  not  services  entitUng  them  to 
pa\-ment  for  aiUvago.  O.  SOSSS,  Nov.  6,  1906.  Held,  further,  that 
if  lumber,  logs,  and  driftwood  have  come  ashore  on  a  military  reser- 
vation, and  thus  become  the  properly  of  the  United  States,  they 
should  be  cartsl  for  like  otlier  tlovern'ment  property,  mid  if  consid- 
en-il  unsuitable  to  the  ser\ice  mav  be  disposed  of  as  provided  by 
•rction  1241,  R.  S.     G.  8072},  Dtc'd,  I.W6. 

VI  F.  \Miero  a  contract  for  the  construction  of  two  scows  pro- 
Tided  that  "all  parts  of  the  scows  paid  for  under  the  system  of  partial 
payments  almve  specified  shall  become  thereby  the  sole  i)ix)perty  of 
iIh'  Uiiitt'd  Slates,  but  tliis  provision  sljall  not  be  internreteu  as 
tclMving  the  contractor  from  tlie  sole  responsibility  for  the  proper 
care  and  pn>teclion  of  said  parts  jirior  to  the  deliveiy  of  the  com- 
pleted Boows  to  the  United  States,"  hfld,  a  private  person  could 
not  obtain  an  admindiy  lien  on  ihcttcows  a.sag»iiisl  the  Ciovernment. 
€.3946,  Nov.  5.  190?.' 

Vn  A.  In  determining  whether  during  the  Philippine  insurrection 
tkie  owtu>r  of  property  was  na  enemy— that  in,  wn.s  not  hiyal — 
eonaidemtion  should  bo  given  to  the  peculiar  circumstances  connected 
irith  tlir  warfare  in  ttie  Philippine  Islands.  In  the  Philippines 
tben  th«  Spanish  War  was  over  the  United  States  censed  to  be  in 
toemy  torritory.  An  insurrection  broke  out  and  a  condition  of  war 
txistml  for  Koveral  years.  This  war  was,  however,  not  in  enemy 
muntry,  and  the  policy  of  the  United  Stales  was  to  consider 
•U  Philippine  cormntinities  loyal  except  where  reeistonco  was  met 
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or  there  was  direct  knowicdec  (»f  dUlciyaltv.  Tlifl  ppople  at  tar^ 
were  not  wquirwl  to  take  tlio  until  of  iilli>^«nc'<>,  Tlicri'fnri',  all 
inlinbil-nnts  of  tl»>  PliiJij))>inp>i,  except  in  cerlaifi  limiled  arpiu  where 
till'  C()ndu<?l  of  ll)C!  iiilinl)iluiit»>  led  to  tlio  coiulusioti  tliftt  nn  entire 
community  wa.s  disloyal,  aliniUd  bet  prpsiimi'd  to  bi>  loyal  to  the 
(le  jurt  govcninicnl  unless  thev  wore  st>n-in^  in  tiio  in^urg«>nt  ranku 
or  were  otherwise  known  to  l>o  in  opposition.  As  the  npoplo  at 
largo  were  never  required  to  take  an  oath  of  alleKiinre,  tlie  lailtiro 
to  take  such  an  oatli  iJiould  not  be  considered  as  coneliuive  in 
determining  the  question  of  the  loyalty  of  the  owner  of  property 
taken  for  militnr)'  piiiTtoses.  &j,  also,  the  fact  Uiat  property  wua 
fonnd  to  be  abandoned  by  its  owner  sliould  not  be  considered  as 
concluiiive  tliftt  tlio  owner  was  disloyal,  as  it  is  a  well-kiiown  fact 
tliat  in  many  instances  there  was  a  wholeealo  abandonment  of  towna 
on  the  anpronch  of  American  troojw  by  reason  of  the  wild  storins 
circulateo  among  the  unlives  for  political  eJToct,  and  that  within  a 
few  dajT*  or  weeks  practically  tlie  entire  population  woidd  return  to 
reoccupy  their  proi)erty.  Iii  .such  cngcs  the  act  of  fleeing  frvim  the 
Americans  usuallv  was  not  an  indication  of  disloj-alty  to  the  American 
OovernniPtit.  Tliercfore,  in  the  Phihppinft*  where  property  bad 
been  taken  or  occupietl  by  the  Govenuticnl,  the  burden  sliould  be 
upon  the  0')vemment  to  pr()vp  the  dUloyalty  of  the  native  and  not 
on  the  native  to  prove  liis  lovalty.  The  stale  of  affairs  in  the  seced- 
ing; States  diirinft  the  Civil  "War  was  not  analogous  to  tliat  in  the 
Phiiippini'S.  During  tlie  (Hvil  War  ii\(y>fi  Statt^  which  Beceded 
were  recognized  as  enemv  country',  and  tlioir  inhabitants  were  recog- 
nized as  enemies,  and  therefore  individuals  who  resided  within  the 
limits  of  the  veceuing  States  and  yot  claimed  to  be  loyal  were  retjuired 
to  prove  their  loyalty.  C.  I78I9,  Jan.  IS,  1906:  16-204.  Apr.  19, 
1906: 15699,  Apr'S8,l906;  1664^,  May  1,  1900;  167S4,  May  8,  1906. 

VII B  I .  \\'here  private  property  ia  i^eizod  in  time  of  war  as  a 
military'  nocc^-iity  and  the  Goyemment  undertakes  (o  compen.sato  the 
owner,  there  will  be  paid  a  sum  uiifficient  to  cover  the  ^'ftlue  alone 
witho\it  profit  to  the  owner.     C.  15U8,  Nov.  6, 1903. 

VII  IJ  2.  Where  certnin  carabaos  were  killed  during  the  Philippme 
insurrection  by  ^Vmerican  IroojH,  hetd  that  if  ihej-  were  destroyed  aa 
a  matter  of  niilitarv  necessity,  as  authorized  by  para^rajih  15  of 
General  Orders  100,  Adjutant  uenerals  Odice,  1863,  the  l'nit«HlStat«e 
woi[ld  not  be  liable  to  tJio  owners  of  the  animals,  nor  would  the  I'nitwt 
States  be  liable  if  tlie  animals  were  destroyed  without  authority  by 
individual  soldiers  of  the  United  States,  as  the  United  Statci^  is  not 
liable  for  the  torts  of  iti  ufTicers  or  agents.  The  foregoing  jirinciplcs 
Would  apply  whether  the  owners  of  the  animals  were  in  sympathy 
with  the  Ainericaii  causv  or  not,  and  also  whether  or  not  they  had 
been  porseruted  because  of  their  American  svmpatby.  O.  I84I8, 
Dtc.  SS.  1905. 

VII B  .3.  Where  ppojierty  is  de8tni>-ed  under  paragraph  15  of 
Genend  Orden;  100,  Adjutant  Ueneml's  UHicc,  1863,  which  pro\id«s 
tliat  "  Military  noceasity  *  •  •  allows  of  all  defltruction  of  ppop- 
*rty,  *  *  *  of  the  appropriation  of  whatever  an  enemy's  countiy 
affords  necossflr^'  for  the  subsiisteuco  and  safety  of  tJie  vVrmy;  it  makes 
no  dilTerence  where  the  title  t<i  destroyed  property  lies,  whether  in  a 
national  of  the  belligerent  who  destro)'^,'  or  in  the  enemy,  or  iu  a 

,  ■  8«e  Junius  Iron  Cu.  v.  U.  S..  213  U.  8.  ZB7. 
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neutml  (within  tlie  zone  of  operations),  antl  im  compensation  is  duo 
Uio  ownvr.  und  niiy  coniiiciuiiit  tun  tlinl  iniiy  bo  givou  for»iioli  Uvsses 
iff  entirely  of  Iniunty.  But  uiidt-r  imraKrapli  3S  of  the  above  order, 
wliich  prijvidiis  tlmt  "private  proiiortv,  iinlrss  forfeited  by  crimes  or 
bv  olFensts  of  tlie  owner,  can  be  av'iu-u  only  by  way  of  military  necos- 
\»ily  fur  tlie  »iiTH>ort  or  other  benefit  of  the  ^rmy  or  of  the  United 
States, "  And  which  applies  to  pntperty  ttkken  for  thft  support  of  tho 
Army,  or  for  the  furttieranre  of  its  operations,  compensation  for  pri- 
vate prtip«rty  liiki-n  is  usuuUy  piiid  Ific  i>wner.  Pniiipraph  88,  liow- 
ever,  dues  not  apjilv  to  eases  of  lootlti);  by  soldiere.  C.  lOBil,  Nov. 
12,  I9r>4:  l65S6f  Apr.  17,  I90G. 

Til  li  4.  Durinj!  tho  Philippine  insurrection  the  public  market  in  n 
town  was  burned  by  order  or  tlie  commanding;  ofhrer  as  a  military 
m«asure.  The  fire  (lecideiitlv  i^pread  to  hiuii^es  luljoining  llio  market 
wiiicb  were  not  int^'iided  to  li©  Imnied,  and  they  were  consumed  by 
Uin  tire.  Claims  were  liled  for  tiio  value  of  the  property  burned  in  the 
miirket,  and  also  for  tlio  houses  and  other  property  burned  ouUsidv  of 
the  market.  llfJd  that  the  linited  SUtes  was  not  liable  for  the  toss 
of  i>ru|M-rty  in  tho  market,  as  the  burning  was  dune  »»  nn  net  of  mili- 
tary necessity  as  authorized  by  parat;rnph  15  of  GeiieraJ  Orders  100, 
Adjutant  General's  Oltire,  18*53;  and  tlmt  as  to  the  property  outride 
of  tbo  market  the  United  Stiites. would  not  be  liable,  ii.i  llie setting; firu 
to  the  market  plat-e  wa.s  a  lawful  act,  and  the  burning;  of  the  hou»>es  in 
quMtioD  wiw  trie  result  of  nn  uecidontaJ  spreading  of  the  tiro  without 
neKliKence  on  the  i>art  of  anyone.     C.  1497S,  July  S^,  1903. 

VII 11  5.  A  Hpani^h  veaxnei  was  captured  by  the  Army  in  1 898  in  the 
harbor  of  Ponce,  Porto  Kico,  nt  the  limo  of  the  landing  of  tho  United 
States  troops  at  that  place,  and  was  detained  and  used  by  the  Unite<l 
States  military-  nulhoritic^.  Thu  captAtn  of  the  vessel  sulMoquently 
mado  claim  for  damages  on  account  of  snrh  detention  and  use.  //«/«, 
tlutt  the  claimant  was  not  legally  entitled  to  cuin|>cnsatioit  for  the 
seizure,  use,  and  det«iilioii  of,  or  for  daniaj^es  to,  tho  vessel,  as  it  was 
private  properly  belonging  to  the  enemy  and  selzeil  in  a  hostile 
count!^*  ov  way  uf  militarv  neccs^itv  for  the  benefit  of  the  Army  of 
the  Unile'd  Slatee.'  C.  6V4O,  Mm'.  IS,  1899;  II 10,  Oct.  6,  ikjl. 
II fid  also  that  the  inHtnicttoti-t of  the  President  in  i-egard  ti>  the  method 
of  cariying  on  the  war,  directing  Oiat  receipts  be  given  for  privato 
property  taken  for  the  use  of  the  Army,  that  the  pntperty  be  paid  for, 
and  tlial  means  of  truu^portntiun,  Uiough  they  niay  bo  seized  b}' 
the  military-  authorities,  yet  unless  destroyed  unuer  militar.-  n.  1  r  -it^- 
I  Bhall  not  be  rclaine<l,  worcdireclion.s  to  thoollicei-scharge<)  '  m  I  1  in-ir 
i  executiou  and  <lo  nut  give  ri^c  to  rontrnctual  ri^htH  ur>a|n^t  the  Unilini 
pSiateein  behalfof  thoowneraof  |>rivatepr<^ipertyof  theenemyseizedor 
dealt  with  contrary  to  such  in^lructioiis,  and  that  the  United  Slatee* 
would  not  l>o  liable  to  compensate  the  owuerfortlie  use  and  detention 
of  such  a  vessel.'     €.  tll-iS,  Ihc.  SS,  1901. 

b     '  See  n  0|>.  Atly.  Gen,,  3TS;  U.  8-  v.  IVific  R.  R.  (',> ,  120  U.  S,,  227. 

I     »Sm  Urnnn.  x:  \J.  8.,  «  Ct.  Ctt.  430,  222  U.  8,  5&8'  Dian  v.  U.  S.,  43  Ct.  Cb. 

r444.    A»  U>  Uie  vitvct  ol  tiie  Piwidont'a  |>rwlaD)&lioD  referred  («ia  tho  above  pai»- 

I  gnph,  lli«  Supn-niB  <'«url  in  ihelatUtre^aoaud:  "It  m  not  poNcibln  to  hold  thai  the 
pfqclftinatioR  nt  iho  Prwtdeat  «a«  JnUndoiI  to  suponed«  tii«  laws  of  Mai  and  Bttocli 
lo  ovwj-  appnpriatioa  by  lh«  mllltar>-  offirmn  conductiiis  oixrratioriB  of  war  tho 
obUcstiOM  and  niraadicii  of  rontnu^ti'.  It  cuutd  not  huvo  bovn  Ui«  iTilcnliuo  of  tho 
hmdent  to  prwreat  Uio  onimro  of  prop^Tty  when  t»«eawiy  for  military  ium*.  or  to 
pnveBt  Its  con&eation  or  doatructioD. "    Sec,  aim,  iStgoou'ti  Reporla  an  tba  lav  of 

|r  Civil  QovcmiDcnl  under  Uiliury  OccupatioD,  pa^  61&. 
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Vn  B  6.  During  tliooperalion  of  t)icBntii«li,OcrmaQ,Ruwi«n, : 
Amencan  troops  in  China  iliiriti^  tlit-  Boxer  ivbi'Uion  of  1000  the 
rnilruad  niniiing  botwcftn  T'ii'ntsin  and  Peking  wns  tiikcn  i)o««c«sioii 
of  as  a  militao'  nocpsatj-  by  the  iniliturj-  aiithoritips.  The  road  was 
not  taken  possnssion  oi  by  tUn  spvcral  military  i-ommanders  ac-ting 
jointly,  but  was  altt>rnateh'  sfizeti  by  the  Rnssian,  Gornmn,  luid  British 
niilitiuy  authorities.  Wliile  in  possession  of  these  authoriliei*  the 
road  was  usod  for  transpurtation  |>ur{)Ose»  by  tlic  iiiilitury  tinlliuritira 
of  the  I'liited  States,  and  for  this  service  elaini  was  lileil  by  the  niili- 
tun,-  representative)*  of  the)!*  neveral  «rniie»  with  the  eonunander  of 
the  United  States  foreoa.  llfld  thiit  there  i-oidd  be  no  doubt  of  the 
ri{!:hl  of  a  belligerent  In  take  forcible  po.*.i(^*ion  of  a,  raili'ond  or  other 
means  of  transportation  and  to  use  th»  f^ame  in  Ids  mihtury  oporntions, 
and  tbftt  the  same  rigtit  would  exist  where  several  powers  were  operat- 
ing ai^niiist  a  common  enemy.  althon{;h  the  powrrD  no  operating  mar 
not  have  been  formally  allied.  Ht!d,  fnrther,  thHtaa,  when  thoforr»i 
of  E«verai  States  are  operating  against  a  common  enemy,  one  may 
fnniish  the  other  witli  military  assistanee  in  tlie  way  of  arms,  mih- 
tiirv  8U[)i»lies,  trani^pnrtiition,  "medical  aid,  cU:.,  and  as  the  property 
rigfits  of  thu  eorpurution  owning  and  operating  the  rnilroad  tuiould 
be  considereil  as,  for  the  time  being,  vesteil  in  the  State  whoso  mili- 
tary representatives  took  forcible  jioxtsessiun  of  the  rnilroad  us  a 
mifitary  necessity,  the  transportntjon  fiiniishrd  over  the  road  in 
question  should  be  consiilerod  fts  furnished  by  the  Stiito  wliose 
miUtarj-  reprosentalivos  wero  in  clmrRo  of  tho  roud  at  the  time,  and 
reimbursement  for  such  8er%'iee  aliould  be  made  by  the  United  Slat<>s 
to  such  niiiitary  representatives.  If  a  charge  is  to  be  made  for 
transporliation  sen,'ice8  rendered  in  favor  of  the  United  States  the 
praclH-e  8houl<l  be  ro«-iprocal,  and  in  passing  on  flueh  clainw  the  Uniteil 
States  should  take  credit  by  way  of  u  set-off  for  einular  services 
rendered  the  State  whose  militarj*  representative  filed  the  olsim. 
C.  11107,  Aug.  19,  1901. 

vn  C  1.  During  the  Pbdippine  insurrection  a  municipal  building  in 
the  Philippine  InUuvU  was  occupied  by  Unitetl  States  troojis  und  while 
in  their  possession  waa  burned  through  the  lu-gligenco  of  the  troops: 
hflil,  that  a.s  the  building  was  piiblie  property  there  was  no  implied 
obligation  to  nay  rent,  and  that  as  the  t  nited  State's  was  not  liable 
for  tlie  torts  of  its  agents  it  would  not  be  hable  for  the  burrdng  of  the 
building.     C.  15SI8,  May  7,  1906:  26626.  A}'r.  SO.  1910. 

VIIC2.  Tlio  determination  of  whether  the  owners  of  property 
oceupied  during  tbo  Pbiiippiiie  insurrection  should  receive  compensa- 
tion for  its  use  must  depend  upon  the  circumstances  of  each  ease. 
Where  property  is  used  in  the  actual  train  of  war,  as  for  a  stronghold 
or  u  fort,  or  for  tho  preparation  of  defenses  no  eoniperiaalion  is  due, 
but  where  houses,  for  instance,  are  occupied  in  a  semipennanent  way 
for  quarters  or  storehouses  eonipensation  is  paid  as  on  an  implied 
eontrset.     C.  165^5,  May  I,  1906. 

vn  C  3.  Upon  the  occupation  of  Manila  in  August,  1808,  the 
military  authorities  leaseil  from  a  native  certain  promisos,  which  the 
United  States  continued  to  occupy  until  April,  1901.  On  tlie  out- 
break of  the  insuii-ofliiin  on  February  4.  1899,  tho  owner  of  the 
premises  allied  himself  with  the  inaurreclifm.  The  owner  was 
arrestwi  by  the  mililaiy  imthnrities  in  January,  1901,  8.-i  a  member 
of  au  insurgent  commtttoc  und  took  the  ontll  of  all«igiauco  to  the 
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Unites)  Slat«M  Jununrv  13,  1001.  Held,  that  th©  lease  betwwn  tlio 
owner  nnd  the  United  Stale's  was  AbntgaUtl  by  the  actiuQ  of  llie 
owti^r  in  t-akin<;  p»rl  iu  un  insurrection  Ri;ain.st  ttio  Inwful  anthority 
of  the  l'nit«*i  Stat<?s,  anti  that  wliilo  tho  owner  continued  »»  u'n 
inmirgcrit  th«  United  Stat«E9  wn^  entitled  to  tb«  frfo  us«  of  the  nrein- 
iseo  as  Bbnndnne<l  property  helonj^nf;  Ut  a  public  enemy;  and  thiil 
ajKin  the  titkln^  of  the  oath  of  u]|p;;iance  an  implied  contract  to 
pav  n  reasonable  rent  arose  in  iwan)  to  (ho  premuies.  C  J4994, 
Jiitt,  S8.  1903. 

VII  ("  4.  Where  in  time  of  war  a  httihhng  was  oceupied  under  an 
impli^'d  leaso  hy  United  .Stales  Army  officers,  fuM,  that  the  fact  that 
the  builtUiij;  wiw  burned  by  enemina  of  the  Uiitt«<l  Strttcs  because 
it  was  occupied  hy  American  "fUc^rs  and  because  the  owners  wore 
suppoBcd  to  bo  fnendly  to  the  Unite*!  States  does  not  make  the 
United  States  liable  to  reimbiiise  the  owner  for  the  value  of  the 
building.     C.  I17S9,  Sept.  4,  1902. 

Til  D.  ^Vhere  certain  cotton  was  accidentally  destroyed  by  fire 
rcAulting  from  nn  explosiim  of  powder  and  ammunition  dtirinjj  the 
posaesiiion,  by  the  Uiiiled  Slates  military  for<:es,  of  Mubilo,  Aiii.,  in 
1865,  hdii,  that  the  owner  wa.s  without  legal  claim  acainst  the  (Initec) 
SlalM.  For  injuries  to,  or  destruction  of,  pei-sonnl  property,  inci- 
dental to  lo|ritimate  military  operations  in  war,  the  Government  is 
not  rcsponmble,*  and  tho  si-tllement  of  such  claims  arLsiiig  during 
Uie  Civil  War  was  specially  inhibit^'d  by  the  net  of  February  21, 1867 
(14  Stat.  3!)7).  R.  65,' S£S,  Jan.  SO,  !SS8.  So  hrld,  where  a 
wounded  and  convalescent  soldier  was  on  military  duly  rendering 
clerical  services  at  tho  time  Chamberebuiv,  Pa.,  was  burned,  and  in 
consequence  lost  personal  property  vahted  at  $300,  C.  11181,  Sept. 
/hC,  1901. 

Where  a  claim  was  made  by  the  owner  for  daniai^o  to  a  dwell- 
ing  house  ''by  a  shell  lired  from  on  Amorivnn  warship  on  or 
»lK>ut  tho  5lh  of  Julv,  I8!)S,  during  the  bombardment"  of  San- 
tiago, hfM,  that  the  Vniled  States  was  not  legally  liable  for  the 
claim.'     C.  5619,  Jan.  5.  1899. 

VII  E.  During  tho  Philippine  insurrection  the  commiuidiiig  olfteer 
of  a  certain  Uiwn  hK<l  the  si-hoolhoUse  beiuufnng  to  the  town  torn 
down  and  the  stom-s  used  to  repair  the  town  road.  After  the  reostnb- 
lisbmenl  of  civil  m>vemnii'nt  llie  town  lileil  n  clnim  ii^aiu^t  the  United 
Stuted  for  ihc  value  of  ihe  school  house.  Held  ihiit  duriiii;  the  period 
of  miliUn-  m)vemment  the  ciiil  ndnunii*lriition  wns  in  niililary' Imnds 
and  that  officers  of  theArmj'  exercised  the  dual  functions  of  raililtiiy 
ofTicerH  and  ci^il  admin  Lit  rutors,  and  that  as  the  ii'pair  of  road»  in 
tlie  Pliilippines  was  li  charge  a<;aiiiKl  Philippine  funds,  the  action  of 
Ihe  cnnmanding  officer  in  lesrmp  down  the  schooihouse  and  I'epair- 
ing  the  road  was  <loue  in  his  capacity  as  a  civil  administrator.  Wlion 
Ihe  militarj'  goveniment  ceased  its  successor  was  the  Pliilippine  civil 
eoremment  and  not  (lie  Uniti-d  Sutcs,  and  fhcrcforc  any  olnim  for 
toe  vaJue  of  the  scliuolhouse  should  l>e  made  against  the  Plulippine 
coTemnient  and  not  against  llio  Uiiiti-i!  States.  0.  W'i7->,  May  8, 
1906,  So  W</  where  a  stone  wall  belonging  lo  a  private  person  was 
torn  down  by  orders  of  the  commanding  officer  during  the  Fhilippiiio 

'  tieo  U.  S.  V.  Paci&-  It.  R.,  i20  U.  &.,  S27,  luid  autboritira  cite<l. 
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insurrection,  and  tho  muU-rial  iisi-d  to  revet  tlie  hank  of  a  river 
pr«vrnl  tlio  lIoodinK  of  iHo  town.     V.  ISWi,  J/uy  3,  1906. 

VII  F.  During  the  Pltilipplnc  insurrection  a  steam  launch  waa  cap- 
turiHl  i)V  lliu  Army  in  cnvmy  Icrritoi^  and  wax  upprojiriAtod  to  tue 
USB  of  the  Army.  After  tlie  Insurrection  the  former  onuer  demanded 
roturn  of  the  launch.  Heltl  that  the  launrh  did  not  constitute  a  mar- 
iliiuo  capture,  and  that  upon  ila  capture  the  owucraliip  passed  to  the 
United  Slates,  and  thpro  was  no  niithority  to  return  the  property 
cxrt-pt  hv  auUiorily  of  Congi-ess.'  0.  14S01,  June  J9,  ISOS;  15063, 
Jan.80.'l90/f. 

VII  t».  Claims  for  property  taken  from  loyal  citizens  for  the  use 
of  the  Union  urmv  during  the  Civil  War  were  taken  co-^nizance  of  by 
I  lie  Son  thern  t'himia  Commission ;  but  this  coinmissioii  by  the  act  of 
Juno  15.  187S  (2U  Sl^t.  5(>(i),  yf&s  brought  to  an  end  March  10,  1880. 
Such  claims,  except  in  certain  special  cases  were  excluded  from  the 
juriadiclion  of  the  Courtof  Claims,  and  the  ^nernl  slfttttt«  of  six 
years'  liiuitaliou  would  exclude  from  it«  jurisdiction  any  »uch  claims 
accruing  at  dates  prior  to  that  period;  nor  has  the  Secret^arv  of  War 
nuthortty  to  allow  audi  claims.  The  oidy  means  of  relief  which  could 
now  be  aiTorded  in  such  casca  woidd  be  oy  express  legislation  of  Con- 
grW9.»    P.  fil.  4<!<S.  Oft.  S.  I8SS;  0.  £764.  AW.  ItT.  1896. 

Vni.  A  hill  for  medical  service  incurred  by  an  offic^-i-  or  soldier 
white  in  a  Mtiitti^  of  leave  of  abseni-«  or  furloiigh— (u*  distinct  from  a 
pass  for  not  exceeding  24  houra— (f.  £4393,  Feb.  19,  and  Dec.  ^1, 1909, 
and  Jan.  6,  1910);  or  while  in  n  status  of  absence  without  leave 
(C.  ISm,  Mar.  15,  1908;  !3j£l,0ct.  10,  i90S;  $4893.  Dec.  SI,  1909) 
is  a  private  indebtedness  of  tlie  soldier,  and  not  an  obligation  uf  the 
Ooi'crnniftjit,  for  the  reason  that  the  ollicer  or  soldier  is  not  in  a  duty 

'  Lamar  v.  Bruwuo,  n  U.  S.,  187. 

■SveH-clioalOae,  lUiv.St-.uid  thawtoi  Milt.  3, 1S8T(24  Stat.,  SOS).  The  followr- 
ing  acts  have  b«en  mused  tot  tae  relJel  of  ihoee  who  have  suffered  lotMs  in  <;oDMiqii«Bca 
of  war:  The  act  ol  Mar.  13, 1863  (13  Stat.,  820),  kuovrn  rw  tho  "cnptured  aiidabacdoBed 
pmpnrty  acl."  Thoact  of  July  4,  1804  (13  Stat.,  381).  n  amcnaod  by  thvact  of  Fab. 
21,  ISQ7  (14  Siai.,  397),  prorldea  (or  Uie  payment  of  cUuiiBorioy-^lciliMDs  in  States  not 
in  rnbuUioa,  (or  qiwrliTiniuiicn'  aii<l  mibnMtuncc  Mtom  lukon  and  lu-iuHtly  iiHeJ  in  ih^ 
AnnydurinBlheCivil  W.ir.  S(<riijn2o(th»«ctof  Mar,  3,  1S71  (lestul  ,524),  ni»k« 
similar  pmvulua  in  tw;Ard  to  cilaliiiii  of  luv^  cilJt«iu  tn  Stales  la  iiMurreclton.  The 
act  of  Fob.  27,  IW2(32  Slat.,  43),  aaamontlud  by  tho  nclof  May  30  lS0S(368(al.,  489). 
tMuvidm  fur  the  roli^  of  iLuoe  wia  had  Iheir  lioifm,Ndearoui,  and  b^ga^  taken  Imni 
iliem  by  Pcdcial  troop*  at  and  aft«T  tb«  euireador at  Appomattox,  in  violation  ol  the 
tomis  of  tbo  surrendOT.  Sen,  aI*o.  IG  Stat.,  678;  18  id.,  eiH;  23  Id.,  13;  26  id..  UBS, 
1189,1312;  27  id.,  744:  28  id.,  W.m  30  id,,  1401;  32  id.,  234»i  MW,  also,  33  <>»«»- 
alonal  Record,  351B,  pu  4.  Thu  act  <>{  Muv  2T.  1002  (32  8lal.,  234).  provides  for  the 
payiai^nt  of  rvriAin  mimn  of  ninooy  tn  rbiircIiM  undcollnt^w  whirh  wnro occupied  and 
damaged  by  the  milit-'iry  i'itKt»  <'>f  ttjo  (iriii^d  SuT^oduring  r.ho  Civil  War.  Tho  act 
of  Mar.  2,1901  (31  Stut.,6~]|,  prDvidi-s  fnr  »  Spuiiiib  CUiau  CommiaBioa  to  carry  into 
•ffact  th«  MtipiiliiiinrM  of  art.  7of  tbc  trmty  hriirMa  tho  United  StaU*  and  Spain 
of  Doc.  10.  lS!m.  rvliitive  to  the  i.-lHiiiiB  •>(  American  cillEciu  growing  oat  of  lh» 
SpaniriiWur.  TlmftcloIMar.Sfi,  190S(;i.iSijii.,  1227).providai  for(h«pBynienlof  the 
cl^ois  of  the  Rfiman  Cat.h<>lic  Churrh  in  iho  Philippino  l»land>i  (or  dama(rn>  by  tiho 
trOopsottlieUniimlStateH.  Tlioac^tof  Apr.21.  lsl0(36  8t*t.,lS97),pTovidw  forth* 
paymcntofthoclaimi  of  ciwuin  roliftinuH orders o(  the  BUinian  Oatholic  Church  in  the 
Fliillpplnfl  blonds,  (or  ibn  u»»  and  occupation  of  protwrty  by  tho  rutlii.iry  fcin-'n  ■>( 
thfl  Unitod  Statw.  Acta  liiv«  uin<j  bum  puied  to  re6nbiim<-  lh>-  xcM-ni)  i\\Mt*  and 
T«rrilor1e8  for  axpODMa  iacurrod  by  thom  in  connection  with  the  Civil  Wiir  ivnd  the 
Siianish  War. 
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sUtiw  at  BUcK  timos.'  An  offirpr  nli^fjit  by  vcrliiU  pcnnil  for  not 
exrpediiy;  24  houni,  or  a  soldior  abectit  on  [twis  for  uot  exci'vdinc  24 
bours,  »  coiiiiidrrcd  to  b«  in  n  duty  stntiis,  nnd  a  bill  for  mpoiciil 
Errricn  pro|K>rly  inctim-d  wliilu  in  such  Hlatiw  w  not  a  private  iiidvbt- 
rdnfwa  but  an  obii^^ation  of  the  GoTcmment  to  b«  paid  out  of  the 
proper  ftpprt>i>rintion.  C.  20974.  Jon.  £4,  tS07,  ana  AW.  2t,  I90S; 
24.Sf^3,  May  ks  and  Oct.  S,  lOfO.  If  a  soldier,  while  absont  on  paaa 
for  not  cxcceiling  21  hours  and  tliereforp  in  a  sIaIuh  of  duty  become! 
iiuuini*,  not  ihr  n-sult  of  liia  owii  miscunduot.  and  alMcnts  liiniself 
without  authoriiy,  tbn  im^anity  so  occurriiiK  whilo  in  a  status  of  duty 
will  pri'vont  lh«  nWoiico  from  iM-t-omiiif'  ii  military  oironse,  tho 
soldier  will  bo  oonsidt-rt'd  ns  contiiniinf;  to  w  in  a  duty  status  within 
the  mcanina  of  paragrnjfh  14i*3,  Amiy  Kopulntions  0498  of  I'JlO), 
and  a  bill  Tor  mcdicul  si*rvif«s  proiit-rly  uiciirrcd  while  so  absent 
without  aulborilv  Li  not  a  private  indrbtfdnri'.s  of  the  soldier,  but  is 
an  obligation  of  the  Oovcriuiicnt.  6'.  2439.%  I>(c.  SI.  1909,  and  Slay 
SS.  tSIO.  Wioro  a  s(»ldicr  is  injurod  wliile  playing  football,  the 
•oldier  being  nbscnt  from  his  slntion  witli  authority  as  a  member  of 
the  poet  fuotliidl  team,  bills  for  Uieihcul  stTvlu?  iti  coiuieetiou  with 
this  injnr\'  are  an  oMication  af(imist  the  Oovormnent  undir  nant- 
gniph  14',i;(,  Army  Kcgulalioiu  (149S  of  I'JlO).  C.  £4-^98.  FJ.  13, 
1909.  If  a  soldier  wliile  absent  without  leave  or  in  desertion,  ia  taken 
into  a  hoHpitnl  at  the  r<'<)iicst  of  pro|H^  military  atilhoriiy  he  should 
be  rtfiiirded  while  in  h<)8pital  as  in  constructive  militur)'  custody  and 
bills  for  medical  attendance  from  that  moment  are  nn  obligation 
a^ainut  the  Government  under  an  act  appropriating  for  "medical 
care  and  treatment  of  officers  and  enliatod  mpn  on  dtity,  and  prisoners 
of  war  and  other  poreons  in  military'  custody  or  confinement." 
r.  i66Ai.  July  Ho.  1904. 

IX.  nTiere  a  soldier,  sick  in  a  militaiy  hosnital,  turned  over  to  the 
ward  niai^ler  his  money  for  safe-keeping  willi  the  knowledge  of  the 
romnianding  otlicer  of  the  ho!4j)ital,  and  the  money  was  stolen  by 
the  ward  master;  ktld,  the  Umtt-d  States  could  nut  be  hdd  for  the 
hws.  a  0369,  Apr.  ZO,  1903;  1^157,  Ana.  £7,  1903.  So,  hrU, 
when*  jewelry  and  nxmev  of  a  soldier  was  taken  posaoMion  of  by  liis 
company  commander  when  the  soldier  was  nlared  in  confinement, 
and  waa  not  relurniHl  to  the  wldier.  V.  tS392,  July  14.  JOttS.  So, 
h*tJ,  also,  where  the  clothing  of  a  uiilitar^'  convict  iit  the  United  Stnto 
military'  prison  was  for  his  convenienre  stored  aeeording  t«  prison 
r^ulations,  and  the  clotliing  was  di-stmyed  by  tire.  V.  3J>69s,  Oct. 
S3,  1909.  So,  hild,  where  the  clothing  of  a  patient  in  a  miUtary 
honpital  Wdi*  stolen,  and  it  hud  been  recommended  that  the  stolen 
anidis  bo  retilaced  by  the  Quartermastor's  Department.  C.  ISt57, 
Dtc.  14.  1900.  So,  h*id,  where  a  sum  of  money  was  deposited  in  the 
compunv  safe  while  a  soldier  was  sJck  and  was  afterwards  forwanltnl 
to  hun  and  loat  in  the  mail.     C.  1S6SI,  May  28.  1902. 

■8eepar.]4M.A.R..]9lO;  VC«mp.Dec.,3eS;alm,uiii>ubUshed<tecMoni<;lCamp- 
froUer  MTrconvy  of  Mi!|il.  II  uwl  On.  I,  1907,  Died  vnlli  doeuraonta  belongbig  to 
C.  tlMO.Atig.  t3trrutn.antlf!ept.tt,  I9't7.  ihalnl.ill  ror  rami Jcal  Mrvim  run iIotmI 
a  nkller  abwnl  with  auihority  to  Muble  him  to  aKctid  m  a  \riui(u  l>efors  a  ciWI 
coon  !•  a  private  Indobudnca*  of  tli«  iwhlwir,  and  not  an  obligaliaa  nguiut  the  Oov«m- 
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XIX  F.  Then  is  no  law  authnriidne  tlie  executive  flcpartmcnt  of 
tKe  Govpnmiont  to  puy  clniiim  for  <£Lmtigc«  oa  account  of  iiiiurics 
rocdvetl  by  persons  employprl  in  the  conslruction  of  public  buildings, 
or  in  river  and  hnibor  improvcincnlo,  ami  in  the  «b»enco  of  such  a 
statulfi  the  exprutivfl  depHrtint^nt  is  without  power  to  pay  them.' 
0.  see,  Sept.  £i,  1894:  ms,  Feb.  U,  i89G. 

zn  G.  Section  1304,  R.  S.,  which  r^quiros  that  a  dcficicmrt-  charged 
ngtuast  an  oHicev,  a^  in  the  present  caae,  shall  be  deductecl  from  his 
monthly  pay,  uulcss  ho  shnll  show  to  the  satisfaction  of  lh«  Secretary 
of  War  that  such  deficiency  was  not  occasioned  by  his  fault,  applies 
only  to  claims  for  relief  from  uccounlnbiiity  on  the  part  of  actual 
officers  of  the  jVrniy,  and  cannot  bo  exlfudcti  to  a  caso  of  such  a  claim 
mads  by  a  porwn  formcrlv  in  the  Amiy  but  had  long  been  a  civilian. 
P.  eO,  m,  June  17,  IS93;  65,  137.  May  SS,  1S9J,. 

Ill  II.  A  certificate  of  pav,  as  due  on  a  final  statement,  was  errone- 
ously given  by  Iits  comuianiTing  ofiicer  to  a  srOitier,  to  whom  there  was 
in  fact  no  pay  due.  The  soldier  indorsed  the  certificate  for  collection 
to  a  bank,  by  which  it  was  indorsed  for  the  same  purposoto  another 
bank.  Tliis  bank  presented  it  to  a  paymaster,  who  paid  it.  On  dis- 
covery of  the  error,  the  amount  was  stoi>ped  apainst  the  paymaster. 
The  second  bank  then  refuiiditl  to  him  tlioiium  paid,  and  made  claim 
for  it  upon  the  War  Department.  IleU  that  such  bank  had  no  legal 
claim  upon  tJie  Vnited  Stat>*s,  but  that  il*i  recourse  was  properly 
aflttinst  the  firat  bank.     P.  S5,  n7,  Oct.  15,  IS89. 

ZII  I.  A  contract  nurse  who  lost  private  property  bv  the  sinkinf; 
of  a  United  State.3  hos|>)lal  shij)  submitted  a  claim  for  the  amount  of 
the  loss.  Iltld,  that  such  claims  could  not  be  paid  without  special 
authority  from  Congress.     C.  BS15,  Nov.  4,  t89S. 

xn  J.  Wliero  in  the  course  of  tho  transportation  by  railroad,  at 
Government  expense,  of  an  ofiicer's  allowance  of  personal  baggace, 
tlio  boxes  containing  the  same  were  broken  into  and  a  portion  of  tlio 
property  was  stolen,  held,  that  the  remedy  of  the  ofTiMr  was  against 
the  railroad  company,  not  agaiiwt  the  I'nitcd  States.  The  United 
States  does  not  make^tself  an  msurer  in  sUch  a  case ;  nor  can  the  oQiccr 
require  the  United  States  to  sue  the  company  in  damages,  for  this 
coulil  be  done  only  on  the  theory  that  tho  United  States  was  rospoosi- 
ble  to  the  officer  for  the  value  of  property  lost  by  no  fault  or  neghgeaca 
of  its  own.     B.  49,  572,  Dec.  Sj,  1885.' 

XII K.  There  is  no  apprnpriatiun  under  the  War  Department 
from  wliich  the  sender  of  a  rejjistercd  mail  package  lost  wliite  on  board 
an  Army  transport,  can  be  paid.     C.  IS.ilG,  Juhj  20, 1905. 

zn  L,  Where  c«rlain  lands  were  leased  for  maneuver  purposes 
and  a  claim  was  made  for  the  cost  of  forage  necessary  to  be  fed  to  the 
etock  of  a  lessor  during  the  period  of  tho  maneuvers  because  tlie  stock 
had  to  bo  kept  olT  the  pasture  lands,  held  that  such  an  expense  vas  a 
necessary  incident  to  the  operation  of  the  lease,  as  the  tease  would 
operate  to  deprive  the  lessor  of  the  use  and  occupancy  of  the  land 
diiring  the  period  <if  maneuvers,  and  therefore  the  citum  should  bo 
denied.     C.  I65S5,  Sept.  20,  IO04. 

zn  M.  Section  1 876,  K.  8,,  provides  that  "No  head  of  a  department 
sliall  employ  an  attorney  or  counsel  at  the  expease  of  the  United 

t  But  nam  the  abovo  npintOD  wm  renderad  lh«  M-t  ot  May  30,  1908  (35  Sui.  6M), 
was  fiOMted  SrantiaK  to  certain  employee*  o(  the  United  Statn  the  ri^ht  to  recelva 
faUD  it  oosapeDsatlon  (or  injurice  BUstained  in  the  counv  of  tbeir  vDiploymcnt.         : 


4 


CLAIMS  XII   N. 


259 


Sltttra,  l)ut  whi^n  in  no<>ct  of  counsel  or  odvico  slialt  call  upon  llie 
lK'purtiiu>»l  of  Justice,  tho  officers  of  wliich  slmll  attend  to  the  .tunic." 
SM:tiaii  3n5,  R.  S.,  pmTidce  that  iw  componi^aLion  slioll  bo  nllowed 
t<t  may  perton,  besides  Ihe  respectivo  district  nttonieys,  for  aerrices 
as  •tlorney  or  counsel  to  the  ttnited  States.  Hfld  that,  in  view  of 
the  pr<thihition  of  (he  abovo  stittutoj4,  the  Seci-ctarv  of  War  had  no 
authority  to  pay  [ho  claim  of  an  attorney  for  tepal  services  in  con- 
nection ^vilh  the  piirchQ.4e  of  land  at  Fort  William  McXinley,  Mnnilu, 
P.  I.'     ('.  12154,  Jan. 3, 1903. 

ZII  N.  Where  an  attorney  suhmitted  to  the  War  Department  a 
eUim  for  services  rendered  an  enlisted  mail  in  a  habeas  coruua  pro- 
OMcltDg.  no  notice  of  such  employment  liavtng  been  previously  pven, 
it  was  Md  that  the  empliiyment  and  payment  of  tlie  attorney  were 
proliihited  by  ucctious  1S9  and  365,  K.  ^.,  and.  further,  that  in  view 
of  suction  366,  R,  S.,  payment  of  the  claim  could  not  bo  made  except 
by  special  act  of  Congress.'  C.  7S58,  Dre.  9,  IS99.  So  held,  also, 
where  an  attorney  reiuiered  services  in  connection  with  the  recovery 
of  property  of  the  United  Statea  that  had  been  stolen.  0.  il-',68, 
Sav.  S,  1901.  Abo,  where  un  attorney  dt-fended  an  odieor  before  a 
civil  court  in  a  matter  growing  out  of  the  diacharjte  of  hia  ofTicial 
duties.     0. 14^70.  Apr.  SO,  im. 

XII  O.  The  United  States  is  not  liable  for  fees  and  expenses  of  a 
coroner  in  holding  an  inqtiejtt  over  a  deceased  soldier,  and  no  officer 
of  tlie  Govemnieut  is  authorized  to  bind  tho  Qovonimcut  for  such 
Bcrvices.     C.6S41,  Mayl.  1S99. 

Zn  p.  An  executive  official  can  not,  of  his  own  autho^ty.  appro- 
priate the  money  of  tho  IJiutod  Stalt-a  for  fhe  purpose  of  satisfying  a 
claim.  So  held  that  the  Serretary  of  War  couhl  have  no  authority  to 
n-ifidiursoactaimantfor  Iheamountof  alaxaiisossed  upon  him  by  tho 
mtUtary  authorities  during  the  war,  and  oxpendei)  in  tho  pid>li(;  ser- 
vice, wliether  or  not  the  same  was  legally  exacted,  but  that  Concn-oss 
must  bo  applied  to  for  the  neceasaiy  action.'    It.  IS,  668,  March  16, 

isee. 

in  Q.  Wliero  a  paymBster  of  the  Army  seeks  to  be  relieved  from 
liability  for  public  fundi*  stolen  when  in  his  charge,  he  should  credit 
hitnself  in  his  account  current  with  the  amount,  and  l\\iit  credit  beiiif; 
ilisallowed  at  the  Trea-sury,  ho  will  have  the  recounte  of  an  application 
for  relief  to  the  Court  of  CIninw  muler  section  105!),  II.  b.  It  has 
been  ruled  by  tlie  Supreme  Court '  that,  until  the  disbursing  officer 
has  been  "held  responnible"  by  the  accounting  officers,  his  right  U> 
have  recourse  to  tho  Court  of  'Claims  does  not  accrue.  P.  SI,  4S9, 
Jan.  i7.  189B. 

XII  If.  Wliero  tiio  norsoiial  property  of  an  officer  is  stored  iu  a  Gov- 
emmeat  storehouse  during  his  absence  on  duty,  and  while  so  stored 

'  Sea  VI  Comp.  l>oc.,  133,  tnftkUiK  it  tliatloLtlon  betwccii  l«g»l  wrvlces  and  ae«vlc«e 
MBdend  in  ppRpnrinff  an  nlMiUact  i>l  title. 
■SMpar.  1012.  A.  R.,1»10. 

*  A  clsiu,  thougfa  dcmaed  by  the  SecreUry  of  War  to  be  probably  juai,  can  DOt  la 
gsatsal.  In  (bo  RbMocv  at  any  niipfopriation  for  its  pftvmc>nl,  or  olh«r  Duthorily  to 
alknr  the  nuix^,  pn^jx^rly  bo  entcriaiiied  by  him.  And  wh«ro  to  paw  upi>n  n  cfnim 
nutft  be  clearly  iiuitc  fiitUe,  a  coiuUcntloa  of  Its  iiMribi  will  in  e«e«ral  bo  out  ol 
phra,  aiMl  tbo  cUimant,  without  being  heard  (benoD,  will  pKipnrly  bo  refenvd  to 
IIm  departtnont  n[  thn  Goverament  eBipowered  by  Uw  to  tak«  vpectlic  action  ia  bi> 

•  D.  S.  V.  Ouke.  K  L'.  S.,  ST. 
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is  stolon.  hfJd  lliBl:  llie  Government  Lt  not  liable  for  tJie  loss.  C.  6090, 
July  6,  I899i  i6S4S,  Nov.  SO.  1903.  So,  hdd,  ulso.  whcro  tlio  Wkera 
of  certain  unlisted  men  were  stored  on  a  mililary  resen'ntion  durins 
tlieir  abiwiico  on  t«mp<>niry  dutv  and  tlio  ouutetits  wor»  stolea.  C. 
££71&,  t'th.  0,  1908.  So,  ktid,  bbo,  wliere  tlie  property  of  a  military 
convict  was  stored  for  his  conv<;uicnco  on  tJio  rc»vrvn.tiou  and  was 
drstroyerf  by  fire.     C.  25692,  Oct.  23,  1909. 

XII  8.  Several  years  after  a  borsc  had  been  purchased  by  the 
Government  a  private  person  laid  claim  to  it,  allepiiK  that  the  animal 
bad  bvou  sslvlen  from  Iiim  and  subsequently  snld  to  tbo  (lovemnient, 
held  that  if  tlie  claimrLUt  could  e^stnbluib  liis  ouuersliin  of  tlie  borso  he 
was  entitled  to  it,  since  the  vendor  could  grant  no  better  title  tlian 
bo  himself  bul,  and  reeommendcd  that  if  the  claimant  should  atUimpt 
to  replevy  the  aolmaJ,  the  person  from  whom  the  Government  pui^ 
chased  should  bo  advii^ied  of  the  action  and  called  upon  to  defeiiu  the 
proceedinjjs  in  order  tliat  in  any  suhsoqucnt  suit  by  tho  United  States 
against  Iiim  for  damages  resulting  from  a  breach  of  the  warranty  of 
title  ho  would  Ik>  concluded  on  tho  question  of  title  by  tho  suit.  C. 
J74SS,  Feb.  7, 1905. 

ZII  T.  Udd  that  a  claim  by  an  officer  lo  be  allowe<i  extra  compen- 
sation for  services  rendered  by  him  as  clerk  to  a  peneral  court-martial 
of  which  be  was  tbejunior  member,  was  wholly  without  aauction  in 
law  or  regulation.    R.  22,  578,  Ftb.  4,  1867. 

« 

CROSS   BBFERKN'CES. 

Auiffnrrnnlrf. SccContiuctsXIV  G. 

Captutf  in  war Rro  Wam  I  C  fir  (3). 

Court  r*porUT for ttrvie* See  Army  10  3a  (4)  (o)  IS]- 

Final tiatemmt-~ineoma... Bee  I'Ar  Anu  AtxawAXOa  IH  B  ft«. 

Pa^  of  dKrat<d  toUiUr SmMiutia  XI  Q. 

lUtMOurtemttU  (or,  in  taut  of  jvJfmeat  See  Dbsbbtion  V  P  19. 

egaiiut  apmatndtr  ofdufrUr. 

Stitlmmtoj. S<*.\iiMr  IB  1  b, 

8u*penMonof. See  DisnruNE  XH  A  11  &, 

Utwulhorited  cJoim  arviti^  fivm  joint  tn-  SmMiutia  VI  B  2  I. 

eampnmi. 
UnitM  Slata,  fitr  damage  to  arm*  biMtd  la  See  MarrAKT  aantocTtOH  It  B2d. 

eolUya. 

CLEHEKCT. 

Grou-ndt/or Soe  DisctruMS  XV  P  to  0. 

Pahdon  VI. 
RKommauialvm  bii  eoutU See  Ducu-umk  XII  K  1  U>2. 

CLOTHIHG. 

THtpontiono/cimdamtd. SeoMitrru  IX  D. 

luuet Sec  PArASDALLowAKCEsnA3ftrt)U>(S). 

/*nnMiirr»,  iMUM  (o Rco  I'av  and  jiu.owasckk  HI  C  1  <1  (1). 

Seiturt  <if,  <^ttr  mU  by  toUur See  rtmijc  morKRTT  IX  1)3. 

Sold  to  a  Slate See  Piiblic  rRoi'KRrr  1  A  4  a. 

THU lo  nltlia'i See  Public  ruorKHrr  IX  B  2. 

S«e  Pat  xxt>  ALLOWANCxi  11  A  3  a  (4)  (a). 

CIOTHmo  ALLOWANCE. 

Tb ffounl piiaoiun S«e  Aritt  I  B  7a 

TbtoUun S«o  Pat  A.Mt  ALLOWAxcu  II  A  3a  lob. 
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COAST  ABTILLEKT. 

See  Awn- 1  G  2  b  (I);  (2). 

B^Jiitmaaqftolortdmtn ,See  Enlistment  I  A  12. 

(^maMt See  Militia  III  D. 

COLLEaES. 

Bondtqf: See  Bonm  IV  to  V. 

AmMMtnjr  arm*  to  and  mililary  imtruction 

at See  Militabt  inbteiuction  II  B  1;2. 

MQitia  company  at See  HiunA  III  L. 

BtUndofiem  mttrvetort  at See  Rbtibiiiint  I  K3lu4. 

COUUSIOH. 

Amona  hidden See  Contracts  VIJ  4. 

With  SoUTUy  jwmperi See  Abticleb  of  Was  LXII  D. 

WitM  eontraetor See  Articles  op  Was  LX  A  2. 

Wilhdaater. See  Dbbbbtion  V  F  14. 

COXXAHS. 

L  ELIGIBILITY  TO  COMMAND. 

A.  Is  CoNTETED  BT  Rank PagetSS 

1.  Id  sUff  departmenta  by  presidestul  aaaiK&ment. 
B.  Detailed  aUS  officers. 

B.  Uakink  Officbk  Reqitibeb  Psesidkntul  Assiokment. 

C.  Bt  Chief  ok  Absistant  Cbief  of  Constabuubt Page  t64 

n.  JUNIOR  CAN  NOT  COMMAND  SENIOR. 

m.  BY  TOE  COMMANDER  IN  CHIEF. 

A.  May  Asbuue  Direct  Couuand. 

B.  He  Generally  Delboateb  Comhand. 

C.  Mat  Detail  Engineer  Officers  to  Work  Committed  to  thk  Inte- 

rior Depabtment Page  S 65 

IV.  BY  DIVISION  OR  DEPABTMENT  COMMANDER. 
A.  Can  Not  Ahbion  Marine  Officer  to  Duty, 
It.  Can  Not  Issue  Travel  Orders  for  Sanitary  Inspector. 
T.  BY  COMMANDING  OI-FICER. 
A.  Post  Commander. 

1.  Over  officer. 

a.  May  relievo  him  from  duty  with  an  organizatien  and  assign 

him  to  another. 
h.  May  withdraw  privilege  of  leaving  post. 

c.  Can  not  issue  travel  ordera. 

d.  hlay  allow  limite  of  command  to  officer  under  Buspension. 

2.  Over  enlisted  men. 

a.  Can  not  prohibit  soldier  from  marrying Page  266 

b.  May  forbid  them  lo  enter  saloons,  etc. 

c.  Can  require  duty  of  soldier  on  bail. 

d.  BespoDttibility  for  ordering  to  duty  a  soldier  whom  the  Hurgeon 

has  excused. 

e.  Can  not  surrender  private  trust  money  of  men  of  command , 

I.  Should  return  t<i  the  owner  money  seized  from  a  eoldier  which 
the  latter  has  obtained  nntuwfully. 
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(-OMUAHD:  SVK0P6I3.                  ^^^^^^^^^| 

^^^    T.  BY  OOUMANDING  OFFICBR-Conlinued.                               ^^^^^^| 

^^^^B               A.  PotiT  CouKA.VDBK— Conlinuud.                                                            ^^^^| 

^^^B 

Ovw  civlliaa*.                                                                                          ^^^^H 

b.  Should  Dnt  allow  part  to  bo'oiiio  ftnyluia  for  fufficivM  &«m      ^| 

justice.                                                                                         ^H 

«.  Arrait  of  civili&n  <id  poat  fiT  oommiMuaa  (rf  muM.                         ^H 

(1)  At  Rock  Isluid  AroMial.                                                ^^^| 

d.  RvmoMi]  bvm  pMt.                                                                ^^^^H 

(1)  Al  W«*t  PoiDt,  N.  Y.                                                      ^^H 

(2)  Cuk  ramove  Boldior'o  wilt  from  poxt.                                       ^H 

«.  Cm)  Dot  Morcb  privaUt  huuiw  for  ■otduiT'ii  (■bthing  without  a     ^M 

wsmml.                                                                                 H 

g.  Pr«80cutiunuf civiliaiulorcuttinghay.                                          ^H 

^^^^^ 

CktinatTefcrcauiftoeoiienilcourt-inuliu].                                           ^M 

^^^^H. 

Oumotw^tMCOUiiMlfor&cciued.                                                 ^^^H 

^^^^^^k 

Prucedum  !u  COM  of  riK-oipt  cd  writ  ul  habeu  coq>uti.                   ^^^^| 

I'roDi  t'odvuAl  coiiTt.                                                                ^^^^1 

(1)  Produces  body.                                                         ^^^1 

b.  I^m  Sl&to  court.                                                                   ^^^^| 

(a)  R«s{iita  Bttvmpl  to  ditchoigs  pttrly PogitTO    ^H 

(6)  Rfianwiriipruonar  if  diarbai^.                                       ^M 

^^^^^H 

Ptocedunt  lu  cum.'  of  death  of  olBcer  or  nidier.                                   ^M 

^^^^^P 

May  fumiah  RiinrdhouM  acGommodatioiu  for  (civilian  prwonvni  on     ^M 

toqueel.                                                                                                             ^H 

^^^^^1              fi.  Thanki'ort                                                                                                     ^B 

^^^H 

May  awigti  officer  to  duty  on  hi«  return  from  leave.                      ^^^^H 

^^^B 

Duty  when  off«iiM  in  committed  ou  baud.                                    ^^^^| 

b.  Aguiiut  a  civtlku.                                                                           ^H 

c.  By  civilian  agaiiuit  civilian  on  hi|ch  mw.                                       ^| 

^^^H 

mieii  l.'tiit«(l  SlaiGa  and  8liilu  wunancs  are  prawnted.                         ^H 

^^^H 

TnuiKpnrt  qiuirtnmiafftnr  iiuy  <'onitnand.                                                     ^H 

^^^H 

OITicor  i>I  constabulary  may  not  conuuaDd.                                    ^^^^H 

^^^^H               C.  ItxoiHesrAi.                                                                                           ^^^^| 

^^^1 

Appoiuti.                                                                                                ^M 

a.  AegimontuI  atalf  oRiceni Pagttit    ^H 

b.  UnlUtion  iiUfE  officom.                                                                    ^H 

0.  NoDConuniiMioned  ufficen.                                                              ^^k 

^^^H 

Can  not  reduce  company  nonciimmiauoned  officara  without  recom-     ^H 

mendaiion  u(  company  comniander.                                                   ^H 

^M         VI  COMPANY 

COMMANDIIR.                                                                                    ^| 

^^^^H               A.  DxLxoATiox  or  Ain^omrr  to  Noxcoukusioned  OmcKRS.            .^^^H 

^^^1 

Tu  uiuke  aireelN.                                                                     ^I^^l 

^^^H 

^^^^P               D.  Cah  Not  Forcb  Soldibh  tu  Depoiin'  MoxBT.                                            ^1 

^                      C.  n«u>iN<i  ,S(iu>iku'n  Miis'Kr  is'  Tulint.                                                         ^H 

^^^^TO.  AN  INDEPENDENT  COMMANDER.                                                            ^^H 

^^^^H               A.  May  ItuttiK  Tkavkl  Uu>8a.                                                                   ^^^H 
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Z  A.  Tbo  tonus  *'nnk"  oud  "cunimniid"  arc  iioithor  convortiblo 
nor  Rvnonvraous.  Rank  is  created  by  law  and  is  <.-oiiferred  bv  an 
pxorciiso  oj  lb«  apiKiinting  power.  Il  conveys  ttiffibUity  mcrefy  Xo 
vxfivitM  (.-omiiiikQu  ur  cuitlrul  ia  tUo  milit-nry  serviu.".  Neither  is  rank 
ope*,  but  it  may  be  an  Btiribut«  nr  incident  of  oflioo.  WJd  tliat  the 
power  to  exervuto  conminud  or  cnntrul  is  conferred  lu  some  caS4W  by 
statute  and  in  otlier  caiies  is  cdnferrod  or  deJegated  by  the  Prpsident 
in  lii»  ui{>{u;ity  as  Cnmniamler  in  Chief  of  the  constitutional  military 
forces,     a  ifSUS.  t\b.  15,  19(>5. 

I  A  1.  Willie  all  commissinnnl  ofitrars  of  the  Army  are  as9iKne<l 
military  rank  by  oxpn-ss  upornliiin  of  law,  Uiey  aro  not  all  u()uallv 
etj^ible  to  exercise  militarr'  command.    What  are  known  as  staif 

iccM  oxercUe  command,  or,  more  properly  Rpeaking,  control  in 
_'ieir  own  departmonlH  unlv.'  Tliev  are  expressly  forbidden  by  law 
to  exercLie  command  in  the  line,  nut  by  the  express  order  of  the 
Prtttidcut  and  in  virtue  of  a  specific  a-^iijjnment  they  may  exercise  the 
fiinctions  of  any  command  in  tlie  lino  of  the  jVrmy  to  which  it  may 
"  leivio  the  President  to  Af^ign  them.  Utld  that  it  is  within  the  au- 
lurity  of  the  President  ns  theConiniandcr  in  Chief  of  the  constitutional 
miltlnry  force  to  assign  the  Adjutant  General  of  the  jVrmy  to  tJie 
coiiiiimnd  of  tlio  Department  of  the  East,  and  that  t)io  latter  after 
such  assignment  may  Icj^ally  exercise  in  such  department  such  powera 
of  coinmAiid  a.^  tlie  President  may  be  pleased  to  delegate  ia  appro- 
priate Executive  oTxlera  to  that  ouecC     C.  I5S5S,  Sept.  IS,  1903. 

I  A  I  a.  Under  recent  legislation  ofRcers  of  the  line  are  detailed  for 
a  limited  tenure  to  oliice  iii  certain  of  Uie  stalf  departments  and  on 
the  Grncral  SlalT.  Utld  that  dutiiig  tlio  incumbency  by  a  lino  officer 
of  otfu-o  in  Die  General  Staff  tliat  his  power  to  assume  or  exercise 
command  in  the  line  ia  in  ahcyiiiicc,  and  that  for  tliat  rutiAOQ  such  an 
ofiicer  can  not  assume  command  of  a  department  in  the  event  of  its 
pwiooneDt  comiiiiitider  being  ordered  to  another  field  of  duty  in  the 
military  eetablL^thment.     C.  gSSI7,  May  25,  1908. 

IB.     An  olficcr  of  the  Marine  Corps  was  letuminK  from  the  United 

tatcM  to  Cuba,  where  the  organization  to  which  he  belonged  was  on 

with  the  Army  of  Cubim  Paci0eatiou.     Held  that  ho  could  not 

ly  asaumo  command  of  tmops  on  hoard  the  transport  without 

irect  assijgoment  bv  the  Pre&ideut  to  that  ctTect.     C.  x47lB,  Apr.  S, 

009.     iyraUarly  held  in  the  case  of  a  Marine  officer  who  had  been 

leiaili-d  for  servicw  with  tho  Army  iu  Cuba,  but  who  was  traveling 

'  OlScera  (A  llw  Eu^iuMr.  P«y.  uid  Medical  Departments  u»  expraadjr  (orblddea 

y  law  (o  eierckM  cummiuid  ia  liie  line  or  ia  other  corps  or  dvputinoata  of  th«  siaft. 

*  Staff  oflicvra  have  been  ueigniod  to  coramaod  ia  Mv«nl  iiulancM.    Thus  (1) 

Hfej.  G«a.  Alcxaiider  HamiltoB,  ln«i>ector  Geinerel,  «xet<?iaed  command  ol  tbe  Army 


Eran  ITB8  tolSOO;  (2)  Bri^.tion.  Zebuloa  M.  Plk«.  Adjutant Ooii«iml,  WMinconunnnd 
of  a  briRMlo  whwi  killpd,  Apr.  27,  iai3;  (3)  BrM.  Ma).  Gen.  Thonua  .     . 

itfmaMer  G«ii«re),  «aa  assigned  to  tbo  command  of  troops  In  Florida,  la  Geneml 


,  Thonua  S.  J««up.  Q\iar- 


Ofden,  No.  33.  A.  0.  0..  Hay  20. 1836:  (4)  Col.  J.  K.  P.  ManoSol^.  inniector  General. 
WM  aMiitrn«d  to  tbo  commsLnd  oi  tlw  DonanEoent  of  WMhtDfton  by  G«ii«ral  Ordora. 
No  13.  War  Dept..  A.  G.  O.,  Apr.  27.  1861;  <(i)  Ua).  QenTu.  C.  Corbin,  Adiutant 
GcMtal,  wan  detailed  u  n  iii(.-iiiiier  uf  the  Gonond  siaft  iu  Gt-iiitnl  Ontirra,  No,  8$, 
Bdqra.  o(  tbo  Anny,  A,  G.  0.  Juno  20,  1JK13,  and  m  AwinUnt  lo  tlio  Chief  df  Suit  by 
0«n«talOrd«i»,  No.  3.  Wur  Dent.,  Au^.  IS.  1903,  Do  wudivliovud  trvinduty  oa  the 
Genfital  8u(f  by  par.  16,  Spoctu  Urden.  Kn.  11,  War  Dept.,  On.  2.  ISOS,  uidaaniRied 
br  the  Prendcnl  to  Iho  command  ot  iho  Divi«on  «( the  Atlantic  by  tieoeml  Oiden, 
No.  VS.  War  Deft..  Dec.  Ti,  1903;  nliev«<l  fruin  the  vounuuid  ol  tne  Dividon  of  ihe 
Atlantic  and  amigued  lo  thi'  oommand  of  iJu)  Pbilipptiuis  Divijiun  by  G«n«ral  Ordom, 
Ko.  KM,  War  Dopt.,  Jutui  IC.  19(H. 


S64 


COMMASD  I  C. 


without  tronpH  nnd  lind«r  orders  thnt  did  not  contempUlo  nnv  c^xor- 
cUe  of  militHiT  conimtknd  on  his  part.     G.  SSS86,  Sept.  £S.  1969. 

I  C.  Tlie  i>l1i(?<>  of  asKiHtant  chief  of  Philmpinn  (.onRt»r)uliiiy  in  ft 
civil  of!ico  to  wliich  iiiililnry  rank  utliichm  by  operuliou  of  law,  and 
the  rank  so  attached  is  in  no  war  noc<«Anr>'  to  or  involved  in  the 
pxiircntc  iif  the  functions  of  the  ofncc  of  assistant  chtff  of  cotistabii- 
lanr,  whifh  was  purely  d\-il  in  their  nature,  and  must,  I  think,  be 
regarded  as  haWng  been  authorized  by  ('oiiercss  for  (he  puiponp  of 
dotcrmiuing  iJie  pny  and  emuhimunts  of  the  inoumbont.  It  uill, 
I  think,  also  appear  that  the  nieastire  of  the  romniand  wliirh  may  be 
exercised  by  a  detailed  incumbent  of  such  ofliee  itt  set  forth  in  the  act 
of  January  30,  1903  (32  Stat.,  7S3).  The  lirBt  section  of  the  act 
expressly  authoHzea  the  detail  of  officers  of  the  Anny  "for  aenrice 
as  chief  and  assistant  cliiefs  of  the  Plulippiiie  Coii»lab\dur}' " ;  but, 
fla  the  ofBces  named  are  civil  offices,  service  in  that  capacity  la  civil, 
a^  distinguished  from  militmy  servico,  and  tlio  status  occupied  by 
such  clii«  or  assiatnut  chiefs  is  a  civil  status  to  wluch,  in  conformity 
to  the  requirements  of  the  section  last  alx)Ve  cited,  a  limited  power 
to  exerci»o  mililarr  command  Httnchcs.  From  the  definitions  alrcudy 
given  of  "rank"  and  "command"  it  has  been  seen  that  the  mere 
possetwion  of  niililHr^'  rank  docs  not  authori/.c  its  possessor  to  exer- 
cise militaiy  command.  The  officer  in  charge  of  pubUc  buildinpi 
and  ground!!  in  Washington,  for  example,  in  cJothed  with  the  rank 
uf  colonel  in  virtue  of  the  legislative  grant  of  rank  which  is  embodied 
in  the  act  of  March  3,1873  (17  Stat.,  535),  but  he  can  exercise  no  com- 
mand in  the  line  or  control  in  the  staff  in  virtue  of  the  attribution 
of  rank  wliich  is  uttuohcd  to  his  incumbency  of  that  office.  In  a 
precisely  similar  manner  the  rank  of  colonel  attaches  by  operation 

of  law  to   the  office  held   by  Col.  S as  assistant  chief  of  the 

Pliilippiiie  Constabulanr,  but  mere  attribution  of  rank  conveys  no 
right  to  exercise  military  command,  which  must  bes<iught  in  asiH-cial 
us^gnmcnt  bv  llie  President  or  in  an  appropriat^f  enactment  of 
Congress;  and  such  a  grant  of  power  to  exercise  military  command 
will,  in  fact,  be  found  in  section  2  of  the  act  of  Januarj'  30,  1003. 
a  17508,  Feb.  16.  1906. 

II.  The  power  to  command  can  only  be  delegated  to  «  senior  to  be 
exercised  ovorliisjuniorainriink.  Tliis  follows  from  the  fact  that  the 
organization  prescribed  by  Congress  proviiles  for  grades  of  rank  and,  in 
its  ndwt  for  tiio  government  uf  ihp  land  forces,  that  body  piosrribea  a 
system  of  subordinntion  iu  accordance  therewith.  In  tlie  rules  so 
prescribed,  obedience  to  superiors  is  made  the  foundation  of  all  dis- 
cipline, and  the  specific  article  wliioh  enjoins  obedience  makes  the 
cnme  of  disobe<lienoe  of  orders  a  capital  offense.  Command,  there- 
fore, whether  cxcrciiMMl  dirwtly  or  m  delegation,  must  be  exercised 
iu  accordimco  with  the  legislation  of  Congress  in  respect  to  rank  and 
subordination  in  the  miUtniT service.  C.15£53,Stvt.lS,190S;  SSBlS, 
Apr.  6,  1910,  arid  Ma\j  IS,  '1910. 

IU  A.  The  President  may  as  Commander  in  Cliief,  assume  tUrect 
coninmnd  of  troops  in  the  field  when  his  discretion  dictates  that  to  he 
necesanry  in  the  public  interest.'     C.  SS8S,  May  Z6, 1900. 

Ill  B.'  The  power  of  the  Pr&iident  to  command  not  only  can  but, 
in  a  majority  of  casea.  mvH  be  niotle  the  subject  of  delegation;  the 

'  During  the  whisky  in»iirwt)i>n  o(  I7W  in  rpontrylvaiiis,  Pw-nidwil  Wadiiiigioo 
■MUmed  commanil  ol  Uio  Federal  tioopt  iu  peraou. 
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Prwddcnt  can  not  be  pcrsonnJIy  jircwnt  in  every  thent*r  of  iittliturv 
actirjty  or  nt  cvoi^'  point  wh^ra  iiiilitar>'  forces  un*  stnlioned,  and  thiii 
fMt  is  rerogiii2«d  by  ('onsrvAa  in  its  IcgU]atioi)  pi-nnding  a.  spociul 
clam  of  officers,  of  llie  gnulo  of  mnjor  nrid  ))rigiidi«r  ^'n«rid,  wtio  do 
not  form  a  part  either  of  tin?  lino  or  staff,  but  are  mamtainod  for  t)i(« 
exnrras  pitr[>os«  of  cxcrfi-tiog  Mich  ctiminnntU  in  the  iiiilittirv-  Mlal>- 

rliMunent  na  nuy  bo  delosntod  to  them  bv  the  President.     C.  15S6S, 

*Snl.  It,  I90S.    ■ 

inc.  Wlii'u  tiic  dtitail  of  ofRocrs  of  tlic  Enfjinwr  Corps  was 
dpaircd  in  connection  with  enjnneerin*;  questions,  rommittod  to  ihp 
Jnlfrior  Dcpartiiu^nt  for  cxcoulion,  kfbl  (hat  iindir  the  &uthority 
confcnrd  by  section  1I5S,  K.  S.,llic  Presidont  would  b«  authorized 
to  make  the  detail.'     0.  SGH?^,  Apr.  2S,  1910. 

ZV  A.  A  departuieut  or  division  commander  is  without  authority 
to  asaipi  an  officer  or  eidisted  man  of  (lie  Marine  Corps  to  duty  on 
Biiora  or  on  an  Amiv  ti-ansnort,  as  anrh  an  assiKmnent  can  only  Iw 
made  bv  the  Prt-siJent.     V.  S436S,  Julxi  HI,  lm>9\  tS686,  8rpt.  17, 

im). 

IV  B.  //*Jd  that  in  view  of  the  act  of  August  6,  1894  (SSStat.  23S), 
division  oominiuiders  may  not  lc<;ftlly  issue  orders  to  sanitary  inspec- 
tors (medical  officers),  of  their  command  directing  such  sanitary 

[.inanM-tora  to  ninke  iutipections  or  invostigationg  involving  travel 
and  claims  for  mileaRe.     'C.  USSSS,  Au^.  IJ,,  1911. 

VA  1  a.  On  the  (|tir«)tion  of  wliether  a  post  commander  ]in.t  authority 
under  the  roj^lations  and  approved  customs  of  tlio  8cr\*ice  to  relieve 
an  officer  (not  of  his  own  regiment)  from  command  of  the  company  to 
whicli  he  is  regtilariy  ai^-signed  and  attach  him  to  duty  with  another 
company  that  is  pn>vidod  with  un  ollicer,  held  that  a  post  com- 
mander has  such  authority.     C.  261^0,  June  2,  1910. 

V  A  1  b.  I.ieaviii(^  Ilie  li'mitu  of  the  station  at  which  an  ofRcer  i«  on 
>duty  is  a  privilege  and  not  a  rii;ht,  tlie  privilege  being  acconfed  by 

t ha oonunanding officer,  //rf'/,  tlierefore,  that  a  post  oommnndrr  may 
withdraw  from  an  officer  under  bin  command  the  privilvu^  of  leaving 
tbe  post  without  regard  to  whether  or  not  tlie  officer  la  uixler  charges  or 
in  UT«»t,  or  under  sentence.  0.  S6I40,  June  £,  t910.  Iffid,  that  an 
order  by  a  post  commander  to  the  effect  that  any  officer  wliose 
explanation  of  an  absence  from  a  roll  call  wa.s  not  sati.sfactory  would 
be  rcMtrictcd  to  the  limits  of  the  post,  except  wliun  pernuttcd  to 
1  abecnl  liimaelf  upon  a  written  application  for  such  aljsenco  approved 
by  such  comman<fiT,  via»  a  loorni  oider.     H.  ^■'i,  SOI,  Mar.,  ISSS. 

V  A  !  c.  Aiiolliceroftlio  Army  was  ordered  by  Impost  ciiuimander 
to  visit  another  post  to  ol)serve  the  operation  of  apparatus  for  tlie 
incineration  of  oUal.  Iht'l,  that  while  a  post  comiiumdcr  run  not, 
unaided  by  superior  authority,  order  travel  involving  the  payment 
of  mileage,  he  may,  in  an  appropriate  cane,  order  an  officer  of  his 

I  commaad  on  detached  service  for  such  a  pufpose.     C.  19087,  Jan. 

es.isoe. 

V  A  1  d.  A  sentence  of  su^penition  from  duty  and  pay  for  15  days 
does  not  imply  conlinenicnl  to  quartrrs.  or  mvolve  a  condition  of 
arrest.  It  is  cuslomury  for  an  ofBci-r  uiide^^ing  Hontenec  of  !<uitpen- 
Nion  from  pnv  and  duty  to  be  allowed  the  limits  of  his  command. 
S.  7,  242.  t-'fk.  ISH4. 

>  Sec  28  (>!>.  Ally,  (niii.,  270. 
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V  A  2  a.  A  mibtary  commander,  aiilhc>rizcd  to  grant  or  refuse 
pusBii»  or  furloiigiiK  to  Iii»  roniDiaud,  mfty  of  course  r<>lus(<  pcrmisNioii 
to  leave  tlie  p(H«t  to  a  soldier  whose  purpose  is  tt>  becomt^  marrie<f. 
A  commouder  may  idtio,  if  the  intcroitls  of  di»ciplino  require  it,  exeiude 
the  wives  of  soldiers  from  a  post  under  bis  command  at  wliich  their 
liusbands  aro  uening.  But  wliilc  the  Army  Ke^lntjons  forbid  the 
enlisting  (in  time  of  pence,  without  special  authonty)  of  married  men, 
there  is  no  sUt ute  or  regulatiun  forbiiidiiig  the  cDntratting  of  marriaee 
by  soldiore,  any  more  than  by  ofTievrs,  wtiilc  in  thu  service.  So 
Jifld  that,  under  existing  law,  a  mililary  commander  could  liave  no 
uiithority  to  pr<iliibit  suldierH,  wliile  under  ids  cnnmiaiid.  from 
marrj'ing;  and  that  tlie  contracting  of  marriage  bj*  a  sohUer  (although 
hi«  commander  hud  forbidden  him.  or  refused  him  permission,  to 
marry)  could  not  properly  be  held  to  constitute  a  military  offense. 
Where  indeed  there  is  involved  in  the  conduct  of  (lie  soldier  at  the 
time  any  military  nejjiert  of  duty  or  disorder,  lie  mav,  for  this  indeed, 
be  bniught  to  trial,  but  not  fur  the  marrj-ing  as  sucfi.  And  remarktd 
that  if  the  uiarrvinj;  by  soldiers  after  enlistment  becumes  so  generally 
practiced  as  to  "bo  demoralizing  u>  tho  Army  nrotlierwise  pri-judieiai 
to  (Uscipliite.  the  evil  can  efFcclually  be  repressed  only  through  new 
legislation  by  Congress.  R.  .i'^,  .(7,  Apr.,  187G,  07,  Jan.,  1877; 
4S.  109,  />«..  1879. 

V  A  2  b.  \Vhcro  a  post  commander  isftued  an  order  allowing  the 
soldiers  of  his  command  between  certain  hount,  when  "off  duty," 
limits  extending  one  mile  beyond  the  military  reservation,  and 
forbidding  tJiem  to  enter  or  pntroniice  within  Kaid  limits  ^mbling 
houses,  suooos,  etc..  held  that  he  did  not  exceed  liis  authority  ki  the 
matter.     0.  1210,  Apr.,  ISHr,. 

V  A  2  c.  A  soldier,  arrested  by  the  civil  nuthorilies  and  released 
on  bail  to  await  trial,  may,  on  returning  to  bis  station,  be  required 
to  perform  the  u-^ual  military  rUily  appropriate  to  hii«  rank  (II.  S4, 
879,  Ffb.,  1867),  and  wliite  on  such  duly,  his  pay  status  is  unutrecled. 
C.  1717.  Sept..  1896. 

V  A  2  d.  Altliough  the  post  commander  may  order  to  duty  a 
Holdier  who  has  been  e.\cused  from  duty  by  the  surgeon  on  account 
of  sickneiw  or  disability,  h^ld  that  if  be  cfoes  so  iw  assumes  the  respon- 
sibility for  any  material  injury  that  may  thus  result  to  the  individual 
or  the  Hernce.  and  if  injury  cloes  in  fact  result,  is  umonable  to  trial 
for  the  military'  olTenso  involved.     U.  ^S,  SoO,   Mar.,  1880. 

V  A  2  e.  A  ^)Idier  was  charged  with  the  larceny  of  a  certain  sum 
of  money  in  currency  from  the  post  trader's  store.  At  his  arrest  a 
sum  in  currenry  of  al)out  tiie  same  amount,  but  not  capable  of  iden- 
tification as  the  same  money,  was  found  on  liis  person,  and,  lieing 
claimed  by  the  trader,  was  turned  over  to  him  by  the  post  comnian<ier. 
The  soldier  wa.-*  then  tried  and  acquitted.  UtUi  that  the  post  com- 
mander tthould  refund  to  the  soldier  the  amount  taken  from  him  and 
improperly  turned  over  to  the  trader,     li.  50,  SSO,  July,  1886. 

V  A2  f.  One  soldier  obtained  fn>m  another  by  false  pretenses 
ttirao  $20  gold  pieces.  Upon  being  arrested  for  the  offense  the  sum 
of  about  S-10  m  bilLi  and  silver  was  found  upon  his  person.  It 
appeared  that  the  money  obtuinetl  by  false  pretenses  had  been  con- 
verted into  money  of  other  denominations  and  that  the  sum  found 
iipon  the  si'Idier  at  the  time  of  hi.s  arrest  wan  the  unexpeniled  balance, 
'rliu  tsuldier  was  tried  and  convicted  of  the  offense.     Held  thai  the 
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fiuin  token  fi-oin  him  at  the  Uim'  of  hb  nrrcsl  Hhuuld  be  rutumod  to 
the  other  soldier  from  whom  it  had  heen  obl^iined  by  fnl»e  pretcnsea. 
C.  eSaSO,  May  29.  tOOS. 

7  A  3  a.  A  mist  c^nninnnder  run,  in  lii»  discretion,  exdude  uU 
pcrwtnit  otlier  tlian  thoiw  belonging  to  hift  post  trnm  post  and  re»- 
ervNtion  gruiiudti,  but  should  ho  admit  cvvr^-body  cxcrept  on«  iudi- 
vidual  against  wlioin  iim  cliarge  of  wrongdomg  existed,  such  action 
wmild  be  oon.'<id<>rwl  an  ahiLse  of  disrrvtion  nn  the  part  of  (hv  po«t 
(•..iiinmndor.  C.  S6Si,  Oct.,  IS96:  6704,  July  5, 1899,  and  Apr.  b'.  1909; 
U!i;i,  Julff  10. 190S;  tei7t,  Ma'/  6. 1904;  19983,  Oct.  S.  ISO/,:  21258, 
Avr.  IS.  1907:  2S97^,  S(}<t.  lh\  iSll. 

¥  A  :i  b.  A  post  fomniander  can  not  properly  allow  his  iMst  to 
ome  on  asylum  for  fugilivm  from  civil  justice.  R.  SO.  4-W,  May, 
1S7S. 

T  A  .H  0.  A  civilian  may  legally  be  arrested  without  a  warrant  as 
well  by  a  military  person  (m  by  any  oitiz«n  wiiere  lie  conunit«  n  felony  > 
Op  crime  ill  breach  of  the  public  peace,  in  such  person's  presence;  or 
where,  a  felony  having  been  nminiltled.  such  person  has  probable 
cause  for  beUevint;  that  t!io  putty  arrested  is  the  felon.'  Inn  case  of 
siK'li  an  arrest  at  a  military  post,  the  arreeUne  ollicer  or  soldier  should 
tuie  no  unnecessary  violence,  should  disclose  liis  ofjtcinl  character,  and 
inform  the  party  of  the  cause  of  his  arrest,  and  should  lioliver  him  aa 
Hdon  a.-*  renstonnbly  prurticalile  to  a  civil  ollieinl  autlioriz«d  to  bold 
iiud  brine  liim  before  «  court  or  inagislrat*  for  dispoaition.  P.  39, 61, 
Feb.,  1890;  41,  4^7.  Jviy.  1890;  C.  lOSil,  Apr.  IS,  1901;  16983, 
Apr.  10.  190S;  23609,  Nov.  8,  1909. 

VA3  0  (1).  The  State  of  Iowa  lias  ceded  to  tJie  Unites  States  exclu- 
sive juri»dictioD  over  the  portion  of  the  Rock  Ifdand  Arsenal  Bridge 
and  approaches  situate  willun  that  Slate.  In  a  cjisc  of  a  crime  or 
ofTeuse  against  the  United  Slates  committed  byaci^'ilianonsuch  por- 
tion, hflii  that  the  comniun<itng  otliccr  at  the  arsenal  or  his  subordi- 
nates would  be  authorized  to  arrest  the  offender  without  warrant 
within  limits  authorized  by  liiw  and  cause  liim  ti.>  be  bmufht 
before  tt  United  States  commissioner  or  other  othcial  spccine<l 
in  scolion  ton,  R.  S.  He  could  not  properly  hold  the  party  and 
notify  tlie  commissioner  to  send  for  him,  but  must  hituself  have 
liiia  taken  beioro  the  commissioner.  ^Iiero  indeed  no  such  ofTicial 
ifiuccwsiblcattholime,  the  commantUng  ollicer  nitty  hold  the  offender 
in  the  guardhouse,  but  only  for  such  interval  as  may  bo  uecessarw 
P.S9.6l,Feb..lS90. 

V  A  3  d  (\).  The  superintendent  of  the  Militflry  Academy  is  not  in 
general  autliorixed  txi  arreiit  and  confine  in  the  guardhouse  a  civilian 
for  a  mere  breach  of  the  police  regulations  of  the  jiost  or  aeademy. 
i  (is  proper  remedy  is  I«>  have  the  offeniler  removed  ns  soon  as  prac- 
ticable, and  vitliout  unnccessarv  force,  from  thcreservatJon.*  P-4i, 
467.  Jvh,,  1890;  a  6704,  Feb.  45.  I9d9;  16983,  Oct.  8, 1904;  S8974, 
Sfut.  16,  1911. 

V  A  3  d  <2).  Htld  that  a  post  commander  can  legally  order  tJic 
removal  of  a  soldier's  wife  from  tlie  post  for  sufficient  cause.  C. 
25177.  July  14,  1909. 

V  A  3  e.  Although  section  ST-iS.  R.  S.,  makes  the  possesaion  of 
artii'lea  of  uniform  clotliing  presumptive  evidence  of  a  sate;  held  that 
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whnro  Uiore  is  reason  to  believe  (hat  eiich  clothing  ia  in  p»Bsecciinn  of 
u  i'itizon,  a  seitn-h  wamnt  Hliuuld  be  obtained  from  the  prtip«r  United 
Statw  court,  C.  630S,  Nov.  22,  IS08;  1927,  Dec.  IS,  1896;  16107, 
Apr.  4, 1904. 

V  A  3  (.  niid  with  respect  to  tho  riRht  of  «ti»n8  of  New  Jemey  to 
fish  on  and  along  tho  shore  of  tho  niilitan,'ifscrvfttionof  Fnrt  Hancock 
that  in  view  of  the  cession  uf  txclusivf  jurisdiclioii  over  the  ri>!«T%'a- 
tion  to  the  United  States  for  raiUtarj'  pnrijoses,  the  (rrant  should  he 
re{;*rded  ns  iiu-lwiin;;  (lie  ncccssiirv  eiwcment  in  the  sTiure  uid  io  the 
waters  adjarent  thereto  required  for  the  "free  use  and  enjoyment" 
of  tho  premb*C8  for  militan,'  purposes;  that  the  obligation  to  obser\-e 
uuch  easement  should  be  re^^ardcd  as  binding;  on  all  citizcna  in  so  far 
as  rejtpects  public  rights  claimed  by  them  as  members  of  the  State, 
and  that  the  post  ommniider  Khould  therefore  continue  to  exercise 
such  control  of  the  shore  between  high  and  low  water  mark  aa  would 
prevent  anv  occupation  which  would  interfiTC  with  the  proper 
militarr  use  of  the  reservation.     V.  10657.  Oct.  ^/,  litlO. 

V  Aig.  Iltld  that  grass  cut  for  hay  upon  amihtar^'  reservation  waa 
in  law,  at  \vai>i  if  not  at  once  removinl,  pergonal  property,  »o  that  a 
perBon  wronRfully  cutting  aurh  grass  ana  allowing  it  to  remain  till  it 
became  hay  or  for  any  material  perii>d  before  asj>ortatioii,  was  charge- 
able with  a  stealing  uf  properly  of  the  United  Males  under  the  act  of 
March  3,  187;'>,  c.  144,  which  makes  such  stealing  a  felonv  pmiishable 
by  tine  and  imprisonment.     F.  84,  370,  303,  Mar.  and  Ajrr.,  1894. 

V  A  4.  Where  a  general  court-martial  has  been  convened  at  a  miU- 
t*ry  post  by  tho  department  commander,  tho  commander  of  the  jiost  is 
not  empowered,  in  the  absence  of  authority  from  such  sniierior,  to  refer 
cases  to  the  court  for  trial.  Such  action  has  sometimea  l>een  taken 
and  ftcfiuiciced  iti,  but  (urdestt  suecially  authori/A-d)  it  is  irrej^Iar  and 
a  transcending  of  his  province  dv  the  post  eonmiander.     It.  4I,  ^06, 

Jviy,  ms. 

¥  A  6.  Iltid  that  a  regulation '  providing  for  the  detail  by  the 
commander  of  a  post  at  which  a  general  court-martial  is  ordered  to 
sit,  of  a  suitable  oJhcer  of  his  command  to  act  as  counsel  for  prisoners 
to  be  arraigned,  if  requested  by  them,  is  not  to  be  construetl  as  sanc- 
tioning tho  detail  or  voluntary  appearencc  of  a  post  commander  him- 
self in  such  capacity  at  his  own  post.     P.  65,  7/,  May.  1S94. 

V  A  6  a.  In  a  case  of  a  soUlier  or  other  person  hehl  in  military'  cuft- 
todv,  in  whicli  a  writ  of  hahfns  carpus  is  issui-d  by  tho  VniUd'SUtlta 
judician'^a  coonlinalfl  brunch  of  the  same  sovereignty  as  that  by 
which  iKo  parly  ia  restrained — it  is  the  duly  of  the  olli'ocr  to  whom 
the  writ  is  addressed  to  make  thereto  a  full  return  of  the  facts  and  to 
bring  into  court  the  body  of  such  party,  submitting  to  the  court  the 
whow  Question  of  nuthontv  and  discharge,  and  abiding  by  ilfl  decision 
andonlerinthecase.  R.'l.%  377,  and  Zl,  157,  Jan.,  1S66;  C.  14042, 
Sept.S3,l90i. 

V  A  6  b.  Independently,  on  the  one  hand,  of  any  proclamatjoa 
or  net  of  the  President,  suspending  the  privilegn  of  the  writ,  or,  on 
the  other  hand,  of  any  pruclHnintion  revoking  a  previous  suspension, 
and  on  constitntionnf  grounds  alone,  held  that  no  court  or  judge  of 
any  State  could  in  any  instance  i)e  Huthiiri/.ed  to  dischHr^\  on  Imhran 
corpus,  a  person,  military  or  rivil,  held  in  military  ru.s1oily  by  the 

>Seepu.  S77A.  R.,  1910. 
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authority  of  (lio  i;niteci  StaU«.    R.  1002,  Drc,  tSeS;  gl,9g.  and  ISS, 
Drc,  uses;  S7,  50.  Aug..  1868;  V.  tU95.  Apr.  14.  lOOS.    Ami  hfU, 
pnriiciilttrly,  tii  regard  lo  aoltlH>ra  arrested  or  confined  by  tlio  inUilur}- 
aitthoriti«6  under  a  chai^  of  or  Sont«noc  for  d«s«rtion, — that  Hioir 
ijdflob«f^,  upon  any  ground,  by  writ  of  hahfoa  corpus  vras  wlndlv 
Bwyond  tho  juriiMliotion  of  any  Stat«  tribunal.    K.  2,  3Jf.  190,  48JL 
/•'eft.  to  June.  18$3;  3,  104,  June,  1863;  0.  SOS.  Dec,  I86S.    So  held. 
in  rpganl  to  [>pnion9  arrcstod  by  a  provost  marahal  n»  d<>8ert(>ri)  for  not 
ktviipondm^  lo  a  drnh.  in  timr  of  v^ar.     It.  S.  4^7,  ■'>78.  Avg.<tndSfft., 
TjSGS.    And  furihiT,  hfld  tliai  no  Stat*"  court  could  have  jurifidirtion 
00  a  procM'ding  for  the  disohiir^  by  writ  of  haieas  eorjm/i  of  an 
pnlisttVi  Koldior,  to  puaa  upon  the  qitcstion  of  the  legnlity  of  the  sol- 
dier's polifittuent ,  or  to  dkc-harf;e  him  from  Iiis  contract  of  onlint- 
■  meDt  on  thn  ground  of  itH  invalidity  by  rcoKOn  of  minority,  non- 
liennsont  of  parent,  or  other  vausk;  the  authority  to  dinrhargp  from  the 
restraint  ami  obhfitition  of  tho  onlinary  miJitary  status  ucing  con- 
sidopwi  to  be  governed  by  the  same  priiicijilc  a,s  (hat  to  discharge 
from  an  arrest  or  coiilincment  under  a  military  c-hnr^  or  st^ntvnce,  or 
fmni  the  custody  of  a  I'liitcd  Statf»nuu-»hal  umh-r civil  proce*.s  of  the 
Unilt-'d  Stales.'     it.  £1,  167.  Jan..  1866;  SO,  140,  July.  1869;  53,  871, 
Av^.,  I87S;  P.  Sg,  SIS,  May,  1889;  C.  394,  Sfpt..  1894;  ig069,  Feh, 
17,  iOOS. 

V  A  fi  b  (!).  Where  a  writ  of  hahea*  corpus,  issued  by  a  State  court 

or  judge  for  the  relief  of  a  person  held  in  arreel,  confinement,  or  under 

Lmfislment,  by  the  militajy  authorities,  ia  served  upon  a  military 

K  '  Oppoeeil  10  Ibia  vi(^  w  tbo  opinion  of  Atty.  (J^n.  Scaabery-  Id  Oonnley'B  case 
UOct.,UUT>,  13  Op  Aliy.Oca.  SM.  But  in  Dw-embcr.  lATl,  the  Tuling  of  th»  Judge 
lAtl  vithI*'  Gmi«4«I  iu  lliiii  claed  ot  rasas  H-aa  euBtaiiied  bv  the  Halted  i<U>l(«  Sujiroim 
I  lV»irt  ill  Tariito'*  Cwr,  13  U'ull«c«,  39',  in  which  the  judgmcDtota  Statu  cotui,  vrMc^h 
I  bill  flinlpM  lh«cliix'hitnn<.  on  AnAMufor/nu,  >>tuiMiu»t«dMldiflrfrom  "thot-uatDdy 
Mf  a  recniiting  oiHi'cr,"  i.  c.  from  the  obli^tJon  of  hla  contract  of  oali«tm«ul,  on  the 
nronnd  thathfthadenlixUvl  trhiin  nndiv njihtMaiyMniofacoand  without  hiii  bthar'a 
■vniMpnl,  WMi  reverwd  m  an  tintviMtiiuilonal  aapuinpttoa  ol  aulhcvity.  In  npplyinn 
Ito  the  c«M  lh«  prini.'ipt«  laid  down  Ui  Abtcmun  v.  Booth,  21  noward,  S06.  iLc  court. 
■by  FfeUI,  J,,  oMcrvw:  "84ate  jiidicoa  anil  Slate  cotirli>,  authorixod  l>y  law*  of  tbcir 
BBfalM  tA  iMiM  WTtU  otkabmeorput,  have  iindoubi«dly  a  rktit  lo  inue  tho  writ  io  aay 
■taae  where  a  Mrty  is  alleged  to  be  illegally  <;(uiGnu<l  wifhin  th«Lr  lloiiu,  unlen  it 
anptanuiionliiiiappliraiian  that  he  uconfined  under  the  Duthoriiy,  or  i:laim  and  color 
oitbe>utlioriiy,'<n)iornlted8tat«i,  by  an  officer  of  that  OiA'Tiimenl.  Ifoiirhfact 
L^poir  upon  tbcapplimlion  the  writ  iibould  li«  rofuAc^l.  If  it  do  uut  appear  the  judge 
ifir  cmirl  iwuiaji  the  writ  ho*  a  rixht  lo  inquire  into  the  cniino  of  imprwonmenl.  oiid 
naoenain  bv  what  aathorily  lh«  penoB  ia  belli  within  ihi*liiiiil8ot  the  State;  and  it  is 
llhedutyoi  thvinanihal^ or  olharofEcer  having  cufUxly  of  lli[>  priaoner.  logtvc,  hy». 
Ipropcr  return,  informatioii  in  thu  reBpert,  Wb  retum  i<h»iil<)  be  ituSiHent,  in  ila 
Hettil  of  facl«,  lo  show  diHlinclty  thnt  thi>  ittitinmiiuK-rit  m  uiL<k-r  the  authcirily.  or 
rclaimaad  cokn'of  tbeauthoril]>-,  of  lli«!  I'aitcd  Staica,  and  laoxctuile  the xuspicion  of 
linpaiiion  or  nppnMoo  on  hia  part.  And  the  proceM  or  otdem  under  wbich  tli« 
Iprlvoncr  u  heM  riiould  be  produced  witli  the  return  and  mibmitted  to  invpecUon,  in 
lorili^r  tbflt  th«  cuiu't  or  judgo  iaruinK  thn  writ  inav  nno  that  (he  priMnor  »  held  by  the 
l«lEri>r  in  lood  faiih,  under  the  authority,  or  claim  and  colnr  of  the  authority,  of 
llheUnitedStatM.aiidnotuBderthcuiereprelesceoIbavlBgauchauthorily.  •  '  ■ 
IThe  Stale  judjte  or  SUle  court  ahmilil  procoad  no  further  w^n  it  anpoon,  from  the 
UpplJcatifin  of  the  piuly,  or  tlio  return  mode,  thnt  the  priraner  is  held  by  an  oHirvir  of 
[me  L'niied  .'tutut  under  what,  in  Iriit>i.  piirporta  10  be  the  authorftv  ot  llit>  United 
rStatoa;  that  in,  m  authority,  the  vnlidiiv  of  whirh  »  to  bodeterminnl  by  tlin  Coimif- 
tutimand  Uwsof  lhe<!niie<J  Rlnlw.  ff  a  parly  (hu*  held  b«  Ule^lly  JinpriMined.it 
it  for  the  <:otirU  or  ju-ttciiil  oHirm  of  thu  United  Stntei,  and  thiMo  (.hiutU  or  otli<-eT« 
^km«,  togranthimrelcaiict."  Thin  decinion  put  on  end  toarontrovr<n>yi>f  many  yean 
■Hao<liag,  and  ewept  sway  a  moM  of  counterruUnga  by  the  Stale  coiirlit,'  the  mBjonty  ef 
'  wlikb  aui  niHalued  (be  autboritjr  ol  1J19  State  judiciary  in  nich  <aau9. 
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officer,  he  18  uol  required  to  comply  with  lli«  direction  of  the  writ  to 
produce  before  Die  court  Ilie  body  at  the  p4>mon  so  held.  It  i»  Rtiffi- 
eiant  for  him  merely  to  make  reluru  ^hontiug  clearly  thnt  sucli  person 
is  held  by  the  authoiity  uf  the  United  StaU»  as  a  desci-ter,  or  under  a 
contract  of  enliNtmont,  or  olJierwisp,  a-s  the  cjise  may  l>e.  The  8tat« 
court,  upon  bt-infc  thus  apprisLHl,  will  properly  dittiniss  the  wTit.    R.  3, 

104.  '/"*".  /*'fr^;  ^^  '^7,  •/«"■.  '-^^-ff. 

V  A  6  b  (1)  (a).  Whore,  prior  lo  Iho  decision  of  tlio  United  Sljitos 
Supreme  Court  in  Tarble's  case,  a  Slate  court,  havtnf;  issued  a  writ  of 
haoe'jg  corpus  in  a  ciwe  of  a  niilitarv  pri^toner,  attempted  to  enforce 
a  process  of  contempt  against  the  ollicer  in  charge,  who,  though  duly 
making  a  i-eturn  ahuwing  that  tlie  party  waa  detained  by  the  authority 
of  Iho  Uiiitad  Stjitcs,  refused  to  produce  his  body  in  court,  fitld  ihat 
surli  attempt  ithould  be  resisted  bv  the  officer,  who  should  be  sup- 
ported in  luTt  rcAi^lauce  bv  such  niilitarv  force  a»  uiig-hl  lie  necesiuirv. 
M.  3,  W5,  Au^..  ISeS;  I'ff,  30S,  Drc.  iS65;  81,  &S,  Dre..  1865.  S^., 
where  a  Stale  court,  after  such  «  return,  still  assumed  to  proceeil  iii 
the  case  and  to  order  tho  dtscharf^o  of  the  party,  hero  a  soldier  in 
arrest  as  a  deserter,  held  that  the  execution  of  siirh  order  should  be 
resisted  and  prevented  by  military  force.  R.  S,  104,  Junt,  1863; 
Zi,}ii7,  Jan.,  1866. 

V  A  6  b  (I)  (6).  Where,  prior  to  the  decision  in  Taible's  case,  aii 
officer  undergoinf^,  in  a  State  ncnitentiary,  a  sentence  duly  imposed 
by  a  court-nmrtial,  waa  disrliar^ii  from  hia  imprisonment  oy  a 
State  court  and  waa  at  larf^*,  advued  that  ho  bo  forthwith  rearrested 
and  reconfine<i.  R.  SO,  o6.  Dee.,  1869.  So,  in  a  case  of  a  soldier 
discharged  from  lii»  enlistment,  on  the  ground  of  ininoriiv.  by  a  State 
court,  admsrd  that  he  be  arrested  bv  (he  niililarv  autnorities  and 
hold  (O8or%-ice.     R.  HO.  100,  Mar.,  1870;  C.  iipJ^Z,"  Mar.  16,  /Wf 

V  A  7.  lUU  that  where  officers  and  eiihsted  men  or  civilians 
resident  thereon  meet  with  death  on  resei-valions  under  circumstances 
which  can  preseut  no  question  of  violation  of  State  law«,  there  is  no 
necessity  or  propriety  of  any  inquest  at  all  beyond  an  invcstinition 
by  a  board  oi  onirera  or  court  of  inquiiy*:  l>"t  where  an  individual  of 
one  of  ihese  classes  dies  at  a  placo  outside  the  reservation  limitJi  or 
within  8uch  limits,  in  each  case,  a^i  a  result  of  criminal  acta  committed 
upon  him  outside  the  reser^-ation,  the  right  of  llie  coroner  to  conduct 
an  inquest  to  determine  the  nature  of  death  is  plain,  and,  as  a  matter 
of  comity,  the  piwt  nmimander  slioulil  inleqvtse  no  obHtarle  to  liolding 
the  inquest  on  the  reservation  or  to  tho  removal  of  the  body  from  tho 
rciwrvalionfor  the  purp<Kie  of  holding  an  inquest  eJsewhere.  C.  20050, 
Jvly  13,  1906. 

V  A  8.  Ildd  that  a  commanding  officer  may  in  emergencies  fur- 
nish guardhouse  accommodations  on  tho  request  of  the  civil  nuthori- 
tiea  for  the  safe-keeping  of  civilian  prisoner,  provided  that  tho  men 
charged  witli  tho  safe-Koeping  of  tho  prisoner*  be  furnished  by  the 
ei\41  authorities,  as  there  is  no  authority  for  tho  omploymont  of  troopB 
for  that  purpose.     C.  S676S,  Nov.  9.  1909. 

V  B  1.  An  officer  returning  from  leave  on  nii  Anny  transport  may 
lawfully  be  placed  on  duty  bv  the  commanding  officer  of  the  troops  on 
board,  tint  while  so  engaged  hwMmes  entitled  to  the  allowances  accru- 
ing to  officcp'  on  <lutv  wliilo  travvhiig  by  hob.  C.  £4362,  Jan.  19, 1909, 
and  Jvly  13, 1909.  ' 
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T  B  2  ».  Where  an  offense  i»  commilled  on  nil  Army  IrunKport  by  a 
person  subjert  tii  the  Articles  ot  Wiir.  Iifld  that  u  niililai-)'  pruswiitiim 
slioiilil  be  mitiat<>d  at  once  by  tlie  [ucparatiun  wf  chnrgt'S  and  8j)Vvi0(.'Ji- 
tioiis  and  bv  DutUicutiun  to  such  ponKm  that  militatr  jurisdiction  has 
attached.   '€.  56S5,  Oct.  SI,  WW. 

V  B  i  b.  Where  an  ofTooMi  is  comiiiitled  on  an  Army  transport,  but 
in  the  Territorial  waters  of  a  State  or  organized  Territory  of  the  Unit4Ml 
Stales,  tlio  injured  pnrly  being  a  civilian,  not  a  inembc<r  of  the  ship's 
company,  the  offender  will  be  surrendered  upon  the  presentation  ot  a 
warrant  by  the  proper  Federal,  StJite,  or  Territorial  authority,  end  the 
officer  sertinff  the  sumo  will  recei^-e  the  necvssiu;)'  ussi-ttjincQ  in  execu- 
tion an  prnviil<Hl  in  the  fifty-ninth  article  of  war.     f.  56$'),  Oct.  St, 

mo. 

V  B  2  0.  Wlien  an  offenaa  amounting  lo  a  felony  or  a  seriou^i  min- 
<lemoaaor  is  committed  bv  one  meniuer  of  a  tran^poi-t  company 
against  another  on  the  high  seas,  neither  party  beiiu;  subject  to  the 
Arttdca  of  War,  hfld,  tliat  the  offemier  wdl  be  e^nlined  and  turned 
over  to  tlio  proper  Unilcd  States  court  nt  the  firet  port  of  entry,  but 
if  there  be  no  court  of  the  United  States  at  such  port  of  entry  Having 
juiiKlictiou  over  the  offence  comiuilted  the  offender  will  be  held  in 
confinement  on  board  the  sitip  until  a  port  is  reached  in  which  there 
is  a  court  of  the  United  Stale;*  having  jurisdiction  over  the  offpn.'*e 
committed.  If,  however,  the  offense  w  conunittcd  in  the  Tcrrituritil 
waters  of  a  Stale  or  Ten-itoiy,  the  prisoner  will  be  turned  over  to  the 
proper  State  or  Territorial  court  if  there  bo  one  having  )uri»dication 
over  the  offense.  Should  the  offense  be  less  serious,  amounting  to 
ftR  infraction  of  1  lie  ship  «  di.scipline  or  a  mere  misdemeanor,  reasonable 
discipUoar)'  punishment  may  he  imiKtsed  by  the  ship's  master. 
C.  o63o,  Oct.  SI,  WW. 

V  B  3.  If  warrants  from  a  United  States  court  and  from  a  Stale  or 
Territorial  court  issue  in  the  same  rase  the  commanding  ofQccr  of  a 
transport  will  surrender  lite  otFender  to  the  officer  whoseservice. is  first 
inpoin  t  of  lime.  Held,  however,  that  no  officer  of  the  Army  will  under- 
tafce  to  pass  upon  the  sufficiency  of  a  warrant  issued  by  a  court  of  the 
United  Static  or  by  aState  or  Territory,  as  such  question  ts  for  judicial 
rather  than  executive  determination.     C  6S35,  Oct.  SI,  1910. 

7B4.  A  transport  quartermaster,  not  serving  by  detail  as  an 
oflioer  of  the  Quartermasters  I>epartment,  succoeoa  to  the  cottmiand 
of  tniop»  on  board  such  Iransjiort,  in  (ho  ojieration  of  the  one  hundred 
and  twenty-second  article  of  war,  if  he  is  the  senior  officer  of  the  line 
prvsent :  othfrwLie.  however,  if  ho  has  been  detaile<l  for  service  in  the 
Quarlcrniaster's  Department,  as  in  the  operation  v(  section  'S6  of  the 
act  of  I-'ebruary  2,  1901  (31  Slat.,  "■'ii), ho  becomes,  for  the  time  being, 
K  Nl-iiff  officer,  and  as  such  is  not  entitled  io  (sxercise  command  m 
tlie  operation  of  the  one  hundred  and  twenty-second  article  of  war. 
0.  nm,  Nt>i\  27,  1908. 

V  B  J>.  A  captain  in  the  line  of  the  Annv,  serving  by  appointment 
B8  assLitant  chief  of  the  Philippines  Constabulary,  with  the  temporary 
rank  of  colonel,  wtiile  entitled  to  the  beneffta  and  privileges  wtiirn 
attach  to  military  rank,  li  not  entitled  to  a8!«ume,  and  may  not  law- 
fully be  asS'ieciied  to,  the  command  of  the  troojwi  on  an  Army  trans* 
porl  upon  wliirh  he  i-s  traveling  as  a  passenger;  Rueli  a  captain  having 
the  rank  and  pay  of  colonel  in  the  operation  of  the  act  of  January  30, 
Id03  (32  Stat.,  783),  and  not  beiitg  a  cotouol  in  the  line  of  the  Army, 
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hb  riglit  to  pxcmse  roinmnnri  am  such  being  mrnsured  by  the  reqiiirc- 
inmilH  (if  thu  (lit  (»r  Jnmmrv  30,  iyO;i.     C.  17-i')S,  I'rb.  15,  1905. 

V  C  1  a.  Tlio  authority  to  "  upiioint "  ivgfim<>ntAl  staff  oflioers,  con- 
fprri'd  upon  icfpint^ntrtl  ooiiiiiiaimore  by  tliu  ^Vrmy  Kp^uIiiUohs,  is  no 
piu-t  of  tlie  ronstitiitioiial  appointing  power,  but  i»  meri>ly  an  author- 
ity to  select  aiul  d<>lHil.  As  sucli  it  may  bo  regulated  by  onlera  from 
tHe  War  Department,  wh(>re  dpsirablfl  to  prevont  its  wsUic  so  exer- 
cised as  to  prejudic«  the  interests  of  llio  ser\*ice.  Thus,  il  is  com- 
petent for  llio  Spcrptar\-  of  War  lo  direct  by  general  order  that  such 
appoint  ineiils  shall  not  iie  diilod  back  so  tvito  take  etrts^t  as  of  dates 
pnor  to  lluise  on  which  they  were  actually  made,  as  dlso  that  appointees 
shall  not  i>eroiiV'  entitled  to  the  additional  pay  for  a  period  prior  to 
their  enterinK  upon  their  duties.'  B.  41,  609',  July,  1879;  4£,  697, 
Apr.,  ISSO. 

V  C  I  b.  The  Army  Ke<rulatiaus  confer  upon  baltjilioil  vom- 
monders  the  right  to  rer:onimend  nfficeiB  for  appointment  lo  racanciea 
in  the  battalion  staff.  The  n>;i^vntal  commander  is  bound  t«  con- 
nider  theiie  recommendationit  m  making  such  appointments.  Held, 
that  Huel)  appointment  is  not  a  mere  mtifienlion  of  the  act  of  a  sub- 
ordinate, //f/t/.  also,  that  the  regime nta!  rommanderli  not  deprived, 
however,  of  all  ilUen^liori  in  the  matter,  lie  niiiy,  for  certain  public 
reasons,  disapprove  a  recomniendution  and  require  a  new  one  to  bo 
mibmitted.  Tliir  fact  that  the  ofiicor  reoommendeil  Lt  attached  to 
anottier  battalion  will  not  of  itself  exclude  liim  from  the  field  of 
rooommendation  or  appoinlinent.  C  I3B92,  Seat.  16,  19U1S;  9053S, 
Nov.  SS,  1906. 

V  C  1  c.  A  regimental  commander  is  not  obliged  by  army  refru- 
lations,  to  appoint  to  lx>  »crgeant8  or  corporals  of  companie.-i,  tne 
soldiers  rceonmiendcd  lo  him  for  such  appointments  by  the  company 
rommandore.  lie  is  lo  lx>  rrgar<li'ii  as  vested  with  a  discretion  in 
tlio  matter,  and  though  in  the  great  majority  of  instances  he  will 
propppty  appoint  as  recommended,  he  may,  and  should,  decline  lo 
appoint  wliere  lie  believes  the  nommee  to  l>e  an  itnftt  jierson.  li.  £7, 
169,  Sept.,  1868. 

V  C  2.  Ilfld  that  a  regimental  commander  is  without  authority 
to  reduc*  a  company  noncommiKsioncd  officer  without  the  recom- 
mendation of  the  company  commander.     C.  10066,  Mar.  Z7,  1901. 

VI  A  1.  'Ilie  cUfitom  of  the  service  for  m'arly  a  century  has  recog- 
nized the  right  of  a  company  or  detai^'hment  commander  to  delegate 
to  a  noncommissioned  olticer  the  right  to  confine  an  enlisted  man  or 
to  place  him  tn  arn>»t  in  riuarterw  where  it  is  impoNAtble  lo  obtain 
the  prior  order  of  tlie  company  commander  or  other  proper  superior, 
provided  the  case  be  imme^liatcly  ivported  to  the  pro|»er  coinmantler, 
who,  if  the  enlisted  man  is  to  remain  in  conlinemcnt  or  under  arrest, 
must  confirm  the  act  of  the  noncommissioned  offieor  and  adopt  it  us 
his  own.  Hfid  that  the  ilelegation  of  aiithorilv  in  this  instance  to 
noncuumissioued  ufTicera  is  not  based  upon  tW  positive  grant  of 
authority  contained  in  the  twenty-fourth  article  oi  war.  C.  18878, 
Dee.  9,  1905. 

'  See  iho  Bubrnqueot  0.  O.,  ',Z,  Hdqn.  of  Anny,  1870,  la  aocaHuiM  with  Uils 
opiukiu. 
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VI A  2.  Extract  from  an  iudorwmcnt  of  the  Judge  Advocate 
General,  io  submitting  to  the  Socretar>'  of  War  u  fommunication 
(conciirrpd  in  by  the  Judge!  Advocato  General)  from  Brig.  Gen. 
E.  O.  C.  Ord,  vominuiidiiig  Dopartmeiit  of  Texas. 

"ThouRh  I  amawaroof  no  law  inarms  prohibiting  a  company  rom- 
mandcr  from  delegating  to  a  noncominis^iioiicii  ofliciT  so  iiii|iortniit  a 
■  part  of  hi<i  aulhurity  and  duty  a.s  the  entertaining  in  the  fir^t  tni^tance 
of  the  complaints  and  refpiests  of  the  nii-n  of  tho  romimnv,  I  can  but 
t'oustder  such  a  delegation  to  be  at  variuncu  with  tho  principle  and 
system  of  our  military  organij'.ation.  Further,  aurh  a  practice,  as  it 
u^poura  to  me,  mu»t  tend  to  n-nder  comiiiisMiom-d  ofheera  negligent 
and  irreaponsible,  and  noncommissioned  offirera  arbitrary  and  over- 
bearing. Indeed  I  can  conceive  of  nothing  that  would  sooner  spoil  a 
good  liergeant  than  to  place  him  in  a  position  to  determine  at  his  dis- 
cretion whether  the  complaints  of  his  inferiors  should  he  entertained 
by  his  superior,  and  to  color  them  at  will  when  trnnsmlUed.  Thua, 
tnough  the  practice  may,  in  some  instaneea,  have  been  found  conven- 
ient and  innocuous,  itii  elTeet  in  gi-neral  must,  I  think,  hepri'judicialto 
the  best  inteiwW  Of  the  service.    '     li.  ^,  ZT3,  May,  !S79. 

VI  B.  Held  that  a  cAiDipany  commander  can  not  legally  force  a 
aoMicr  to  depot^it  with  tiio  paymaster,  riur  can  he,  witliout  tho 
soldier's  consent,  deposit  private  money  of  (he  soldier  which  is  in  the 
company  conmiander'a  poi*.te««ion.    H.  39,  .j7/,  Atar.  4,  1S78. 

VI  C,  A  soldier  deposited  with  his  company  commander  a  sum  of 
money  for  safekeeping.  Upon  being  relieveilfrnm  duty  the  company 
ouromauder,  without  tho  authority,  expres<ied  or  implied,  of  tho 
sohlier,  transferred  the  money  to  his  successor  in  command.  Bfld 
that  the  deposit  uf  thu  money  by  the  soldier  with  his  company  com- 
mander constituted  a  bailment  and  probably  something  more  than  a 
gratuitous  one.  But  considering  the  bidlment  as  a  gratuitous  one 
only,  the  action  of  the  bailee  in  delivering  the  money  wiUiout  authority 
to  an  unauthuriwd  person,  even  though  tho  doUv'eiy  was  not  with  a 
wroi^ul  intent,  coiutiluted  a  conversion  of  the  funds,  and  tho 
company  commander  to  whom  the  money  was  delivered  by  the 
soldier  would  continue  hablu  for  the  money,  U/ld  also  that  as  the 
soldier  was  in  the  post  at  the  time  the  company  commander  was 
relieved  fnim  duty,  tho  action  of  tho  company  conimandor  in  turning 
tho  money  over  to  his  successor  was  not  a  prudent  act  such  as  one 
in  the  exercise  of  rea.sonablo  caro  and  precaution  would  have  resorted 
to.     V,  14332,  Mar.  9,  1903. 

VII  A.  By  an  order  of  the  President,  of  1S92,  a  special  command, 
independently  of  any  dc])artment  commander,  of  all  troops  on 
Mcort  duty  with  the  International  Boundary  Commission,  was 
devolved  upon  a  lieutenant  colonel  of  enijinccrs.  Hiid  tliat  his  order, 
rcrjuiruig  travel  on  duty  by  an  oilicor  ottlio  command,  entitled  such 

^'f/vmncts,  equally  as  would  a  similar  order 
andor.  ^ 


olhcer  to  the  usual  (ratW  ait' 
iiisurd  by  a  department  comm 


P.  67,  S57,  Jan.,  J893. 


*  Cainn««r«in«rluo(  !•■ 
do.  2,  U..  1660. 
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tOcerinG.C.  H.O.,  26,  D«q)t.ot  the  Columbia,  1870; 
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Otterttn dropped S«e  Deskrtion  XX  D;  E;  T. 

DitltmAnmi  tf  ViAimlea  Army SMBKUsmith'T  1  B  2o. 

DMtarstby GeeDucKAMX  XX  A  to  P. 

BeUme*ojhowtakm ...Sea  Disaruxs  X  D  1. 

Rmmining  board.  ai:tion  on See  Itl^riitr.ueKT  I  B  8«  tos- 

BarUion  of  iht  laai S«o  Aritt  II  It. 

Bohtta  corptit,  ttt*peM»ioti  of. &e6  Wak  I  C  12 

JTartioItouj Sop  Wau  I  K  lli>8. 

Uedtdat^hemar  awarded  by Soe  1v>i:ci!>iu  or  Mkut  I  A  toB. 

Jfiilitii^  iwnlrAufton  onbngtf. Svo  War  I  CGf<Ij, 

MiUtary  ntervalwif 8np  I'liim-  Dojiaik  III  F  3. 

Mititiaeatttdjorlti SeeMniriA  1  |.i  11. 

Ordrt  bv See  Commiinications  I  A  1, 

Pardon  bv Set!  AuTitum  of  Wau,  CXII  A  to  E. 

pARnoK  I  A;  A  1:    0  1;  III  to  IV. 

Philippine; order  in... S««  Army  IIO  2a:  a  (1). 

JReatpU  for  property,  d'irtetiottt  01  to Sit  I 'la  Hi  a  VII  B  5. 

Heduaion  of  Army  al  tTid  of  uar Sm  DisaiAitnit  IX  A. 

Btgtilationt  by ,..BoeL&wa  II  A  1;  1  b;  I  I;  g;B(l}. 

Ret&inf  board.  oOion  on Seo  RniasMBKT  I  It  3  lo  4. 

Aetwwtn^  auiAorifji 8m  Asnoi.OKii'WARCVn  A;  CXI  A. 

DiwspumbXIV  H  lol. 

Revocatton  of  proclamalion Bee  War  I  C  12  u. 

Riou SooArmtII  IioK. 

Summary  dimti*»al  of  offlter. Bee  Office  IV  E  2  tu  3. 

StaptTmen  of  proelamation BmWarI  E  1  r. 

Uniform  of  Army Soo  IxsroKiA  nrMBRrrfll  B  1. 

Vteo/trooptin  Indian  eounlry Bee  Auwr  11  C 

Vmitii,eontTclorer Sob  Akticlkk  ok  War  LXII01&. 

T^wnlttr  Army,  raiting  of. Seo  VouriTitR  Arut  I  A. 

COHHANDINO  GENERAL. 

iTartuIbtf t Sec-  War  1  K  i  c  \i>i. 

IfeutraHly 8i«  Aruy  II  K  to  III. 

Riot SeeARMTll  I  lo  K. 

War Sob  Wak  I  C  B  B  (2)  to  (3). 

W^eormpOMfmli SseWABlQI. 
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Sro  CoHiUKD  V  to  VI. 

8e«  AimcLKB  OF  Was  LXV  B. 

,  Arratty Sec  Dnciruxi!  I  D  I. 

AtaulloH 8«ti.AnTici.x»<irWAnXrVII  A, 

ConfinemtHt»fKtiTtiltotduTbf See  RETiRENKirr  II  B3n;U. 

Cotmtil/oraixutttI SmUMnruMB  V  ti  3. 

t  Court  of  inwirv Son  Articx.R8  qv  War  CXV  A;  0;  CXIX 

A;D:CXX!A. 

VitrkaiQt  (,<f Soe  DiMnuRaitXIV  A3. 

liiirf*^U> See  DtMiPUKii  II  D  IT  a. 

liKiy  in  toM  cf  Iw^ieiit See  Akticlks  or  War  ClI  II  1. 

ForaxmU  dtargi* ,. Soo  Dincti-unm  II<j  1. 

£*fiior;  detbia  ^nltHlifT  \nloi\fatinj Sm  iKToxiCAN-ra  II  B. 

Ugtior.-  prtrtnU  inirodmiion  I'lWo  IiuHan  , 

eownirs * ,.,..8«c  iKTnxK'ANT*  III  ('  to  D. 

JOol Se«  Armt  II  D. 

S^tuUUn  on  frmcmtioit See  I'utiuc  vKofr.a-n  11  BSit;  lit  H  t«I. 

SittpsnM Soe  Dmnrits* k  X  F  1 1 2. 

Tm»;  Jutv  in  Mnnteticn  hM See  Armv  I  It  11. 

E^n^onn.*  Ally  to  pnted  dtym^  of. Soe  VMirOKM  I  B  t  a. 

Vm*  ptoiueti.  ahmdantd  proptriy,  fU.i 
diipoiitionof. See  PuBUc  PROP  BRTT I  to  IT. 

IPttMMH Soo  DUCIPUKR  X  V. 

IKrc/KpMn SeeAnvT  11  K  I  c  (2). 

COKUISSAST  SEROEANT. 
AppcitOmtnlof. S<^>  Army  I  B2ft. 

comnssioiT. 

OfojfietT See  DtsciiAROB  II  A  1. 

To  vttditot  rtmte offieer See  Army  I  G  3d  (3)(&):(<)  [4J. 

COMMtTKICATIONS. 
I.  URIiERS. 

A.  War  Dipabtiiiimt. 
1.  Aie  ordwBoI  the  Prosidont Pagttli 

B.  Bkoomk  OrKRATtvi  Wiirm? 

1.  Rule  ot  notice, 
e.  Genenl  nnd  pponnl  ordoiw. 

2,  At  ftittira  d«*i(rnA[«il  time A^t  tn 

C.  AauuNtNo  UmcBU  ti>  Di^tt  in  Ltsti  of  Axothsx  UaiiKriw-nuTOfaH. 

D.  XcKc  Pbo  Tnuo  OftftKRK  Mat  Not  d«'  Imvid. 
n.  LBTTEHS,  ETC. 

A.  PEXAtnr  EMVRt.opRH. 

1.  "Penally  Iwpriviie  use,  «00,"Buflldeiii Poft  !7» 

2.  May  bo  u*o<l  iff  diwluuire  of  oflid&l  duty. 
R.  ilny  be  inHonocI  for  uic  wUh  return  officiftl  letter, 
b.  C;ui  not  h«  JncloMd  (or  n?tum  o(  elgned  voucben. 

3.  Ufty  be  iumkI  by  recruiting  officer. 

4.  Uwd  by  State  awjjulaiita  genenl. 
m,  TELEGRAMS. 

A.  Rkoohmendino  Extknkiox  or  PuRLOufln  May  be  Posuc  Bcmxem. 

n.  ch.^.nsei.8. 

A.  UiuTAKT.    (See  Army  Rogulataoiw.) 

8.  NONMILITAKT. 

1.  [Ji«(l  to  nwrli  Wer  Dopnrtmont PoftTJ) 

2,  U«ed  io  correxjiotidoiico  with  cungicxdonal  commitleu. 
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I  A  1.  General  or  sperinl  ordfre  relatJnff  to  tlm  Army,  issuw)  from 
Lho  War  Dopartmcnt  by  tiio  Socrotaiy  of  Wur  ttr  by  bis  direction. 
Ace  to  be  presumed  (o  be  made  bv  the  authority  of  tht*  Prfvtiilent,  ana 
to  bo  viewed  us  hiit  ordvi^  equally  as  if  he  hud  ttubscribcd  tbo  luune. 
n.  8.  8!n,  Apr    IS64. 

IB  1.  All urder bccoincs  opcratiTC,  nndanulitArypcnoncbarecablfi 
with  notice  of  it,  when  it  ia  shown  that  an  order  baa  Men  forwai^ed  in 
the  regular  way  to  an  ofRcer'a  regiment,  in  which  ca.'^e  it  will  be  pre- 
sumed, unless  thoro  is  someUiins  to  indicate  the  contraiy,  that  it 
readied  its  destination,  and  alto  that  it  was  delivered  to  the  officer 
uiUt^ss  hu  was  ab»ont  from  his  roi^imeut;  and  if  tbo  ofDcor  is  ubse&t 
without  auUiority,  the  receipt  01  the  order  at  bis  proper  stAtion  is 
bold  to  be  B  construotive  deliverv  to  liiui.  R.  IS,  230,  Jan.,  1865;  IS. 
£84  and  585,  Jan.,  1865;  19.  6!fe,  Oct.,  1866;  SS,  506,  Dec,  1866; 
4SS,  and 426,  Mar.,  1869;  SO,  /,S1.  July,  1870;  S1,S27,  Ai'r.,  1871; 
364,  July,  1873;  P.  49,  91, 176,  Sept.,  1891;  65,  £89,  June,  1894. 
l£89,Apr.  S4,  1895. 

I  B  1  a.  .Vn  order  ufTcettng  a  military  peraon  bocomos  operative  as 
to  such  person  when  he  has  received  military  notice  of  its  existence 
iui<]  contents;  that  in.  if  the  order  be  general  in  eharacter,  it  bcromes 
operative  when  it  has  beon  formally  pr<)mul^ated  to  the  command  to 
wnirh  it  pertains;  if  it  bo  special  or  individual  in  ita  operation,  it 
becomes  effective  when  it  has  been  served  upon  or  received  by  such 
person  through  the  usual  military  channels.'  It  may  be  regarded  as 
an  osiablished  practice  in  our  eerrico  that  the  date  of  receipt  of  a 
general  order  by  a  command  is  the  date  on  which  it  takes  effect  as  to 
that  command.  It  19  not  neces.sary  to  go  further  and  attempt  to 
trace  the  genera]  order  to  each  individual.  Such  a  general  order  is 
not  unlike  a  statute  of  general  ehaiaeterin  that  it  puts  forth  a  binding 
general  rule  of  action,  intended  fur  the  guidance  of  a  whole  eoniniunily, 
and  when  no  olber  date  is  iniUeated,  the  date  of  the  order  is  the  date 
whenittHkeselTeut;'  but  the  custom  of  the  9er\'iee  (estabUshed  prac- 
tice) which  it  must  bo  remembered  has  the  force  of  law*  modifies  this  to 
the  extent  stated  above,  but  to  that  extent  only.  This  custom  of  the 
service  is  a  modification  of  the  principle  that  no  military  person  can 
ple^d  ignorance  of  military  law  (including  regiUations) ,  and  were  it 
not  for  iliis  modification  the  principle  In  aJl  its  severity  would  be  legally 
applicable.  When  the  date  of  the  receipt  of  the  general  order  by  the 
^.-ominaud  can  not  bo  ascertnined,  the  only  fLxetldate  that  there  \», 
namely,  the  date  of  the  order,  should  be  taken  as  the  date  when  it  took 
efTect,  particularly  in  cjises  where  the  general  orders  affect  the  military 
liislory  of  soldient  in  the  past  and  a  fact  of  that  past  histoiy  is  to  ho 
doterminod ;  but  a  soldier  can  not  be  hold  criminaAy  resiKinsible  under 
a  general  order  after  its  date,  but  before  knowledge  of  it  could  have 

'  Dai-it'fl  Milil«rv  Law.  382. 

»  TliiM  n-feni  to  ilia  rule  iliitt,  except  when  oUittiriso  piDvWod  by  Cocwlitulicia  or 
«Utiile,  nxUiluU'  lalcea oflprl on  It^iinasiM,  oflin  th»nwoof  nnnct  olOongreeg. 

»  S4lh  A.  W.;  Wintlirop  Miliury  1,  A  P.  <2,  <38;  Divw's  MlliUry  Uw,  10;  »e  Dart. 
161;i{uii^t,I19. 

In  [ho  KcffulalionB  Ear  Uio  nriUih  Army  it  Lt  laid  down  that  "igiio»nr«of  |}iiblii>h«l 
ovdeTswillDevcvbeadmitledai an oxcusefor their Donol>8eTvitDc«";  but f n lliatsarvJM 
tho  rcgu^tion*  in  refercaM  to  the  promulgaUon  of  orden  are  moro  vpocific  than  oum. 
"nier  roqtiire,  nmoDS  oth<T  thinn,  Uint  all  otdflmapecially  relntiriK  to  tho  mid  ten  uo  lo 
be  read  and  explained  to  tliem  uiiinediale1ya(ter«uchora«m  are  received  and  thmeof 
an  impiKluit  nature  ue  (o  bo  read  to  them  oo  ihrao  nucceouve  pindoi. 
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BbrhiHl  tlio  r«minan<l  to  which  he  belonged.  O.  896$,  Sept.,  1900: 
1S96X.  Jan.  89. 1903. 

I  B  2.  It  »  tlic  cstablislicd  practice  of  the  dopnrtment  to  issue 
onleis  tletniliti;;  ofDMrB  for  duty,  which  are  t«  bet-ome  openilive  at  a 
future  date;  kei/I,  that  such  an" order  does  not  operate  to  detach  tli© 
oflioor  from  liis  orguiiizntiou  or  post  of  duty  until  it  bocomcs  tiino  for 
hitn  to  start  for  his  new  post  in  order  to  comply  with  the  order. 
a  Si  176,  OH.  4.  1907. 

I  C.  ,\ij  order  from  the  War  Department  nssifininu  a  certiuu  olTicer 
to  a  duty  (acting  jii'lge  advocate)  in  lien  of  another  named,  relieves 
the  latter  and  his  dt<lail  ends  with  the  duto  of  stirliu^if^iinit-nt.  That 
the  coDunander  of  tiie  department  in  which  lie  was  serving  omits  at 
tlie  time  to  is^ue  the  usual  order  relieving  him  doe^  not  alToct  his 
status,  or  entitle  liim  lo  bo  paid,  »a  of  the  Hpocial  rank  of  tlio  detail 
up  to  a.iiiI»o>'{iient  date  when  the  department,  commander  did  actually 
iMue  such  an  order.  Ho  wiw  relieved  in  fart  by  the  original  order  of 
aasi};nment  of  a  succeasor  when  the  latter  entered  upon  Uie  duty  under 
the  order.     P.  6S.  ^99,  Mar.,  1893. 

I  D.  An  order  ejin  uut  eruato  a  fact  to-tlay  and  carry  it  back  to  some 
date,  anrl  there  set  it  up  as  a  fact  occurring  on  that  <late,  whereas  in 
reality  no  sucli  fact  then  occurred.  But  care  sliould  bo  taken  to  dis- 
tinguish between  such  an  impossibility  and  a  legally  retroactive  execu- 
tive onler  or  regulation,  as  when  a  tiling  is  done  without  the  appnn'al 
of  the  Secretary  of  War,  liis  approvtd  being  required,  and  he  subse- 
quently ratifies  the  thing  done.'  Between  such  action  as  this  and  iJie 
attempt  to  manufacture  &  fact  as  happening  in  the  post  it  is  important 
but  not  difBcult  to  distinguish.  Tliua  all  orders  in  the  cases  of  oflicers 
and  enlisted  men,  which  purport  lo  make  appointments,  acceptances 

'  Tliw  u  conoinly  Mirect,  but  it  would  be  well  to  notice  tliat  the  inctanco  o(  a  Iceal 
lati&atigD  which  u  pvendoM  not  cover  tlie  whule  eiibject.  Tliere  are  &cta  which 
nelUier  rialutfl  aor  t^olation  authorixM  aa  officec  to  du  Kulijcct  u>  ihu  approvBl  ot  a 
highcT  aiilharity,  but  which,  whra  don«  hy  him,  mny  kd  ^-Illi<lnt«d  by  lati&catioa; 
and  it  would  pnwably  be  uecJuI  to  determins  what  kind  u(  scbt  tlieae  are. 

The  principal  rule  h>  be  laid  down  ta  thi>  reganl  would  •eem  to  be  that  the  act  murt 
b*  MI9  power  to  do  which  tho.hiffhoT  authority  might  legally  delegate  to  tbo  iofefior 
at  the  dme  of  the  ntiScalloa  and  mi^t  have  delepiled  at  the  time  the  act  w»s  done. 
U  the  Mperior  authority  could  not  ihun  drlf^gnti.'  ihe  power  he  could  not  roiify  the  art. 
Ha  OMM  not  ratify  an  act  which  lie  hml  nn  :tiilhi>Hty  to  do  himirlf ;  lhu>,  ho  roiild  not 
latify  an  act  vi^lin^  a  law.  And  another  tevlriciion  arisM  out  of  tbe  chnrncter  of  the 
act,  whellMc  minfftMial  or  judicJal  or  dbcretionary.  Judicial  power  and  uL-ki  nuch 
pDwtTMi*bylawintr»iitcd  lath«  diwmtion  of  thoouperinr  authority  can  not  bo  dele- 
Itated  by  him  to  another,  nor  can  he  niiify  puch  an  net  when  done  by  the  other.  Such 
M  lemt  would  svciu  to  lio  tlie  utricl  rule  in  tlie  relation  of  the  aupoHor  olBcocand  nubar- 
dioaU.     As  atiilod  by  Mochinm  (Uocheni  on  l*iiblic  01Gc«n>,  iwc.  5I!T): 

"Tn  ihow  caM«  in  which  the  projier  oxecuUim  of  the  office  requuve,  on  th«  uart  at 
the  oAcer,  the  exetciac  of  judgiauut  or  dincivtfoo.  Uie  )iremimption  ia  that  he  waa 
choaeD  beeaui*  he  wm  dttemed  lit  nn<l  competent  to  «xf  rriiw  that  judgment  and  dia- 
cretion,  aixl,  ualeea  power  to  subetiiuW  another  in  hid  place  haa  Men  given  (o  him. 
hecaa  not  delMatebbdntieetaaaotbcr."    And  tlieMRioaaUior«aya(Mc.  620): 

"  [I  h,  tbororore.  the  (toneral  nile  that  one  may  ratify  the  pmvioua  unauthorixed 
dojau  by  another  in  his  l<e1iAlt.  of  any  act  and  of  that  only  which  he  might  then  and 
could  mil  lawfully  du  bium-lf,  mid  which  be  might  Uicn  and  could  alill  lawfully 
ddeote  to  ■urh  other  to  be  dono  ' ' 

Wbether  the  forefr<>ing  ciin,  in  all  Ntnetnem,  be  applied  to  military  relnliona,  I  am 
noteatiielv  prepared  to  oav.  Theoretically  it  is,  I  thinlt,  correct,  l>ut  1  believe  that 
it  haa  Diit  >>ccn  vray  clneeiy  adhered  to  in  practice.  The  performanco  of  acts  of  a 
purely  muiinWrial  or  executive  nature  can  alwaya  be  deh^pited  or  ratlGed,  uales 
espTMiIy  pmlilbjied  or  ibc  povrer  la  cipreielv  excluaivuly  vCKlfd  in  the  ■uporloo'. 
<Note  1^  Judge  Advocate  GoWal  to  opinioa  ol  Sept.  H,  IWO,  C  Si6S,  mpn.) 
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of  reei^atiuiis,  (]iscliargi<«  from  lliu  svnriro,  or  mustcr-uut  of  sorvico 
(Ifttc  from,  or  tnke  effect  from,  date8  jrnor  to  tlip  issuance  of  the  onlera 
therefor,  uro  uistaiiL-ui  uf  the  nttompts  nifcrreil  to  and  aro  illegal. 
C.  SmZ,  Sfvi..  1000.  ; 

II  A  1.  tUld  that  titu  lA-orcls  ''penalty  for  privtito  use— 4300," 
print«(l  upon  nnoflicial  i-nvelope,  conetitut«d  a  sufficient  "statement" 
under  tlie  act  of  July  5.  IS84  (23  Stat.,  LW),  which  provides  simply 
that  the  eiivelopM  shall  "bear  a  statement  of  the  penalty  for  theu- 
misu-so."     F.  m,  J^n,  Juhi,  1S9S;  0.  U3S7,  Nov.  12,  lf>07. 

II A  2.  If  the  matter  of  <.-iirri,'ing  oit  com-«pondence  bocomes  tho 
ofhritti  duty  of  a  public  offirer  and  he  conducts  it  in  the  dischai^e  of 
that  ofTicial  duty,  lie  is  c-ntitlcil  tu  use  tbo  penalty  vitvvlopo;  othcrwiso 
h«  would  not  he.     C.  27fi,  Sept.,  ISO^. 

nA2a.  Tho  law  ri.'^arding  tho  use  of  penalty  envclopM  (net  of 
Mar,  3,  1877,  c.  103,  s.  fi  and  fi,  and  the  act  of  July  5,  lSS4j  c,  234, 
8.  8)  roslj-ivts  tlio  uso  of  such  envelopes,  for  the  free  tran.smi!«tion  of 
inclosuree,  to  "officers  of  tho  United  SlatC!sGovcnuuent";«r<f|j(  that 
in  tlie  latter  act  it  is  provided  "  that  any  department  or  ofiicer  author- 
ized to  lu^o  penalty  envelopes  may  inclose  then),  with  return  address, 
to  any  ])erson  or  persons  from  of  throutrh  whom  official  information 
in  desired,  tbo  same  to  cover  such  ofltcial  information  and  indorse- 
ments relatinR  thereto."  C.  61^6,  Apr.,  IS99.  Held  tlierefore  tliat 
tho  autlioriti«s  of  a  college,  etc.,  where  an  officer  of  the  Anny  is  on 
duty  under  section  122fi,  R.  S.,  are  not  authorized  to  in\^ate  the  use 
of  tlie  penalty  envelope  for  the  transmis-sion  of  official  papers  per- 
taining to  the  military'  denartment  tliereof,  but  may  lej^nlly  transmit 
tho  same  to  tiie  proper  deiiartment  of  the  Government  in  penalty 
envelopes  previously  furniNlied  ti>  them  bv  tlie  department  for  tho 
purpose.     C.  7S9,  Dec,  IS94. 

II  A  2  b.  Htld  that  penalty  envelopes  can  not  be  inclosed  by  an 
officer  in  a  letter  to  contractor  for  use  in  returning  signed  voucuers. 
a  StkVI ,  Jan.  S3.  1907,  and  June  SS,  im7. 

HAS.  Htld  that  recruiting  officera  may  legallr  use  the  penalty 
envelope  for  the  transmission  to  private  persons  oi  circulars,  letteis, 
etc.,  giving  information  with  regon]  to  enlistment  in  the  military 
»er\'iw,  and  may  also  when  verifying,  by  letter,  an  applicant's  char- 
acter inclose  a  penalty  envelope  to  cover  the  infonnatiou  sought. 
C.  Io9S.  Jtiiy.  1895. 

II  A  4.  ftTien  matters  pertaining  to  the  muster  in  of  Unitenl 
States  vtjlunteeis  "rt-Iat^  exclusively  to  tho  business  of  tho  Oovem- 
meut  of  tho  Untted  States,"  adjutants  general  of  tho  respective 
States  assisting  in  such  muster  in  may  legaUy  use  the  penalty 
envelope  in  their  cori-espondencc  to  the  extent  stated,  but  any 
person  using  it  must  decide  for  himself  whether  In  tho  particular 
case  it  mayXegaUT  be  used,  having  in  mind  his  criminal  liabihty  fora 
nususo  tliereof.  C.  4610,  Jan.,  189S;  6173,  A^pr.,  1899;  7S51, 
Nov.,  1899. 

in  A.  A  post  commander  requested  authority  by  telegraph  to 
extend  a  furfougli  granted  by  him  to  an  enlisted  man;  AeW,  tliat 
such  a  dispatch  <lid  not  come  within  the  prohibition  of  (paragraph 
1203)  Army  Kegulutioiis  (of  IHIO)  as  it  related  lo  the  public  business 
and  did  not  originate  with  the  beneficiary  uf  the  furlough.  C.  £^ti^, 
June  4, 1908. 
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IV  B  1.  An  officer  ntVmnUi]  to  influence  thi>  octtou  of  the  War 
Di'partmenl  throiifili  chHttiiclH  otlierwiH<>  than  militarj'.  TIfM  that 
his  action  was  a  violation  of  Army  Kt'gnlftttona  and  of  th«  Executive 
order  of  July  7.  1905.  (G.  O.  112,  W.  D.,  1905),  and  that  a  proper 
notation  should  be  entered  on  his  efficieocr  record.  C.  SM09,  reb. 
n,  1909. 

IT  B  2.  Utid  that  in  reply  to  a  request  from  a  committee  of 
Congress  an  ofiurvr  ittationinl  outuide  of  Wiwhin^on  can  fiiniish 
information  direct  tu  such  rominittee,  but  that  an  officer  stationed  in 
Washington  must  forward  Much  reply  through  military  chuuucU. 
a  £8796.  Aug.  3,  1911. 


Ctt»HH    KKVIillCKCE. 


Con/uknlial Soe  Abhy  J  0  3a  (3);  (4)  (a)  [2 

Cmimuvonfar Soo  Dtaca-uxit  III  G  1;  Xllll 

BaUimn^. 8«e  Di8cin.n(B  XI  A  17  a  tub. 

/Q«mI  ronmiM  OTdcr 8m  Duxni-uvK  XV  H  1  to3. 

jmUa SwMtLfTi*  XIVioXV. 

Ordirfor  Tttiiioa SmDucu-line  IX  N  2. 

Pfinimi GrvDwamxt  XI  A  5, 

Fromwsatins or^ltr. . , .....S««  Discipijnb  XIV  F1  to 3. 


XV  £8. 


COUHUTATIOK  OF  QUARTERS. 

8m  Pat  ahd  allowakcbs  II  A  2  b  loc. 

Abteitt SmAhnknck  1  It  1  n, 

Utat  and  lifhl  itttou^net *. See  Pat  akd  ai.lowahcrs  11  A  lr(3];(e); 

Prvmoltm See  Pat  Axd  au^wakck*  II  A  1  c  (5). 

8tauiSA\aAnaofiair S^oMiLrru  VI  It  1  <■(!). 

Tmiimgonmtji Sm  Y\t  am>  au-owamcbs  II  A  2  b(3). 

COMMUTATION  OF  RATIONS. 


See  Abskmck  1  (M  e  (1). 

FixiM<rfnta See  Pat  and  allowances  II  A3bU)c. 

For/ettitrt  oj,  Im  dfutt<r Sm  DnivnOM  V  D  3  to  E  S. 

WUh  htat  and  (ight See  Pat  akd  allovanobs  II  A  1  b  (3). 

COMMUTATION  OF  SENTENCE. 

DJnnttMf:  Bftft  of  on  pau See  Pat  and  auawancrh  HIP  1. 

DiaciPUNB  VIII  Dlc(lj. 

t/bliett^. Sw(  Dwi'KAmiit  XIII  I>6, 

OwralMMAcii See  Pat  AND  AU/>WAx<-KH  III  0  t  b; 

Fauerof. „ SeuAanoLBsor  Wak<.'XII  A  lo  E, 

UimllurutJ. 8eeDi>oirLutBXlVE9u(17)ib(l). 

COMPANT. 

Vnintorponttd,  U/ndtof. See  Bomm  in  1«I, 
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COMFAir;  COMXARDEB. 

AppvinlmfTilt  Tfft>mmff>ded SwCokuamd  V  C  t  c. 

AppoinlmttU  o/  noru»nimittio'ied  offieen.Se6  Raxk  I  D  to  B. 

Apprthtndnl dEiTTtfT.  }ioM' lahtn  up Sec  Debrbtiom  VIE  A  1;  Xll  B. 

Bvlifr  ihopt,  Mliard  av4  pool  labU»  au-  Sm  Oovkkkkknt  AOKNaiis  VII. 
thorisd. 

CharatUrim  Kldtrr' i  ditcharge See  Dischabob  XI  A  toC  1, 

CtolMnfflo  appTfhnuJ<yi  dfterlrr Sue  I'at  am>  AtxowtNrxa  II  A  3  K  (4)  («). 

Ltalh^ml^ See  Articlbb  or  WarCXXVI  A. 

Jhtnernotdiieharfftd Seo  Dksebtios  XV  F. 

Dturtitm  iy  toldirr Biw  Dehkhtios  V  V  15. 

Ptttgation  o/ nutfioriif/ ......8ee  Cohxavd  Vt  A  In:  lb, 

DlSCIPLINB  1  E  1. 

Kaettdtmithoritu See  C^ikmam)  VI  B. 

F^rAttrgmnt.tktailtff. 8m  Armt  I  B  1  b. 

Objttiion  to  rftnlittntmt See  1>iw!iakoe  XI  CI. 

FvniihmmtK  by Son  Dt4i*ii-u\K  XVII  A  1. 

Reamfnendation/ororrliJimUo/mmt SMlxxiiiMA  op  merit  11  B. 

StdvetionttfTtoneotamimorifdoffufTt. Bee  Command  V  C  2. 

Unauthorittd punUhiTKnl  bg Soo  DimrifLiNR  XVII  B  1  ». 

JFatU  prttducli,  abojukmeii  proptr^,  tie Se«  Pvn  Lie  Money  I  loll. 

coMPASY  ruin). 

Si-O  OOVEBNMEST  AatHfltH. 

Caoktpmdfiom Soo  Pay  ani>  Au-owAKCtl  ICllb{4). 

FoT(M  rontrihitiioni  to So*  Discipline  XVII  B  1  e, 

Jndthttdiitti  lo He«  VtsEiiTioM   XIX  F. 

Salvage  paid  into 8««Cr^iM«  VI  D. 

Stoppage  oj officer'*  pay,  lo  rtitnburte 8m  Pat  akd  allowances  III  B  7  toS. 

COMPAlfY  TAHOB. 

l>AUto SwiAjmci.BEoFWABXXm  1. 

COKFETITIOir. 
WimvMUn SeeCoNTKAora  VII  G  toH. 

COXPTBOLLEB  OF  THE  TBEASVBT. 

View*  of. SeeCivti.  AuraoxinEJ  11k. 

CONCEBTS. 
By  Army  band Sea  Abnt  bands  101. 

cwrcmtEEirT  jueisdictioit. 

Sm?  Abticlks  or  War,  LVTII  A. 

B*« pPDiJc  PsoFsan  VCIti>I>:Ela, 


OOVDEXVATIOV. 
Land Sco  Puduo  FEOrSBrr  II  A  4  to  5;  IV  A 1. 

iimiary  itom See  PtTBuc  raopBKTY  IX  A  2»  tab. 

Money,  depotit  iff. See  PuBUU  rBurKSTv  H  ACd. 
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GOHDSKnD  FBOFXRTT. 

ZK^petUm  ^. 8«eUiuTU  IX  Q. 

COVFESSZOV. 

StUauttf. SeeDiscuuMi  XI  A  7a;  b. 

CCfSFlSSXSST.    . 

See  DiBOFuiii  ZVII  A  4  a  to  i. 

MiaU^XtAarge BmENuanfiNT  I  D  3c  (IT). 

CmridatdinimfOKimtntenee. Bee  DisoiPUNi  XII  B  3  h. 

Diidary*  ttAib  ui See  DiscRASOX  III  D. 

StBopt  fivn See  Dkskshok  I  C  1. 

FortonUnpt^amrt See  Artioim  o»  Wak,  LXXXVI  B  1 ». 

Foratfiouto/intuottl^ BeeAvncLBS  or  Wab,  LXVIA. 

Bmat  andfii&ful  lerviet  whUt  in See  EMLunutNT  I  D  3  c  (1). 

lfoliei<^audurgt See  DuoHAaoK XIII  D 6 >;  b. 

StUndaoldier Bee  RnrumNT  II  B  3  b. 

Smauito See DiacirLniK  XII  B g  (1)  to  (<). 

-      -        -    -  ~      ■  ~  "tbdihc; 


Stvtral  pmaltia  1^. Bee    AanCLBs  or  Was,  LXXXIII C;  C2. 

ZSeoMMoMW SeeDiscHABOi  IV  E. 

GOVGBESS. 

Commimitationmtk,  by  oMttr See  CoionnncAiiOMB  IV  B  2. 

CnaUtofif See  Omci  II  to  III. 

JVune  -pro  time  appomtmenU  imthoriud See  Fat  and  Allowanotb  I  B  1  a. 

PvAmbim  powtrno  control  over See  Pardon  I  B;  B  1. 

PtMievropertii,ilupo»alqf. See  Pdblio  Phofkktt  I:  I  A:  Al. 

War  I  C  6  c  (3)  (S). 
BigUitfwaif SeePuBuo  Pkoputt Vl B  to 0. 

COVaaESSIOlTAL  XEDAI. 

Bee  iHStONiA  or  Merit  I  E. 

COVOBESSHEH. 

Appointment  of  cadtU SeeARHY  I  D  1  to  2. 

PvrehateofruppiUafrom ScoConthacts  XV  to  XVI. 

Araurti^,  duritig  aebaUt See  Laws  IBS. 

COirSCEIPTIOH. 

O/attiitia SeeMajTiAiC. 

COITSTZTUTIONAL  APPODfTIHa  FOWEB. 

See  Omca  II  to  VI. 
Not  exmitedbg  regimental  commander See  Command  V  C  1  a. 

COVSTBUCTIVE  DISCHASOE. 

See  DiBOECAKOB  VIII  A. 
COVSTBUCTZVE  ESUSTHEVT. 

See  Enustment  I  A  3  to  4. 
COHSTSVCTITE  mrSTEB  XV. 

See  VoLUNTEZS  Army  II B  l(ltoe;2a(l). 
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C0HSTKUCTI7E   NOTICE. 

OfautplatutofTtiignation See  Omcs  IVD6r(l). 

OfdUrhargt Sou  Dischaiioi!  XIll  Dl. 

COlTSTHTTCTrVE  PABDOH. 

Soo  Pardon  XV  to  XVI. 
See  AssENCE  II  B  7. 
By  Tottmawnto  duty  mlhoiU  trial See  Dmrutioic  ]X  N;  XV  D. 

CONSUIAE  SERVICE. 

flnpIsyiMlU  </  UniUd  Suit*  rivilian  «m> 

ptofwin SmiCiviuam  Knvtuyeea  VI  A. 

Kibmtoriol*!!/  at  lo  tiantporu 8««  Armt  I  G  3  b  (2j  (■»  {3]  [g]. 

OJitfTO/,de*ifruilt'lloani*ideponlitm  lo  lit 

latm S«c  AuTiLXKAcir  Wail  XCI  D. 

COHTAGIOH. 

Dtitnuiion  of  pnpertg  lo  prevmt S«o  r*v  asd  allowancu  tl  A  3  k  (d) 

Uilt). 

CONTEUPT   OF  COUBT. 

Se«  AttTicLKii  or  Wak  LXXXVI  A*  to  B 
lb. 

Sm  DiaorUKB  X  G  1. 
0/m'i7miirt See  Arm  v  IKS. 

See  Pbivatb  pbbtb  IX. 
Funuhmmlfor See  Dimuiijnk  VII  A;  02. 

COimilOENCIES  OF  THE  ASHT. 

B(-o  Dm-iPM^JE  X  F  1;  2. 

Sl>o  Civil,  .triHoumi:*  I  Dl. 

ApjmpHationt/or Hi-i-  Ari-imi'iuA'niiNs  .\XIV. 

Ctw/inn  tnrum^.  Turymtntof. Sen  AnnY  11  K  I  ({I). 

Clttiiiu,  not  avaiUihlr  to  payterldtn Sw  Claims  IV. 

Keteard  paid  from Sw  UiuiKUTiOIil  V  B  latod. 

CONTIKGENCIES  OF  THE  WAR  DEPAKTMENT. 
AppnpriaiiontJoT Stw  ArrROPKu-noNB  XXIII. 

COFTIlfGEKT  I5CAPACITY. 
Cm,  not  he  rttirtd/or Sco  Itimiiiui  knt  I  R  1  b  (I)  {I). 

coirrnnTAircE  of  cotmT-MAETiAL. 

See  Articlm  or  War  XCIII  A  1;  S. 

CONTINTTTMO  PUWISHMEIfT. 
Intapaetly  lo  Md offiu Sw  J'ahiiom  XVI  A  1. 


fanhnot. 8w  fAiuiux  IV  to  V. 
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CONTINUOUS  SERVICE.' 

Site  ABftKjfCK  II  It  0. 

Afetl*d  by  ocrrplanee/or  rtfnlUfmtnl Spo  EKunnKNT  ]  A  8  b:  c. 

During /mdulent  mtiilnenl S«o  EwumiSKT  I  A  9  o. 

i^ 8m!  Pat  and  auaiwanckh  IC'5  tofl. 

CONTRABAND. 

Stvinge/,  U>  fiment  neutralUj/ Soo  AniiV  II  K  1  e  tof. 

COKTEACTS.' 


I.  PARTIES  TO  CONTRACTS  ASD  SIUNING  OF  CONTRAfTS. 

A,  Tsi:  Umitbd  Statbh. 

1.  Wbwro  DAino  o(  irfliilr>cUnx  officer  moilvd  in  tiody  of  cont»ct 
vkHm  from  name  actually  ait^ied Page  t$t 

2.  Wlinv  ConKrew  im[ws«  ujioii  tiTlaiii  iiuiuihI  nlliciiiliKluty  of 
making  <x)iitnurt.  puch  duty  run  not  be  doletnU'd. .  Page  tSt 

B.  Tn«  CosTKAtTou. 

1.  Wliere  indiviilunl  ronduftn  btiumun  und^r  rompany  oatned 
conlrui-'ttLiiil  build  eliould  belli  name  of  individual. 

2.  AMq]in«<vaad  cxccutam  «hou1d  «xorute  (vntnu;t  in  tboii  own 
name  nut  In  name  o(  aam^or  or  iMlaior. 

3.  Ko  objoctioQ  to  an  exocuior  l>uuig  m  party  to  a  contract, 

4.  A  Govemnwnt  a^ncy  or  innrumentality  may  contract  with  tb« 
GovoniDiont. 

n.  CONTRACT  WITH  PUBLIC  OFFICER  IN  018  OPFICIAr,  CAPACITY 
DOES  NOT  UIND  IIIM  PER.SONALLV PagetSS 

ED.  SCOPE  AND  PURPO.SE  OF  SECTION  3709,  REVISED  STATUTES, 
WniCU  REQUIRES  ADVERTISINQ. 

A.  IX    ClEHKRAI.. 

B.  Pehpobmancb  or  Work  by  IIibed  Labobbra PogtiS^ 

C.  Not  Illboal  to  Ijuit  Btua  to  CaatAi!!  Spkcul  Makr  or  Aih-a- 

HATUfl. 

D.  SumanNcr  or  DEWiimo!!  UJ  Abvbutibbhis.it. 
IV.  OTHER  ACTS  THAT  REQUIRE  ADVERTISING, 

A.  Act  or  Maiicr  2,  1901 PagetSS 

B.  Act  or  Svkk  IT.  1310. 

T.  SECTION  3828.  REVISED  STATUTES.  FORRinniNO  ADVERTISE- 
MENTS FOR  KXEfLiTlVE  niCPAHTMENTS  EXiElT  BY  AUTHOR- 
ITY Op-  HEAD  OF  DF.PART.MF.NT. 

A.  Wbitten  Authowtv  Must  Pukcedk  Pubucatiox. 

B.  DoKK  Not  Am.r  to  CAuron.HiA  DiaKtHCouuiHxioM. .  Pagt  tHI 
VI.  BIDS    AND    BIDDERS. 

A.  In  QsNEaAi.  Vt'uo  ta  I.owBaT  Biddik Page  t37 

B.  LowaitT  RiuroHntDi.a  BtonitR  ron  PRtxriNO  Under  Act  or  Junb 
30,  ISSe PagetSS 

C.  Wnxax  Biddkk  DKrACLn  CoTtrnAcr  n'tm  "SovK  Otrkb  Pks- 
son"  and  Losfl  Chasqbd  to  Guakantobs, 

D.  Comtbact  Vom  tr  Nut  Madk  Wmi  Lowest  RBSPOKMnLK  Biddbk 
Uk&br  An-  or  Jdlv  &.  li^. 

E.  Biua  Rbcbivio  KytKn  Uoua  ron  Onxwo  Bids Pagt  t99 

'  Prepared  by  Maj.  11.  M.  Morrow,  iudge  advocate,  aaaiatant  to  Judge  Adrocate 
Qaaaral. 
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71.  BIDS  AND  B!DDBRS-ContiDUed.  _ 

F.  Lktter  Accovrxurvta  Bid  CoNstDSRiD  Fast  or  rr... 
C.  FuLtniE  TO  SioN. 
U.  VitnBAi  AiiTUoaiTY  to  Siok  Biddu's  Name  to  Bid  u  Stii-nciKST. 
I.  ItE()ViBEMENT8  or  AttvKfcmtotExn  that  Mat  hb  Waivbb. 
J.  ItUEi-noM  or  Bids. 

1.  ReadvortiMiiieiit  equiralent  to  rejection  o(  all  bids  not  before 

otceptod _ ,.  Pofft  301 

2.  Acceptaoce  of  ono  bid  cnniititutiiii  rojocUon  of  all  othen. 

3.  Whoro  all  bids  ccJocUhI  all  t'u&miton  rolcoaed Itiffe  3M 

4.  For  fraud,  collurion,  «(c. 

6.  I'Ddtf  Gonoral  Onler  1137,  War  Ucpartmuat.  1903,  (or  uiijuclili- 

abto  (ailiin>  to  UN  (ormcr  r-ontract Pag*  SM 

6.  W*lietv  bidder  iiiivrvetod  iti  more  Iban  ono  bid. 
T.  Wh«ro  ccinlrari  cx«ciiUk1,  it  aw  Dot  bo  caDreled  on  aciHiunt 
of  failure  (u  pcrtana  previoue  contract. 
K.  Biui>i:ii  Cas'  Nut  Dkvano  ]'iuo»  or  Othkh  II:o!i. 
L.  Vakiancb  Between  Advbrtiseubkt  akd  Bii>. 

M.  Vaiuahck  [Iktwkkh  Acckptanck  aki>  Bid Pttge30i 

N,  BiDDBRS  Can  Not  Makb  Matbrul  Aubkdmkmt  to  Bid  An-en 
Bins  Uatk  Bken  Oi-B.vaii PagrSOS 

0.  iKSTAMCf*  A«  to  WltBTIIER  DrO  U  FOB  ALL  OR  FaRT  OKLT  or  THB 
AllTIOLKS  OR  QUA.VTITY. 

■Vn.  EXCEPTIONS  TO  TOE  RUI.K  REQUimNO  ADVERTISING. 

A.  WifBDK  Tneae   la  ax  Exkiknov  Under    Section  3708  Beviseu 
Statutb*. 

1.  What eooslltutee an  exigency PagtSOS 

i.  Who  can  dniormino  wbntlier  csi^Dncy  «xuit«. 

B.  Wbbbb  ScrrrUEs  on  Servicke  Ark  Not  Cnder  a  "Dspabtmbnt" 
Unoru  Section  T<0&,   Kkvuibd  BrATCTHa Page  SOT 

C.  WsSRS  Subjbot  of  Contract  Ib  Not  "Sopfubs"  Under  Section 
8700,  RKVWBoSTATUTCa I'agtMS 

D.  Wkbrb  Subject  or  Contract  In  "Pbbsonal  Sbkvicbii"  Under 
BacnoM  3709,  Rkvukd  STATUTsa. 

B,  WsERB  mz  AoaiiBOATK  Auovnt  Does  Not  Exobsd  9(00  Undbr 
Act  or  Junb  12,  1906. 
).  Tlidact  of  Juno  13,  lOOn,  in  goner-Al Pagti  MiS 

2.  Does  not  apply  to  river  and  harbor  improvementa  and  other 
civil  work  of  nonmililiiry  durvcUir. 

3.  War  College  is  branch  of  "Anny  SerA-tco." 
A.  WlioD  iggregal«  docu  not  exceed  (500  iiol  ueceiMary  to  adva- 

tise  or  malm  writloo  cootrart  a*  required  liy  Mction  3744, 
Beviaed  Statutes. 
A.  UvaninR  nf  piircboiKW  "in  open  market." 

F.  Wbebb  Statute  Pboyides  Wobk  Mat  Be  Doxt  "dt  Contract 
OK  Otiikkwisk." 

1.  Under  tbe  act  ol  AugUBt  11,  188d.  relating  to  river  and  liarbor 
,  impTOvomcnta. 

2.  Und«r  tbe  art  of  March  3,  1906,  rolatinc  to  impraramttnU  at 
WortFolnl PagtStO 

G.  Wbbbe  Coupbtition  Would  Ba  UiiELEaa. 

1.  Patented  and  cq>>Tighled  articl«a Page  an 

2.  Obtaining  of  raro  map*. 

3.  Mbcellaneoufi  tDBtancea. 
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Vn.  EXCEPTIONS  TO  THE  RULE  KEQUrRlNO  ADVERTISING-OoD. 
II.  WnsKii  pRxrrotia  Advbrtiiikuk.st  Ih  Wmiour  KnN;ri.T. 
I.  WuBMETiiK  PuiiCBABi:  Is  ruoM  Axiimeu  Executivb  DEPABTMEtrr 
on  HrttRAir.  OR  I'"r(im  a  Govkhskkntai.  Aoknct  Sbcb  a*  a  Pojir 

ExcuAXi'E.  Post  I-iumuiiy,  itrc Fa^Slt 

i.  WiiRRK  AniimoNAL  Work  m  Rmuirki>  am  "Exthak"  oh  Uxdsm 

A   SurPLKM  E.VTAL   (.'ONTBACT. 

1.  If  roalnicl  atill  in  «ui(Uiiie«  tliani  raay  ba  a  lupplcRMOUl  con- 
iract,  but  not  U  conlncl  has  boen  cuicvled  or  annulled. 

2.  Whore  contnicl  praviilw  (or  ndditional  Une,  nucli  time  may  bu 
granl«<l  by  a  m«ro  leiier ■ Pvgt31$ 

3.  SuppleoMnilal  conltsct  miurt  h»  confined  to  tubjoct  o(  original 
contract Pvgt  »H 

A.  lilusltuionH of  Mipploaonlal  coninct Pagrsn 

&.  nonont]  r-hzntntw of  w  "ortia" Pagt  Sto 

8.  UliHttatlona  of  "extras," 
1.  "Extra*"  where  contract  mtuirm  approval  before  pertomuuico 

oi  vcvk Pag«  311 

K.  Supplemental  contract  miut  not  he  againtit  interwt  of  United 
Stalm,  IllueUattont  of  tho  luturo  of  the  comddoistion  which 
will  make  tt  supplemenial  conttact  in  tbo  Inlerest  of  the 
United  Rule* PagtSti 

9.  Even  after  expfntlon  of  time  limit  extension  of  contract  may 
be  made  to  iipccific  dalo  byBUpplnmentalcontmcl.  Pogt  3t4 

10.  Eren  alter  walveT  of  time  limit  partial  paymente  may  be  modn 
in  accordanco  with  cviitlnct. 

11.  InitaocM  that  do  not  constitute  an  oxlerunoo  of  the  lime  for 
comploting  the  coiitrsct. 

12.  roDirnrt  jtivoi  mibordioat*  power  to  decido  a  c<tftain  matter, 
hiH  diM.-rcli<)n  can  n«c  be  contK>lli.>d  by  xuperior. . .  Pojfe  StS 

vm.  coNTiutTcm  not  hei,kasi;i)  from  (X)stra<t  wuen  rei,e.\se 

WOlJI.n  BE  against  interest  of  VSITED  STATES...  PagtStS 
H.  mistake  as  GHOL'ND  for  releasing  bidder  OR  FOR  NON- 
PERFORMANCE OF  CONTRACT. 

A.  MieTAKEa  That  Relbaak  Biddbb PagtStS 

B.  SAi.a»r  SAMrLK  ANDl)xjicRii'n«N',MiiiiTAXKAHToSA»PLK.  Page .tst 

C.  UistaseGhouno  rt>»  NoMPEnroKHANcE  op  Coxtbact.  . .  PagtMS 
X.  MISCELLANBOUSGROUNDBFOKNGNFERFOUMANCEOfCONTRACT. 

A.  Vabiakcx  DicrwKKS'  CoNraAcr  akp  REatHREUEXT  or  OmcBH  in 

Chahoe. 

B.  DimcOLTT  or  Puroiunxo  ax  Ukcoxditiomal  Qoimucr  kot  an 

ExcVBE PagcSSA 

C.  Act  op  God  \»  ax  Excuak PaftiX& 

D.  iNftrxcTtoN  AOADtrr  Contractos  xot  ax  Excdsh. 

E.  IlAKKuimvy  or  Comtiiactok  xot  ax  ExcttsK. 

XL  UABILITV      OF      BIDDERS      AND      GUARANTOR.S-^'ERTIFIED 
CHECK.'^.  ETC. 

A.  WnmnnAWAL  Arrxu  Orxxnco,  nKPOHK  AttxrrAxci! — CtiAKoxs  ix 

GtTAKAKTT. 

B.  WrrBDilAWAL  bxporx  OrRXtKO— Partiai.  WrmuiiAWAj.. .  Pagt  SM 

C.  WmtDRAWAi.  A7TKR  AcoBrTAKCi Pagt SSJ 
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n.  LIABILITY  OF  DIDDERS.  ETC.-Conlinued. 

U.   GCAKANTURIt'    LlAIIILITr   STKim.T   OoNOrilUKU. 

I    Where  bidder  dice  within  ilme  limit,  enate  ml  bound. 

2.  Niitiro  i^lcd  fur  to  Ruonuit)-  muiil  bsKctiml. 

3.  Act^epUuice  after  expiration  of  time  limit  not  btndlng  OB 

G.  "Hr.ANKiTT"  AKO  "Gkmxiul"  OcAitAtrnu  Lboai. PogeSSS 

F.  lUatiLATKiM  RsQunuxa  Guakanties  hay  bk  Vijdvso. 

G.  OWMtOX  TO  FlI.K  GUAKANTT   NOT  CUKBD  ht  Fiuing    BOXD  ArVKR 

OfKMINU. 

n.  Whkrk  GitAiuNrv  ih  Nnr  Rkqiiibkh  nv  IsNTiiuonnKei. 
I.  CERnnBD  CuBCK  Svbstantui.  CoMruANcs  wrra  RsquntsiicST 

rOIt  GUAKANTV. 

J.  CeitTinEu  CitBCS,  Biddbr  mot  I.iASUt  bktond  Auount.  Pay«  3M 
K.  WneuK  ('euTirutu  Chick  was  to  bb  Rktainbd  to  Skcuuk  0>n> 

TRACT.  BROULD  BX  CaUIXD  AMD  SuiT  iMnmiTSO   rOR  SaLAXCB 

or  I-oes. 
L.  Cami    nEi-oniTKD  TO   Bkcurc   Contract  Arri.iKD  to   Coiiri.STX 
WoKK,  IUlancb,  if  akt,  Rbtukhbd  to  CaiiTSACTaii. 
Xto.  ADVANCES    OF     PUBLIC     MONEY^SECTION     SM.     REVISED 
STATUTES. 
A.  Rkvt  UAr  UK  Paid  in  Advan4:k. 
Xm.  CONTRACTS  AND  EXPENDITURES  IN  EXCESS  OF  APPROPRI- 
ATIONS. 

A.  Sbction  sots,  R.  8.— Pisuai^Ykar  Coktractb,  rrc Pag«i40 

B.  SscnoN  3679,R.  8.,  AaAnEXDEo  March  3,  190& Page  341 

C.  SscnoM  3732,  Rbvisbd  SrATnrits— SuBstsTKNot,  bto.,  ov  ARtnr 

Excbptbi) Page  3-W 

P.  SxcTioN  3733,  Rkvidkd  Rtatitkii,  Bvildixos  and  Puiiuc  Imtcovk- 
MBSTS ragt34S 

E.  CoKTRACTX  IN  E:(CKSS  (»■  Ai-pRontiATioNa,  ('oNDtnoNeo  OK  FLrruRB 

Appkopriahons   or    Iuposino    iNPBFivrrs   LiAsairv    ns  tbb 

UNirisn  Ktates,  ITNAirrHoKizBEi Fagc346 

jn.  ASSIGNMENT  OF  CONTRACTS.  ETC.-SE(rriONS  3477  *.ND  3737, 
REVISED  STATUTES. 

A.  OxxBBAti  £n-MCT  or  Tkiisr  Statutkh PagtW 

B.  AaajoKMBMT  Voidablb  not  Void. 

C.  Contkact  P«rivi»ioN«  Rei:auiiin(i  .^MnoNHUKT PagtSiS 

D.  Do  NOT  Ikcutpb  AssicNMnsTs  in  Bankduitct.  vor  thb  BsNeprr 

or  CuKtitToiui,  Rfc. 
B.  Do  NOT  Am-T  TO  AeeioKUBNTR  nr  OntnATioN  of  Law— Exbcd- 

TO»S,  ETC. 

F.  Rbcicvbr  Bound  and  Entiti.bd  to  Pbhtoiim PagtSiO 

G.  DtsTiHcnoH  BicTWBBN  Assionmbnt  of  Contract  axd  of  Ciaix 

trNUKn  C'OXTRALT. 
n.  MOXBT  DVB  DNDBR  COKTRACT  PlTABLB  TO  CONTRACTOR  OnLY. 

I.  AonBBMBXT  With  Sihiett PagtSSO 

Z.  Inktamcbs  or  AuiuKHEMra  Voin  bxdbr  SBcnox  3177,  Rkvisbo 
Statutes. 


I 


I 


OONTBACTS;   SYKOPSTS. 


287 


IV. 


xn. 


xnn. 


PI'RrirASER  PORKIDDRX  FHOM  PRRSOXS  IN  THE  MILITARY 
.SKRVICEOR  IN  WHICH  MEMBERS  OF  CONCUKSJ  INTER- 
ESTED. 

A.  Vvbza  PAK&ofiAPH  fl03,  Aiutr  RBouuk-nnnts,  lOlO. 

1.  Diiwctoy  only,  oflicw  uml^r  no  sUtutnry  iocapkclt)-.  PageSSt 

S.  Tkiw  not  »pply  vh«n<  (-iint»et  requirea  K]>pTo\'ftI  of  SocivUry 

ofWur PagtjSi 

3.  Dmb  not  include  clvilka  employee,  eu.-. 

4.  Dow  Dot  apply  to  «rifn  i>f  mldkr  riLrn'inx  "^  inilepeiideat 

bualnen Page  JM 

5.  DoM  not  apply  wbete  cuotmct  in  witli  corporjitoD  in  which 

<Mvtt  holds  Btock. 

B.  Contract  ix  Wntcn  Memsbk,  mra.,  or  Conor-tnh  Ixtxrkstbd — 

SscnoKs  3739  to  3T4S,  RicvinBn  Statute*. 

0.  LzxMK  vr  BcoDiNo  nr  RensBD  Orncan Pag4SS4 

CONTRACTS  TO  HE  IN  ttTlITINC  AND  SIGNED  ATTHE  END-iSEC- 
TION  37H.  REVISED  STATUTES. 

A.  Soor«  ANP  Eftkct — lu-curiUTioMgi PagtSSS 

B.  Wbbre  vkder  AccBFTsn  Bid  Perfokkaxcb  Bbqiks  Wini  AccHrr- 

AJtCE,  ON  RiiFv«At.  TO  Amtovi:  rnxritACT,  Ridprr  to  bb  Paid 
ron  WosK  Pbbpobjir]) Page  SS9 

C.  Ik  Amrncb  or  WnrmN  Cootsalt  no  Kkcovbrt  roR  Fah.crb  to 

Pbbpokm. 

D.  Ettect  or  Pai-em  Bcoked  by  O.-tB  Party  Chtut. 

E.  CowTHACTB  TOR  SoMiiBim"  Hour  sot  Wmnv  Sbctiok  3711,  Rkvmep 

foATVTBri Page  360 

F.  Paeaorapr  61)8.  Arxv  RaaDiJtTio!!*,  1910,  as  to  MBTHOtia  or 

PcucitAAtso  Su'pruEs. 

0.  Formal  WRtmN  Comtkact  Not  Required  DNnsK  Act  or  Juhr 

12.  1900. 

II.  Surrtcixs'T  Siokixo  vhder  the  Statxttb PogttSt 

RRTirRNS  OFFICE-OATHS— SECTION  3745,  REVISED  STATUTES. 
SETOFFS    AND    RIGHT   TO  WITIIHOI.D    MONEYS    rU'E  t-QN- 

TRACTOR PagtSU 

DAMAGES,  I-HIUIDATED  DAMAGES,  AND  PENALTIES  TO  SECURE 
ACTUAL  DAJL\GES. 

A.  Provibiom  rou  KimrKiruni;  A  Prxaltv PagtSOS 

B.  PR0vt8U>M  roR  Reouctidn  in  Prics  Mat  be  a  Penalty. 

C.  Provibion  tor  FuRremjRS  or  all  Kxtaimbd  Pbrokmtaoest 

PEMALTT. 

D.  Provision  rou  Dauaue^  ron  FAiLcaB  ABM  Any  orTwo  or  Mobb 

iKiiKprNnKisT  Tiiwim  a  Pi:nai,ty. 

E.  Wbebe  KoRPErTCRE  opCBRTmEnCBECKiaA  Pknaltt...  PagtS^i 

V.    WnKSR  lUklAliKII  ARE  EXCEHKtVK,  8TIPBtATll>«  WaL  Bit  HeOARIIKI) 
AS  A  PeJIAITY. 

O.  SAtARY.  rre„  or  I.vwk<.tor Pagt36S 

n.  Dblay  bt  Sdbcontr actors  no  Ground  for  Reuep. 

1.  DAUAOta  WBBuE.Suiti.Au  AitTiin.EH  can  xot  db  Prootrbd. 

1,  ]Mnci))Rl  contractijr  liable  where  his  (uilure  rcquireainovMid 
pBymcntB  to  coutncluin  tvr  mlnur  yiuta  <i[  wurk. 
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XH.  DAMAGES.  LIQUIDATED  DAMAGES.  BTC.-C«iiiim«l. 

J.  Dahagkh  WiiEiic  TiiXKi  u  Sunt  Diuat  ah  to  AvatiKr  to 

tiONXBNTOP  Contract Pag« 

K.  WiiKXS  DAMAAca  i-AX  not  i>k  Ahckiitjukio  Uwino  to  Aiiakdox< 

MKKT  OP  P&oJBcr  or  Govehnmznt. 
L.  CotmACTOti  Itetii-»Ki>iiii.e  ran  Actual  Dauaoes,  Altbouok  Non 

SnnjiJLTEn  von. 
U.  WaxKB  Delay  la  C'luaoeABiue  to  GoveiuvusNT. 
N.  WniiiiK  A  CrnTinEn  Cnrcx  Otvsw  to  SrcmB  Rstvbx  or  Pu?ci» 

Actual  Damadka  Onlt  Can  uk  DEuufTKu PageSST 

XX.  LABOR  AND  MATERIAI.-MEN', 

A.  Havk  No  Liks  on  GovenNMBKr  Paoi-EBTT. 

B.  Prior  to  Act  or  Auouft  13,  iS(H,  SKCRKTAny  or  War  Codu>  NoT' 

ADTHOBtKS  SVBCO.STBACTOK  TO  SUS  ON  COKTIUCTOS's  BOND  IS 

Nauk  or  Unttkd  Statkh PagtSSS 

0>  BoxD§  Undbk  tbb  Act  or  Avocsr  13,  1894. 

1.  Scopn  o(iict.  . 

2.  Whero  veewl  built  (n  {orojgti  tounti)' Pay»S89 

3.  C^irlifiod  chciok  ai>n  not  bo  rocoivod  in  lieu  of  bonil. 

4.  Allegations  in  aiBdavit  required  to  accompany  applJcalion  tct] 

copy  of  bond. 
C.  Wlioii  copy  ol  contract  and  bond  eliould  be  furnished. 

5.  United  SbttcM  ahould  not  withbold  monDy  duo  contiiictor  in, 

onler  to  pay  debts  of  contractor  or  indemnify  surety. 

7.  Double  aapoct  of  baud Page  fTO 

8.  Contract  between  United  Statm  and  municipality  not  within 

act. 

9.  PailoretopayeubcontractorB' claim noBufficitmtcaum to stnltc 

company  off  list  oE  qualiGcd  niretioo. 

10,  AfHKTie£>  in  bnnkniptoy  should  ([tvo  bond  (or  protection 

lulintaud  nuitoriul-moii. 

11,  Wherei,  on  default,  mpplemontary  contract  niode  with  nir«ty  (4 

finioh  the  work,  now  braid  ibould  beKiveii PagtSTl 

U.  On  proper  application  copy  of  contract  and  bond  ihotild  bn  hit- 
ninhnl  U>  mibcontiactom. 

13.  ^"hcro  tho  work  haa  be«n  perfomwd,  bond  nhoiild  bo  required 

Uufore  payment  lor  the  pntectloD  of  Ubor  and  material-men. 

14.  C^y  tumiriied  should  bn  authontiratni  as  required  by  section 

882,  Reybed  Slatutea. 

15.  Pennianan  under  Becrclary  of  War  not  required  for  commence- 

ment of  suit. 
XXL  ANXUI.MEXT  OP  CONTKAtT  BY  UNITED  STATES. 

A.  Wbbkb  FoarErrunB  Followb  Ankdlmkkt,  Poarnvs  AonoH  to 

Imdicatu  Intbkt  to  Akkui.. 

B.  Hbrb  Brbacb  ov  a  Tbru  or  Contract  IxflurncimT ■ .  PagtS7S 

C.  Aotiox    in    Ah'sui.iJKO    Contract    I'inal    and    Vax    Nut    Bk 

ItsaciNPBD. 

D.  Whbiu:  ('ohtbact  Pitovion  rox  Takino  PosssHatoK  or  and 

RKTAtxtNo  Pi_tXT..  BTT.,  ov  (oNTiLHTroB  ON  Anntuiznt,  Vst 
or  Plant  hn  Oniuit  luntiiveHBNTa. 

E.  To  Jvwnrr  AssvutKnn  tserb  Must  Be  a  SnanANTUL  FAiLtrsi 

TO  PenroKM  Faitu>tju.y. 


r 

I 

I 
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xxn 


H. 


UTTI 


xxrv 


XXT 


XXVI 

xxvn 


xxvm 


XXIZ 


XXX 


XXXI 


xxxn 


xxxm 


xxnv 


ABANDONMENT  AND  ItKPL'DIATIOS  BY  (;ONTRA<TOK, 

A.  Unkuaonjliii.k   Dkuiv  im  ('oxHiiNtTxn  PiRroRUAXCS  Mav  Bk 

TnBiTBD  AS  Abandomibkt PagtffS 

WiiKRt;  TncKK  Ih  ax  AxnapAmtiv  BRKAnr,  GontsxiiKKT  Nrrd 
Not  Awazt  Euikation  or  Totit  Bbposb  Takino  Smn  to  Sop- 

CONTRAfTS  WITIT  ALIENS  AND  EMPLOYMENT  OF  ALIEN  AND 
CONVICT  LABUH. 
A.  No  Atmionrrr  to  RiurniirT  PritcwAHii"  to  Aimctca  or  rioussnc 

PitoDDcnoN.  Non  TO  PoRuiu  Kmplovmext  or  Auxns,  ik  Ambnok 

<«-  STATime. 
6.  No  AontoMTV  to  Prbtbkt  CoNTRAcroK   pboh  Ubino   CoNViot 

Lauor  IK  AsSKxvK  OP  Statutk. 

C.  No  ^athtb  Jvmrmio  Akxduibxt  Bbcavak  Itauan  Labob 
Bhplotbu Pagtn4 

D.  TnB  RxKCcmvi  Ordik  or  Mat  IS.  1005.  PoRDinDrNO  tub  Emplot- 
MBKT  OP  Pbhsons  UxOBKaoixo  SexTKHCBs  or  liiriuiMiMueNT. 

E.  Alikmh  ahe  (toiimrKKT  to  Bid  roR  Oovbrxukkt  A'ork. 

F.  CoKTBACT  PBOvrsiOK  TSAT  CosTiiACTOB  BnoDLo  xoT  PsmoT 
Amvomk  Fuhxurimo  Uiu  Laboh  cm  Uatrmai.  to  Evri^r 
CoKvjpre 

G.  Tub  ActofUabcbS,  187G,  AsToGmxo  Prefsbbmobto  Aukkicax 
Matkriai Page S7$ 

n.  Ukdbb  Act  ofMabch  4.  IBII,  ab  to  PuRcnASB  of  Fobbiok  Uats- 
tUAt  rtiii  F()IITIFI('at:i:>xa,  Oknrrai.  AtrrilnittEATtnK. 
<X)STBA*TR  rONTAINING  PROVri^ION  FOB  AN  INCRKASE  OR 
DECREASE  IN  OltmiNAL  QUANTITY rajeJTtf 

mnipATioN  np  premisf.s  unper  coNTRAcrr,  expbess  or 

IMPLIED,  RALSESIMPI.JKbOBLKJATION  80 TO  USE  premises 
AS  NOT  TO   INJrRE  Tlliai  UNSE^ri-X'iAUn.Y PagtSn 

WHERE  nEsrRliT[()S  AMOUNTS  TO  WARRANTY. 

WHERE  A  CUNTRAfTuit  IS  HE8P0NSIBI.E  FOR  LOSS  l(Y  FIRE 
AND  FAILS  TO  COMPLETE  BtriLDINO  AND  GOVERNMENT 
COMPLETES  THE  BFILUING  IT  MAY  BE  INSURED  AT  EX- 
PENSE OF  tX>NTRA(TOR. 

WHKRR  BIDDER  FAH^  TO  ENTER  INTO  CONTRACT,  CONTRACT 
MAY  BE  MADE  WITH  GUARANTOR  AS  AN  OPEN-MABKET 
TRANSACTION Pag**7S 

WTIKRE  CONTRACTOR  FAILS  TO  CARRY  OUT  CONTRACT, 
SURETY  NOT  ENTITLED  TO  PERFORM  IN  ABSENCE  OF  PRO- 
VISION TO  THAT  EFFECT. 

WHERE  A  PARTSEKSHLP  IS  DISSOLVED.  ONE  OF  THE  MBM- 
BKHS  MAY  BE  ALLOWED  TO  MAKE  CONTRACT. 

PAYMENTS  MAY  BE  MADE  TO  ANY  MEMBER  OF  A  PARTNER- 
SHIP. ALTIIOUGU  ONE  OF  THE  MEMBERS  MAY  HAVE  FILED 
PROTEST. 

ARMY  REGULATIONS.  ALTHOUGH  NOT  STRICTLY  APPLICABLE 
TO  (X)NTRA<.rr  OF  UNITED  STATES  SOLDIERS'  HOME,  SHOULD 
BE  FOLLOWED. 

CONTBAtT  WITH  EMPLOYEE  TO  FORFEIT  ALL  PAY  DUE  IF  HE 
QUITS  SERVICE  WITHOUT  NOTICE  IS  I.P-GAL. 

WHERE  GOVERNMENT  MAS  OITION  ^^^  RENEW  CONTRACT, 
THE  SOLKITISG  OF  BIDS  FOR  NEW  FISCAL  YEAR  18  NOT 
AN  ABANDONMENT  OF  OPTION. 
81 108°— U 19 
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XXIV.  PRINTING  FOR  CONSTRUCTING  QUARTERMASTER  NOT  PRINT- 

ISr,  "AT  DEPARTMENT  HEADQUARTERS" i'a^.T7S 

XZXVI.  CONTRACTS  UNDER  WAR  DEPARTMENT  NOT  REQUIRED  TO 

lUv  UNDER  SEAL. 
IlXVn    WHERE  BIDDER  HAS  BKEN  PLACED  IN  HANDS  OF  RKCKIVEB 
AITltOVING  OFFICER  MAY  REFUSE  TO  APPROVE  CONTRACT. 
ZZZVm.  WHERE  ARTICLES  BID  FOR  NOT  CONSIDERED  RUITABI.E  BY 
THE  GOVERNMENT.  APPROVING  OFFICER  MAY  REFUSE  TO 
APPROVE  CONTRACT. 
rrXDC    ACCIDENTAL  FIRE  NOT  "FORCE  OR  VIOLENCE  OF  THE  ELE- 
MENTS"; CONSTRUCTION  OF  THE  WORDS  "BY  NO  FAULT 
OF  HIS  OWN." 

XI.  VOLUNTARY  SERVICES  NOT   REQUIRED {>ag»380 

ZLL  E\'EN    AFTER  CONTRACT   IS    ENTIRELY  COMPLETED  ADDI- 
TIONAL  PAYMENT  MAY  BE  MADE  AC^:ORDING  TO  TERMS 
OF  CONTRAtT  TO  COVER  TARIFF  DUTIES  PAID. 
XLn.  WHERE  TOE  CONTRACT  PROVIDES  FOR  SUPPLY  OF  FORAGE 
FOR  A  PARTICULAR  STATION  ONLY  IT  IS  ILLEGAL  TO  ASK 
FOR  FORAGE  BEYOND  THE  NEEDS  OF  THAT  PARTICULAR 
STATION. 
XLin.  THE  LANGUAGE  " HEIRS.  EXECUTORS.  AND  ADMINIS- 
TRATORS" NOT  ESSENTIAL  IN  CONTRACT. 
XUV-  MEANING  OF  WORD  "LOCALITY"  WHERE  HAY  CALLED  FOR 

OF  A  CERTAIN  GRADE  OF  THE  "LOCALITY  " i'aife  SSt 

ILV.  CONSTRUCTION  OF  VARIOUS  PROVISIONS  IN  CONNEtTION 
WITH  DREDGING  AND  EXCAVATING  CONTRACTS....  PagtSS! 
ILVl.  THE  EFFECT  OF  CtiNSTRUCTlON  OF  POST  SEWER  IS  TO 
BENEFIT  NOT  ONLY  THE  GOVERNMENT  BUT  ALSO  A  WATER 
COMPANY  FROM  WHICH  THE  GOVERNMENT  PURCHASES 
WATER,  IT  18  LEGAL  TO  CONTRACT  WITH  WATER  COM- 
PANY FOR  REDUCTION  IN  PRICE  UNTIL  THE  CONSEQUENT 

SAVING  EQITALS  THE  COST  OF  THE  SEWER I'agtSSS 

XITH.  NOTWITHSTANDING  DELAY  IN  THE  APPROVAL  OF  CONTRACT 
THERE  WERE  UNUSUAL  INSTRUCTIONS  TO  BIDDERS,  THE 
DELIVERY  OF  SUPPLIES  SHOULD  BEGIN  FROM  THE  DATE 
OF  CONTRACT  AND  NOT  FROM  DATE  OF  RECEIPT  OF  AP- 
PROVED COPY  OF  CONTRACT. 
XLTin.  ACTION  OF  GOVERNMENT  IN  ORDERING  DELIVERY  OF  SUP- 
PLIES STOPPED  A?TER  MINIMUM  QUANTITY  DELU'ERED 
CONSTITUTES  AN  ELECTION  TO  ORDER  MINIMUM  QUAN- 
TITY ONLY. 
XLDt.  PARAGRAPH  M5.  ARMY  REGULATIONS  1910,  A8  TO  RENDER- 
ING ASSISTANCE  IN  PREPARATION  OF  PROPOSALS  FOR  COS- 
TRACTS,  APPLIES  TO  RETIRED  OFFICERS PageSH 

L.  PARAGRAPH  e63,  ARMY  REGULATIONS  1910.  AS  TO  FOBBIDDINQ 

SETTLEMENT  WITH  HEIRS.  EXECITORS,  ETC, 
LL  SE<:T10N  2I«.   REVISED  STATUTES,  GIVES  THE  SECRETARY 

POWER  TO  MAKE  REGULATIONS. 
LO.  SECTION  3e.Sl,  REVISED  STATUTES.  AS  TO  MAKING  PAYMENTS 

IN  MONEY  FURNISHED  TO  DISBURSING  OFFICER. 
Xm.  SIGNING  OF  VOUCHERS,  BONDS.  CONTRACTS,  BIDS,  ETC..  BY 

TYPEWRITER  OR  RUBBER  STAMP PagtSSS 

UV.  SECRETARY  OF  WAR  MAY  SET  ASIDE  HIS  ACTION  ON  A  CON- 
TRACT  AT  ANY  TIME  BEFORE  CONTRACTOR  HAS  BEEN 
NOTIFIED. 
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CONTRACTS   1   A    I. 


SOI 


■ 


IV.  VAILUne  OK  COKTRAtrrOK  TO  0U8ERVE  A  CONTRACT  FROYl- 
M  SIOX  THAT  HE  KENDER  rivRiODirAI,  KEl'OKTS  Of  WORK 

■  DONE  DOES  NOT  PREVENT  B.ECOVERV  FOR  WORK  OMITTED 
FROM  REI*ORT. 

IVI.  XO  ALTHORITY  OP  PARTNER  TO  SIGN  INSTBIIMENTS  FOU 

I'ARTNERSIllP  IFSUCIi  INSTKUMENTS  ARE  L'NOER  SEAL. 
IVn.  WHERE  A  PirRCHARE  ItAS  NOT  MCT  THE  STRICT  GOVERN- 
MENT TEST  IT  MAY  DE  ACCEPTED  UPON  THE  CONTRACTOR 
K  (JIVINO  DONIJ  TO  REPLACE  TUK  PURCHASE  IF  IT  SHOULD 

■  PROVE  DEFECTIVE Page  .ISS 

LVDL  BTOPPAOE  OF  SUPPLIES.    (S.-u  CofjrnACTB  XLVIII.) 

IB.  OOXTRA(TIN(i  OFFICER  CAN  NUT  DESKiNATE  THE  OFFICIALS 

■  BEIMKE   WHOM   A  CONTRACT  OR   BOND   SHALL  1)B  EXB- 
~                  fin-EI). 

LI.  TRANSPORTATION  OP  TROOPS  OR  SUPPLIES  THROUGH  FOR- 
EIGN COUNTRY. 
LXL  UNITED  STATES  CAN  NOT  RECOVER  FROM  GOVERNMENT  CON- 
TRACTOR DAMAGES  KESULTINQ  FROM  PROPER  BLASTING. 
IXn.  PARENT  TO  rONTR.\CTC»R  WHERE  UNITED  STATES   IS  IN 
K                 POSSESSION  OF  PLANT  C(tNSTRU<TF,n,  ALTHOUGH  THE  POS- 
W  SESSION  IS  ALLEGED  TO  INIRINGE  A  PATENT Paye  SS7 

I  A  1.  A  contract '  rerited  that  it  was  ciitfR-d  iiitu  In'twooii  Capt. 
A  aad  thocontrftctor,  while  it  wns stgnod  on  bohalf  of  tlinUnitetl States 
by  Maj.  D.  kfld  the  validity  of  the  inatrumentwaa  not  thereby  alTectod. 
In  lof^iil  cfffct  thoroninict  wns  niailo  with  the  IJnit^xi  StatPB  and  waa 
signod  by  a  pnipcr  aj*ont  of  the  Unitoil  Slatca.     The  wcitul  of  the 

'  Tlie  power  o(  tho  Ui\itt>d  Slaiw  to  make  contmcM  is  implied  from  ii«  p(iasr*Bi<>n 
of  tho  (Nnmn  o(  »Dve«'ifiulj-.  Tliu  Uniii-d  Siat<«  in  <(inii>*loai  to  *ulor  into  any  con- 
tnct  not  ptnbibitod  by  Irnr  which  i*  found  lo  bo  oxprdii'tiL  in  iho  ju«l  eaxnite  of  the 
povmconfUleil  to  it  by  th«  Constitution  without  even  any  t>xpnwlegialaliv«»tttIiov> 
Ity.  Uid  it  nuty  \m  u  nurtv  to  iniiitii.-cl  us  wvll  an  oxiirou  ci>D1nu:t«.  lu  U.  S.ti.  Tingoy 
(6PM.,  13~)  it  in  xaia,  "Upon  ihii  noHlum  nf  thn  raao  n  (jiinliiia  hitn  bnim  mudi)  MM 
daboraWly  atoned  al.  the  bar  bi<w  far  a  b'>nd  voluntarily  givBD  to  Ihv  United  StAtca 
K&d  tXil  pnwrribiHl  by  Inw  if  a  valid  iii-<t tumour,  binding  upon  the  parllM  In  DOlnt 
ofUtr;  in  othrr  imrd*,  whothnr  tho  Utiiiod  StatM  bavo  in  th*ir  jwliliuil  CH|>urity  a 
ri^l  to  Mil«r  into  a  coniruct  or  to  Udce  «  bMid  in  cauM  not  pravioualy  providod  ha 
by  oomo  law.  Upiin  full  (MnBidl^roli<•a  of  tUa  aubiect  iro  are  of  opinion  that  the 
UnihMi  Stain*  bavii  iiu''h  a,  rapncily  to  imlnr  inln  CDntxscta.  It  in,  in  our  opinion,  AD 
incident  to  the  ei^m^ral  ri^ht  of  w>vi>r«'ii>niy:  and  the  Uniti^d  Sinica  boint;  a  body 
politii',  miy.  wilhiii  llii'  fpiii-n- of  I  hi;  rL'iulilulioiiu]  (xiweni  cunQdcd  to  it  atjd  ihMiiKh 
Ihc  iiinlru mentality  <it  Ihi;  prn|ict  dcpiulraciit  lo  whi<-h  Ihcma  powitii  an-  I'uiiliclc-d. 
enl«r  into  contract*  not  pronihiled  bv  law  and  appmnriato  to  the  jiwt  rxorciim  of 
tboM  powm."  8«  ■l™  DuBiui  v,  V.  S,.  3  Whwit.  (U.  S.i,  172:  V.  S.  v.  llmdley. 
10  Put.  (U.S.),  343;  US,  r,  Hnn.  15  Pot.  (U.S.).  ZWJ;  (V.iion  w.  U  S.,  II  Huw.lU. 
8.).  2»:  Nfilaon  v,  La«.>w,  12  How.  (U.  8.).  107;  U.  8.  v.  llodnon,  10  Wall.  (V.  8.), 
«7;  U.  S.  V.  Powll,  U  Wall  (U.  8.).  603;  Jceaup  v.  U.  B.,  106  U.  S.,  151;  Tyler  v. 
Uaad.  7  Bow.  <U.  8  ),  5:3;  U.  S.  v.  Mcnt,  97  U.  S.,  413;  DanioK  «■  Ttaicney.  102 
U,  S,,  417;  MotM  v.  U.  8..  KM  U.  8.,  671. 

In  Smool'a  caae,  15  Wall  36,  the  Uniird  SlatM  Supremo  Court  held  that  contracts 
of  the  Govtrnmmt  ahouM  bo  pven  th«  mnio  <-oniitru(^tion  and  cffocl  as  though  both 
partiwwaxo  private  individual!!.  Inthiocawthecourteaid:  "Thore  ia  ina  Iuko  ^la<H 
of  caaeecomuigbetoroua  (rum  the  Court  of  ClalmsBConalaDt  and  ever  KcurrlnKaitompl. 
to  »pfif  to  contiacta  made,  by  tho  Govcramcnt  and  to  give  to  ila  action  iindfir  each 
conitada  a  ooMtruction  and  an  effect  quite  different  fmm  IhoM  which  rourta  of 
junice  are  acmstoroed  to  apply  to  concracia  between  tndivlduala.  There  ariae»  in 
the  mhsd  of  partica  and  coiiiuMrl  iutcriiiloit  for  the  individnoJ  aftauiat  the  United 
Staicea  eenae  of  the  pnwvr  and  ri-w-iimw  of  Ihia  gn'st  Government,  pmmptisg  appeala 
to  ita  magnanimity  and  geiR-ruviiy.  lo  alntuact  idea*  ol  eaolty,  colorug  even  the 
cIoaaA  legal  MguitMot.  ThcoG  ure  addrtwwd  in  vain  to  tbla  court.  Theor  proper 
thtatar  ie  the  halla  ol  Congrwe,  tor  that  branch  of  tho  Government  hu  limited  the 
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name  of  the  Hgent  iii  the  uontraca  is  uot  eesealial  and  nn  rrroneotta 
recital  may  bo  rojccU^d  as  8ui-)>liisug(!.'     C.  t040S,  May  /.{,  /.W/. 

I A  2.  Otngroea  having  Jmnoaod  upon  rerUiii  <k'siKnttttvl  olTicinU 
the  duty  of  rispriwonting  tho  United  httitOM  in  tli«  nmking  of  llio  coli- 
trnct  for  tho  monument  to  Lafayette,  heM  that  tho  nulhorily  wiis 
potwinnl  and  cmild  not  he  delegated,  and  that  idl  the  ofTieiaU  nitmod, 
or  at  li'iutt  u  nuiiority  of  them,  must  sign  tho  contract.  U.  6S,  S6S, 
July  1,  1887. 

I  B  1.  IfMii-rc  lui  individual  roinIurt3  his  husin<«s  under  a  company 
name,  a  contract  and  bond  aliould  he  in  the  name  of  the  individual 
iiiid  not  in  the  tiamu  of  tho  comnnny,  iis  tho  lattor  heing  a  nioro  naino 
having  no  existence  an  aji  urtiliciat  being,  such  us  a  partnership  or 
corporation,  is  incapable  of  being  a  party  to  a  bond.  C.  18107,  May 
ti,  1007. 

IBs.  Where  an  assignee  for  a  corporation  has  been  appointei)  by 
a  State  court,  and  autuorizod  to  cany  ou  tho  businos^,  and  di-^ires 
to  ent«r  into  a  contract  with  the  l*nitod  States,  the  contract  and 
bond  shouUI  bo  in  the  iiamo  nf  and  xiimed  by  the  asugnee,  and  not 

aigiiod  in  the  name  of  the  coqioration  "'  by asMgnee."    C.  B44^> 

July  16  and  SO,  1806.  So,  where  a  bid<Ior  died  bcrnro  tho  contract 
was  entered  into,  held  that  tho  contract  and  bond  should  be  in  the 
nitmoa  of  tho  executors  of  his  estate  as  such  executors,  and  not  in  the 
name  of  tho  bidder  "by executors.  "     C.  840$,  May  11,  1900. 

I II  3.  Held  that  there  ia  no  legal  objection  to  making  a  OoT«rn- 
mvnt  contract  with  an  executor  as  such.  If  tho  executor  had 
autiiorit^'  to  carr>'  on  tho  business  of  his  testator,  the  assets  of  the 
oatatK  would  bo  bound  as  well  as  tbo  executor  individually,  but  if 
the  executor  bud  no  such  authority  ho  iiJono  would  be  bound.  C. 
i6.'iSO,July6,ia04. 

i'antAiciiim  i>f  tlw  ('ourl  <>(  t'lttima  to  roars  nriiriiif;  oui.  o(  cootracl«  cxprnw  or 
mjitloJ— critilnu-tii  !■>  whirh  Ihe  L'nilp'l  Static  i*  »  parly  in  the  flame  mn*e  fa  wliich 
111  iiKllviiluul  tiiiglii  be  mad  (o  wbicb  tiie  utdioary  pKcciplm  of  (T>aUnciii  muni  oiul 
■Iiotild  npply. 

"Ii  irniiM  bo  voo*  dui|t«rou«,  iiulood.  to  the  boat  ioteiMU  of  tlie  Covenuueot— 
U  irotild  probably  lead  to  ibeapeedy  abolition  of  Ihe  Court  of  CloInulUelf— it,  ftdi>i)tiiig 
tho  v'kvs  iticJoqutriiilv'  iirgMi  by  couaMi,  tlialcmirt  or  Ihia  Hhould  dopart  fram  tho 
plain  rule  hid  down  a.ha\«  and  tvndn  tlocTOM  on  the  eruds  notioiu  of  tho  JudgM  ol 
nlutt  in  or  would  be  morally  right  between  the  OaveRUaent  and  the  Utdividun). 
•  *•■»•• 

"In  appraacbinjt  Lho  inquiry  into  tho  effect  wbicb  the  action  of  the  Bureau  of  Cavaby 
in  adupung  thaH>  new  rules  lev  bupecilon  hod  upon  the  rlghla  u{  tb*  pMtlos  to  tiiui 
contniL-l  let  u*  coduavor  to  treo  oimohtn  fiora  the  cDnnidrration  that  tho  Govornmcnt 
waa  one  party  to  tho  contncl,  and  that  it  vaa  for  a  lam  number  of  horMs;  tor  we  hold 
it  1»  1)0  deu  tlui  lho  prHnciplm  wtilch  roust  govern  the  inquiry  are  tbo  aune  aa  U  tho 
conlrant  wuro  bctimon  individual*  and  the  number  of  horM«  one  or  a  doxcn  inxtcod 
ol  tour  ihouMUul."    Sw  aim  U.  S.  v.  Smith,  D4  U.  S.,  317. 

In  V  S.V.  Bcwtwick.  04  U.S., 06,  ft  was  eaid.  "The  United  Slatw  when  thoycon- 
l-ntct  irilb  (bcir  citi«iiii  arc  c<mtmtlod  by  the  xiimo  lawn  that  (tovirni  tho  cilixi'ii  in 
lliul  boholt.  All  oblwationa  which  would  be  implied  a^nit  citiiens  undpr  lb« 
Mune  cirrumKiaacee  will  be  implied  uainat  them. 

In30(H.Cl«.,3S0,itwaaMid,  "Thclaw,a«wDund«niiandil^wiustatc<lbyIlHmilton 
In  these  vnade,  '^tlien  a  Go^'ornni«nt  «nten  into  a  contract  with  an  individual,  it 
dvpoeod,  aa  to  Uie  matter  ol  the  coatnd,  its  comttitutiooa]  aulhurit^  and  excbitc^ 
tbo  character  oE  n  Icgialalor  for  Uut  of  a  moral  aj«nt  with  the  aam*  nghti  and  oblign- 
lions  OS  an  individuiu,'"  cilint;  3  Oamilton'fl  Works,  618;  10  Petcn,  393;  DcminR's 
n»e  I  Cl.  <'U..  191;  II  fd..  620;  28  id,.  105. 

Tnii  iriiitiHl  Ruiini  a*  a  coiilnirlnr  ran  not  be  held  liable  for  acts  of  Untied  Slatfi* 
as  a  Fiivereign  or  l(^gi»ii>tor.  Dealing's  case,  1  Cl.  CIf.,  190;  Jones  w.  V.  S.,  I  id.,  3S3. 
S«!  ol«>  Cwke  I,  i:^  8,,  91  U.  S,.  39?;  Curtis  v.  U.  S.,  2  Cl.  Cie.,  152.  and  U  id..  S20. 

'  Bidwp  on  Conuscts,  sec.  1 16. 
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II.  .\n  Army  officer  entered  into  ft  oontrftct  foj-  th«  suppKniig  of 
hef(  ill  liU  (idifial  CAPnt'itV  and  n.»  an  at;i>nt  of  the  (loveniitirnl. 
Thri>ii;tli  tlie  fault  of  tlic  otlicer  the  Odveriinu-nt  faiU-il  to  vany  imt 
il«  [Mirt  of  tho  conlrart.  //cW,  that  the  coiitmtt  U-inf;  a  Ciovem- 
meut  contmct.  pnyiiUMit  Hut*  on  it  should  be  made  by  the  tiovem- 
ment,  and  there  woa  no  uiitliority  for  requiriiiK  the  ofiiwr  to  make 
payment  from  his  pei-sonal  funds,'  hut  that  if  the  Govemment  paid 
tor  the  beef,  wliieli  lliruui;h  the  fault  of  the  uiltcer  had  become  u 
lots,  it  would  be  proper  to  stop  the  officer's  par  to  reiinburae  the 
Government.     C.  W61S,  Nov.  15.  tQOB. 

Where  an  officer  of  the  Goveninient  entered  into  a  contract  in  bia 
official  capacity  and  e«  an  agent  of  the  (iovemment,  it  being  plainlv 
undomtiiod  by  the  contrueUir  thut  he  was  not  oblij^atin^  hiiiLself 
peraonally,  hrld  that  he  could  not  be  held  perEonallv  liable  to  Wwi 
conlrAclor  on  the  contrtiet.  If  there  ehouUl  be  any  liability  to  tho 
contraetor  It  would  be  that  of  the  Government.  C.  S601,  Sept. 
11.  IS96. 

Ill  A.  Section  STtlO.  R.  S..  provides  "All  pui-chases  and  contracts 
for  supplies  or  sten'ire-t  in  any  of  the  departments  of  the  Government, 
except  for  personal  services,  shall  be  made  by  advertising  a  sulli- 
cient  time  previously  for  proposals  respecting  the  same,  when  tho 
public  exigencies  do  not  requn*  the  immediate  dehvery  of  the  arti- 
cles or  performance  of  tho  service.  When  iinniediato  delivery  or 
performance  is  rr<juired  by  the  public  exigency,  the  articles  or  service 
required  may  be  procuivd  by  open  piiivhase  or  conlra<rt.  at  tho 
places  and  in  the  manner  in  wlui-li  such  urliclra  are  usually  bought 
and  sold,  or  such  services  engaged,  betwii-n  individuals."  Kxigenries 
gntwing  out  of  a  at^tc  of  war,  or  hostilities  with  Indians,  were  prob- 


^. 


'  A  |>ublie  a^nt  is  not  liaMe  on  a  oonlrtirt  exec-iUed  Uy  him  vn  liclinK  of  llie 

nip,  PVMi  in  raam  wht-w  Im  hml  iio  atltliorily  tu  inakL«  tlio  ixiiilnu-t^;  uiiJ  » liifie  hU 

itlixrity  dnpnnil*  iin  a  utatiiln  nil  who  mTitnu-t  villi  him  nm  cdiicliifix-i;!)*  pn-xiiiURcl 

kiiw  iln  «xtenl.  Hwliriu  i>.  Doxter,  1  rrsnch.  3ib.  3U3;  Puka  t.  RiMH.  1 1  Uoiranj, 
M2;  New  Vwk  A  CUatli's.i.iii  Stvuiiiaiiip  (V  v.  tliul'lsun  le  Ked.  Rep.,  wa. 

■  Kiv.  3700.  R.  S.,  wiw  Muvitawl  hy  Uuiu'lof  Juii.  27,  18M  (28Stal.  33),  iu  rvUtina 
I"  "i..ntrwW  (orauppllm  in  thn  depiutmrnts  at  Wa*ihm>;Uiti," 

TIioMluwiii^uetdiTiiunilute  tu  ndverlii*-inent,  !a  luakiiiR  Govern m<>iit  puivliaan; 

Tim  »rt  of  June  17,  1010  (311  Stut.  .^31).  reluliw  to  ndviTtiwtincut  tor  fw\,  W.  ojiil 
miiki'llaiivrtiis  eiippliee  [nr  <>x«icilti\'ei  ii&pnrlmpnl«  and  othnr  Oovwnmt?nt  <wL.-iMi«h- 
nit-iitfi  ie  Waithiiigtuo- 

Tlioiwtor  July  5,  \SM  (23  SUt.  lOA).  T«quin« ;>uMie  nntirn  o(  fnini  10  to  GO  iltn-a 
in  p«rrinM«  of  r««fular  nnd  miwelliuieoiu  mippIuM  for  tho  Array  tiirainh^d  1j>-  the 
QuuunoMtcr'B  Depcrtmeiil  and  hy  tbe  Suhidatence  Dopnrtinent. 

Thn  ftpt  (>(  Mm.  2,  11)01  (31  Stul.  1105),  mquimi  thn!  thi»  piirebiuie  of  nuppliiv  fur  [iut 
CMoftlic  v»riotis(l<<iMU'tmrat«iii(l  tHwiodf  ibe  Army  8n<|f>f  iholiranrhmof  the  Array 
•!r\-ice  liiull  be  iiaule  wilv  a(k-r  iuiv<?ri!wuieut. 

Th<^  nrt  i>f  Jtiiifl  13,  l<)M(3f  Suil.S.'UtL  providoi  tlint  iho  ptl^cluuN^  of  mipptim  and 
tiip  prociirrment  of  lorvirrn  fnr  all  liRuichei  of  the  Arniy  »«"r\'ice  may  be  made  tn  open 
miirket  In  thi'  iiianni.-rc<ut)moin  nmoug  biiKiodH  men  trkca  the  nssrcgaloof  tlio  amouut 
miuiri'd  dors  not  vxcwd  HM. 

Thca^K'tMiy  11,  tM8r3&F)rat.  125).  aulhorixeatlM  Chiot  of  Ordnance  bipurcfiwe, 
iri  (M'-h  inauiUT  an  hu  may  ili>«»  iiKot  mrononical  and  oSicieat,  luticloa  of  ordaaiic* 
pripiFrty  Ibc  nhorwlrr  of  nrhirh  or  Uii!  inj{r«dianlii  th«rei>t  urn  «f  mirh  a  nattini  tli»t 
(ho  inlcnMsot  tba  public  e^rvii-e  wnidd  tie  injurvil  liy  publicly  divulging  them. 

The  imatial  a|>priipriAtii>Ei  url  fi-r  tin-  «upiwirt  iif  tlio  Army  niiu-n  188*3  hu  proviilwl 
that  purduMMofhocMW  for  tho  cai^lr>-,  vtilter>-,  entcineor*!,  «ro,.ebn]l  bo  niiuie  ader 
competition  duly  Inviud.  and  ihat  nu  part  ot  the  upptupriutioii  nliali  be  ('X|ifiidv<l  fur 
priaiinf;  iuiI<th  the  nitou  nbnll  be  dooo  by  conlmi>t,  after  duo  notice  and  competitinn, 
totcopt  in  omMgoncy. 
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ftbly  mainly  hod  in  viow,  and  it  is  (^xigtncir■s  of  this  class  wliicli  have 
been  considered  in  the  adjudged  cases  in  the  Supreme  Court  and 
Court,  of  <^'lainw.'  It.  is  clear,  however,  that  other  exigencies  may 
exist  requirins  thiit  coiilracts  or  purcbaiies  be  made  at  once  or  with- 
out the  delay  inrident  to  adveriwing  for  piojKisals.  Thus  a  loiw  of 
ston'a,  slructun*-s,  etc.,  on  hand,  cauwd  by  an  artiis  Hd  or  vis  major — 
as  fire,  storm,  freshet,  or  a  sudden  riot  or  violent  disorder;  or  a  loss 
of  supplies  occasioned  by  tlie  negh>ct  of  military  subordinati-s  in 
charge;  or  a  faUure  of  a  contractor  to  fulfdl  a  ountracb  for  supplies, 
transportation,  or  other  ser^'ic*— might  properly  be  regarded  as  onn- 
Htitutmi;  an  "exigency"  under  the  statute,  if  of  such  niii|;nitude  or 
injiiriouH  consequence  to  the  Anuv  as  to  necestsitate  an  immediate 
making  good  of  the  deficiency.'  I'he  general  rule,  however,  of  tlic 
statute  in  roquiriiiK  a  notice  and  invitation  to  the  pubhc  as  a  pre- 
liminai'y  to  the  awarding  of  a  contraet,  i-s  founded  upon  a  sound  and 
well-coiiKideiud  public  policy,  and  exce|)tioiis  theivto,  eapcciaUv  in 
time  of  peace,  should  be  recofrnized  as  admissible  only  where,  if  the 
rule  weiv  strictly  complied  witli,  the  public  intcrvsts  would  niani- 
fpstiv  be  most  seriously  jirejudic^d.     It.  37,  464,  Aj/r.  7,  1876;  39, 

5S7.'Maijs,  ma. 

Ill  B.  Section  3709,  K.  S.,  does  not  necessarily  preclude  having 
public  work  performed  by  hired  laborers  where  it  is  not  deemed  de- 
Dirubte  to  enter  into  a  formal  acrreemeRt  with  a  contractor  for  the 
purpose.  So,  heJtl,  that  particular  work  capable  of  beinj;  properly 
done  by  hired  day  labor,  may  be  so  done,  instead  of  under  contract 
made  upon  advertiseuieut  and  proposals,  provided  it  is  deemed  to  be 
for  the  pubUc  interest  to  prefer  the  former  mode.  W.  4t  ISl,  Feb. 
go,  1878. 

Ill  C.  An  advertisement  for  bids  for  certain  apparatus  specifi- 
caJly  limiting  the  bid»  to  a  certain  make  of  apparatuti  is  not  for  that 
n-ason  ille^iU.     C.  11397,  Od.  IS.  imi. 

Ill  \>.  Specifications  refenvd  to  in  »n  advertisement  for  bids 
should  definitely  describe  all  the  materials  and  work  that  are  to 
enter  into  the  construction  of  the  building  so  that  each  bidder  Miill 
know  at  the  lime  lie  bids  just  wliat  material  and  work  ipiH  enter 
into  the  construction  of  the  buUdini;  and  not  merely  what  m'uM  so 
enter.  Then-fon-  a  spi^cilication  that  required  "pink  Milfo'rd  or 
some  other  light-colored  piinite  satisfaetory  to  the  anhiticis  and 
boardoftrv«lrts"in  insuflieicnt,  and  llie  work  should  be  ivadverti«'d. 
A  proper  and  sullicient  advert iseuient  would  be  had  if  a  particular 
granite  wft.s  named  or  if  it  was  stated  that  any  one  of  a  number  of 
kinds  (nnrning  them)  would  bo  accepted,  or  that  any  kind  would  be 
accepted  if  it  possessed  certain  qualities  (naming  them)  or  had  the 

■  See  (Jutted  Suue  v.  Speed,  8  WoUuco,  83;  Rcuiido  v.  United  Statce,  2  CL  Clo.,  1: 
Uowrr  V.  Uuiled  StaUnt,  td^  68;  SUtvoiu  v.  Unii^d  Rumil  id.,  «6;  Floyd  v.  United 
StalM,  id.,  429:  Ctomll  v.  tailed  Statee,  Id.,  GOlj  Baker  v.  United  Stales,  3  id.,  S43; 
HendenoQ  v.  Ualied  Statee,  4  id.,  75;  Child  v.  UaiCed  Btttea,  id.,  17(1;  Weatworth 
w.  United  Stat«&  5  id..  302;  Wilonx  v.  United  StatM,  id.,  SM:  Cobb  v.  United  8t«ttw, 
7id..470.an<l{lid.,29l:TlioiiipKine,  United  StatM.  (d..  IS7:  Mi:K(.<er.  Uuited  Staice 
12  ill,.  Mi:  Uunu  V.  Umi«d  Stauv,  39  id.,  -IRQ;  III  (\)tnn.  Doo.,  \n. 

'  See G.  0. 10  ol  IKTli,  iincii.  i2-2i.  pp.  1 4  iiad  li;  do.  7i.  id.  p. 62; do.  40 of  1880.  p.  58. 
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quatitieit  posaossed  bv  il  pnrticul&r  kind  of  greoito  (Doming  il).' 
C.  t.',W.  Jimr  14,  /.WS. 

IV  A.  T)ie  foiitin^nl  fttiid  allotted  to  ilie  TariouH  g<>ogrAphieal 
dfp«rtmi>nts  comes  within  tlio  tprms  of  the  art  of  March  2,  lyoi  (31 
Slftt.  {KI5),  providiii-r  tlial  "hcrcnftor,  cxwpl  in  c«so  of  i-imorgcncy 
or  where  it  is  impraclicablc  to  sccura  coiii|»tition,  the  purchase  of 
all  supplies  for  thi>  use  of  tli*  various  departments  and  posts  of  tho 
Army  and  of  the  branches  of  the  Army  sonnce  sbnJl  oidy  be  made 
afUT  advertisement,"  and  such  fund  can  be  expended  only  after 
ndvertispment  except  ia  wise  of  eiiierKency.  C.  1 1935,  Jan.  8^,  I90S. 
The  aWve  act,  however,  does  not  apply  to  the  engagement  of  serv- 
ices,   o.  Sine,  Oct.  w,  looi. 

IV  B.  Section  I  of  the  act  of  June  17,  1910  (36  Stat.  531),  mak- 
ing the  appropriations  for  ihn  legislative,  executive,  and  judicial 
expeases  oj  the  Government,  provided  that  ■'boreafter  all  suppliea 
of  fuel,  ice,  slitttoiien,".  Mid  other  mUcoUaneous  supplies  for  the  exec- 
utive departments  and  other  Government  establislimenla  in  WA«h- 
ington,  whvn  the  pul>lie  exiceneies  do  not  require  the  immediate 
didivery  of  the  articles,  slum  be  advertised  and  conlrncted  for  by 
the  Secret  arv  of  the  Treasury  iniitead  of  by  the  several  departments 
and  e«tablis)iments."  lldd,  that  this  legislation  was  not  intended 
to  require  supplies  for  the  Anny  at  large,  appropriated  for  in  the 
Amiv  upjiropriaiion  act,  to  bo  included  under  the  contract  made  by 
tile  Secivtaiy  of  the  Treaeuir,  and  that  therefore  supphes  for  the 
Sandy  Hook  Prnv-ing  Ground  in  New  Jersey  are  not  covered  by 
contracts  made  by  the  Secretary  of  the  Treasury.  C.  27154-  •^m?- 
//,  1910.  Hflii,\Uo,  that  under  the  same  act  supplies  for  the 
United  States  engineer  office,  Washington,  D.  C,  and  the  engineer 
depot  and  cneinei^r  school  at  Washington  Barracks,  D.  C,  are  not 
covered  by  tbo  contract  made  bv  the  Secretary  of  tho  Treasury. 
C  £7154,  Jon.  10,  191!.    But  AeM,  that  under  the  same  act  eup- 

Blie«  for  th*  office  of  Public  Buildings  and  Grounds,  Washincton, 
I.  C,  are  included  in  the  contract  made  bv  the  Secretary  of  th« 
Treasury.     C.  S8982,  July  7.  1910. 

V  A.  Section  3S"2S.  K.  S.(  pnividea  that  "no  advertisement,  notice, 
or  proposal  for  any  executive  dei>artment  of  the  Goveniment ,  or  for 
any  bureau  thereof,  or  for  any  oliice  therewith  connected,  shall  be 
puldifllied  in  any  newspaper  wlintover,  except  in  purauance  of  a 
written  authority  forsurh  publication  fmm  the  head  of  such  depart- 
ment; and  no  bill  for  any  such  advertising  or  pubheatii>n  shall  be 
paid  uiUosa  tliere  be  presented  with  auch  bul  a  cojty  of  such  written 

'  In  low  til*  Auditor  (or  th«  War  Dcnnrlmetit  catlio]  titt»ntinn  to  tlie  (ollowing  pon- 
paplihith«t<>na«t»i]vcrliuGmoiitf«rbidiifariiuppliai  (or  tli«  Signal  C-atya:  "Orders 
wUlpnIwbty  btmadooa  Itio  >cr<-pUid  liiddcrB  fur  tbixwtimalnd  qiiiuilily;  but  us  ilio 
arltial  lequireraeiileejin  not  be  d«ierinin«d  in  advance,  the  riglit  is  nMrvod  of  nink- 
lag  ordtn  at  Uh-  pricva  ui  wbkb  th«  awurda  tnuy  bv  inudti  tta  luxy-  quantity  more,  or 
lo  niako  no  nnlpr  nl  :ill  for  any  ilrm  that  may  not  ba  noeded."  objprting  U>  tbu  latter 
put  of  llw  pora^raiiti  an  dmtroyiiig  tt>o  dvlliiiM  character  ot  tli«  adveri.iiipmrait,  and 
statMl  tlittl  lu  KDiui:  ronoi  thv  igiiaiitiiioi  purcluttod  had  boen  ^x  In  niue  tim««  the 
uiiafililMx  namod  in  tho  advurtiMcuK'nt  mid  proponls.  Ritommmilfd  by  tli«  Jiidce 
Adv<x.-al«  Ocoeral  that  the  form  be  t'hari),-vd  I4  r«ad  aa  follows;  "  OKlers  will  urobably 
be DMdaon  tbOBCceptod  biddi-n  f»r  tha<«timuU-(l  (i^unntity ;  bul  ub  tbo  uctu&f  r«m)ir«- 
nmta  c*b  not  be  delenained  ia  adviim-e,  the  United  States  ehnll  have  tlio  risbt  of 
BikltliiK  onli-ra  at  tiic  prici-ii  at  n'Uich  th«  awunls  may  be  iiiiuli!  f<.ir  additinnnl  «u;>- 
plii».  ]>riivid(«l  Ibnt  tbo  OMldilkmol  atdtn  dull  not  oxcood  twice  tliu  eotiuialvd  quan- 
tity."   C.  tSl^.  July  6,  I90S. 
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authority. "     IleUt,  that  tho  «-ritt«u  auUiority  rMiuinsd  must  precede 

the  jniMic^atioi).     A  mihiiequpiit  aptmivftl  i»r  i-ntificatjon  will  not  be 
sullKricnt.'     0.  17990,  May  IS,  190S. 

V  B.  Th«  act  of  Mwvh  1,  1S«3  (27  Stat.  6ii9),  creating  the  Cali- 
fornia Dfibria  C'ltni mission,  rMjiiirw  nntirw*  of  petitions  for  hydraulic 
tnitiiii):;  to  bo  inserted  by  tin-  "cuiumisDiunineomonowiipujteror  iiews- 
papora  of  (jeieral  <'ir(ml«lion  in  the  commnnitim  interested."  Held, 
that  th<!  dltw^rvlioi)  of  m'k'ctin^;  the  iicwMimpcrs  is  vvstud  iu  the  coui- 
misaioii,  and  that  Bct-lion  3S;iS,  K.  S.,  which  requires  prior  written 
authority  of  Uie  head  of  the  d«i>artment,does  not  aunly.*    C.  17S09, 

D(c.  7.  mi 

VI  A.  Tn  general,  under  oeclion  3709,  R.  S.,  the  duty  of  advertiaing 
18  a  legoi  objication  impni«c>d  hy  statute,  not  a  mere  facility  for  the 
coiivfiiiciico  of  G"V(.-rnnu>nt  olhcers  to  ontible  them  to  gain  informa- 
tion sti  that  t)ie  Umt«d  Stalra  may  aupply  il^  wants  in  the  most  con- 
venient niuniiiT  and  nt  thu  lowt-sl  cost  legiirilk'tw  of  the  bids.'  Tlio 
main  object  of  advcrlising  is  to  induce  a  free  and  open  conipetitiim 
for  tlie  eontrncts  of  the  tiovi>ninirnt  nud  thus  to  protect  (he  LTnitcd 
Stiitcs  from  fraudulent  com binnt ions  imd  collusive  proferencea  in  ita 
biiftineita  tranHacliona.'  At  the  aame  tini«  tlie  ndverti.ti<mont,  In 
inviting  ]>ro])osal8  from  the  ])ublic,  is  properly  to  ho  viewed  as  a 

'  Seo  V  tamp.  Dec,  16:;  XIV  id.  747,  and  par.  Mi8,  A.  B..  1910.  la  IC  Op.  Ally. 
G<n.i  610,  itma  held  Ihal  the  provlsioD  of  »m:.  3S2S,  It.  8.,  t-^itenda  Lo  all  ollki-ni  eia- 
seclad  with  any  exectiiive  department,  uu  milter  wbi:n;  Ihc^'  ninv  bo  ailuatr<d,  and 
not  inpti-lv la nurh  oflicnm  a«  ftrcnt t)i« MOt ofKovnmtncni.  Sw. »&o, U. 8,  v. Odeaeal 
(10  I'M.  tt«p.,  UlU;  Xdl  Comp.  Dec.,M6). 

'.XllConip.  Due.,  no.    tiro,  «lB>,XIllid«w.  310. 

■SooeOp.Atty.GoD  ,400;  lOid.,38;  alsooninionot  UmSolidtorOMieialotMarch 
SO,  1S70  (15  Op.  Aicy,  G<m,.  338),  wti«<r«lii,  {o  noldlag  coDtrncta  mode  without  sdvor- 
liaiiitttiibrnutliiailmKoti  tli<-'  tJiiitod  Siarm,  hodiMcaitafmmtlioopiniauof  Atty.  Gnn. 
I)At«8,  in  10  Op*., -I Hi,  In  tlin  effocl  ihut  whil«  an  ftbiwiit^o  of  the  pnwcribed  adver- 
ttoeoiunt  viU  rvadiT  illegul  and  ini>i>uniivit  an  unuxucut«d  coniniri,  ilw  flovenaDi«nt 
can  not,  on  account  »f  Hiich  oinlKnion,  n-^ciiid.  i"  iho  doniiuo  of  a  roniractar,  a  ooBtmct 
«nl«nduitoby  liLin  in  Ki"><l(aithatit]  partly  porEonned,  Itm  lator  opinion  ol  Apr.  S7, 
liITT  (ISOp.,  23.^),  ihi-  Aii'iniuy  Cunural  rvfun  to  tha  queoiton,  whL'tner  Ihfi  provtnoB 
ot  MocUon  4r00.  It.  S  .  rnqiiirinu  ihni  pontracl;"  in  (winnil  shall  bo  preceded  bf  adver- 
tiwiaent,  is  caanduiory  r>r  unly  ilirvciury,  as  ono  wliich  luix  bovn  miu^h  ditiriutwd 
((•00,  furvxamplo,  Iho  rufnrotJci'  Id  thin  quwtioii  in  Fowlrr  v.  Unitvd  Stalw,  3  Ct.  €1«., 
47),  but  i«  not  roquin>d  tn  bo  decided  in  llut  opinion.  In  Schneidor  r.  U.  S.,  19  CI. 
Clo.,  547,  GAl,  it  is  li«ld  tliat  in  th«  abwnca  of  any  oxigfacy  in  fuel  or  on«  dMenuln«d 
lo  vitiiit  Ihi*  provinon  in  mandatory,  and  a  contnct  madn  in  violation  of  it  i*  void. 
WhtLtflvormay  be  the  true  con§tniction  of  thisMCtion,  it  is  clear  that  iioolBcerol  lh« 
Anuy,  iu  Uiu  nbwaco  ot  oxpram  authority  to  do  iw  bom  the  Socmtary  of  War,  cftti  be 
iunlinndinomitlintttocomply  withth<iproviidoninr«Kard  toadvtrrtuing.  Iiovrovw 
It  was  held  in  Mudgett  1'.  tJniled  Sl«te8  (9  CI .  Cb. .  117 ),  that  vhera  a  prap«rly  «x«culed 
coutnict  hod  been  mutually  porformnd  and  ihitmiiinrtorioK^d  torncororapartothiH 
compcnMtion.  it  wm  not  a  delMiM  that  the  contnci  yru  'Mi-f»l  becauM  not  fouodml 
upon  advurtiMmflnt  and  propumls.  the  pricu  being  nwonabM.  See  abo  Salomon  v. 
Uniind  .'^lalne  (19  Wall.,  17.)  In  SHinnidnr  v.  Unit«d  StatM  (10  Cu  Cl».,  .^7),  when> 
aooaoact  modilyinic  another  contract  liad  been  made  without  ad vortimment  and  Iho 
coatncint  h4itl  nubjmrtcd  hinuelt  to  oxpcoae  in  prepaHn]!  to  nury  out  Iho  terms  a[  the 
modified  conuiicl,  bnt  bnlon  artually  fiimiHhinti  material  tn  th<>  Unitnd  Sljili«  under 
the  modiHed  contract,  the  modillea  con  true  t  wim  rcucinJod  by  the  Unitod  St.itw. 
nttd,  that  the  modified  oonlract  wm  void,  fur  Utu  ruuon  tlut  tlivru  liod  bwii  nu  udvor- 
titemeot,  and  that  the  cnntmctor  could  not  recover  (nr  bin  outlay  and  prt>«])M-tive 
proAta  under  the  modified  contract. 

<  8oo,  Itarvey  v.  United  Siatee  (8  Ct.  CU.,  50«!).  In  n.>Kurd  tn  a  nUitute  (iiimilar  to 
MC.  3709)  Rovemiiuc  the  Foot  Offico  Departmont,  tho  Supreme  four),  in  (larlioldA  v. 
United  States  (3  Otio.  :M6V  Mjrs:  "The  object  of  the  Btalute  was  to  sec-uiv  nntice, 
*  *  *  that,  biddiTO  miipit  comp»(c,  tluit  Envuritiian  should  bo  i>reMmli>d,  thai 
efficiency  and  economy  in  the  service  nhould  be  obtained."  ^h 
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pUdgt  on  tlie  part  of  tlic  United  Stnt4!s  liint  tlio  contract  will,  oa  a 
general  rule,  be  awarded  to  the  lowcet  bidder,  provided  lie  in  a 
r««pi>nj:tible  pennon  nnd  \m  bid  is  a  roasonnhlo  one,  nml  )>n>vtdcd,  of 
counH',  he  ooiiipliwi  with  llio  oxifitiiip  nrguliitioiis — iia  to  bond,  etc' 
The  rc^ervntioi)  not  inifrequpiilly  utlilitl  in  tlio  a<lvi'rli.s<^nit>iil,  that 
"the  United  SUiU-sn-wrvi-s  tlic  ri^ilil  t*i  reject  any  ur  all  pii'jxjsab," 
itt  simply  precautionary,  and  should  not  be,  and  ia  not,  in  general 
tukou  advantage  of  cx««pt  whciv  tim  lowost  biddt-r  fails  Id  niu«-t  th« 
k«al  and  proper  conditions.*  R.  SO,  4-iO.  Feb.  IS,  IS7fi;  4'.  "•'i,  l-'fb. 
$1,  I87S;  C.  ISU'iS.  June  12,  imH.  So,  also,  whore  the  act  of  Mardi 
2,  IflOl  (31  StAt.  905),  provided  that  siippUwt  for  the  Army  except  as 
tlioreii)  specified,  should  be  pui-chaB<!d  "after  advertiaement,  and 
ahail  he  purchuted  where  the  same  can  be  purchaMed  the  cheapest, 
quality  and  cost  of  transportJition  and  the  interests  of  the  Oovern- 
ruenl  coiwiidorwl,"  MA  tfiat  llm  statute  does  not  reiiuire  the  award 
to  bo  made  to  the  luwest  bidder,  exeept  where  he  can  satisfy  the 
department  that  be  can  fiiniiHli  articlei)  of  the  re(|uired  qiiitlitv  and 
nithin  the  reqiiirod  tJme;  if  lht>  facUt  leave  a  rctuMuiablo  doii1)t  on 
this  ]>oint  the  award  to  the  lowcJit  bidder  would  not.  he  in  the  intor- 
I'iBte  of  tlio  Government,  and  he  may  legally  bo  pushed  over  and  nn 
award  made  to  the  next  lowest  bidder  who  can  meet  these  require- 
meiils.  C.  S027G.  A  ujf.  SS,  190Q.  Where  several  bidii  are  made  in 
response  to  the  adverluement,  the  Secretury  of  War  may,  for  cause. 
refuse  to  authorize  a  contract  with  any  of  iKeni.  In  accepting  n  hia 
he  niu»t  he  (governed  by  a  cunsideratien  fur  (he  public  inlert^sts.  If 
the  lowest  hidiior,  for  example,  is  not  furnisliod  with  tlin  jiroper  faclli- 
tJeii  \M  j>erfomi  tlio  propiisctl  work — has  not  an  available  ]dant.*    {P. 

'  Soo, rapilAtioo"  ia  miard  toronttnrl*,  pitbliBhodinGenenilOnlfrH  ID,  ilcntlquar- 
%m  ol  Afntv  of  1870,  repeated  And  iiiu»nd«d  In  OMitml  Onlur  12  of  taiav  yi-ar  and 
G«nen]  Onwr  40 of  1880,  now  uiournoiulcd  in  Articliw  M  and  LIT,  Anny  Rninilationa 
e(  I9W.  , 

*  8«.  pan^ph  5M,  Army  Regiibtions  of  1910,  ne  futlnw-a;  "Except  in  rnwi  cmkm, 
whnn  tDo  Umtiiil  Nl^in)  rli.'oia  to  iMitcim-  tlii!  ri(;lit  tri  rr-iii-t  propoMil*,  nwurda  will  b« 
nude  to  ibn  lowwt  n«p<:in*i1il«  biddnr,  y>r>.>vide(I  (liat  hie  tiia  b  rtamnable,  and  that 
it  iH  in  ibi*  iniMfHtoJ  Ibu  Guwrniii*'iii  toon^i^jit  it." 

*  I'nnwniph  iW^,  Anny  RnfculntiuTw  of  It)IO,  in  a»  (tillowa:  "When  no  fciiftranty  JR 
iW|uirvd.  bidden  miift,  if  cullod  upon  by  the  awturdinn  olBeer,  tamisli  mtitrfuelorv 
AVidrnci-,  iH^f^in!  tho uwiLTtl  is mad«,oftli«ir  Ability  tflnuTyttieirpropoMiliiiutiiitfloct.' 

In  Goiwrat  Oid*™  lci7,  W«r  Dopnrtmont,  Ociowr  10. 1805,  (h«  followiafc  inm  ructions 
w«re  itm«d  by  the  8«cretary  of  War  fur  tlie  ^iduui^e  ot  ofllcen  ehaisod  witli  (h« 
piwiirwnMiBt  M  Hiipplica: 

Vilh  a  visw  to  a  thorounfa  flnfarc«Ri«mt  of  the  lam  wliiih  r(H|uira  that  all  BUppIlM 
tm  tbo  Army  *ha)t  ho  pun:biuod  "wbtfr«  tho  ntuie  cm  he  puivliaiMH]  the  cheapnl, 
■iialily  and  rcwl  of  tranRnortaticm  and  ihoinlrrtttioftiteOov^mmentcimnHtsroA,"  and 
itiRi  "Buch  cdntmct*  Hbati  bemadewjih  the  lowest  rM/K)iuifi!(  bidden."  the  lollowini; 
iiutnictianii  an  publuhed  for  ihe  infonnatlon  and  (luidancu  of  officcncluriied  with  thv 
prrcursnMDt  of  nipplim  for  tlie  xnvoral  braochM  of  th*  military  ariabUdLOUiat,  aad 
strict  corapUaiice  ihcrevllh  \a  enjuiu^d.  vit: 

1.  AdvartUcmmil*  for  mipplinx  Rbnuld  rniiliiin  tho  itulniclion  to  bidders,  wlio  am 
aot  maaufacturem  of  the  pMd«  called  for.  u->  snbaiil  the  nanio  of  the  lannnfnctiirer 
(rom  whom  auch  gDoda  are  to  b»  obtaincct,  unlan  it  be  laaaifMlJy  iniptacticnble  lo 
funtiid)  thin  infonnation. 

i.  Lack  <<f  conunetclal  Ftandine  on  tho  \>ax\  ol  \\\f>  biiliii<r  or  inndeqiiato  focittiie*  or 
plant  on  thnpart  of  th«inttnu[iLclurvrH'illi:uu.-<litiilL-K>Midun<)NUffirientt;nmiidn<ort1ie 
rtijcctioo  of  bi<U.  Abnnrmnlty  low  bida  ihoidd  lin  uii]>jn-tod  to  Ibn  Mrictnait  wrtiliny 
and  compariMn  wiih  piwvailing  market  ratee, 

3.  .\ll  bUU  nvcivnd  from  contnictois  wbc)  h«vo  [ail&l  unjiulllinblr  "'  fill  (oriaer 
wDtKicla  iritli  the  Govemraent  shall  be  rejected. 
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68,  m,  Feb.  16,  ISHS)  or  if  {the  liids  bving  for  a  boilfir}  tlie  article  oo7- 
ered  hy  tlio  Inwost  bid  cltt«8  n<ii  reprnseiit  as  hteh  a  grade  of  eflicieiiRv 
OS  a  niglier  bid,  Uio  urticlo  covered  by  tho  liigher  bid  being  such 
tliat,  in  the  o]>iuion  of  the  contractinR  officer,  it  would  iii  u  vompam- 
tivoly  sliort  tune  save  iUt  additional  roHt  in  the  Raving  of  fuel.  C, 
iS4^,  Aug.  118,  !909,  tJio  lowest  bid  may  l)o  j)a(wc<I  over  for  the  next 
higher  provided  the  latter  in  satiafaetorj', 

VI  B.  An  net  of  Coofireas  of  June  30,  1886  {2i  Stat.  96),  appro- 
printed  a  sum  of  money  "for  printini;  division  and  department  orders 
and  reports.  *  •  *  Provuleii.  that  no  part  of  tliia  appropriation 
ahnll  be  expended  on  printiu;;  unless  tho  same  siiall  bo  done  uy  con- 
tract after  due  notice  and  competition."  Held,  that  nil  such  pnnting 
should,  after  advertisement  (due  notice),  bo  eiven  to  the  low«*t 
responsible  bidder  who  is  a  practical  printer  aniTwho  is  in  a  position 
to  do  printing  unaided  by  the  Government.  It  would  not  bo  a  com- 
pliance with  the  statute  to  purt^hnsejinper,  ink,  tvpc,  etc.,  and  let  by 
contract  only  the  mere  printin};.     P.  61,  S,i4.  S'cpt.  14,  1803. 

VIC.  The  act  of  Ajinl  10,  1878  (iU  Stat.  3t>),  as  nmeadeil  bv  the 
act  of  March  3,  1SS3  {2'2  Stat.  488),  authorizes  the  Secretary  of  War 
to  make  rule.4  and  re<;ulation:4  as  to  bids,  bonilti,  and  contrarK4  uniler 
the  War  De|>artment  and  to  require  a  written  fjuaranty  |>rovidiiijt 
that  in  event  of  default  of  the  bidder  to  enter  into  the  contract  and 
give  suliicient  bond  tho  proper  "officer  shall  proceed  to  contract 
with  some  other  peraon  *  •  •  and  shall  forthwith  cause  the 
difTerenc©    *    .*    *    to    Ije  charged    agnimt    tli©   bidder   and    his 

fuanintor."  Sections  of  the  river  and  harbor  act  of  August  11, 1S8S. 
2b  Stat.  423) ,  nroxide.s  that "  contracts  for  improvement  of  rivers  antl 
harbors  shall  bo  made  with  the  lowest  responsible  biddetv."  Held 
that  these  statutes  should  be  constnied  toeether,  so  that  in  a  case 
where  a  contmet  had  been  awarded  to  tlic  Uiwet>t  ro9«puns.iblo  bitider 
in  cuniiiliaiico  with  the  act  of  1S8S  and  such  bidder  had  defnultod 
in  entering  into  the  contract,  the  net  of  IS7S  n.s  nniended  would  come 
intf)  phiy  and  authorize  a  contract  "with  some  other  person,"  the 
difference  to  bo  charged  to  the  defaulting  bidder.  These  acts  do  not 
require  tho  tJovernnient  to  let  a  contract  to  the  next  low«»t  bidder 
after  the  lowest  bidder  has  declined  to  enter  into  the  contract.  C. 
tm;7.  Fth.  17,  IfKiS. 

VI  I).     The  Army  nnpntpriation  act  of  July  5,  18S4  (2.1  Stjit.  109), 

Erovided  that,  in  purdiasing  supplies  for  the  Army  umler  the  Quar- 
'nnaster  and  Oommiisnry  departments,  tlie  nwiinl  should  he  made 
to  tho" lowtwt  responsible  bidder."  '  When  the  award  for  furnishing 
such  supplies  wns  not  made  to  the  lowe^it  biiMcr,  tlioueh  entirely 
reHiioiiMihle  nnd  com[>etent,  but  a  hij^her  bidder  wns  preferred,  htUi 
that  the  contract  was  void.    P.  18,  £SS,  Aug.  5,  1887. 

VI  E.  Wlierp  an  advertisement  inviting  proposals  for  furni^ng 
8up]>lies  spocilienl  that  tho  pronosals  woiud  ho  opened  at  a  certain 
hour,  hfld,  tbat  ordinarily  a  bid  received  after  tho  Itour  named 
gliould  not  be  considered.  P.  47,  403,  June  6,  1S9I.  But  if  it  satis- 
factorily appears  that  a  bid,  received  after  the  hour  for  0])ening  bids, 
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hull  bocn  duly  mulod  '  or  u  inossciiffpr  lind  Htart4>d  with  it,  iu  Ample 
timn  to  n>a<-h  its  difetination  before  the  opetiinf;  of  bids,  that  its  fiiil- 
unt  to  airivo  on  timci  is  in  no  iiinntu^  duo  to  tlio  ncfjlt'ct  of  tlw  bi(l<ler, 
and  uhiive  uJI  that  no  unfair  ntlvaiitajje  haa  accrued  to  the  tardy  bid- 
di>r  by  n»iu''on  of  his  dobiy.'  ibo  deJavfd  bid  Hluiuld  bo  cniLiidprixl.* 
C.  go'/ttO.  Stpt.  IS,  t90e:'21S9t,  Apr.  16  arid  July  SO,  1007;  S'2S7e, 
Nov.  SO,  im;  g3S88,  Sept.  Sr,,  imS;  £4914,  May  8,  1909;  35135, 
June  19.  1909:  96397,  Mar.  S4.  1910;  t8S04,  Apr.  S6,  1911.  So 
ifld  wherp  a  bid  was  received  three  da_va  late,  v.  IGS^S,  May  18, 
I8O4.  So  hfltl,  also,  where  a  bid  wius  m'tulcd  iu  Bn)))lo  timo  but  was 
returned  for  want  of  suflii-ient  stamps,  and  was  then  reiuailod  without 
opening  it,  ronttidcral ion  bi^in^  given  to  tlio  fatrt  that  in  the  usual 
ooun^>  of  diMdiii)^  between  private  parties  the  addrossvu  wuuld  pay 
the  Iriflinp  nnioutit  of  pnstaftc.  f'.  S7681,  Jan.  11,  1911.  So,  oIbo, 
wherv  u  biiiib-r  finding  \\w  timo  too  short  for  his  bid  (which  had  boon 
mailed)  to  reaeh  tho  olReer  eharmd  with  oponinn  the  bids,  lelo- 
^rnphml  his  pnee-i,  hthl,  thnt  as  tno  bid  was  di^ponited  in  tho  mail 
bt-fure  the  opening,  and  the  bi<ldei'  arled  in  good  failh  and  oblainod 
no  tinfuir  advantaj;:(>  over  other  biddent,  it  was  recommended  the 
rt-^liiirvinonlM  of  tho  Army  Ket^ulutions  tJiut  no  proposal  rereivinl 
after  the  time  of  opening  will  be  received,  bo  waived.  C.  25208, 
June  S8,  1909;  SGOOH,  Dee.  SO,  1909.  Whore  tho  messenger  earrving 
(ho  bid  misled  tJie  train  and  wired  to  the  ofTii-'er  in  charge  of  tho 
opening  of  bids  that  he  wonid  bo  on  next  train,  and  the  rircumstaneee 
siioweu  that  the  bidder  liad  obtained  no  unfair  iidvatitage  by  tho 
delay,  lieU.  the  bid  should  bo  received.  C.  17888,  Apr.  8,  1905. 
Where  bids  for  the  iiurchase  of  <'ondemni.Hl  ordnfthco  were  required 
to  b«  accompanie<l  Iiy  a  chock  for  tho  amount  of  the  bid,  and  U»e 
sealed  envdiipit  supposed  to  conlain  one  bid  on  being  opened  was 
found  t«  contaiu  oiily  tho  chock,  and  tho  bidder  subsequently  handed 

*  I^.  MT,  Army  RepilatioDa,  1010,  haw  boon  luneDdod  by  par.  2,  Q^iieral  Ordtira, 
Nci.  09.  War  Hi-puUBKai^  July  22,  1911.  Ui  n-ad  u  follows:  "rtcipunls  rroivml 
prinr  rn  ibii  lirno  of  openinn  will  hi>  Hiciiivly  krpl.  Thci  ofBccr  whom  tlulv  it  in  to 
opi-n  tlu'Ui  will  decide  whi>n  that  lime  buani^'ed.  No  pr»p<iMl  i««elved  lAercaflei 
will  b«  ruiuiiltrrcd,  escvpt  ibat  wbon  0  propuea]  aTTi%-i<a  bv  niuil  uftM  the  time  lixtHl 
/••r  ilio  ■•{•onint;.  but  biiMro  tlui  awuti  t*  aado,  atid  it  in  cirurly  ubiiwii  thiii  the  naa- 
{Lrrivai  (>[i  liuM'  Vitut  du«  Bol«lv  to  delay  in  the  mails  for  whi<h  \hv  bidder  was  uut 
fiii|>onjibli',  siich  |>ri)tin(«l  will  bo  ivcvivud  and  conaidtfri'd."  All  tlif  upiiiiona  cited 
ill  ihi'iibov(<|X)rafn^1>nariIr<.t:klrd(bpabov9aiiH>ndinpnlIopiU'.  547,  ArnivIt'^lattODI. 

'Thee}'!lgit!Ui<iii21  Oi>.  Atty.Qen,  S4C,  iaasfollowM:  "Thi^re  is  nothing  in  the  acta 
of  Januar\'  2?  uml  Ai>ril  21,  lSM,ain«iKlinKaM:lioii3700af  Ibct  lU-viaitd  SuituUw,  incOD- 
slitAnt  viih  ilie  li'ir.tl  riglit  of  th«  board  ol  award  of  the  DepannKnt  of  Azriculturo  to 
coasidcT  any  bid  received  by  llwm  tliniugh  ihe  mail  shcr  th«  hour  of  2  iv(-l')ok  p.  la. 

"Th«  dcMipwliiin  <>t  2  o'clock  p.  m.  '(or  the  opcuiiigtif  all  >ucb  pniiMxuIii  in  cucb 
dprortmeal '  mcaTwonly  thai  gitch  propomln  Khali  not  ho  op^nrid  htfort-  o'cli>rk  p.  in. 
'A  phiixicul  rti^'iv.rd  «(ti-r  ibul  buur.  mnV-t  ciixiiiiwliiiicve  wlinb  wiirniiit'.'il  llie 
ba-lii^l  ibul  il  lull  htH-n  pn-puri'd  »m!  milimiiti'd  in  \iK  light  of  thi-  prnprntU  nubcnitLvd 
by  other  bwirttrg.  whicli  hiid  bi.'fn  nlrianly  oiicnod  nn'ritiado  known,  should  not  be 
K4'eiv<Ml  or  i-'iilcrtuiiiod ;  biil  ii  pDpi.'rul  rucvivt'd  uiidrr  CLiiidilioiis  which  precluded 
Iba  jKunbitilv  of  nurb  unfnimriK  nhould  mil  be  roiccl^^  biKatmn  it  liappcnF  (ri  b« 
received  by  the  beard  of  award  a  ft-w  minutes  after  2  o'clock  p.  m." 

•  Even  ibougfa  a  bid  hjw  byA'^iX  to  rt-jcb  iin  destiiiutioii  ilimugb  tht-  fnult  of  the  bid- 
der ■  ooDtnct  with  *ticb  bidd<>r  wiilu>iit  firithcr  ndvcrliM!m»nt  would  noi  t>n  illi>{(a1, 
for  «ach  anion  would  be  equivaUinl  ti>a  r^^jitctiun  of  all  bids,  and  it  all  bids  an.' r<?lected 
further  ad vcnlatag  b  UBtwccMnty,  aad  a  coninct  could  then  be  cntcKd  into  with  ihe 
lardy  biddn.  Such  a  courwi,  bowovf,  nhould  not  be  purmed  if  it  would  hr  unkir  l» 
ntht-T  bidders  or  wuuld  involve  a  breach  of  the  implied  pi>-d^-L'  i>ii  the  piut  of  ibe 
Uiiliiil  SiatM  that  lb<!  cuiiinct  will  ana^ncni]  rulo  b«  awurdud  Iu  Uic-  lowitit  bidder 

KBCovidod  be  ia  a  reapoDMblo  pcrton  and  hia  bid  in  a  rcaaoiMble  ooe,  dtc. 
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in  tUo  bid  for  tho  exact  amount  of  the  check,  and  it  satisfactorily 
snpr'iu-(>(i  tlint  the  omiK^ion  lo  im-lnst^  ili«  hiil  wiis  a'cidt^nlnl  artrl  thiit 
tue  bidder  ;;tuniHl  no  itdvaiilat;«<  by  (Iiu  luxidi'iit,  hilil,  lliut  lliu  bid 
rould  leguUy  bn  coniddpred,  C'.  1160!),  Sov.  t(i,  I.WI.  A  rkuMt  in 
tlie  advorli«ciiRiut  for  bid»  providing  that  "no  bids  rortttVBcI  nfu>r 
the  time  met  for  opening  of  [troimKa^  will  bo  ronsi<Iered"  will  not 
prevent  considoralion  of  tho  bid  if  Uio  circuni.siftint>s  otlierwiso  exniso 
the  delay.  C.  7653,  Feb.  7, 1900.  But  where  a  bi<l  was  niailwl  so  that 
it  had  only  a  narrow  ninr^n  of  iJnie  to  enublv  it  to  reiuh  its  destina- 
tion bi>forit  tliu  hour  for  openiiij;  bids,  ntid  tho  envelope  was  not 
marked  so  as  to  indicate  the  nature  of  its  rnnlents  as  pe<|nirrol  by 
in»trtirlion»  to  bidders  and  the  bid  did  net  retich  ilK  dchii nation  irt 
time,  helJ,  that  it  Hhenld  not  bo  considered,     f.  2iai7,  Fth.  4,  1007. 

VI  F.  PropoitaL'i  were  invited  for  con.ttruetion  nf  mix  looks  and  dams 
on  the  Monuii^ahela  Itivcr  ami  the  specifiojitioiis  urovidcd  tm  follows: 
"Bids  will  h«  received  for  the  lock  and  dam  complete  at  any  one  site. 
or  at  two  or  more  sites,  or  at  all  .si.\  sitci^,  and  if  accepted  vontracla  will 
be  awarded  for  each  site  separutely  or  for  two  or  more  sites,  <ir  a  ^l^le 
contract  will  he  awarded  for  the  whole  improvement  at  tli»  six  sitei<  a.i 
may  appear  niu»l  economical  and  advantii^eou^  to  tlie  United  States." 
One  of  the  biddei-s  in  a  letter  attached  to  his  proposal  ofFci-od,  if 
awanled  contracts  for  tliree  of  tlie  locks  and  diiin.-*,  to  arcejit  at  a 
reduction  of  3  per  cent  on  the  uuiinint  proposed  for  tlieni  separately; 
if  awarded  four  locks  and  <Ianis,  the  reductiun  slioidd  be  4  per  cent, 
and  if  awanletl  comrade  fur  tlio  sLx  locks  and  dam^t  u  reduction  of  5 
per  cent  could  bo  made.  Held  that  the  offer  made  in  tlus  letter  waa 
responsive  to  the  specifications  calling  for  proposals  and  slioukl  be 
treated  as  a  part  of  the  proposal.     C  S^SS,  Srpt.  7,  1897, 

VI G.  Where  a  bidder  failetl  to  sign  his  bid  and  attach  the  nerexsai'y 
int«ma)-revenue  stamps  to  tlie  bi<l,  but  it  was  evident  from  the  fiict 
of  a  formal  execution  of  an  accompanying  guaranty  that  it  waa 
intended  to  sign  tlie  bid  and  attach  the  stamps.     fIfUl,  the  bid  couhl 

Iiroperly  he  si<;iied  and  the  stamps  attached  after  tlio  opening  of  the 
iide.  C.  lOSai,  May  4.  1901; 22874,  ■W'"'.  12,  IWaV.  So,  where  a  bi<l 
was  not  signed  but  before  the  ujienin^  of  the  bids  a  letter  was  riM-eivwl 
from  the  bidder  stating  that  the  bidder  waa  not  sure  whether  tho  bid 
had  been  signed  befoi-e  mailing  it,  and  stating  that  the  bidder  would 
stand  by  it,  and  the  aceompan^-ing  guaranty  was  properly  executed. 
n€}d,  the  bidder  was  bound  under  the  terms  of  the  guaranty.  C. 
SSS7S.Sfvt.  21,191)8. 

VI  II.  Wicre  a  bidder's  name  was  signed  to  a  bid  by  another  por- 
aon,  llrlii  that  verbal  authority  to  sign  the  name  waa  sullicient. 
V.S80  Ocl.29.1894. 

VI  I,  Where  bids  were  invilerl  for  furnisliing  blue  ilenim,  the 
snecifications  providing;  that  "a  sample  of  nut  hss  than  20  yards  of 
llio  material  which  biihlers  jiroposo  to  furnish  must  be  stilimittetl 
prior  to  the  time  llxed  for  the  opening  of  bids,  and  no  samples  will  bo 
received  after  the  proposals  are  opened,"  and  the  lowest  bidder 
through  an  ovenught  failed  to  furnish  a  sample  at  the  time  of  submit- 
ting his  bid,  but  a  samido  was  offered  within  an  hour  or  two  after  tho 
opeoitig  of  bills,  and  wiiere  it  further  appeared  that  the  lowest  biilder 
had  been  furnlihing  denim  under  a  prior  contract,  and  that  the 
sample  offered  was  up  to  the  spiTificiitions  and  of  the  »ime  kind  fur- 
nishiNl  under  tho  previous  contract,  htld  that  the  failui'O  to  file  a 
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aampte  before  (he  openin};  of  bids  was  aa  tnfomiaUtjr  which  cuuld  be 
WMved.  C.S5021,  Mau&i.  !909. 
I  Bids  were  r«|upstc<l  for  furnisluiiK  file  ettses  ot  a  certoiit  make  "or 
I  e{|iial,"  ait<t  the  itirtl ructions  to  biddoi-8  r<>(}iiire<i  that  sampira  of  tJie 
propo««(l  eqiiivulnit  nuist  atfoiiiptuiy  tlio  proposal,  St^venJ  bida 
were  not  aoroinpanie<l  by  samples,  field,  tluvt  tliK  fiiiluro  to  furnish 
«ui)plt«  was  an  iiiforniality  which  inigiit  bn  wuiveil,  aiiil  s^imjilcs 
might  be  callod  for  prior  to  making  awanis,  aa  swU  action  wotUd  not 
rive  any  opportunity  for  ooIUisinn  an<l  woulii  not  bo  imfnir  to  other 
biddoTS.  In  such  caso  tha  (jiiaranlors  would  b«  bound,  tdthou^h  Uio 
bids  bwl  not  been  accomimnled  by  samploH.     O.  gOlffO,  Aua.  10,  lOOS. 

A  claiiis«  Id  the  iiimtructiuiu)  to  bidders  provided  that  i-casouahte 
[ground!)  for  sup])o«ing  that  any  bidder  is  interested  in  mora  than  one 
bid  will  b«  cause  [or  rejection  of  all  bids  in  wliidi  he  is  iiitorcKtcd." 
Ueid,  that  if  any  bidder  is  uiterested  in  more  tlian  one  bid  tlie  con- 
tra*-tini»  ollic^r  is  not  by  tlio  alMive  inKtrticlion  requirwl  to  reject  t]»o 
bid,  but  tho  clause  in  quoslion  niav  bt'  walvt-d.  C.  19967,  June  06, 
1906. 

VThcro  a  bidder  failed  \o  attacli  a  copy  of  the  spcciiicntion»  to  his 
bid,  but  the  bid  referred  to  the  specificiitions  in  such  a  way  tliat  there 
coulrl  Iw  no  question  that  tho  bubier  olfcred  to  fumi-^U  such  dtipplice 
as  were  called  for  by  tho  spccitications,  htld,  tho  failure  to  attach  a 
copy  of  the  specifications  did  not  affect  the  validity  of  the  bid  and 
miKiit  b«  waived.     C.  £S5SS,  Jvly  7,  1908. 

ItLstructions  to  bidders  required  bidders  to  submit  alternative  bids 
in  fc«pi>«t  to  cvrtain  parts  of  u  building,  dcpcndmg  on  llio  niat«riid  to 
bo  U8V*].  The  purpose  of  this  rcquironiont  was  to  enable  less  t-xpcn- 
sivcsulislitulioas  to  be  made  for  tlie  siiid  parLi  of  tlie  building  in  case 
t}i«  bids  exceed  the  appropriation.  The  lowest  bidder  failvd  to  rnuko 
there<iuired  altenialtvebidg,  but  Ills  bid  waswitJiin  tho  appropriation. 
Helii,  that  under  tho  circumstances  failure  to  submit  altenintive  bids 
was  an  infonnality  which  could  be  waived.  C.  S/f769,  Apr.  15,  1909. 
So,  htH,  where  bidders  weo  required  to  state  the.  unit  priceM  for  exca- 
vation, concrete  and  brickwork,  the  purpose  beinf*  to  have  a  biiais  for 
settlement  for  any  work  ordere<l  loss  than  or  in  excess  of  that  !n<li- 
cAle^l  on  the  drawint^,  and  tlie  lowest  bidder  failed  to  subnut  such 
priceo.  0.  S.iTfi9.  Af/r.  /.5,  1909.  Ahn,  where  llie  lowest  bidder  for 
certain  drcdfiinjj  fuilc<l  to  state  tho  price  for  ruck  excavation^  and  it 
appi-an'd  that  the  rock  excavation  was  an  insignifirant  part  of  the 
eiiiiro  work,  bcinj*  less  than  two-tentha  of  I  per  cent,  and  that  the 
<liirerenc«  twtween  his  bid  ami  the  next  lowest  bid  was  mure  than  10 
per  cent,  and  the  lowest  bidder  stated  that  it  was  lus  intention  to 
inclwlc  all  work  under  the  miscellaneous  item  of  bis  bid;  Held,  tliat 
the  informality  in  failing  to  bid  on  the  rock  excavation  could  be 
waived.'     C.  iSOOS,  June  26,  1911. 

Where  pmnosuls  were  in\'ited  in  duplicate  and  the  lowest  bidder 
submitteii  only  one  coi>v :  flfld,  the  faiUire  to  submit  bids  in-duplicate 
WI18  uii  ttiformahty  wliich  could  properly  be  waived.  V.  15574,  D<c. 
2, 19(lS. 

VIJ  1 .  A  reudvertisoment  of  work  is  oouivntent  to  a  rejection  of  all 
bids  not  theretofore  acceiited.     C.  £6565,  Apr.  SO,  1910. 

VI  J  2.  The  acceptance  of  one  bid  is  a  rejection  of  all  other  bids, 
and  one  of  the  bids  eo  rejected  can  not  bo  subsequently  accepted  so 

'  8«s  Sum  v.  Conmiwiciam  of  York  Oouaty,  13  Nebnulu,  l>7  (12  N.  W.  810). 
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aa  to  hol(]  a  guuratitor  of  such  rcjocti><l  bid  to  liia  guaranty  Ulfti 
»uoli  bidder  would  enter  intu  a  contract  within  ten  days  after  noticO' 
ot  ttcc-ciJlnucL^  of  bis  bid.     C.  S904.  Sept.  6,  !mO:S0ff7O,  Nov.  £$,  1908, 

VI  J  3.  The  effect  of  a  rejection  oT  all  bids  is  to  release  tJic  fnia 
antors  on  all  tlio  bids,  and  the  giiarantii?s  can  not  be  revived  py  a 
mere  letter  coiisciitiiig  to  tlieir  rcviviil.     The  oidv  proper  way  is  to 
have  a  new  set  of  hiilii  called  for  to  be  accompaniedfby  new  guaranties. 
C.  S6Si6,  June  7,  1910. 

VI  il  4,  A  sound  discretion  li  vested  in  the  contracting  officer, 
subject  to  approvnl  by  liigbcr  nuthority,  to  determine  under  all  the 
circ  urns  tunc  Of)  of  a  letting  of  a  particular  contrnet  whether  tha 
intfireats  of  the  llnited  States  tt-itl  be  beet  subserved  by  awanling 
the  contract  to  one  bidder  instead  of  to  another,  i.  e.,  whether  in  tho 
light  of  all  the  facts  ho  is  the  "lowest  responsible  bidder."  Utld^  on 
the  above  principles  that  where  a  contractor  attempts  to  deliver 
inferior  articles  and  causes  delay  by  such  attempts,  and  having  bcca 
balked  in  his  efforts  by  the  vigilance  of  the  contracting  officer  and] 
having  thereu|)on  made  clmrges  o^inst  the  contracting  officer 
wliieh  on  invc-stigation  were  found  to  be  faisc,  these  facts  would 
justifv  tho  award  lieing  made  to  the  next  lowest  bidiler  on  the  ground 
that  his  bit!  is  that  ol  the  "lowest  resiKjUsiblc  bidder."  C.  18160, 
June  16, 1905;2fiS61,  A^ig.  16, 1911. 

The  United  States  may  properly  reject  a  bid  in  a  case  of  fraud,  aa 
where  the  lowest  bidder  is  m  collusion  witb  other  bidders  or  with  ths 
representative  of  the  United  States  to  impose  a  high  price  upon  the] 
Guvemment.    In  such  a  case  the  bids  of  all  bidden*  concerned  taj 
tlie  fraud  may  properly  be  rejected  even  in  the  absence  of  a  regul»-| 
tion  or    statiit^  on  tho   subject.     K.,  37,  664,   Moy  M4,  1876.     SoJ 
also,  the  bid  of  a  contractor  who  bad  previously  conspired  to  defraual 
the  United  States  (0.  71S4.  Oct.  6.  1899)  or  of"a  firm  one  member  of] 
which  Conspired  t^i  defraud  the  United  States  (6'.  S606,  July  lH,  19iX>)-A 
or  of  an  individual  who  was  a  member  of  a  firm  one  member  of] 
which  bad  been  deljarred  from  bidding  on  account  <>i  collusion,  the! 
circumstances  being  such  as  to  make  it  certain  that  the  bid  waa< 
not  a  bonafdf  individual  bid,  but  would  innure  to  the  benefit  of  the 
tnm.     C.  1S4S5,  Feb.  10,  1903,  may  properly  bo  rejected.     But  tho 
mere  fact  lliat  a  bidder,  A,  states  that  certam  supplies  on  which  he 
has  bid  will  bo  made  by  a  certain  flnn,  the  senior  member  of  which,j 
B,  had  been  tUsqual tiled  as  a  bidder  sometime  before  by  reason  of  hisi 
implication  in  a  conspiracy  to  stiile  competition,  ia  not  sufficient  tol 
justify  rejeetion  of  A's  bid.     C.  S3o5S,  July  7,  1908.  | 

One  of  tJie  bids  for  funiishin^  slioea  was  aubmltted  by  A  as  an  imli- 1 
Tidual.  A  was  in  fact  the  vice  president  of  a  largo  shoe  company,! 
and  stated  in  his  bid  that  in  case  he  was  awardca  tho  contract  thai 
said  shoe  company  wo»ild  maiiufact ure  the  slioes.  A's  bid  was  for] 
"all  or  Dono."  Another  of  tJie  bids  was  submitted  by  B  as  an  indi-l 
vidua].  B  was  in  fact  a  director  in  the  same  shoe  company,  and  ] 
stated  in  his  bid  that  in  case  the  contract  was  awarded  to  him  utaid] 
shoo  company  would  manufacture  the  shoes.  B's  bid  was  a  graduated  1 
one.  The  prices  nimed  in  the  bids  of  both  A  and  B  were  ven.'  low.  I 
A  prott^ling  bidder  charged  that  the  two  bids  were  really  submitted  1 
on  belmlf  of  the  shoe  eomiiany,  so  that  if  the  bid  thai  stipulated  for] 
"all  or  none"  of  the  work  was  rejected  the  company  would  get  at] 
least  a  part  of  the  awanl  under  the  other  bid.     Beld  that  even  if  the! 
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cbugM  were  true  llie  facts  would  no)  cnnstitule  «  fraud  on  tlic  UiiiUxl 
Slater,  and  would  not  justify  Ui«  rejection  of  the  bids.  C.  f!7496, 
Nov.  W.  1910. 

VI  J  5.  Section  .l  of  OflUflral  Onler  167,  W»r  Departmcul,  Octo- 
ber 10,  1905,  diroi't;*  that  "ftll  bids  received  from  contractors  who 
have  failed  unjmtifiaMy  to  till  forni(>r  contract*!  with  tlic  Govcnuncat 
,BhaU  be  rejix-ttNl."  Held  that  where  u  cuaipaity  of  hjf^h  fltanding  in 
[the  business  commimity  once  had  declined  1o  enttr  into  a  oootrftct 
on  the  gi-ound  that  it  had  misunderstood  u  certain  phikse  of  the  Gov- 
ernment's proposal  ami  in  another  iiLilanc*  Iiad  failed  lo  deliver 
shingles  and  hmiber  at  Honolulu  within  the  time  spucitloil  hi  the  con- 
tract. Uic  company  could  not  bo  said  to  "have  faded  unjustifiably" 
U>  till  ita  former  contracts.  C.  £917S,  Oct.  S$,  1911.  Ahto  hdd  that 
under  the  above  section  of  General  Order  lti7,  War  Department,  1905, 
it  \a  questionable  whether  an  attempt  to  deliver  inferior  goo<l8  could 
properly  be  regarded  as  an  unjufitiuable  failure  to  lill  u  former  con- 
I  tract.     C.  g8S6t,  Aug.  IS,  Wll. 

VIJ  6.  A  clause  in  tlie  instructions  to  bidder^i  provided  that  "rea- 
[sonablo  pxiunds  for  supposing  that  any  bidder  is  interested  in  more 
I  tlian  one  bid  will  be  cause  for  rejection  of  all  the  bids  hi  which  he  is 
[  interested,"  HfUt,  that  the  interest  referred  to  was  «n  inlcrc-st  aa  a 
VlnddeT,  not  as  a  manufacturer  or  seller  of  suoj^lies  to  a  bidder,  and  that 
l,A  manufacturer  who  has  quoted  prices  on  iiis  specialty  to  one  of  tlio 
[bidders  b  not  thereby  disqiiaUfied  from  liimself  submitting  a  direct 
bi<l  for  the  «ame  article,     C.  19967,  June  2G,  1906. 

VI  J  7.  \Miere,  after  a  contract  lor  quai-tcrmaster  stores  had  been 

dulv  subscribe*!  and  entered  into  by  luid  between  the  lowest  hidilcr 

anil  the  proper  oliicial  reprcaeutative  of  the  Govcrniiicnt,  it  was  asc^>r- 

^tained  that  the  former  had  faUe<l  fully  to  perform  a  certain  contratrt 

[comclinie  previously  made  between  (limst-lf  tuid  the  United  Slates, 

\hdd  that  this  fact  ci)uld  not  authorize  the  Secretary  of  War  to  cancel 

the  contract  thus  formally  execut<'d  and  enter  into  a  new  contract 

with  another  parly.'    li.  J,l,  258,  June  10,  1878. 

VI  K.  A  bidder  is  not  entitled  to  he  fumuihed  bv  the  War  IVpart- 
ment  or  any  of  ita  oHicera  witli  the  prices  of  ottier  biihlers.  A  bidder 
having  liatl  the  privilege  of  being  present  at  the  opening  of  the  bids 
^  ~  I  niakuLg  such  memoranda  as  lie  wislied  has  been  acconicd  every 
^it  which  he  can  demand  from  the  War  Department,  and  it  would 
lot  bo  ])roper  to  employ  coveniment  labor  in  fumi.-iliuig  tlio  dasired 
prices.  A  copy  of  any  hid  may,  however,  be  obtained  from  the 
TStumi  otiice  of  the  Interior  Department  under  the  provisions  of 
section  615,  R.  S.     C.  X68dS,  June  18,  1910. 

VI  L.  Where  a  bidder  offers  to  fumisl]  supplies  or  render  services  at 

a  diiferent  place  from  that  stated  in  the  advertisement,  however  con- 

I  venient  the  place  named  mav  in  fact  be  to  tlio  military  authorilios 

tiff.  39.  m.   i-'th.  12.  1878:'41.   US,  Feb.  21.  ISTS);  or  at  a  time 

different  by  five  moalJis  from  that  stated  la  tlio  advortisoment  (P.  S$, 

'  la  0.  O.  167.  W.  D.,  Oct.  10.  1905.  the  8n<Tfltary  of  Wor  liirertcd  ihiit  nil  bid* 
lived  fmm  romru-Uin  who  huil  l&ilcd  unjiutififtbly  {•/  fit]  funuvr  ixintr»i:ta  wilh  the 

ttsaunl  abouM  b«>  mJRCtcd.    (SiM!2$Op.  Ally,  (nti.,  S»9.  lu  ih<- rittot  ihutila 

«r IukI preTiously  be«n  iDd«fault  the  bid  mny  hf  rtjccii'd,  but. hilit  furthrr,  ihul 
I  ad  judication  tlutaptnonor<>uut»oiur  iiiaj>uny  loan  uukwdtt  iriint  urmuiiopuly 
nm  wtiich  deciM  aa  a|q>«al  haji  boca  tokr'n  u  noi  aul&cieiit  l4>  pxclud«  ouch  p«»80D 

rponttioB  from  eompetbion  in  tbe  tale  of  suppIiM  Co  the  GovenunoDU    (S«a  Cir. 

f;D.,  Nev.se,  WW.) 


304 


OOHTRACTS    VI  M. 


SS6,  Nov.  tS,  tS9S) ;  or  in  nuajitity  difTeivnt  from  thiui  that  Rtatod  iu 
the  udvvrliseiiicut  (.R.S9,  /,25,  Feb.  12,  IS78),  tiio  vnrianco  is  material, 
iittcl  mirli  a  bid  Rliotild  not  he  entertained;  to  let  a  contract  on  suc3)  a 
bid  would  his  in  i-ff^t-t  lo  iniiko  ii  contract  witlionl  ndvortising,'  So, 
where  bids  were  invited  for  sunplyinc  Uimtjer  at  some  port  of  llie 
Pacific  coast  urccswiible  t«  vessels  of  doi'p  drnft,  the  purpose  of  tJie 
Government  being  to  subset] ueiitJv  Irunsport  the  lumner  to  Manila, 
and  a  bid  was  received  to  mipply  tlie  lumbw  at  Manila,  held  iJiat  such 
a  bid  could  not  be  cousidiirotl,  tu<  it  was  not  rcspuui«ive  lo  tlio  adver- 
tisement.    €.  SmU<  'fin-  10,  1010. 

Bids  wore  invited  for  n  "  *ivv\  observntiun  tower."     One  of  the  bids 
was  for  a  "concrete  observation  tower,"  and  a  contract  was  proposed 
to  be  entered  into  for  one  of  concrcti?;.     Ht\d  that  such  «  wmtrart 
would  be  without  competition  bucIi  as  coutomplutcd  \>y  section  3705,  ^ 
R.  S.     C.  SOSOl,  Aug.  S9,  1906.  M 

A  bid  for  the  construction  of  a  tank  and  trestle  purported  to  be" 
"subject  to  all  tlie  conditions  and  reauiremenis"  of  tne  advertise- 
ment and  circular  of  instructions,  but  tLcro  vfos  added  on  the  printed 
form  in  typowritinfi,  after  the  price,  the  following  words;  "Design  to 
bo  as  per  blue  print  markixl  contract  No.  4310,  copy  of  which  in 
uttachud."  Thu  blue  print  provided  for  footings  thirteen  feet  square, 
while  the  advertisement  called  for  footings  twenty  feet  square.  //eW 
that  the  bid  should  be  construed  to  cover  footiiigd  of  only  thirt«c» 
feet  stiuare.     C.  S75G9.  Dec.  9,  1910.  ■ 

VI  &1.  Bids  were  invited  to  Hupply  65,000  chambray  ahirtSj  alongB 
with  other  8uppho«,  the  ntlverttsement  staling  that  "the  nj^it  tsl 
reserved  to  lejoct  or  accept  any  or  all  proposals  or  any  part  therfMjf."  " 
Tho  instructions  to  biilifcrs  stated  that  time  of  deliveries  will  be 
considered  iu  making  tho  awanU"  and  bidders  were  required  to  slalA^ 
the  times  and  amounts  of  <lehveries.  The  lowei^t  biii  was  for  4G}^ 
ceiits  per  shirt,  tho  next  lowiyt  bid  being  for  601  wjit*.    The  hiweat 


'  In  an  opinion  under  an  act  of  1943  (nmilnr  tn  th^  ci  vting  kw)  requirtag  tho  lol  ting 


iJdeliittTi,  or  any  other  of  lis  maicrbl  eli-Ri«iibi.  Tbe  obvious  purpoM,"  he  adda  "of 
Uteaci  ia  question  wiiMlo  icWtacompotition  ID  the  pivpostle;  amt  it  ibcMlaverttquirM 
that  the  Mvortisemont  emaaatinii  from  the  d«partnient  sbali  pBjticulariM  wtvty- 
ihiogtliatmayoitH-titiiillvarfecti  ihecoatract.  Taiit  the  time  of  delivery  may  bo,  (a  a 
coatmct  of  Ib'ia  dcncriplion,  a  inaicTinl  cli-mcnt  tho  circttawtancM  connnnod  with 
(hiacsm  cbatrlvovinco.  tlon  enntuii,  if  the  tinvelMcl  been  extMided,  aa  now  proposKl, 
on  tbe  bee  of  uie  BdveitiaeB»Tiic.  tliut  other  aad  lower  otfera  tbaa  wen  leoeU'ed  might 
not  hnvo  lii^en  nuulo.  It  may  welt  bo  that  a  manufactumr  muy  not  bo  in  a  condition 
lodrlivfrnt  one  timeaad  yet  be  fully  cap^bleoidoioKmatiuinther;  and  thnt,  wbibt 
he  W!iiildl<«rc«tnilned  by  ibia  Inability  nomcompetlae  for  a  coutractwjlhiii  the  time 
llmiti-d  by  llie  iini^KHiIri,  ho  miebt  hnvo  inircncifultv  doiio  ao  had  the  extended  time 
bPfundvortiwf,"  {Seo.nlHo.  VII  Comp.  noc.US.li'S.)  In  Scha«id«r  v,  U.  S.  (ItiCt. 
CI«,,(i1T,5;il)ihesy|]abiiiiUas follows:  ''Wh<>r*iooerontnictlatotiu'alahaaiidatone(or 
a  IjubliobiiUdliifiuliidoBienatod  price  and  uncithn'iKlomibritituto marble aladlKaient 
price,  tho  material  bmg  the  sole  aubject  matter  of  either  agreemeDt,tbolBtt«rcoBtnM;t 
can  aot  be  regarded  aa  a  modlllcatfon  of  the  lonner;  itrequireeanewadveftisemeot." 
(8M,a]ao,  16 Op.  Atty.Gen.  538.)  Iu  200p.  Atty,  (irn..  4%,  wbiTc  on  odvertlMiaeat 
waapubludied  calling  fur  propiMalsfor  performance  of  rortain  work  tor  tbe  GoT«iiuit«ot 
with  the  epeclHcatiun  that  it  bo  befnui  on  or  birfcirv  (M.  1,  ISH^,  und  beconcladedoti 
cirbcfon^Dec.31. 1H9:1,  and  ono  of  tho  prnpnialiirrtAted  that  tho  bid  wna  that  tlie  ciiiiro 
work  woji  lo  bo  complrCod  on  or  before  Juno  1 .  1894.  and  provided  for  RtoppinK  that 
wtok  in  <.t<rtain  coniiu;-eii<:!ot<:  Hrlrl  that  llie  (no<lllicatioDB  nude  in  the  propoaala 
wtavimMiuiaiitontwith  thiMiprrific-at ions  nod  with  tho  aptrit  and  int«Bta<BOCUonS]W, 
B.  S.,  and  with  the  river  and  harbor  act  of  IHSS.    (25  &Ut.  423.) 
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Wd  stmwl  that  it  was  mado  "in  iircfinlnncd  witli  vour  ndvortWmflnt 
and  cirrular  of  instructions."  As  lliu  rnlc  of  dpiivpry  in-ojiost-d  by 
llip  lowpst  bidder  was  not  fast  enonf;h  the  Ciovonimcnt  decidwl  to 
diMributo  tho  work  botwccii  llirt'O  conipniiic-ii.  und  tlic  lowcwt  biildor 
■wtia  oflured  a  contract  for  tlip  manTifaclur*'  of  n.l.OOfl  iit  the  aame  rale 
Btateil  in  iho  bid.  The  contpHiiy  refas^d  tho  contrnct  at  so  tow  a 
rate,  insijtliiift  that  the  bid  was  madi'  low  so  as  to  evt  the  entire  con- 
tract. Tile  work  was  awanled  eUewhere.  H^ld,  that  it  was  doubtful 
wliothor  th«  rwervation  by  the  Govormncmt  of  tho  right  to  "accept 
any  or  all  nropoaalH  or  any  part  thfrenf"  would  make  an  award  of  a 
part  only  ol  the  Nliirt  it«ni  rospon^vc  to  the  bid,  but  that  iIir  taof^ugr 
of  the  rfson'ation  mi^lit  be  conatnied  to  refer  to  tlto  aoceplance  of 
one  of  several  items  proposed  to  bo  fumblied.  C.  tOStS,  Apr.  t7, 
19(16. 

Bifb)  were  invited  for  fumisliing  1,800,000  pounds  of  oats  during 
tho  fiscal  year.  I'ho  biil  of  f  lie  lowest  bi<Id<'r  was  an-epl^  at  the  i^rico 
etatod  in  the  bid,  but  only  for  4.'i(i,000  pounds,  the  intention  being 
to  aroept  the  hid  for  such  quanlily  only  as  would  be  sullioicnt  to 
supply  thii  noeds  of  tho  Government  for  tho  iierioj  from  July  1 
to  Soplember  30,  after  whirh  period  prices  would  be  lower  because 
of  the  now  crop.  Tlw  bidder  i-ofuscd  lo  enter  into  a  contract  and 
the  Government  puriha&ed  elsewhere  in  open  market  at  a  price  in 
excess  of  the  price  of  the  bid.  lUhi,  the  bid  wn^i  lo  ttupply  oats  as 
□ceded  during  the  year  and  that  tho  acceptauco  was  not  of  tho  bid 
ns  made,  and  therefore  recoveiy  cottid  not  be  made  against  the 
guaraiilor  of  the  bid  for  tho  oxci-sd  of  cost  of  the  oM».  C.  Sl9^4i  Aug. 
&i,  1907:  S1S78.  Aug.  5,  IHO?. 

An  anverli.'temeiit  for  bids  Htatnl  that  "tho  tight  n  n»prv«d  to 
reject  any  or  all  bids  or  parts  thereof,  and  to  waive  defw-ts,"  and 
n!()uir«d  that  the  buls  "be  accompanied  by  a  satisfactory  guar^ 
antv  *  ■■*  *  that  the  bidder  will  exccuto  a  contract,  with  )n>od 
and Buiricient  bond,  if  his  hid  be  accepted  for  any  or  all  the  articTea." 
Tlie  form  of  iruaranty  that  tu-tually  nrconipnnied  tho  bids  prodded 
that  tho  bidden^  wouhl  enter  into  contract  and  bond  "if  their  bid 
he  accepted. "  IIM,  that  the  guaranty  <lid  not  become  effective 
uiili-s.'s  Ilic  bid  nn  a  whole  was  accepted  and  that  the  bidder  could 
lej^ally  refuse  to  enter  into  a  contract  for  part  only  of  the  items  bid 
on.'     a  158S,  July  20^  isa5. 

TI  N.  llie  circular  invitinR  bids  contJiined  the  following  provi- 
sion: "If  prices  stated  by  bidders  are  based  on  minimum  shipments, 
tlie  amount  of  tho  mirumum  sliipmeuts  mu^tt  bo  clearly  stated  in  tJio 
tud."  The  lowest  bidder  statetl  that  hLi  bid  was  based  on  minimum 
^ipmenta  of  200,000  iiound»i,  and  after  the  opening  of  bids  requeitted 
|»niU8iuoii  to  amenti  Ins  bid  by  cliniinatiug  tho  provision  us  to 
minimum  shipments.  HeM,  that  such  an  amendment  woulii  make  a 
material  chungo  iu  the  bid  and  is  not  authorized,  but  that  if  tho 
amendment  was  permitted  a  contract  made  with  such  bidder  would 
Dot  be  illegal.     C.  16905,  Jum  17, 1910. 

VI  O.  Bidders  for  certain  tiuartermaatcr'a  stores  were  advised 
tlutt  "unless  a  bidder  distmctly  static  oUierwise,  in  hta  jiropostal, 
it  will  bo  assumed  tliat  ho  will  accept  awarti  of  all  or  any  part  of  llio 
quuntily  on  wliich  he  bids."     One  bidder  named  dUtmct  prices 

■  See  U.  8.  v.  McAlow,  68  F«tl .  lU-p.,  1-16,  Ig  tune  effecL 
SI  108°— 18 30 
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for  the  several  items  he  hid  on  oiui  nuulo  nu  ineiilioii  Ui»t  he  would 
accept  award  for  all  or  none.  Thitt  bidder  rlaimed  hi»  Did  should  bo 
construed  as  for  the  rntiro  lot  otdv.  HeUl,  Hint  iho  rontriM-ting 
ofliccr  waa  justified  tii  construing  the  6id  to  be  for  the  items  severally. 
a  £7676,  Jan.  17,  1910. 

vn  A  t.  Section  3709,  R.  S.,  provides  that  "all  purchasoa  and 
contriicta  for  supplier  or  sen-icRs  in  any  of  the  dopiirlnieiil.<  of  Ihe 
Government,  except  for  personal  servicos"  shall  ho  nia<!c  by  adverlis- 
iiig  for  proposals  "when  the  public  exigencies  do  not  require  the  imme- 
diate d^very  of  the  article  or  porforinuiire  of  the  service."  Held, 
under  the  above  provition  iJiat  where  a  <;ontrBct«r  failed  in  the  per- 
formance of  his  contract,  at  a  critical  stage  of  on  inijtortaiit  ami  niueli- 
needed  publi<!  work,  and  at  a  time  of  the  year  when,  if  the  delay  were 
incurred  of  advertising  anew,  there  wonhl  he  rLskeil  a  loss  of  the 
^propria tiou ;  and  a  i;really  increased  cli&i'^c  to  the  I'niti^^d  .Stal«s, 
as  well  as  serious  embarrassment  to  the  military'  tK>rvi<'e  would  be 
involved,  the  situation  might  properly  bo  viowecf  as  aTi  "'exigency" 

i'ustifying  an  immediate  contract  for  the  continuance  of  iJie  work. 
i.  AS,  3S9.  Ju7if  g4.  1S79. 
Under  the  provisions  of  section  3709,  It,  .S.,  where,  notwitlistand- 
ing  tliat  Congress  had  failed  to  make  appropriations  for  the  lis<'al 
year  and  no  extra  session  hail  been  convened  for  the  purpuse  of  having 
the  omission  supplied,  there  remained  ample  time  for  ailvertismg 
for  proposals  for  certain  contracts  for  supplies  before  tlie  supplies 
them»elves  would  be  needetl,  heU,  that  tlie  cirRunistunccs  did  not 
justifv  a  (lispeii.sing  with  tJie  general  nito  prescrihetl  by  the  statute, 
especially  since,  by  the  authority  of  section  373'J,  R.  S.,  contracts 
for  these  supplies  could  legally  be  made  in  the  absence  of  an  appro- 

firiation.  ft.  39,  5S7,  Hay  3,  !S7S.  So,  hM,  that  it  was  no  excuse 
or  a  noncompliance  with  the  statute,  that  conti-acts  made  without 
wivertisement  hail  been  made  with  tJie  mojtt  reliable  parlies  and  to 
the  advantage  of  the  United  States.  R.  39.  S4,  Dec.  27, 1876.  And, 
held,  that  the  requirement  rs  to  advertising  for  proposals  must  be 
complied  with  in  contracting  for  a  supply  of  articles  purchased  for 
trial,  equally  »&  if  the  contract  were  tor  the  re;jiilar  vearlv  supplier. 
H.  37,  4^4>  Apr-  7.  1876.  llfU.  al<o,  that  the  fact  tllul  a  contracU>r 
for  work  caimut  complete  his  contract  without  losing  money  and  do- 
»ire«4  to  sbaniloii  it  does  not  constitute  a  puhlie  exigency,  li.  W, 
76.  Fth.  S6,  1886. 

vn  A  2.  While  existing  law  leaves  to  the  heads  of  the  several  staff 
departments  the  duty  of  supervising  all  contracts  and  ]>tirchases  mailo 
in  their  respective  departments,  it  does  not  require  them  to  determine 
whether  in  a  particular  ease  an  emergency  exists,  hut  imposes  upon 
the  officer  cha^d  with  the  duty  of  making  the  purchase  the  diitcro- 
tion  to  dot«rmine  whether  an  emei:gency  exists.'  C.  14303.  Mar.  SI, 
1903. 

'  Ab  to  the  authority  who  u  te  <lM:idti  wh«thor  thme  exists  mrh  an  i-xigrnrv  iw  is 
cont«Dipbt«d  by  tho  AatiiM,  th«  Supreme  Court,  in  United  ^\Mt^  v.  8|K'e>I,  ^  Wal- 
lace, B3,  has  befd  tbat  it  is  "the  ofRoer  charged  with  the  duty  of  iinxiiTini;  nuiipliiw 
or  service*  who  in  invwted  with  Oa»  diivrction. "  Thi*  deacnpiion  in  nkUicr  Kcunr»l, 
nw  in  (he  term  "the  purrhamnK  oflicer,"  by  which  the  Couit  of  CIiubib  oxiiluicis  It, 
in  ThorapKii  r,  tJnited  8tat««,  9  Ct.  CU.,  190,  a  much  inote  nreciso  dnfiKltioii.  It  i* 
clear,  howevet,  tlut  n  imbordinate  officer  durncd  with  the  iluty  of  hna^,  th«  imuw- 
diato  npnwsntativo  nt  tho  Unit«d  Slate*  is  a  contnKt  or  purchase  abould  not,  In 
general,  venture  to  dispouw  witit  advertldng,  un  the  theory  ot  Ihc  cxiatance  ol  a 
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Tlie  commanding  oflRcer  of  a  post  who  had  no  duty  1o  pcrfonn  in 
cnnneclion  with  procuring  ihp  siippltiw,  pxrept  to  muke  u  ivquisiltoD 
for  rht^m,  haa  no  aulhority  to  dotcrmina  wIioIIut  th«m  vttm  Riicti  aD 
exi^'iR-y  n»  would  mako  advprUaing  unnorpsanrv.     C.  16290,  Oct.  S, 

Whore  tliero  is  doubt,  mh  to  the  Rxi8t«nre  of  aoi  emorKcnty  tJi«  con- 
t«mptaled  purthnso  shuuhl  bo  rxfftfrrod  to  higher  aiithoritv  if  the  cii^ 
cuinataniroa  will  permit  of  delay,  Wliprf>,  howovi-r,  the  ^cretary  c»f 
War  could  have  authorized  an  oxiconry  [luri-hase  before  it  wiut  made 
he  may,  if  in  his  judgment  the  public  cxiRffncy  vxisUxl,  approve  lb© 
expendituro  aftw  il  has  been  made.  C.  34SI,  Sept.  t,  1897;  IS£90, 
Oct.  5,1003. 

\Vbtfn«  tlio  o(n<-er  charged  witli  the  duty  of  making  the  purcliaso  has 
rertifiptl  that  a  pubhc  oxi^^ncy  cxi,-ilod  whidi  would  not  admit  of  the 
delay  incJdent  to  wlvortising,  and  the  papers  in  tho  vivto  do  not  nega- 
tive such  a  ccnificat©,  RteoinmcTutcd ,  that  the  ]>nrrhaMe  bo  approved. 
a  11473.  Oc4.  31. 1901. 

VTI  B.  Whi>re  elevators  were  to  I>e  intitalled  in  the  War  Depart- 
ment imder  the  act  of  February  '^,  l'JU5  (ii3  Htat.  663),  making  an 
spjiropriation  "for  a  pair  of  new  elevators,"  the  statute  imposing  no 
rcetrietion  upon  the  katin^;  of  the  contract  except  by  Umiting  the  cost, 
hfld  that  inasmuch  aa  the  work  is  not.  strictly  speaking,  under  "  any  of 
ihe  deimrtment^  of  the  Government"  within  tlie  meaning  of  section 
3709,  R.  S.,  it  is  doubtful  whether  a<lverti!*ing  is  iwiuii-etl.'  C.  18153, 
June  12.  Um. 

Udd  thai  (he  purchase  of  the  gray  cloth  used  for  the  unifoi-ma  of 
the  cadeta  of  the  Military  Academy  was  not  a  purch&^e  of  .iiipplies 
"in  the  War  Department"  in  the  sense  of  section  3700,  K.  S.,  and 
was  therefore  not  required  to  be  made  by  advertising.  This  section 
has  apparently  in  view  purchases  of  supplies  for  the  uae»)  and  purpoaos 
of  the  United  States,  under  a|ipi-oiiriHliona  made  specificallv  for  such 
supplies  ur  clearly  apuhcablo  to  thorn  nnd  expemlcd  as  public  funds 
under  the  control  and  direction  of  the  head  of  a  <lepartment.  The 
cadet  clothing  i»  puiTha»G<I  not  a«  "supplicw''  for  the  Amiy  in  gen- 
eral, but  for  the  special  use  of  a  paiticular  clajw  of  peitjous,  and  is 
Eaid  fur,  not  out  of  an  upprojuiatK'n  for  the  military'  estahhslunent, 
ut  out  of  their  munlhly  pay-  The  continued  usa^e  of  ti  departnient 
in  regard  to  any  transaction'is  an  important  factor  m  the  eunstruetion 

Biblic  exieencTi  >a  the  absctici;  oi  inztruc  lions  «r  unli-ni  [tutu  t>  fruiiei  mnierior, 
or,  on  the  otbor  band,  will  »  superior  ellicer.  in  cnU^rinK  intu  a  cootntcl  for  hi> 
cvounaod  or  bniich  <rf  iho  st^rviL-f,  properly  Meutue  ihat  an  -'tsxipsxniy  "  exJsU  autliur- 
txing  him  to  diKpease  with  iho  rtjktutoy  fanns,  wlien  thu  period  ia  iimv  of  iwace  and 
iw  impetative  nec«wity  exieU  for  Uia  immedialc  doliw)-  o(  lite  nuppHr^  or  iicTfomi- 
■tac«  of  tbs  aervjca jpropowd  U>  be  Mniuat-'ted  tor.  It  ia  in  be  nutcil  lUM  die  caaea 
both  ol  9paed  and  Thompimi  rolaud  to  contiacbi  oalerutl  into  dining  tlic  i^vil  Wut. 
In  the  inatmctive  oniaiopa  of  the  Attorney  Genent  on  the  "Fifteen  por  coal  Cont- 
tfaeU"ol  Apr.  27  and  U*>- 3.  lST7{lSOp^236,2&3),  ftltheldthat  the  "eiigency" 
cooteinpUtcd  br  tho  otatiiln  cniti  bo  one  oitimt  only,  and  that  it  can  be  iogiuil*Nl  as 
exutine  ooly  miere  on  immtdiaU  doliverjr  or  perlonn»nco  is  required  by  n  public 

8m-,  bu'irL-vcr.  Ill  a>ini>.  Uoc.,  170;  i  id..  M. 

'8ee  VIII  Comp.  Doe.,  128.  )inMiii«th«tSnftniiih<'liinii>('i)nimutiionni>  not  allikched 
to  kay  "exemttve  depattnieni  "  mid  th«r«luro  did  not  OMno  under  wc.  3T0H,  R,  8.. 
Mamcndtd.  Soc.alw, XV (omp. Dec., €06,holding  Library oiCongtcwinDOtaitadiod 
loan  "oxecotivo departmvol." 
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of  the  law  relating;  ihoreto/  uDcI  for  upward  of  fUly  yoars  the  cloth- 
jtof!  ti)  qiK^^tion  ha-'«  bi^on  ptirrhasod  in  o{>en  nmrk<'(  frnni  a  parlicular 
milkcompaiiy.  Advlsfaihal  such  u^agu  might  bocuiilinucu  without 
contravpntion  of  existinfj  law.     P.  48,  WH,  Juiy  IS.  1801. 

VII C.  The  wiirI  "supphrs"  as  used  in  8«:lion  3709,  R.  S.,  includes 
gun  carriage  purcliiwed  for  the  use  of  the  Uvtlysburg  NaliouaJ  Park 
Coininiiwiun.*     C.  i52G8,  Stpt.  J6,  IWS. 

Undor  thu  ai-l  of  Morvh  U,  1006  (34  Stnt.  56),  for  the  markiu];,  etc., 
of  tlio  graves  of  the  Conferierate  dead  who  dierl  in  northern  prison)!, 
etc.,  it  wa«  |)ropo:«ed  to  eri*rt  a  monument,  llfld,  that  it  i»  qucs- 
tionahle  whether  a  (;ontraft  for  the  eR^ctiori  or  repair  of  a  monument 
in  the  «*xooulioii  of  Hip  above  tttalute  would  eonstitut*  a  oonliatrt  for 
"supplier''  within  the  moouiug  of  Hui-tioa  3709,  K.  8.  O.  i$8S4, 
Mmj  24,  una. 

VII  1).  "Penwuiftl  sen'ices,"  within  the  meaning  of  section  3709, 
II.  S,,  are  ser\'icM  to  he  rendered  in  person  by  Die  party  or  parties 
who  contract  to  furnish  tliem  whether  the  character  of  the  servicos 
arc  skilled  or  not.'  Su,  held,  that  »<>rvice0  of  physicians,  services  of 
washerwomen,  services  in  repairing  mattreesce,  bedsteads,  ciocbi, 
chahtt,  etc..  and  in  hauling  ruuhisli,  ashes,  etc.,  if  to  be  rendered  in 
person  by  those  who  contract  to  perform  tJiem,  are  "^rsonal  serv- 
iccb"  within  the  meaning  of  this  section.  0.  GUS,  !<iov.  SS,  IS94; 
10967,  Aug.  5,  IWl:  I64S/S,  June  IS,  1.904.  Laundry  work  to  be 
done  at  a  steam  laundry'  where  the  contractor  does  not  perform  tJie 
work  in  pereon  is  nut  '  j)er»onaI  ser^'ices."  C.  10783,  Jaly  1,  1901; 
1649S,JuM  18, 1904.  The  fact  that  certain  work  is  to  be  paid  for  by 
tho  job  d<ie8  not  prevent  it  being  "personal  services."  C.  10967, 
Avg.  5,  1901. 

'  »0p.  Any.  Gwi.  M8:  4  id.  i«7,  «0:  10  id.  h2. 

'Sit  Vlirnrnp  IX'c.u'btnit wwhclcilhatlbi' wiircl "suppliM"a■llBediIlapp^^)ria- 
lt '    Liilir.i  I <h  aniy  u  nra  nxiuiivtl  rnrntimiAl  coiwumptioii.    la  IllDigeBt 

b<^  i^KMi:;  ,1  :'a  I  .  iii|'ii.^ll«ff,  p.  2SS,  It  u  mid:  "The  word 'auppliw'as  uwd  in  aec. 
370Qof  Uk'  i:'  I  '4  SuiuicH.  c\i(tfiitly  bua  rvterouM  to  tboH  tbiugi  wblcJi  tho  voU- 
known  iMH'il"  nil.  iiuliUcMTviop  trill  train  time  to  timflraquiraia  it*  diltcfvnCbnuidiM 
Ux  its  euccewEuI  and  elfitioai  a(bniiii«tniliuu.  and  ihe  matute  was  intended  to  afford 
thfl  Qovmatnent  tbo  poi'uiiiury  bcnoCtK,  lui  wirll  as  the  protertiou  agiuiuit  fmud  and 
favoritum  which  open  and  li»n<*>t  rompetition  i»  nlwaya  likoly  toiwuro."  In  Gli-swon 
v.Dallon.  5N.  Y.Sui>p.,S3T;2tlApp.  Div.  6&5,itiaeaid"  'SuppUea' as  UM>d  in  n-Iut 
■oca  la  a  cily,  in  iu  bivad  otymolo^ca]  mum  «n)bniic»  anvlbuig  wblcli  is  fnxniiibcd 
toarityorit*  inhabitant*;  but  ao  luod  in  mc.  4l!)oEthoGr«aurN»w  Ynrk  rhnrl«r, 
requiring  ocimpeiilivo  bide  (or  mippliee,  it  baa  no  applicsiion  to  contraclafur  turiiinhitis 
mtor  to  tlwi  injiabitunte  of  New  \ork."  So,  iJw,  in  Funut-rs'  Loun  A  Trust  i'o.  v.  tHly 
of  New  York,  17  N ,  Y„  Super.  Ct.  80,  it  wa«  h»ld  that  tho  iiw  of  a  pier  hired  by  the 
dty  for  the  purpoMs  of  remo%'ing  oflal  (roni  the  eily,  is  not  a  "supply"  (urn<Bhc<d, 
within  the  iiimning  of  a  law  that  all  •upulitu  to  be  tumUhrd  for  tbo  city  invoKinx 
anexpendiliiroolmoro  than$2J0miiiit  bo  nyconunctfoumli'd  nnnrulM  hi'lH. 

■Inaaapinionof  Attorney  General  Bates,  dated  Uay  23,  1^62  (10  Up.,  261),  it  was 
b«1d  that  a  contract  (or  surveyiog  icMrvalion  landci  under  a  trculy  with  l.h»  linliuna 
waa"poraonalMrvi<»''  within  tba  mnntnffof  ■ertion  lOofttiaact  of  Mnrrh  2,  18(11 
(IS  SUUa.,  230),  now  ambodied  in  tee.  370S,  It.  8.— the  reason  BMleneil  beiii^  that  the 
BevWoearmuired  aot  only  fidelity  and  intceritv  but  a  cvrtainkincfofrikilluDd  knnwl- 
adge,  and  that  the  contracting  officor  *hou]d  nnvo  dijiomtiiin  in  fmliiftintr  i.hiwe  who 
pomtm  lh«  lequired  qualiflrationa.  In  later  opinions,  however,  "puixuiLOi  et-tvk-m," 
as  used  in  eec.  37D9,  R.  S.,  are  hold  to  Include  mtvHcm  to  be  reiidamil  in  jxtnon  iiy  th« 
party  cnutnMTted  with,  rhu  Ihua  beeomaa  a  norvant  of  the  Government.  (IS  Op. 
Atty.  Gen.,  231^,  2&3:  tS  id,,  9a.)  In  VI  Comp,  314,  the  term  "perw^ual  servlcw,"  aa 
used  in  this  fection,  isdeflned  aaaerviceetobe  "perforaicd  by  aiiinKlo  peiwn,  or  by 
finiu,  lor  the  Goremmoiit,  under  a  contiaci  made  with  ih«  Oovorntnent  to  render  for 
it,  hui^  or  their  individual  nervicM,  of  Mthcr  skilled  or  unskilled  labor,  under  the 
direction  of  the  Oovernmoiit,  thereby  beconiiug  ibe  servant  of  the  tiovonuneut  in  the 
pcriotmance  ol  Bucb  labor."    (Sea  aim  par.  628,  A.  R.,  of  1910.) 
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Vn  R  I.  The  act  of  June  12,  IfiOS  (34  Stat.  258),  provided  that 
"  IlL-n-nfUT  tlt<.'  purcliaflo  of  supplies  and  tho  procurement  of  8cr\-if«e 

;  fur  all  branclK-s  of  the  Army  scrvic*"  may  bft  made  in* open  market,  in 

'ttii*  miumorfonumui  amoii^  business  men,  when  the  aegrcgatoof  tho 
amount  rcqiiuTd  doos  not  exceed  $500."  Held,  that  tliere  is  nothiiif; 
ill  the  tu-i  Ui  justify  cimstruing  the  words  "  aggregate  of  the  amount 

,  rw|mrt'd"  to  rt-ouire  that  the  purchase  should  Delimited  to  an^v  par- 
ticular iwriod  of  time,  aa  a  day,  month,  or  year,  or  shall  be  limited  to 
purrhnses  made  fr-un  a  sintjie  iirm,  etc.  The  ngeregato  should 
include  all  auppUes  whieh  are  properly  grouped  togeUier  in  a  single 
triinsnction,  and  which  would  be  mcluded  in  a  sin^e  advert isement 
(or  bids,  if  advertising  were  rraorted  to.  PuiThasea  arising  from  the 
aame  npe<l  of  the  same  articlf^i  uf  stuhsi^tenee  atorea  should  not  be 
made  more  fn-quvntly  than  the  nccossitioe  of  tho  service  retiuire,  eo 
as  to  hmit  the  aggregate  in  each  case  to  1500,  and  supplies  wnich  are 
uauftlly  purchii.'seir  together  should  not  be  dividcil  !Jimnly  for  the  ptir- 
posc  of  iivoiding  advertising  for  the  same.  If  the  charticItT  of  the 
supplira  is  such  that  goi'd  ndmini.Htration  would  require  their  pur- 

,  chases  in  quantities  sutFicieut  to  last  a  month,  purchases  should  not 
b#  made  weekly  or  daily  for  the  purpose  of  bringing  the  amount 
within  the  limit  authorized  for  open-market  pui-chases.  Subject  U> 
the  alutve  considerations,  the  matter  is  one  depomling  upon  the  sound 

( diseretioii  of  the  purchasing  offieer.     C.  S^!fSl.  Sept.  2,  1911. 

VII  E  2.  TheaetofJuner.i,  1900  (:i4  Stat,  25S),  does  not  apply  to 
river  and  harbor  imorovcments  and  nther  civil  work  of  a  nonmuitary 
character  that  niav  be  under  the  nclua)  control  of  Army  engineers,  as 
Buch  work  is  not  ''Armv  service."     0.  2032(!,  Sfpt.  7,  UKie. 

VII  K  3.  The  Anny  War Coiio-je  i»  a  branch  of  the  "Army  service" 
witliin  the  meaning  of  the  act  of  June  12,  lOOfi  (:14  Stat.  258),  which 
provides  for  tho  purchase  and  pnicurement  of  supplies  and  services 

I  "for  all  branchea  of  the  Army  service"  in  open  market,  wiiei-c  the 
BKP'fVate  of  the  amount  does'not  exceed  $500,  etc.     C.  I4^44i  ^^■ 

vn  E  4.  Tho  act  of  June  12,  1906  (34  Stat.  258),  provided  that 
"hereafter  the  purchase  of  supplies  and  tho  procurement  of  services 
for  alt  branches  of  the  Army  service  mny  be  made  in  open  market,  in 
the  manner  common  among:  business  men,  when  the  oggref^to  of  tho 
amount  requin*d  lioes  not  exceini  five  hundred  doiimi^juiit  every  such 
purchase  excee<lin^  one  hundred  dollars  shall  he  promptly  n-porled  to 
the  Secretary  of  War  for  approval,  under  such  remihitions  aa  he  may 
prescribe."  "  Iltld,  thai  when  the  aggregate  of  tho  amount  required 
does  not  exceed  $500  it  ts  not  necesaaiy  to  either  advertise  or  to  ontor 
into  a  wriltcii  coDtract  as  required  by  section  3744,  R.  S.  0.  83214, 
May  B.  1008. 

vn  K  •'),  To  purchase  "in  open  market"  is  to  purchase  without 
advertising,  and  in  the  insnner  in  which  ono  person  in  civil  life  ordi- 
nariJy  pticchases  fmm  another  in  private  business.*  C.  SIS,  Ott.  6, 
1894:  SSSti.  Mail  r>,  1908. 

VII  F  1.  Theactof  August  11,  ISSS  (25Stal.  423).  rolnlingloriver 
anti  hwrl>or  improvements  provides  that  the  Secretan,'  of  War  Bliall 
apply  the  money  appropriated  "in  cnrrj'ing  on  tho  various  works,  by 
contract  or  otherWLse,  as  may  be  most  economical  and  advantageous 

>  6m  par.  559,  A.  R- 1010. 
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to  the  Government.  Wlioro  said  work^  arc  done  by  contract  such 
contract  shall  be  nrndn  alter  sulhcient  public  advertisement  for  pro- 
posnU  in  such  tftaniii-r  and  foim  as  tho  Sccrctaiy  of  War  shall  pre- 
scribe; and  such  contracts  shall  be  made  with  the  loweal  rcsj^ionsiblc 
bidders,  iiccotiipftiiied  by  such  secnriiies  as  the  Secretary  of  War  shall 
require  conditioned  fur  the  faithful  prosecution  and  corupletion  of  llio 
work  ftccnrdind  to  such  contract. "  IlfM,  that  while  tlda  act  does  not, 
like  scclioti  a709,  K,  S.,  iii  wonfs  oxccpl  eiwea  nf  eiuergpnoy  (rmn  the 
necessity  of  advertisinji,  it  may  be,  and  in  practice  has  been,  coiiatmcd 
to  pcrittit  such  contracts  to  be  made  Kilhout  advertising  in  cases  of 
emergency.  G.  6279.  Noi'.  21,  t89S;  731.'',,  Nov.  18,  1S99,  and  Aug.  S, 
1910.  So.  also,  where  tlie  (Jovemment  owned  a  number  of  imn  rails, 
held,  that  under  the  provision  of  the  above  act  of  August  11,  1888, 
authorizinft  the  work  to  be  ojirried  on  "fyy  contract  or  otherwise"  th© 
Govcnmient  could  propeily  make  a  supplemental  contract  with  a 
conlructor  without  advortiseniont  for  i^nting  the  rails  to  the  contrac- 
tor for  use  in  connection  with  the  river  improvement  work  (G.  10819, 
Jvly  la,  1901);  and  under  the  same  provision  to  the  above  act,  fuld, 
that  the  government  by  a  supplemented  contract  without  advcrtiso- 
mont  could  temiinateacontract  for  river  improvement,  the  contractor 
reloasiiij^  nil  claims  iigiuiist  the  Ciovemnient,  the  (!ovcrnmcnt  paving 
biin  for  the  work  aJready  perfonnod^  purcliasin^  all  the  niateriul  on 
hand  and  hiring  the  contractor's  entire  phuit  until  the  completion  of 
the  work  by  lli«  Govcrnmout.  G.  2875,  May  l£,  1896;  80S7,  Ayr.  Z7, 
1900.  So,  also,  where  a  contractor  for  a  river  imjirovement  aban- 
doned the  contract  after  pei-fonning  part  of  the  work,  htlA  that,  tmdor 
th«  aamo  provision  of  the  above  act,  the  CJoveniment  eotUd  purchase 
the  plant  of  a  subcontractor  and  complete  the  work  by  hirmg  labor 
and  purchajiing  material.  G.  27790.  Feb.  6,  1911.  So,' also,  where  a 
dredKii'K  e^impany  offered  to  do  dredging  at  a  certain  price  per  cubic 
yard,  whiih  price  was  a  very  low  one  for  the  rea.ton  that  it  had  an 
arrangement  with  a  railroad  companyihat  was  iutcTc-sted  in  the  work 
to  receive  additional  nimpensat.ion  fi-om  that  company,  l/iltl,  under 
the  same  provision  of  the  above  act,  that  an  agreement  without  adver- 
tising could  bo  made  with  the  dredging  company  whereby  the  dredg- 
ing company  should  do  the  work  at  the  very  low  figme  named  under 
tlie  supervision  of  the  enpincor  olhcer.  G.  7980  Apr.  11, 1900.  So. 
also,  tmder  the  same  pro%'iaioii  of  the  above  act,  where  a  contract  called 
for  the  removal  of  rock  to  n  width  of  40  feet  and  it  was  desired  to  have 
the  same  contractor  remove  rock  for  an  additional  00  feet  in  width, 
held,  tliat  if  the  work  was  to  be  done  by  hiring  the  contractor  to 
remove  rock  at  a  certain  price  per  cubic  yard  anil  not  by  agrcouig 
with  him  to  remove  a  given  quantity  of  rock,  the  work  might  be  con- 
sidered as  being  done  othei-wise  than  by  contract,  and  no  adverlise- 
meiit  would  ho  neccssai^-.     G.  S65S.  Aug.  S,  1900. 

Vn  F  2.  Wlicre  the  act  of  March  3,  1905  (33  Stat.,  860),  which 
ftuMiorixed  impmvemcntx  at  West  Point  urovided  that  " afu^r  general 
plans  had  been  prepared  and  approved  oy  the  Secretary  of  War,  he 
might,  witliin  the  hmit  of  cost  fixed,  proceed  with  thoir  execution  in 
Hucli  order  as  the  detailed  plans  tnigttt  be  approve<]  by  lum  and  in 
such  manner  'by  contract  or  othfmnse'  as  he  might  see  fit."  Uflil. 
tliut  t)io  buildings  might  be  constructed  on  the  percentage  plan  and 
without  advertisement.     C.  £0947,  Jan.  IS,  1907,  and  Feb.  3, 1911. 
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vn  G  !.  Wlifipe  Congress  makes  an  appropriation  applicable  to  the 
altcrntioii  of  n  paniciilftr  moniimont  upon  t!io  rpport  of  a  c^mmitteo 
which  referrixl  to  a  )>arti(;ular  plan  for  iho  ulloralion  aa  mooting  with 
the  a]i])roval  of  all  narticts  ini«reated,  held,  that  such  action  would 
uaply  a  If^islativo  adoption  of  tlio  plan  so  that  it  could  not  bo  mate- 
rially depart^-)!  from,  and  if  a  private  company  had  the  excluaive  rijiht 
to  use  tlio8<>  plans  tJio  cas«  would  bo  one  where  competition  would  be 
useless  and  would  constitiito  an  oxt^epliun  to  the  rule  laid  down  in 
BOction  3709  K.  8.,  that  advertising  should  be  had.  C.  I98S4.  Mayti, 
J910. 

VII  O  2.  Where  thfi  Army  War  CoUeije  wished  to  obtain  certain 
maps,  many  of  wliicli  wore  niro  iiixl  dillioult  to  obtain,  so  that  it 
would  be  impossible  for  bidders  to  dotomuiie  what  the  maps  would 
ooat  thorn,  neUl,  tliat  competition  would  bo  useless,  and  under  the 
provisions  of  the  act  of  March  2,  1903  (32  StJit.,  936),  wliich  ref^uiree 
advortlting  except  "  where  it  in  impracticable  to  aecure  competilioa," 
advfrtisinj;  could  ho  dispi^nswl  with.     C.  16018,  Mar.  IS,  l904- 

VII  G  3.  Wiiere  the  Government  desired  to  purchase  electric  power 
under  ruvunidtancoit  where  there  was  no  real  competition,  held,  that 
ail  vert  isini;  would  not  be  neceasanr',  as  it  would  bo  uaolcas.  C\  18169, 
Junr  in,  190.^. 

Where  it  was  desired  to  install  wireless  telegraph  stations  in 
Alaska,  htld,  that  as  each  bidder  b  in  poasession  of  certoiin  informa- 
tion and  metho(Ls  of  tninmnittiri^  moa»n{;e8  which  are  but  partially 
developed  and  are  not  available  to  any  otlier  bidder,  the  case  \a  not 
one  where  there  can  bo  true  competition.  Therefore,  section  3709 
R.  S.,  does  not  require  advertising  u  such  a  case.'  C  Ii70S,  May  Si, 
190$. 

The  Govcnimont  licons«'d  <;ertaiii  telepvph  instruments  obtained 
under  a  contract  which  provided  that  tlie  Government  should  not 
disixxw  of  the  iiwtrumonts  in  any  way  except  by  Iota!  destruction 
or  W  sale  to  thu  licensor  upon  terms  to  be  mutually  ajp'ced  upon. 
Btid,  Uiat  in  Helling  tlie  instruments  to  the  lireasors  it  wouhl  not  be 
HKemmiy  to  mlvortise  for  hiiis,  tta  competilion  would  bo  u-ioleaa. 
C.S05a,  Oct.  17,1.900. 

Where  it  wau  tlesirod  to  enter  into  a  contract  in  the  nature  of  a 
leaae  (o  take  sand  and  gravel  from  certain  land,  held,  tlial  ouinpetj- 
tioti  would  be  useless  niKradvcrtisoment  was  itut  iieceesary.  0. 17641S, 
Mar.8.l90S. 

Where  bids  for  supplying  sand  and  gravel  had  been  invited  in 
JanuaiT.  lOO:),  mid  the  prices  raii)^-d  nom  $1  to  $1.5U  per  cubic 
yard,  ^elti,  that  a  contract  could  1)6  made  in  July,  1903,  for  sand 
and  gravel  lit  ^0  cents  [>er  cubic  vnrd  without  advertising,  as  compe- 
tition would  be  useless.     C.  IJfil'S,  Juhi  9,  lOOS. 

VII 1 1.  \Micre,  purauant  to  swliou  il7U9,  Jt.  S.,  advertisement  has 
been  once  duly  made,  tlie  law  has  been  complied  with.  If  this  adver- 
tisement is  without  result,  it  is  not  neee^ary  (though  it  is  permis- 
sible) to  advertise  a^jain,  or  to  go  on  advertising  till  an  acceptable 

'  Soe  I  C"mp.  n«r,,  22i);  11  id,,  G32;  V  id.,  6M;  17  Op,  Ally.  Gen..  84,  that  m>c. 
3709  &.  8.,  (luna  noi  riHiuirf  tulvimisiug  to  pnwvilu  coultscU  fur  tliu  puichue  of 
palcaWd  aiid  c»j>yTi2biPd  anicle*.  In  an  unpubliriiod  opinion  «f  ihc  t'oinpUoUor  of 
June  30, 1903,  louncTou  C.  26747,  7.  A.  G.'  O.,  Om  (leUtrmLaaUoa  bv  the  SecreUiry  of 
Wkf  ibat  Uii'  pun-hMo  of  a  jwniculiir  vi^hidc  wim  nri^rd,  uid  bia  drtcnniiuitiuo  ihat 
tbo  rircuRuiUncMi  reoKlfirra  conipMitton  impracumble  wvk  accepted  as  8ulSci«ot  Co 
excuK  tbeabMnnufndvcrlucmcDL    SeealnuU.S.  v.  Spcwd,  8  WoU.,  S3. 
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proposal  be  rereire<),  but  OTM^n-niaik^t  purchaM  without  iul7ertisuig 
i»»v  bo  r«8ort«d  to.'  62.  P.  494.  Pee.  U,  t89S;  C.  8J98,  May  4, 
1900;  (Km,  Sept.  S7,  1000;  lOS^S,  May  IS,  1904;  i04S$,  Jutte  t8, 
1904;  nnd  Z^ohd.  Oct.  27,  1808.  In  Uio  UtU^r  ciisc,  liowevcr,  the 
piirc)ias«  uuiat  be  limited  to  the  article  or  artirlcn  previoiis!v  atlver^ 
tiseil  for.  C.  HIS,  Oct.  5, 1894;  8198,  May  4,  1900.  So,  wh"(jro  bi.la 
wen)  iuWtcd  for  wjrtnin  road  work  in  tho  Gettysburg  National  Park, 
coupleil  witli  the  statement  that  $15,000  hail  "been  set  a.-fido  for  the 
worK,  and  no  bi<l  was  i-woiycd  witlim  that  iigurc,  uid  it  was  then 
derided  to  let  a  contract  without  odrertiHement  tor  a  part  only  of 
the  road  work  foniierly  dotit^iatod.  IJeld,  that  roafivertiMntoiit 
wna  nei-cesaty.     C.  ^298,  Am.  2S,  1906. 

VII  1.  It  IS  Uie  eslabUshoil  [uaetiro  in  the  fiscal  admiiiistraljun 
of  the  Bcvt-ral  executive  departments  tliat  one  (lepartment  or  bureau 
may  obtain  from  another,  at  cost  piiee,  mich  artioJes  as  are  needed 
in  it«  athiiiiilst ration^  the  thoory  beui^  that  tho  rciiuironieuto  of  law, 
in  respect  to  advertising  and  contracting,  have  been  complied  with 
in  the  original  purchnso  of  tho  articJt^s  »o  traii^feiTcd  at  cost  price. 
Therefore,  held,  lliat  the  commissJonera  of  the  Natiotial  Soldiers' 
Home  may  lawfully  purcliase  clothing  from  tlie  qimrtermnsler's 
department,  if  such  clothuig  ia  considerttd  more  suitable  than  ttiat  \ 
obtained  bv  contracti*  hctw«wn  the  commissioners  and  nianufni^turers. 
C.  26911,  'June  20,  1910.  Where  the  (Jovenuncnt  of  the  Phihppiiio 
Islands,  after  an  opportunity  for  competition  hail  been  alTorded, 
entered  into  a  coitlract  with  the  owncm  of  ccrlJiin  merchant  vessels 
for  the  transpoi-talion  of  passeiigera  and  freight  between  cortiiin  parts 
of  die  Pliilip)iine  Islands  at  reducetl  rates,  and  the  United  Stales  liad 
an  opportunity  to  obtain  tho  some  rat«s,  luld,  that  tbo  Unitod 
Htat«A  could  lawfully  take  advantage  of  the  reduce<l  rate^  witliout  a 
fnisli  ftdvcrtisement".  C.  22672,  Jan.  24,  1908.  WXwm  tho  United 
States  desired  t^>  hare  insane  tilipino  soldiei-s  careil  for  m  tlie  San 
Lazaro  Hoiipital,  Manila,  wht<:b  iufjtilutiun  w«is  under  the  control  of 
tho  GoTOmment  of  iJie  Philippine  Islands,  IttH,  tliat  the  ngi-eemont 
for  thia  purpose  shouhl  be  by  an  iiifoi-mai  agreement  without  adver- 
tising not  bv  a  formal  contract,  under  section  3744,  R.  S.»  C.  23229, 
Am- 4,  t909. 

Applying  the  same  principle  to  tho  operations  of  a  post  exchange 
(which  is  an  instrtimentidity  of  tho  United  Stutt-e),  a  post  hospital 
could  properly  contniut  withont  ndvertiseniont  to  have  the  hospital 
laundry  work"  done  at  the  post-oxcbange  laundrj',  and  on  tho  other 
band,  aa  the  post  exchange  ia  not  a  legal  entity,  and  is  exempt  from 
burdens  bonio  by  private  eouunerciai  institutions,  such  aa  rent, 
tt^es,  license  fee,  etc.,  it  would  be  improper  for  it  to  compete  with 
other  bidders  for  ])ublie  8^l]^p]ie9  0^8er^'i^■<:lS.'    ('.  18156,  Oct.  SI,  190B. 

VII J  1.  If  a  contract  is  still  in  existence  aa  an  executory  contract, 
even  though  one  party  may  have  completely  performed  bia  part  of  the 
contract,  and  it  ^  not  aijaijtH  the  public  intrrtst  to  cluso  it  out  by  a 
compromise  agreement  between  the  parties,  conapensating  either 

'  Far.  6£B,  A.  K.,  1610,  provide  Uiat  "on  omD-nukrkpl  punhum-  vt  »ui>i)yi>«  or 
tfitMonwDt  of  MWiCM  is  otM  made  without  wIvcrtiuDK,  nnd  ia  nuihiiritcJ  w  the 
luDowiitt  caaes:    •    •    • 

"3,  wanii  propawU  lutvu  be«ii  inviu^  nail  aimo  bnvr  bMta  rvo-ivcd. 

"4.  Wb»n  pr<n>QMh  uv  abow  th«  nutket  nrioe  w  otbprwim  UDti^oMiaablc." 

'XVIComp.Dec.m. 

"Sw  Oil.  57,  W.  !>.,  Xw.  7.  IMS.  _^ 
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party  for  damages  suffered  iiisteud  of  oarr^'inR  the  contract  to  com- 

Elftliori  nwordirig  to  tlic  original  intention,  tlio  Swrivtarj'  of  Wnr  mny 
V  tt  itupplomental  contract  mako  such  a  compromiiM.'  a^recmniit ;  Init, 
ifon  the  font  nuT,  the  oontract  has  nWndy  actually  b«wi  cnncclcd  and 
aiU)Ul]»d,'  and  tneroforo  tho  contract  is  out  of  wxistmice  as  an  execu- 
tory contract,  the  Secretary  of  War  can  not  aettlo  with  the  contractor 
for  anv  damages  ho  muy  huvo  sufTviriHl  t>v  reason  of  anything  that  hna 
benn  <)one.  Before  the  Secretary  can  close  out  r  contract  ny  a  com- 
pnmiisc  agro«nu-nl  tlieru  must  bo  a  live  contract  to  close  out.  There 
nmat  l»  an  executory  contract  in  existence  for  the  contractor  to 
l>rrforni  Hn<l  fulfill  iic<firiling  tn  its  terms.  But  if  «  contract  hiis  hoon 
acluallv  caiK-clcd  and  imiiuUcd  there  is  nothing  that  the  contractor 
wouht  havo  the  right  to  proceed  with  and  therefore  nothing  that  tho 
Socrotarv  could  rluso  out  by  a  coni|)romi:w  agroeuient.  If  a  contract 
is  ftlreatfy  canceled  and  annidled,  it  is  already  cloned  and  the  righta 
of  all  parties  are  tix«l.»  C.  3969,  Oct.  11, 1898;  10603,  May  16,  im. 
vn  .)  2.  Where  a  contract  providea  that  the  contractor  may  be 
allowed  t^uch  additional  tiinr!  as  lh»  ciniHtrucling  officer  may  deter- 
mine  to  bo  due  to  certain  causes,  hdd  that  a  supplemental  contract  is 
not  nec«waary,  but  that  it  la  miflicient  tn  notify  the  contractor  in 
writing  of  tho  deterniinalion  made.     C.  I7H97,  rrh.  27,  !9<>5. 

vn  J  3.  Kvcn  wliere  a  contract  stipulates  for  a  modification  of 
ita  terms,  by  consent  of  parties,  to  be  Mcb  forth  in  it  .supplemental  con- 
tract, such  supplemental  contract  must  be  confinod  to  modification 
nwTPly  of  tho  specific  undertaking  which  is  the  subject  of  (he  original 
omtruct.  A  modification  which  introduces  any  new  matter  not 
originally  contracted  for — as  dilTerent  and  distinct  work  to  bo  done 
or  isiT\ico  to  bo  performed — is  a  new  and  iniiepondeut  contract  made 
without  advertUing  for  bids  and  not  legiLimate.  So,  kfM,  that  a 
contract  for  dreilging  in  North  River  and  at  North  River  Bar,  N.  C, 
could  not  legally  be  mfxlifiod  by  a  supplcmentid  contract  substituting 
dredging  in  ('arrituck  Sound,  a  quit«  different  Imalily.  f.  f)4,  3,(4, 
Apr.  l£,  1894-  An  advertisement  for  a  certain  quantity  of  quarter- 
master stores  was  duly  made.  The  contract  cnntnineii  a  nitivision 
that  Uio  contract  "mav  Im)  changed,  altenMl,  nioiiiJied,  or  aorogatcd 
in  whole  or  in  part  and  tho  quantity  of  tho  article  herein  contracted 
for  may  bo  increased  at  any  time'during  the  present  liscol  year." 

'  But  Ura  bet  that  one  of  the  parUcui  U>  the  cuntmoi  W  failed  or  rehisrd  to  isny  imt 
thecnnUactdoMnotcoiiinituteacsncelbli'm,  n-)iciitiion,  orannulini-nl..  Th«i cc>alnL-t 
b  atiU  in  fane  and  ih«  rigliu  aad  cloinuii'I  buth  puriica  muy  bi'-it'iiU-il  byncompcu- 
ntM  igrMdiMnt  bnlworo  llx-m  if  act  ominj^i  ibi?  interest  of  thn  t'niti-d  Statos.  In 
2S  Op.  Auy,  Otm.,  437.  it  vm  ntd:  "u  is  n  misukc  to  nippotN-,  escq)l  where  it  n 
espruwlv  •»  |iruviili.-(],  liuit  tiae  piirty  10  a  cunliact  v*a,  wiihoiii  toe  cnnsnat  or  drfault 
of  tho  otJiM-,  caacf  I,  nwrjnd,  or  put  ui  vnd  to  th«  enntmrt  or  iu  obligations.  The  law 
neiibcr  pntvldee  VM  recugiviz**  any  each  easy  road  to  n-pudiftliuu.  A  party  may 
aJxinikxi  or  bil  or  nfuan  lo  piTf<ina  IiLi  coaliact,  but  it«  ubligationa  atilf  cnntinno, 
nlUiouth  at  law  Uim«  may  be  no  mt-^m  (or  tbeir  enfoKomont.  This  ia  ehown  by  ibo 
lact  Uiat  it  is  the  usual  imciii^!  of  i-uhtIb  of  M]uiiy  to  unluret)  the  apvdfic  pcrfuroiaacv 
of  coaUacIa  ocainul  panirji  after  thi<ir  bnsrh  n!  cjr  mfuMl  la  p«rionn  thnm.  Thii^  of 
ooune,  mold  not  be  doou  If  the  obligations  of  the  contract  did  not  continue  alter 
bfiach  aa  b«(aru." 

'TliaTuleftaled  in  the  potsenph  raiuil  bo  tindmtood  an  eubjcct  la  tho  liinitaiiim 
thalBo«xecutf\-eolfii->.-r  has  auLhovily  to  eettle  by  a  tupplemeDial  ronlnclauch  iinJiii- 
uidaMd  damacni  ia  fuvnv  of  tho  United  Stat**  aa  may  aritw  from  a  bTMch  uf  the 
coatfact  (as  dbticiKiii«h>?>l  (mm  unliquidated  danuwce  arurini;  from  the  perform Riirc  of 
the  Mmlntci),  but  uiHu<-hcu«!at««oitmttat  be  bad  (o  the  courta  (or  (heir  liquidation. 
C^anp  A  Sona  v.  U.  S.,  21Q  I'.  &.,  503.  XVII  t^nap.  Dec.,!»8,  810. 
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Ueid,  Uint  tliU  provision  did  not  iiulhorize  the  parties  to  tho  contract, 
even  by  inutuul  ufrrwrnont,  to  permit  tlie  contractor  to  dolivpr  a  quan- 
tity not  taili^ti  for  in  llie  ftilvcrtiwiupnt  and  contmct,  and  timt  addi- 
tioniil  stur(.-s  could  ho  obtnincd  onlv  afti-r  lulvcrtist'inenl  u;  required 
by  law.'  R.  S7,  478,  Apr.  IS,  IS76;  .■*.'/,  GSS,  iVp(.  S,  lti7S;  4I.  iS2, 
Apr.  4,  1878. 

'  In  the  CAM  at  *  ratilrart  in  tho  Poet  OlEco  Dopajlnicail,  oantaininR  n  Htipubtinn 
(ur  exi4>ii>'ion,  «|4;.,  by  the  ai)l]i(<n[y  nf  which  lh«  operatiun  o(  the  roiiinirt  hftd  been 
ex(«ncl«d  buyund  th«  ptrrioit  vximm-Iv  limlled  thi'n'iii.ultliuugh  b>'aFlalut^),nj\-enimi; 
thie  com  it  wiut  ntqiiinid  lliitt  nil  sui-ti  •.■unxni-ts  nhnutil  tm  imtde  uiiun  HdierLiaemunl, 
prouonls,  el4'..  it  was  held  b);  An.iriin)'  lion«inil  ll<iar  (13  Op..  174), as  follows:  "I  am 
of  lli«  ppinloQ  lha,t  the  pruvlni-.-ua  uf  lliut  «uiute  apply  to  the  cuu tract  in  quftition,  uid 
that,  nIthoiiKh  tho  coiilmi't  rimliuuvd  a  proviaiou  for  iIa  oxtunnuin  nnd  modification 
at  the  )>ktuuro  u(  tlie  (xiiitrBciin^  pariiw,  ludi  a  nrovisiati  wa*  not  iiiiih>.-ri'*4l  by  law. 
If  Ki-onirutt.,  which  llio  Uw  uiily  alluwit  lobemaaelu  putvuaiioeolutiiulvtirtisemutil, 
cuuld  udnrwunl*  ha  ri>oc!Wi<d  nod  fxli^iidiHl  at  Ihu pliiainini of  thd  PMtnuwIcr  GoDoml 
wiiJiout  any  ailvitrtinempni.  it  vould  be  in  (ho  poir«ro(  Oiat  ofBcerand  htf  sucMmorB 
\a  otli(.-Vj  uiileM  reBttHiQed  by  »ume  aubseqiicriil  act  ul  the  it^'ielntuM,  to  loajte  fur  all 
tutiini  timu  oucb  cuiitni'lH  m  be  misbt  think  oxninliiint,  without  xvlmvueo  U>  tha 
condition*  contaitiod  in  the  orifcinal  advertkaeinmt  W  pronoaa1i>,  or  to  tb«  l«niii<  upon 
which  the  contnrt  waaoSefed  to  public  compelltlon."  Tb«  ahov«  opinion, however, 
ia  not  iuconnatMit  with  the  right  of  the  Unitod  SlAtsa  to  modify  an  exinting  nmtnct 
with  tb«  coDMnt  of  Iho  conUuctor.  or  evMi  to  vniirol^  abandon  an  «xiatlnfc  contract, 
either  irilh  or  Tithout  the  content  of  the  conlracb)r,  \^furA  d  n)iir>«  if  dMin«)f  not  to  5e 

Zinit  lAe  inUrat  o/lAe  Oovtmmrnt.  Thii  riKht  iMiatii  wbftluir  Iho  <'nntract  do<a  or 
a  not  conbiin  a  nrovision  for  il«  modiflration,  and  i«  luiiially  and  re^Iarly  accom- 
ptiahed  by  meana  of  a  brief  written  auppl«m«niul  cuutmct  bri«ily  niiiing  th«  (acta 
which  ahow  tho  contract  i»  Dot  againit  the  tutnrcvl  of  ih»  llnitiHl  Suira,  nigned  an 
required  by  HOC.  3T41,R.S.,  and  approved  byth*offirorrhHP|iod  with  ilio  approval  of 
tbcoriKUial  contract.  The  right  may.  biiwu^er.  be  uxerciiwd  by  tb«'jlbi.-er  in  chai^ 
Ot  ttoA  verbally  ord<iring  changai  commonly  known  aa  "vxtnu."  If  Ihv  i-ontractor 
performc  Um  "exln  "  work  or  auppliM  "«xtrB  "  malarial  h«  diould  bo  paid  tb«  hmwod- 
able  value  ot  the  same  unlew  the  parties  agreed  upon  a  price  before  punormauce. 

The  following  docidod  coMa  UlualnttA  t£a  binaa  acope  of  nupplemeulal  contncla:  In 
U.S.  i>. ('arlin>, 91  U.  H.,331, th«8acr«taryof  thaNai^had iBiidecontn»ctNfor«n)()nM 
and  Eoachiodry  in  be  placed  on  one  of  our  voaob  of  war,  but  before  the  work  waa  com- 
|dMed,  Uie  war  being  ckocd,  the  Secrotoiy  auapmided  the  furthtr  mnformance  of  llio 
contraclM.  Tho  contnicior  propoied  that  lo  aMtlemant  of  tha  wiiow  mattoir  h«  would 
retain  ih«  uiK-onipleted  ADginea  and  machinery  and  accept  $1M,000  or  h«  would 
deliver  the  wurk  ui  ila  uncompletod  rtato  and  accept  S2SS,M8  in  full  M>ttteiiient.  Tho 
S«cnlary  ai't'opt<:d  tho  latior  pn^jHiaiiion,  and  thiro  boinit  no  appropriation  thamior, 
gavethecouixa<.'tijracvrlilii.-aiel<ir  this  sum,  and  LheSuprenioCuuit  ujiheldlhonUlff- 
mcnland  uxpitmly  docidod  that  it  wan  within  tua  power.  In  that  caiw  tha  court  add; 
*  *  *  ".^,  in  mnkinftUi*  orijcinal  contractu,  ho  (the  Secretary  of  tho  Navr)  mint 
agree  uiun  the  eoiopeiuelion  lo  be  made  tor  their  entire  perfomxance.  It  would  seem 
that,  wli<!n  thoM  ronlncta  are  iiiwpeudcd  b^  him,  ha  miuit  be  equally  authoriied  lo 
tgnf  upon  tbo  oomponMU'nn  for  their  partial  jWfnnnanco.  Conttacia  for  tho  arma* 
tnent  and  (■quipmont  of  \'Ct«elFi  of  war  may,  and  )!enc>nilly  do,  require  numerous  modilt- 
catioDx  in  ilio  prtj)^n  of  Uio  work,  whcro  that  work  n.H|uim  yeaia  for  its  completion. 
With  tho  improvemenla  coiuliuitly  made  in  «hiphiiildinti  and  Pimm  machinery  and  in 
armi),  Mime  {wrteoric^llycontncled  for  may  havulobuabandoned  and  othMparta  eub- 
at)  tuted;and  it  would  be  of  Mniouadolrimimt  1(1  liiupublicsorvico  if  tho  powurof  (behead 
of  theNn\'yDopartnieoedidnotext«iodiopr'>vi<linKforallinichj>oM>ibloconli]igeaciaa 
by  modification  or  tnupenaioB  ot  the  conlraci^,  ana  eettlement  with  llie  cootnctam. 
IntenaaettlemeDt  is  auch  acaae  ia  made  U[Hm  a  full  koowledgvuf  ull  ihtt  IhcIh,  without 
concealment,  miiropreaentatinn,  or  fraud,  it  miml  bn  equally  bindioK  upon  tho  (iov- 
enunentaaupon  theconlroi'luri  at.  [eaxt,  ninh  a^oltlemontcannot  bedinwardod  by 
tiiatiovcjnmcnt  Trithouirn<iuring  lu  tliocuuriuctor  thoprnpurtyHUrrendeiwaaaacco- 
dition  of  itaozocutioii."  TliopiiwiT  to  nettle  wlthacontnu'tjir  bvmoaniiof  a  supple- 
mental conbact  baa  been  linuii.>d  by  a  rectoit  opinion  el  tb«i  Untied  SiAifi*  Supr«mo 
Court  loiheoxlaniofbulding  that  a  supplemental  cuntnu^i  can  not  wlllo  unliquidated 
claiiainmio'tt  lbeGovommoDtariKingfpiunBArrarAn/(h«(wiitnicr.  f^oo  frump  it  H<iiui 
v.  U.S.,  216  U.S.,  603:  XVII  Comp.  Dec,  SOU,  I41U. 

Whom  a  dredding  contract  provided  lluc  the  euutructoTH  ebiRild  pruvide  tlielr  own 
dumping  grouiidii  at  their  own  exponao,  and  it  wan  propunud  to  modify  tho  cuiiiract 
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A  contract  provided  for  the  (ruiutruction  of  the  Barn«fl  LiindiDg 
Lcv«>  and  the  Warfii^ld  Point  Levw,  Missussippi,  und  it  was  pro- 
posed to  ciilor  into  u  supploimnital  (-oiitntct  Tor  iho  roiistniotioti 
of  40,000  cubic  yartJi*  at  Ingomar,  Miss.,  instead  of  at  Hai'ne»  Landing. 
Heid,  a  »uppluiu«ntiil  rontruct  for  that  purposo  would  \m  illi'i^iO,  tm 
Ingomar  was  a  different  locality  and  was  not  mentioned  in  thu  adver- 
tiiwtnent  for  the  work,  and  ©von  tho  jirovision  in  tho  advertisement 
aulliorixitig  tho  orijiincor  in  charjie  to  "desii^iato  tho  ox«<'t  lofolity" 

by  having  tbe  UaiWd  Stalw  aiiLhurixo  pruoMKlinpi  in  itn  luimo,  lo  ronfleniii  land 
for  a  dumpfne  ground,  aiid  it  w  quw«Uou«d  wh<»tli«r  the  prnuuwd  mud i lion tiun 
could  be  BUM  luidv  tho  oriffinal  KavntiMmont,  iIk!  Albirney  G«ueral,  iii  21  Up. 
Attv,  Q«a.,  78,  Mid:  "Th«  adv«rtbemeat  undir  wliii-h  (ha  original  cniiinn-t  «-iv< 
nude  can  no  loagiir  bo  regojdLiI  w  ul  any  maieruil  imporuince.  Hinoe  the  wcirk 
_*x>iiU»Ctcid  (or  ba*  bo«n  parlially  oxoniliid,  whil«  iinfnrewMiti  qImUicIm*  hB%-«  arinuo 
liiHi  threaten  to  groally  hinder  and  probably  proveot  ita  complole  (•xecucion. 
idar  much  drcrunutaiicw,  what  the  coatiaeton  ptopcau  ii  a  modUkatlun  ol  the  cuo- 
rt,  whirh,  vhito  it  rolinvni  thnm  of  thoir  dimrtiity,  w  in  mAlity  nuira  bvonbta 
lite  Gv\'«rameDt  than  tb«  oripnal  ounlract.  Under  il"  teriuH  iJie  ixiniiactom  were 
>  furriUb  the  nvcucary  dumpiiiR  grounda.  But  under  thu  tonun  as  mudified,  not  only 
rill  tfa»  concnu-inni  tiraetkally  fumti>h  tho  dumpinx  noiindo  by  paying  the  Unitod 
State*  all  lh«y  codI,  but  when  lh«  euuljurt  has  been  IiitGlled  theTTnieed  StatM  will 
~VD  the  dumping  grounds,  and  will  Im  poimnianty  benofitis)  to  the  exl«ut  ol  tb»ir 
JiMt.  WitboatapnrovinK  tho  proriiu:  liirnu'  of  thti  [uxipuand  *u[iplnmeDt>l  contract — 
1 1  think  may  bead  vantageuutly  changed  in  mme  particulaj* — theadvertiBenient 
uitiowblebihecMitnciora  bid  for  and  were  nmutded  the  odKinalconUactdoes 
Dt,  in  Biy  judinnont,  offer  any  lofcal  difficulty  tti  the  making  of  tubvlantially  nuch  a 
Dpplemenlal  txtnCract  a«  ie  auggwled." 

In  21  Op.  Atty.  Oaa.,  207,  it  ma  hold  thai  a  i:lnutv  in  iKiutracta  of  the  War  Depart- 
nt  providinK  lor  fulum  ini>dification8  ot  the  rontract  was  reaimiable  and  proper, 
I  tbat  a  cooalficatioii  nf  the  ooniract  made  uuder  that  jiruvlsiuii,  which  duea  not 
pniwUce  tlw  inten»tii  of  tho  (loreroroenl  or  vi()lul«  niiy  statutory  pmvitfiou,  fa  not 
tticn  a  new  contract  as  must  be  preceded  by  advortiwinent.  c-ilinglSUp,  Atty.  Qen., 
m.andZSCt.  Cl<(.,332. 

lu  VIII  t'omp,  Dcc.,&40,whurcaci>rilnu:ti)Mvidod  (or  the  payment  of  I  he  entire  price 
«i}>ula(ed  Iborein  upon  the  completion  ami  [Ipliver>'  of  a  iiglithouse,  hf.ld  the  oIlWii 
ol  the  Qevenment  were  not  authuri^ed  to  niudity  the  cuiitract  by  pn>vidinK  for  a 
partial  pavment  of  the  amount  before  I'onipktiun  if  sui-b  nuxLiliculiou  would  be 
prejudirUI  tii  tlip  int«rMt<at  (he  Government. 

In  IX  Cum]!,  Dec, -IS.acoDtraclor  having  (ailed  to  complete  the  work  provided  forin 
the  contract,  tiM,  a  mipplemental  contract  mifthl  be  enttoed  into  wiili  him  and  his 
mreliee  by  which  it  miKht  be  provided  that  the  work  should  be  cMOipli-tpd  by  the 
MUMies  and  (ttymeut  niude  to  them  therelor,  and  also  trom  the  antounle  retained 
ftem  paymenta  made  to  the  oriRiuid  cvntractar  Cor  any  excaaaix'e  cent  thereof  lew  the 
amount  of  any  damagM  miflerea  by  the  Goverammt. 

lBX\'0>mp.  Dec., 430,  it  was  Affii  that  where  Ubecomeeneceaaary  for  the exclunve 
beoclit  o(  tlie  Uuv«nimont  to  abandon  work  under  a  contract  luid  otlierwlae  depart 
Ihvrefrofn,  mniltinir  in  ioM  and  dauano  to  the  coatractor,  and  a  •upplomontal  con- 
tract, providing  for  such  damacee,  1b  entered  llito  between  the  paniee  and  approved 
'*"' theSecretiu-y  of  War,  In  which  tlio  damogOH  lo  the  oontncter  are  agreed  Upon  and 
«d  Id  a  lump  nam  a*  a  fair  »nd  just  compenMtion  (or  Mid  damom  and  in  full  liqui- 
ikiD  thereof,  payment  of  the  sum  n  agreed  upon  (a  authorixM,  and  httd,  further, 
at  (he  oaBtraclor*a  profit  en  work  under  a  contract  abandoned  by  the  Guvemment 
'  He  exclurive  boneflt  and  hi*  lo«i  rpaniltinK  ftnm  additional  ext«n«M  incurred  by 
man  of  mcb  abandonment  are  proper  elemenla  of  damwe.  On  the  latter  point 
>abo  VenableOaodtruc^iiunCo.  r.  U.S.,  lU  Fed.  Rep.,  7u3. 
In  22  Op.  Atty.  Gen.,  437,  where  a  contnwrt  had  fatwn  Buide  (or  the  tmnapoftation 
t  Npplioe  lor  the  relief  o(  dMtitute  people  in  the  Yukon  River  reicion  and  tne  expe- 
lliiou  was  abandoned  by  tlie  (i<)vernm(.-nt,  luld  that  the  Secretary  of  War  had  the 
lit  ti)  abandon  thor<iiiim>~t  and  do.  line  In  pniirirm  it  if  he  deemed  that  the  public 
1 10  required,  and  that  ho  liuJ  the  power  to  Mttle  and  pay  the  clainu  of  tho 
tm  newiog  out  of  the  abundonnteul,  and  tbia  rvgardjetti  of  whether  such 

I  were  liquUlated  or  unliquidated. 

t'iMler  the  rule  bid  down  in  <J1  U.  S..  3£i,  the  time  for  completion  of  a  contract 
may  be  extended  tu  a  future  siiecliied  date  provided  the  Oovenunent  Lntorwie  will 
iwt  bo  (hoeby  prejudiced.    llComp.  Dec.,243,  (afi;4iil..  38;  Sid.,  10-1;  M  id..  237. 
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mt  which  the  work  should  bo  prosecutetl  would  not  (tuUiorize  him  (o^ 
deoi^nle  a  locality  other  than  at  the  placo  namwl  in  thn  advertiso- 
nii>nl.  C.  .^75,  Oct.  18.  189/,.  So.  almi.  wlioix?  a  coiitra<-l  bad  bwn 
made  for  dn*H;fiiiy  "hard  pan  witJi  bowlders  imbedded  therein"  and 
"soft  nnid  "  from  tho  rhanneJ  at  {\w  mouth  of  .\swi>g»I<.'hio  Kivcr  mid 
Ogdenburg  Harbor,  and  it  was  proposed  to  do  additional  dre<lgin}:  of 
"fino  hard  Rand"  from  the  "outer  bar  at  tho  iippwr  entrance  \o  tho 
harbor."  UrUi,  that  t]io  loralilJcs  and  material  bein^  diffcrrnt  from 
those  set  out  in  the  advertisMnent  a  supplemental  eontrar t  to  rover  h 
tho  addilional  work  would  be  UIet;aI.  ('.  145/,.  Jurif  IS,  1S95.  So,  | 
also,  where  a  contrarl  bad  been  made  for  removing  rocks  and  bowlders 
from  a  river  within  the  width  of  40  feet,  and  the  work  liavinf;  bi*ori 
completed,  it  was  proposed  to  enter  into  a  siipplementnl  contract 
for  remimng  the  rock  along  the  northerly  side  for  an  additional 
width  of  60  Teal.  Iltld,  that  the  additional  work  not  boinf;  a  modifi- 
cation of  tho  original  contract,  nor  being  made  necpssary  by  a  change 
in  tho  work  covered  by  tho  original  contract,  and  the  only  connection 
between  the  additioniu  work  and  the  original  work  being  that  it  is  (o 
be  in  the  same  locratity  alongside  of  it,,  it  could  not  legally  be  covered 
by  a  ffiipplemeutttl  contract,  but  Khould  bo  rcadverttNod  for.  C.  8658, 
Jvly  SO,  1900.  So,  where  in  tho  course  of  the  execution  of  a  contract 
for  tho  dredging  of  a  river,  tliorc  was  deveJoped  certain  work  requiring  M 
to  bo  done  wluch  was  not  embraced  in  the  work  contracted  for,  but  W 
was  quite  new  and  distinct,  viz,  the  removal  of  a  bar  formed  in  the 
river  afttT  tlie  work  under  the  contract  had  commenced — fifld,  that 
tho  name  could  not  be  included  by  consent  in  the  existing  contract, 
or  covered  by  a  ttupplenu-nlal  contract  entered  into,  without  adver-  _ 
tising,  with  toe  same  contractor,  though  such  course  might  be  more  ■ 
advantngoouR  to  tho  United  States,  but  iJiat  the  law  must  bo  com- 
plied  with  hy  a  new  advertisement  for  proposals  followed  by  a  sepa- 
rate formal  contract.  P.  47,  257,  Haij  SO,  1891.  A  contrnct  duly 
mado  for  the  removing  of  a  wreck  in  Cliarletiton  Harbor,  rvnilered 
difiicnit  of  completion  by  st«nny  weather,  the  action  of  the  tides,  etc., 
can  not  legtdly  be  uUow'od  to  bo  suporxedwl  by  a  .supplemental  con- 
tract for  part'iolly  breaking  up  the  wreck,  to  be  entered  into  with 
the  snmo  party  without  advertising  and  to  provide  for  paying  the 

fiarty  for  tlie  work  already  done  in  partially  removing  the  wreck  and 
or  relieving  the  contractor  Trom  further  liability  imder  bis  contract.* 
P.  63,  S56.  Jan.  16,  1894.  t 

Where  the  time  within  which  quartermaster's  stores  were  to  be 
furnished  to  and  recoive<i  by  the  Unilcd  Stfties  was  limited  to  a  staled 
period,  hfJd,  that  the  Secretarj'  of  War  would  not  bo  authoriwd  to 
renew  or  extend  the  operation  of  the  contrmt  beyond  that  period, 
so  AS  to  admit  tho  delivery  of  additional  stores  under  the  same,  but 
that  tor  such  additional  quantity  it  would  be  necessary  to  contratrt 
anew  in  tho  regular  legal  mode,  upon  new  advertisement,  propoaals, 
and  award.  R.  S6,  4^3,  May  14,  IS7S.  Wliere  bids  were  uiviled 
for  30,000  yards  of  Kersey.  svd>]'e<-t  to  an  incroaiito  not  to  exceed  50 
per  cent,  and  tho  prices  I'lamed  by  the  lowest  bidder  uiid  the  iioxt 

'  In  Bchnelder  v.  U.  S.  19  Ct.  Oe.  TiSl,  trhere  a  contnct  had  been  made  to  tumlah 
andrtona  for  11  i)iil>!i(:  bttililiiiK  M  fTiS.OOO,  luid  it  wuanujjiitlo  modify  thiB  contract 
by  MibstJtiiiiiiK  morbla  lor  1113.000.  wiiJioiit  adv«rtinnient,  the  material  being  th« 
sole  nibject  umitt-i  of  botJi  1Ji«  origiual  oiid  the  mudiRed  cuninuri.  held  the  latter  con- 
tract waanota  modification  ol  tba  funnrr,  and  a  ngw  Bdv«rliMinienl  should  be  had. 
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towMt  bicldi^r  wen  nearly  equal,  held,  that  contrurts  could  not  be 
madn  witli  each  of  the  coiilra<tors  for  tho  oiitJro  uuiuunt  advertised 
for,  Hubjwt  to  a  puNsilile  50  pttr  <renl  inrreose.  A  fresh  adTertixeiuont 
would  liavo  to  be  made  to  cover  the  amount  over  Uiat  stjitod  in  the 
orwinal  advertisement.     ('.  fJ.l'??.  i?M.  23,  1909. 

nl  J  4,  Tlio  following  cases  lUiiift  rale  the  nature  of  the  acliou  or  80t- 
llement  tlial  may  pitipcily  Iw  tlio  subject  of  a  supplemental  rx>ntracli 
tj  apptariny  in  each  catre  that  the  nupplemenlal  contract  vxiuiil  not  be 
et/a\nft  ihe\ntertai  of  the  VniUd  SUitf*} 

To  provUe  for  an  additional  expenditure  to  cover  the  ooat  of  addi- 
tional masonry,  rendered  necessary  by  the  site  nf  a  quartermaster  and 
comiuiiwurv  »toreliouse,  but  not  shown  on  the  plans  or  provided  for  in 
theoHginalc-ontractfor  the  building;  of  the  house.  C.27u-i,0et.Z7,t896. 
For  excavation  found  nuci-ssary  m  addition  to  the  excavaliu"  con- 
tracted for  in  the  construction  of  a  oofTerdam,  and  piling  foundation 
for  a  lock.  C.  S927,  Feb.  10,  1897.  To  cover  exiwu.se  lo  conlraclor 
of  maintenanoe,  etc.,  during  suspension  of  river  and  tiarbor  work 
wbieh  was  directe<l  by  the  engineer  officer  in  chaigo  on  account  of  high 
water,  and  on  account  of  damage  to  the  lovi-e  which  tJie  driving  of 
piJes.  etc.,  by  the  contractor  might  caiise.  C.  29£7,  June  S,  1897. 
To  su))stituto  iu  the  wings  of  a  lock  WO  round  piles  60  feet  in  lenfjtJi 
for  that  number  50  feet  in  length.  C.  £$£7,  July  £,  1897.  To  provide 
for  Doces^arv  "rock  excavation,"  as  well  as  "oommoD  excavation," 
the  original  contract  providing  for  "common  excavation"  only. 
C.  SiU,  ,Vor.  $.  1898.  To  suhstilute  brick  piers  and  curtain  walls 
for  pile  foundation  in  connection  with  the  erecliou  of  certain  build- 
ings. ('.  11041,  Aug.  IS.  1.901.  To  provide  for  depositing  dredged 
material  on  private  ground  instead  of  towing  same  to  public  duinpuig 
(miund.  C.  3^3,  Aug.  10,  1897.  To  provide  for  working  two  or 
Uirce sliif ts  of  men,  cat^i  for  eight  lmur»,  ui.s(ead  of  one  shift  only  for 
eight  hours,  aa  provided  in  the  original  conlract,  P.  9086,  Oct.  II, 
1000.  To  provide  for  the  vesting  in  Ihe  I'nit^d  Slates  of  the  title  to 
property  being  manufactured  for  tho  United  Stales  and  being  paid  for 
n^  partial  payments,  the  original  contract  failing  lo  specify  where  the 
tflle  vosled  aflcr  parlial  payments  bci^an.  C.  9^10,  Dtc.  14.  1900. 
Toprovideforthepiiifhaaeatareducrtrprice  of  mmerat  oil  of  a  lower 
fla«li  tc-st  than  rwiuirud  bv  the  oritriiinf  contract.  C.  S6848,  Oct.  7, 
1910;  S8S6S,  May  17,  191'}.  Tho  United  States  entered  into  s  con- 
tract for  the  filling  of  a  certain  piece  nf  grottnd  to  a  certain  grade. 
Unoxpecledlv.  the  ground  eubaided,  making  it  nc>e*'«saiy  to  increase 
(he  till  in  order  lo  reach  the  required  grade.  Ihld,  that  the  contract 
wan  made  on  the  assumption  of  the  continued  and  practically  ud- 
clianged  existence  of  the  foundation  for  the  fill;  that  is,  tliat  there 
would  be  a  foundalioa  for  tho  proposed  fill  which  would  not  mate- 
riallv  suKiide,  and  that  a  supplemental  contract  could  properly  be 
nuulc  lo  cover  tho  increase  or  fill  on  account  of  the  subsidence.  C 
S^SSl.  Mar.  5,  1909.  A  conlrscl  wOii  made  for  the  construction  at 
Fort  Hancock.  N.  J.,  of  32  buildings  and  one  double  hake  oven  at  a 
tttntcd  price  for  each  buiiding,  etc.,  the  prices  nggrogaling  a  stated 
amount.  Tito  contract  provided  that  tho  payments  should  be  made 
at  such  limes  anri  in  such  amounts  as  the  ollicer  in  charge  of  the  work 
should  elect,  ba»ed  upon  estimates 
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work,  and  Umt  20  per  wiitum  nt  oaoli  pavment  should  be  retained 
until  llm  finul  coiuplplton  and  ULXopIfinoc  W  lliu  Govornmcnt  of  nil 
t.ho  work  undpE'  coniract.  After  aovoral  of  the  buildings  had  b«en  com- 
plclcd  lliu  Guv(.'rniiient  utrcnpicd  Hnd  vonliuuiMl  to  use  thotn.  Ilfld, 
thai  thcjpricp  of  tho  aevpial  Imiidinps  cmild  not  be  paid  in  full  until  all 
thcibuildiiu'swcreroiujdi'lcd,  but  I  lint  if  it  wrTcdosn-nldtlomflkopny- 
ment  in  fuH  for  eacih  buildinp  when  eoinpleled  a.  mipplenipnlan,-  <xiii- 
tiact  could  be  mndc  pinvidiiiy  fur  siioli  pftyniciit.  A  4.S",?j5,  Au^.  S.f, 
189S.  A  oonlniKt  vran  mn<lv  fur  iho  earlliwoik  c.onstniclion  of  "  mile 
21,"  Illinoi.t  and  Mississippi  CanAl.  At  the  linio  the  siM>cifications  of 
the  contract  were  prx'paml  il  wnj*  ii^vsmncil  that  the  work  i-ould  be 
done  by  bnllding  part  of  llie  embankment  wUh  the  tday  and  gravel 
from  the  lii^h  {fruutids  at  the  ca-iit  and  wi-^t  t-mU  of  tliu  mile  in  q»m- 
tion,  this  method  appearing  to  be  perfectly  feasible  and  practicablo 
from  the  t^^t  borings  which  had  been  made.  Tlie  latter  were,  how- 
ever, made  iu  very  dry  w»>atlier.  During  Ihu  rainy  noason  which  fol- 
lowed further  examination  developed  that  the  mile  for  two-thirds 
of  its  extent  was  a  peat  bog  of  gn-at  deplh.  The  <;<m.slructii>n  out- 
lined in  the  apwificalion  could  not  be  successfully  exerutpd  except  by 
cxeavaiinj;  this  peat  from  the  greater  part  of  the  mile  and  then  mak- 
ing the  slopes  and  bottom  of  good  waler-light  clay  and  gravel  which 
could  not  be  obtained  on  the  mile.  The  changed  renditions  ren- 
dered it  deftirablo  that  the  Government  should  nut  enforce  the  oou- 
slniction  outlined  in  the  specifications,  and  that  the  embankments 
lie  madeof  other  material  which  must  be  traiwiiorted  from  a  distance. 
Th«  contractors  asked  that  the  contract  be  annulled  without  preju- 
dice to  them.  Ilffii,  that  there  wa-*  no  legal  nbjei'linn  to  a  supple- 
mental contnK't  annulling  the  origuiul  contract  ^s  in<licated.  C. 
5106,  Oct.  ?,(j  iSOti.  Wliere  the  pi-ogre«s  of  a  contractor  in  the  per- 
foniiam-e  of  imixirtant  work,  contracted  to  be  done  by  him  in  con- 
nection with  the  improvement  of  the  Savannah  Kiver,  was  quite 
mLsalisfactor\',  and  tlie  altenialive  under  the  Icrnis  of  the  contract 
appejirod  tu  be  either  the  at>solute  anntilment  of  the  contract  by  tbo 
United  States,  or  the  supplementing  of  the  operations  of  the  con- 
tractor by  work  carried  on  i>y  the  Engineer  Deparlinont  of  the  Army, 
the  contractor  pajnng  the  extra  expense  if  any — Md  tliat  a  supple- 
mentaiT  contnw-t  made  with  him  i«  the  elfect  that  the  enginwr 
oflicer  m  charge  of  the  improvement  should  render  him  aid  in  the  per- 
formance of  the  work,  charging  to  him  tlie  actual  cast  of  such  aid 
and  deducting  it  from  the  payment  to  be  made  him  umlcr  the  con- 
tiact,  was  without  legal  objection.  /'.  02,  4''il,  Dec.  2,  189S.  Wiere 
t,  contract  was  mndo  to  ninnufacturo  c«m[>ttign  badges  according  to 
a  design  submitted  by  the  Government,  and  owing  to  the  failure  of 
the  Government  to  proviile  suitable  dcsigiw  from  whicli  dies  might 
be  maile  Iho  contractor  was  unable  to  make  the  badges,  lltla,  a 
supplomcnlal  contract  might  be  made  annulling  the  contract  and  re- 
imbursing tJie  contractor.  C.  WSOI,  June  7,  1906.  Where  a  con- 
tract had  been  made  for  the  construction  of  a  cabinet  with  filea  and 
drawers,  and  it  was  sulwequenllv  ilcsired  to  ndil  a  sliding  support  for 
each  file  and  <lrawer,  hrl/i  that  lite  original  coniract  couhl  be  modified 
to  lliis  effect  by  a  supplemental  conlrnct.  C.  iS-iOl,  OH.  4,  if)OS.  A 
oonlTBotor  may  by  a  supplemental  contract  be  granted  compensation 
for  additional  time  and  attention  requireil  by  the  work  because  of  ibe 
delay  in  it«  execution  due  to  a  failure  or  error  on  the  part  of  the  Gov- 
enim«nt.     C.  £3546,  Nov.  5,  1910;  S750S,  Nov.  21,  1910.    Wliere 
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a  contrarlor  Iiocftiiio  uimblu  to  coinploto  his  vontniot  and  ttie  (sui'viv 
-  was  willing  to  iiumplete  it,  hfld  there  was  no  legal  objection  to  a  tri- 
purlite  c-ontnu-t  Iwlwoen  the  l'»it*>(i  Stutes,  (he  oiigwuil  cotilnwtor, 
ami  the  Burely  company  that  the  surety  should  complete  tlie  woik 
%^-illiiu  the  tiiiif  i«p(x-ilie<l  in  the  origiiDil  coiilrart  and  islioutd  u»ie  the 
plant  of  thei  rontrarlor  therefor;  tlmt  tht'  price  to  bo  [mid  shotihl  l>e 
tliAt  sppcilio"!  iti  the  original  contract,  so  Ihnt  iJin  amount  nJi-oady 
paid  under  the  ori<oiitil  ronlmct  with  payments  to  ho  mado  should 
not  exc«ed,  for  the  entire  work,  the  aninimt  sti[iulat<>d  in  the  orifjiiuil 
contract;  IJuit  all  jmyiiiiintii  due  or  to  become  (luo  imder  the  tcnns  uf 
titc  ori^ol  <rontract  sltonhl  be  paid  to  the  surety  compiuiy,  and  that 
the  iwntractor  should  relcu»«  the  Vnitod  States  from  nil  rlniins  on 
acrannt  of  the  oripinal  contract  or  work  performed  thcrciuidcr,  and 
should  i(K)k  onlv  to  tJio  surety  company  llierefor.  (,\  1IS28,  Oct.  S, 
1901;  SS7S!,  July  So,  1811.  Where  a  contract  for  funmhinf;  frozen 
<  beef  for  the  Army  in  the  I'liilippines  provided  lliat  Ihe  beef  "will  bo 
,  adtniltiNJ  fret-  of  euslouiiD  duties  and  it  appcartxl  that  at  tlio  timo  llio 
contract  was  maile  the  law  in  force  provided  for  the  free  atlmUsion  of 
all  gootis  aii<l  nierrhondisc  for  the  use  uf  the  Army,  but  that  lieforo  Uio 

Eenod  covered  by  the  contract  had  expired  tliia  law  wna  reiwaled. 
VW,  that  tlie  repeal  of  t)ie  law  by  Con{crc(*s  did  not  cun-sliluto  a  vio- 
lation of  the  contract  on  the  part  of  thoUnit«d  Htalce;'  but  that  ihe 
[>rovL«(inn  in  the  contract  for  free  admiv^ton  of  beef  wa»  an  undertaking 
m  the  nature  of  a  warranty  by  the  United  Stale's  as  a  contractor  that 
the  beef  would  l>e  aiimittod  fi-ec,  or  if  dulie.t  were  imposed  that  the 
Viiitfd  States  woidd  pay  thom,  ami  Ui«  Unit«d  Stales  would  bo 
legally  liable  to  the  contractor  for  liuties  so  paid,  and  it  would  tliere- 
fore  be  legal  to  ent^^r  into  a  supplemental  contract  to  pay  an  addi- 
tional price  to  cover  the  duties.  C.  1SS&3,  Aug.  18  and  Dei.  SO,  1903. 
Wi«re  a  contractor  was  delayed  in  the  completion  of  his  contract  by 
reason  o(  the  fault  of  the  &)vernment  and  tlio  additional  work 
rrH|uire<l  would  be  siirticienlly  secnreil  by  a  nmaller  bond,  hfUi  there 
was  no  legal  objcctiim  to  a  supplcmcutnl  contract  which  sliuuld  pro- 
vkJe  for  an  ©xtensinn  of  the  time  of  completing  iJie  contract,  for  a 
reduced  bond,  and  for  rtMmlnirsing  the  conintctor  for  a<iditional  ex- 
pense due  to  the  delay,  including  the  premium  required  on  a  new  bond 
with  asur*-ty  compai'iy,     C.8SJ,7S,  June  6.  19U. 

A  contractor  was  authorized  by  the  terms  of  the  contract  to  l^e 
8tone  from  a  quany  owned  by  tfie  United  States,  it  being  provided 
in  the  contract  that  "operations  must  be  so  conducted  by  the  con- 
tractor as  to  leave  the  quarry  in  good  shape  for  continuing  the  work 
at  some  future  time,"  and  that  the  contractor  "  must  leave  the  quarry 
in  good  Condition,  with  nearly  vertical  faces,  at  tlio  termination  of 
tho  contract."  The  operations  were  so  comlucted  ta*  to  cause  a 
landslide  which  carried  such  a  lai^e  amount  of  rock  and  debris  into 
the  guarry  that  the  contractors  were  compelleil  to  ahamlnn  it  and 
obtam  stone  elswehei-e.  The  contract  was  completed  in  all  respects 
except  as  to  leaving  tho  quarry  clear.  Bfld,  that  if  it  was  in  tho 
interest  of  the  United  States  tlio  clearing  of  tho  quarry  might  be 
omitted  U|ion  entering  info  a  supplemental  contract  to  authorize 
the  deduction  from  tho  money  due  of  the  value  of  the  quarry.  O. 
10049,  Star.  26,  1901. 

■  8«e  Denlng tr.  U.  S,.  1  Ct.  Cla.,  100;  Bnxirn  v.  V.  B.,  1  Id.,  394;  Wftson  p.  V.  S,.  11 
Id.,  513;  28  Op.  Al.  G«u..  121. 
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The  rivpi-  and  harbor  act  of  August  11,  1888  (25  SUt.,  423),  pro- 
vitfoU  "that  it  Khali  bo  the  duty  of  tho  Seorotary  of  War  to  apply 
thfl  money  lieroiti  and  hereafter  appropriate<l  for  improvement  of 
rivers  and  harboi-s,  other  than  surveys,  estimates,  and  gauging,  in 
carrj*inp  on  the  various  v:orks  by  (?ontract  or  otherwijio  as  may  bo 
niodt  economical  and  advanta^couK  to  the  Government."  flfhl,  that 
areonliufi  to  the  piactice  under  iht-  above  provision  (lie  funds  nppro- 
iiriateil  nii^Kt  bo  applied  to  purchase  without  advcrliaiiiK  siipi>iif.i  in 
be  uHi'd  in  enrrjing  on  river  aii<l  hjubor  works,  and  (hi-i-cfoi-o  e  sup- 
plemental contract  mif^lit  be  entered  iulo  for  the  tcnniuulion  of  a 
river  improvement  contract  and  the  piircliase  of  the  pt*nt  of  the 
c<mtra<--lor.     C.  fS75,  May  Ig,  1898. 

Wliere  a  contract  for  inst ailing  a  At«am-licatiiig  plant  provided  tliat 
the  phint  .should  bo  aubjecled  to  a  pra^^^tiral  test  iluring  the  comti^ 
winter,  but  the  winter  had  passed  before  the  plant  had  Ix-en  iustRlleu, 
/icW,  that  the  test  having  become  impossible  of  [>erformanc«  there  was 
no  legal  objection  to  paying  the  cuntructur  the  retained  ;>ereentagee 
upon  bis  giving  Ihelni'led  States  a  bond  that  the  plant  would  coma 
up  to  a  certain  test  during  the  next  wintec.     V.  ISOUl,  July  22,  lOOS. 

VII  J  5.  WlicR',  in  addition  to  the  work  rt'<juired  under  a  con- 
tract, certain  extra  work  is  rcqiiiivd  by  the  oliicer  in  chai^  which 
is  praclicuble  of  performance  only  by  the  contractor,  such  extra 
work  may  be  perfoimed  by  the  c-ontractor  nithoiit  advertising,'  and 
in  tite  absenco  of  an  agreement  as  to  the  price  tlie  i-casonable  value 
of  the  servioee  and  material  may  be  paid  the  contractor.'  C.  5901, 
Mar.  4,  1899;  10920,  Any. .%  1901. 

VII  J  6.  A  contract  for  the  construction  of  a  building  provided 
that  the  excavations  wei-e  to  be  of  such  dij>lh  as  will  provide  absolute 
security  against  insecure  foundntions,  and  that  whatever  excavation 
waa  necessary  to  secure  such  depth  shoidd  l»e  without  extra  charge, 
Tiie  e^ntrai.-tor  in  carrying  out  in-strui-tions  U>  excavate  dw^per  than  he 
and  an  expert  believed  necessary  found  quicksand.  Thereupon  the 
officer  in  cliarge  authorised  a  change  in  the  character  of  the  lounda- 
tioD  to  meet  Uic  unexpected  condition  of  the  »Miil,  and  the  building 
waa  tlien  completed,  held,  that  the  extra  coat  of  the  new  kind  oT 
foundation  may  well  be  considertnl  as  an  "extra"  within  the  meaning 
of  the  contract,  anti  the  contractor  may  be  i)aid  for  it.  O.  9874,  i'fo. 
So,  1901.  Wliere  the  footings  and  lounaation  walls  of  a  certain 
buitdiog  had  to  bo  carried  to  a  greater  dejtth  tlian  shown  on  the 
plans,  ntM  that  the  contract  for  construction  of  the  building  proceeded 
on  the  assumption  that  a  stable  foundation  was  to  be  had  within 
roattonable  limits,  and  tliat  as  the  contractor  had  to  excavate  to 
an  unreasonable  depth  to  reach  a  foundation  on  ledge  rock  he  waa 
entitled  to  additional  compensation  for  the  extra  work  on  the  basis 
of  Offuanlujji  mm/ii.     C.  l0/,37,  Apr.  £,  1908. 

Wbere  the  Government  agreed  to  furnish  crushed  Btone  which  the 
ooDtroctor  was  to  haul  and  use  for  road  building,  and  Government 

'  8m  II  Cinnp.  Dw.,  3T3-  Wliwe  a  poninict  is  nulliorin.'d  witliout  rwlriclion  as  to 
ccel,  tlio  <iovcrniiniiit  woiitil  Im  liiih)i>  fir  'onrn"  work  and  mnlfrinln  mri>|il<it  !))■  it, 
and  also,  wh«ra  a  contrarl  la  made  iin<ler  a  ^tieral  apuropriatfon,  llie  i»ninirt»r  i*  not 
bound  to  Itiiuw  lbt.>  (.-uDilitinu  of  llio  approptulioai  ana  tlia  tiuvemmutit  will  be  llabl« 
fur  "exlTM,"  btit  whorw  a  contract  oo  its  bice  anumM  to  piovtdo  Tor  all  tli«  work 
BUthdrised  by  an  appTupriaiiuo  llie  contractor  la  bound  to  knuir  the  amount  <A  th« 
■nnnpriatioD,  and  can  not  iMmod  it  bv  Anxng  "extra"  work.  3  Cl.  Cls.,  151;  16 
id.,   m;  18  Id.,  146.-196;  21  id..  IRS;  Slid..  Vlt;  33  Id.,  I. 

>  Grant  V.  U.  S.,  S  Ct.  CI*.,  71;  Foid  v.  V.  8.,  17;  id..  tO;  WUsM  v.  U.  8.,  33  U.,  77. 
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faiUtl  to  proridc  tito  stone  insuiliciont  quiMililiiw,  making iloetvsssrj 
for  tbe  coatnwtur  to  limil  stone  from  a  more  diHtimt  paint,  hrUi.  that 
tho  contractor  was  ciititlcil  to  consider  t)ic  increased  cxiK-nst'  nrisiiig 
from  tho  huulii)^  from  a  mure  distniit  plac«  as  an  extra  for  which  he 
should  b«  allowed  a  reamnable  compensation  in  a  supulcincutnl 
contract.     C.  £SS4B,  Nm.  S,  1910. 

Through  a  mutual  error  a  contract  was  so  word<>d  aa  to  misstato  tho 
real  a^nvfjnt-nt  and  int^'nlJons  of  tho  parties  and  required  the  con- 
tractor to  perform  certain  work  not  intended  to  be  covered,  and  the 
contractor  o(feri>d  to  do  the  iwid  work  aa  an  extra.  He  W(u  n-quirrd 
to  do  the  work  by  the  qiiartennosler  on  the  assumption  that  the 
contract  was  properly  worded.  Ut}d,  that  as  the  contractor  was 
not  estopped  hy  IiIh  conduct  from  clainmig  t)iHt  the  contract  mis- 
stated the  real  intentions  of  the  parties  and  us  the  facta  clearly 
established  hi»  claim,  be  vas  entitled  to  bo  compensated  for  the  extra 
work  piTfomicd.     C.  »£9S8,  Oct.  £J,,  1007. 

VIXJ  7.  Where  a  contract  pmvided  that  any  modification  of  the 
contract  siiould  bo  approved  before  tlio  work  coverc<l  by  the  morlifi- 
oation  was  performed,  but  in  violation  of  this  provision  the  extra 
work  was  performeil  without  such  approval,  tho  performance  of  tho 
work  hoin^  witli  llio  consent  of  tho  officer  in  charge,  held  that  the 
provision  m  question  was  waived  and  a  supplemental  contract  should 
iMi  «ppn)v<ni,'     <'\  SS-')0},  June  g7,  OfOS.     So,  whore  a  contract  jiro- 

*  la  Barlow  v.  U.  8.,  35  Cl.  Clt.,  5H,  the  )I)-IIiiU)m  m  m  folloui: 

"Additkiiiat  wiirk  or  belter  tnaterial  than  tlintroqatrad  bv  th«  coatntct,  ordered  by 
a  nbcnlinuif  n-iiUout  authority  to  do  aii,  tniut  be  rffarded  u  vuluntuy  §endi.-e  aiul 
no  oontnicl  ba  it  on  bo  imnlioil- 

"WlM*eiOt«tationBoraildlttonBar«  ordered  by  an  olficerar  anient  ol  the  Qoveroment  I 
autboriMd  to  cootiact.  n  contract  will  be  implied  to  the  exleot  at  tbe  banefit  whidt 
the  Goremnrat  \ia»  nveivMl,  notwitluiiMidinfi  k  provimon  in  the  otig;ii)al  contivct 
th»t  mich  orders  must  be  la  writing. 

"Where  a  cuotnrt  iirDvidw  thai  alleratioiu  or  addllioaa  niM  be  ordered  iu  writing, 
>Dd  th«  coal  tbere>f  aoroed  upon  before  the  work  ia  dnaa,  tho  principal*  may  waive 
tbe  re<|iureuiCDt.  In  uoveninient  contraeU  the  olBcer  who  haa  authority  to  cotilmct 
or  imler  chanjm  miwt  be  rq{anli^  ui  a  principal." 

Ou  pa(e  Ms,  idem,  the  court  Mid :  ' '  Whera  a  cootrart  oxproHdy  providca  thnt  bIict- 
atJoiw  or  addilioaa  muat  bo  ordered  io  vrritingand  thecoetbea^eed  upon  beh>re  the 
work  be  done,  tho  isindpala  to  the  coutrart  in  ordinary  cwu  between  huliviUuubi 
may  wait-o  the  reiTiiromenl;  m  in  the  cane  of  Govemmaat  contnu-t*.  the  oBirer  who 
baa  authin-iir  to  onb-r  or  ktoo  in  writing  must  be  conaldcred  pro  hae  iwt  ae  the  prin- 
cipal, and  if  be  orders  a  cnanfco  omHv.aod  the  contractor  acta  oa  the  order  and  per- 
fanw  the  extra  work,  the  purlios  will  be  deeaied  to  have  mutually  waived  the  rrqiiiie- 
meot.    (f'onI'aCWD,l7d.<'U.R.,7&). 

"  tn  a  few  wcodi^  it  may  be  Rii 'Uhnt  ttir  rtatiiltM  nnd  thpM  contiactual  provisions  muiit 
becniuCruedf'irilieprutisrtiuiKif  llieUuveriimoolaiidniilfortheembftrraeimentof  the 
ciotRM-iiirn;  and  tliat  tbi>yntnnot  b»  uwd  by  public officorelodookbpcachi-aol  con- 
tract t.rj>iiiii(yiin[irnp.rimi'fterMioewiib  ihewnrk.or  Io  BCfiiiirf  inanywav  an  iin&ir  , 
»dvaiiiuaev«slnituth^r  party.  It  i^  fur  the  iiiicn-cil  ul  the  Government  Inalitasood 
lailhandbutiinMtnnKinabiliiyKballbrijpbrlJ.  AtHilii-ywhicbprvcludciiteKalivdraM  ' 
will  drive  ewry  i>ru(]i.-nt  and  ruimoiwiblo  conlnKior  oiitof  tbe  flol'l  of  roiQpntitton." 

Bee.  alM,  Veutbli^  CoiMructbn  0>.  «.  D.  S.,  114  V.  8.,  776:  Grant  v.  V.  8.,  h  Ot. 
Cfc..  72;  Ford  t.  U.  8.,  17  id.,  «0;  7  Ownp.  Sfll.  80,  AtW,  that  ihi-  pTO%-irion»  ot  a 
conira<-l  (or  ctmttfuciJng  a  vi-mspI,  which  excludee  exina  of  ewry  defxTiptinn,  d»  nai 
apply  In  alleratione  (rum,  or  addition*  to,  the  p1*ulixMl  by 'tlu>  coiiUaci.  made  at  the 
request  o(  the  Covenmient.  B**lor  v.  V.  8,.  3  Ct.  Cl".,  426.  8<w,  aUi,  Monro  i'. 
V.  S.,  46  CH.  Cb.,  i:($,  whrn>  ili«  roniranor  was  allon-ed  ihe  ciwt  of  extra  wnrk 
caaiicd  by  the  (aultv  plan  of  the  Govminvnt  ('iiKinrrr.  But  wbi-iv>  n  rmitnu^t 
axpiMtly  pnividrd  (hat  it  roiild  be  mi'iificd  only  by  conw-ni  of  ibi-  S'1-^'taryo[ 
■h«  TrMUiury,  hrSA  that  tbi>  (xintmrUir  could  nut  teontt  eompenaition  f<>f  wiirk  pi.-r- 
fiimi>!<i  undcra  inodifiouion  udered  only  by  tbo  officer  in  chun  of  the  work.  Haw- 
kin*  V.  r.  8.,  06  t:.  8..  689.  See  aba  14  Ct.  H*..  614;  Kennedy  r.  U.  8..  24  id.,  122; 
HcLausbllDr.V.8.,aftid..I38;  37  id..  IB7i  Hydi:  v.  U.  S.,  3Sid.,  649. 
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videc]  that  any  work  ro<|uireil  that  waa  not  included  in  the  specifica* 
tions  should  ho  ordered  in  writing,  firld  tliat  ns  it  uppoarvd  liiut  tho 
work  WHS  urdt-rcd  bv  tlie  ofiicer  in  cliar^,  this  action  on  his  part  con- 
stituted a  waiver  of  the  contract  provision.  C.  I044S,  May  18,  1901; 
19437,  Apr.  ?.  1906. 

VII J  8.  A  supplomental  contract,  can  not  be  ent^rortl  into  if  against 
the  intcivst  of  Uici  Unik'd  States.  The  following  cnsiys  illuatrato  the 
nature  of  the  considemtion,  wluch  will  make  a  supplemental  contract 
in  the  intirt-st  of  tho  United  StAtos: 

The  eoiisidcTtttioii  waa  the  acceptance  at  a  reduced  price  of  mineral 
oil  which  did  not  meet  tlie  ti'st  ri'quired  by  the  origina]  contract,  but 
waa  suitable  for  Government  use.  C.  2f>8.'t0,  0<i.  7,  1010.  Tho 
consideration  waa  a  bona  fide  claim  for  comt>eiiaation  for  e\tra  work, 
not  nierely  a  colorable  one,  wliieh  the  contractor  agreed  to  i-elini^uish. 
O.  tO/iS$,  Sept.  25,  1908.  A  contractor  for  road  work  becunie  msol* 
vent  and  waa  unable  to  proceed  witli  hia  contract,  and  liis  backer, 
who  htid  advancvd  tho  so^'uritieti  upon  wliich  a  surety  company  had 
become  surety  on  the  coulructor's  bond,  together  with  the  contractor 
and  the  surety  propowd  a  settlement  with  the  United  States  by  tho 
terms  of  wliich  the  United  Slates  was  to  retain  all  percentages  and 
other  nmneya  due  under  the  contract  and  receive  the  penal  sum 
of  the  bond,  provided  the  Government  released  the  contractor  from 
further  liability  under  the  contract.  The  cost  to  tho  Government 
of  finUhing  the  road  would  be  about  $5,000  over  the  sgeregato  of 
the  above  sums.  Held,  that  as  the  contractor  was  insolvent  and 
therefore  it  would  be  impossible  to  recover  uioro  than  the  above  sums 
from  him,  and  a^  tho  effect  of  the  settlement  woidd  be  to  pive  the 
United  States  control  of  the  above  sums  of  money  so  that  they  might 
be  applied  on  othtr  more  important  work,  tho  settlement  waa  in  the 
interest  of  the  United  States,  and  a  supplemental  contract  aa  proposed 
might  be  nmdo.  C.  19S02,  May  SS,  1906.  Where  a  contract  for 
dredging  provided  that  300,000  cubic  yanb  of  excavation  per  month 
must  be  made  im  a  C/ondition  pri^cedent  to  reci'iving  monthly  pay- 
ments, and  this  amount  of  excavation  the  contractor  was  uimhle  to 
accomplish,  although  carrying  on  the  work  to  the  best  of  his  ability, 
and  the  contractor  was  constructing  another  large  di-edgo  to  enable 
him  to  reach  and  maintain  a  montIil>;  average  of  300,000  cubic  yards, 
but  was  tinancially  embarrassed,  held,  it  would  not  be  against  the  inter- 
estaot  theUniledfStatestoreiiuce  the  n-quiroaicntsof  the  contrail,  from 
300,000  to  200,000  cubic  yanU  of  excavation  per  month  for  a  limited 
period  to  enable  the  contractor  to  receive  monthly  payments  which 
would  residt  in  the  early  coiistructioa  of  the  a<ldilional  drudge  and 
conse<)uent  acceleration  of  the  work.  C.  IH&JS,  Au^.  S,  1003.  AMiere 
a  contract  provided  for  partial  paymoiits  for  completed  work  only, 
htld  that  if  the  workwould  be  expecTitcd  by  thopaynient  for  structural 
steel  AS  soon  as  delivered  on  t  he  ground  and  before  being  placed  in  the 
building,  and  if  it  would  be  otherwise  to  the  advantage  of  tho  Ignited 
States  to  make  such  payments,  it  would  be  legal  to  enter  into  a  supple- 
mental conlrfti't  so  as  to  provide  for  such  payments,  the  supplemental 
contract  to  provide  that  the  materials  upon  payment  should  become 
the  property  of  the  United  States.  C.  eSG^X.  Nov.  ZO,  1909.  Where 
ft  contract  called  for  funiishinj' bed  casters  known  as  tlie  "Kaidtless" 
and  the  contractor  waa  unable  to  procure  that  particular  kind  of 
cuter  fast  enough  to  comply  with  bis  contract,  and  it  waa  proposed 
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to  entfT  into  ei  supplvnu'Dtal  contract  suthorizine  tlio  substitution 
of  a  castor  known  aa  the  "I^gmounl,"  Juld,  there  wna  no  je^al 
objection  to  such  a  sitpplomcntal  contract  provided  the  ' '  Wgmount " 
cnsWrs  woro  as  good  ua  the  •"FauiUesa."  If  not  oq^iiallj^  good,  tlie 
supplemental  contract  should  provide  for  ii  induction  m  prico  in  order 
that  the  contract  might  not  be  u<;iiiast  the  iiiti>n\'it  ol  the  United 
States.  0.  aSSlt,  June  SO,  lOOS.  So,  hdi.  also,  where  a  contract 
called  for  "loose  native  hnv"  and  it  was  proposed  to  aulMtitutc 
•'NcbrHskA  bftled  hay."  C.  'iOOOti,  Jan.  13.  11)07.  So.  where,  owing 
to  a  vttcue  description  in  an  advortisi'mcnt,  and  carelessness  on  the 

fiart  of  uolh  th»  Uniti-d  Slates  and  the  contractor,  a  stretcher  WM 
uniished  that  was  not  the  exact  article  desired  by  tlie  United  Slates, 
A/H,  that  a  stipplemonlal  contract  might  be  entered  into  for  the 
acceptance  at  a  suitable  price  of  the  article  actually  furniahcd. 
C,  £6/^07.  Aug.  .9,  }909.  WTiero  the  Oovemnient  sought  to  modify  tlie 
plans  for  the  conjilruclion  of  a  pier,  and  the  contractor  consented  to 
coiuplelo  the  pier  in  accordance  with  the  nioililied  plttns  provided,  he 
was  paid  the  balance  due  on  the  conlracl  and  S2,5()0  in  addition  and 
ptxiTidcd  further  that  he  should  not  thereby  "prejudice  any  right** 
which  be  might  have  to  apply  to  Congress  for  relief  and  repayment 
of  •  *  •  the  loss  nece«6«rdy  sustained  by  the  modification  of  the 
contract,"  Af/'iHliat  there  was  no  legal  objection  to  a  supplemental 
contract  as  proposed,  but  rf^xtmmeT^ed  that  the  supplemental  con- 
tract ahould  constitute  a  full  settlement  of  all  claimii,  so  that  there 
could  be  no  cliuni  to  bo  acted  on  by  Congress.  V.  ld8S7,  Jan.  6, 1904. 
Wliepe  a  request  -wu-h  nindu  for  tlio  extension  of  a  contract  to  a 
specific  dale,  and  it  did  not  appear  whether  tJie  pniposed  exlen»iou 
would  be  in  tlie  intera-ita  of  tJie  United  Sliitejj,  reconniie.ru/ed  tJint  the 
contractor  be  allowed  to  go  on  with  the  work,  leaving  the  qiKulion 
of  deduction  for  damages  to  he  delermined  on  the  tinal  settleuieul  when 
tli«  work  was  completed.'  r.  !^S73,  Dec.  X9,  IdOS;  13916,  Jon.7, 
1$0S. 

'  Wlwreilbaoti^liMtlltefnUirMtut  tli«  I'uitod  SiaUwDconlmctiim-bccxt'i^tvi 
In  a  sa<cific  liau  by  a  MippIeinMitiU  (.'imtnu^t  in  wHtiaK.  ugRod  by  iha  olBcer  in  cliafge, 
Mid  (bin nuppleraontnl  contRirt  w UKiially  required  tobo approved  by  llio olBcer  wliuae 
Rpiinivitl  waa  neceMary  to  tlie  ori^ioal  cunuuci.  If  Di«  siiipplemontal  contract  dom 
uot  prvvJda  (or  a  dcw  conaidcnitioa  wliich  vouM  make  Ine  iupplemmtal  contcact 
h>  tlw  inureal  of  tbn  Uniicd  StaU*.  it  abould  be  exprawly  provided  Uu-reia  that  (lie 
cMiliactor  will  continuo  liable  (or  th«  llquidaled  daBugea,  if  uiv,  and  for  micb  otbor 
dunacea  aa  mav  lio  <^x|)r«aly  atinulalod  lor  tborein,  if  any,  rmulttog  tiDiii  the  delay, 
and  di>t  aurh  dninjtRrn  nbairbo  deducted  inaeltlenicnt  with  iho  coattacler;  or.  if  Ihc 
centracl  ]>roviilos  f^ir  h  penalty urmaketiDo pruriaiiuD  tcrdiuunRciiitidioiildbaoxprpnilv 
proridoil  in  Uiu  Bii)>pliTnftiital  comUact  that  the  contiactor  ahall  continue  liable  fur  all 
ostr«  one  ol  «njp4>riiitcndence  and  tnapeclion  and  otlier  actual  daaiag«v  cauml  tho 
United  Slalee  by  tho  delay,  end  thU  tJiey  aholl  bo  dedurlod  in  pettlemont  nith  (lie 
cootnrlor.  An  *iii-b  a  aupplcniBntal  contract  will  proierve  the  Unil«d  Sutiw  fMm 
any jw«ibl«  lUnti^.  theexiensloii  will  not  be  agalnat  the  intcrmt  of  the  l.'uiu-d  tjtauv 

wlwre  it  la  not  a«»inat  (he  interest  of  the  L'ttiied  SbileiL  a  cmitraot  may  be  xnAji- 
niutu  txfenAtd  by  tho  oSicer  in  charfie,  wilh  tlioappraval  ol  theofBcerwliMe  approval 
WM  necfiasu}'  to  (ho  original  concr»-(,  by  valvuig  Uio  timi'  limit.    (A  formal  aiip- 

Etecaeiilal  contfart  ia  not  oi-cowory  (or  (hi*  purpcwn.  Tbn  waiver  may  bis  either  hy  a 
iKcr  exprtwJy  waiving  the  time  limit,  or  by  tadtly  allowing  the  eonWai-lnr  to  go 
on  wiUi  (tie  wink  ftfler  Ibo  lljiie  limit  tixM  ay  (ho  contract  Tisa  expired.)  Whsro 
■ach  a  iraivi^r  ia  made  by  the  United  S,\iMm  the  cnntractor  trill  romain  subject  to  all 
,  •tjpubtinnii  of  the  oontrect,  including  tliom  in  regard  to  liquidated  domagea,  U  any; 
or,  U  tbeci>nlRict  prDVldeafor  a  penalty  or  containmiripnwiiiioii  in  roipcct  to  doniaffOM, 
the rontturiiir  will  remain  liable  (oranyestni-'wl  nf  mincriiitfndenceand  Inapecuon 
and  othor  actual  domaftoa  cauaed  the  United  SiatM  by  die  delay  in  completioa  of  tho 
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VIIJO.  Even  after  tiio  expirulioD  of  tbo  iimo  limit  providnl 
for  ill  A  rontract,  if  the  contract  is  Btili  in  force,  a  supplcmootal  oon- 
Irnct  extending  Um  tiiuo  of  com)>l«ti(iri  of  a  contract  to  a  specified 
d«t*  mav  b«  pnt*red  into  without  advi-rtisemoat  whoro  Uio  intcreets 
of  tlio  L^riitod  Slates  wili  not  bo  prejudiceil.'  C.  I464O,  July  I,  1903; 
15818,  Jan.  SS,  1904.  So,  also,  Tfliere  a  contract  remiipt-d  a  con- 
tractor to  cominenc«  delirory  of  certain  articles  under  his  contract 
on  January  7,  held,  that  a  sup'plomontal  contract,  without  advertising, 
providing  that  deliveries  ahould  commence  Febniarj-  10,  mieht  bo 
entered  uito  ovou  after  February  10  i(  the  intorosts  of  the  Uniteil 
States  would  not  be  prejudiced.  'C.  74S4,  Dec.  28, 1899;  S4£07,  Mar. 
13.  1909. 

VII  J  1(1.  Even  after  waiver  of  the  time  limit  (not  an  cxt^^nsion  to 
a  specific  dat<>)  partial  payments  may  be  made  in  accordance  ^itb 
the  tcrnw  of  the  conti-act;  as  the  cfTect  of  a  waiver  of  tJie  time  limit 
IB  to  leave  all  other  proviuojis  of  the  contract  iu  foroe.'  C.  16818, 
Jan.  S2.  1904. 

V2I  J  II.  A  party  entered  into  a  contract  with  the  United  Statea 
to  do  a  certain  amount  of  dreddiiig  between  April  1  and  Au(*ust  1, 
1805.  The  contract  contained  the  follnwing  iirnvision:  "Should  the 
time  for  the  completion  of  the  contract  be  extended,  all  expcns«<s  for 
inspection  and  superintendence  during  the  period  of  the  extcnaoo 
shall  be  deducted  frompayuicntadueor  to  become  due  the  contractor." 
Ho  dill  not  bepin  work  at  the  time  agreed  upon,  but  on  his  own 
application  and  tJie  recomniendatJon  of  the  engineer  olhcer  in  charge 
wax  given  fmm  August  14.  18ti5.  to  January  I,  1896,  in  whicli  to  do  it. 
He  worked  from  the  14th  of  August  tlirough  September,  October, 
and  November,  completing  part  onlv  of  tlic  work.  His  contrnot  was 
then  aiuiulled  and  the  uncompieted  balance  of  the  work  let  to  anotlier 
contractor.  On  the  question  whether  the  amount  paid  by  the  CJov- 
cnunent  for  "Guperiiitendenee  and  inspection"  during  tlio  months 
last  named  shouhl  he  deduetrd  fmm  paymenlj*  (hie  under  the  con- 
tract it  WHS  litid  that  the  deduction  could  not  legally  be  made.  Tlieit» 
had  not  been  an  "extension"  within  tlie  meaning  of  the  contract. 
The  work  was  to  be  loniph-ted  during  a. specified  nenod  of  fourniont.h.t, 
and  during  that  length  of  time  the  Oovenunent  had  agreed  to  pa}'  the 
expenses  of  superintendence  and  inspection.  The  later  agreement 
changed  the  time  at  whicli  tJie  snecitied  period  sliould  begin,  but  <Iid 
not  maU-rially  lengthen  it.  Ttie  extension  contemplated  by  the 
contract  was  any  period  of  time  in  addition  to  tlie  four  months  which 

contact.  A«,  in  a  mso  of  waiver  ol  tbo  time  limit,  tho  contracl'ir  almys  nnnaliis 
tiabla  Urt  luiuidaied  (UmagtB,  U  ooy,  or  extra  t^^ft  ul  BUpvrii)t«ii(l«DC6  and  {iMpeetkn 
and  otlier  actual  doiauM,  a  waivor  of  tho  Unui  limit  will  mninlly  uot  bo  afpiinat  (ho 
inlcndt  of  ihn  t^niiod  Statu.  WIi«ii«vor  there  iaa  vaivor  oi  \\\<s  tune  limit  thsr*  vill 
mm  an  impliod  eontiact  U  completo  the  work  wttliLa  a  muniuible  tiaM. 

Tba  rottiilur  ptocodure  for  obtainiufi  aa  rxtonidcai  of  a  contract  to  a  tiiccifia  date, 
or  for  obUiiuinicB  waivor  of  tliotim«linih.  is  for  ih«  con  tractor  to  apply  lor  it  in  wriluig 
at  tho  time  the  eooditions  arise  wliit-li  tlirosd'u  to  oirL-najmi  dclny  in  the  perfarmancs 
ui  tiie  conlnw-'t.  Such  upplioatioii  hUoiiM  ho  mftdo  in  milDcient  timo  to  Kciim  tlio 
action  of  tho  appmviiw  otHcor  beioro  Ibe  time  Uaiit  has  expired.  It  may,  howevn 
boniad«af(«r  ihclime  Uinil  lias  expired  if  aoal«pa  bavobeea  taken  toanaul  oreaacel 
the  coatracl. 

•  8w  VIII  Conip.  D»c.,  104. 

■  So*  Vlfl  Comp.  Dec.,  lOt,  to  tli«  «Re<.-t  that  the  waivnr  of  tho  time  limitatton  in  a 
roiiliact  lojivvH  nil  other  provinoiu  of  tho  contract  in  fnive,  aiod  for  tho  porforBianco  of 
Uiu  «ruik  provided  for  thorwin  the  contracts  ia  entitled  to  tho  price  stipulated  tlucefoi 
in  the  cooiraci,  lees  the  amouat  of  danugen  arinng  from  the  ttcUy. 
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the  rontratftor  nught  requin*  tu  rumpk-t^'  the  work.  But  further 
h*U,  that,  if  tho  liiiifl  rpqiiiiTd  by  tlio  siiw^-oduj^  contra<;tor  to  com- 
plete <hu  job,  utidod  to  Uio  tiinr  iictunlly  occupied  by  the  firet  con- 
tractor, exccwlrd  four  months,  thpti  the  expense  of  inspection  iind 
t:upprinl4*n(ionco  during  such  part  of  tho  totiil  time  as  exoirrled  four 
iiuinttts  18  a  loss  sustaijicd  by  the  Government  by  reason  of  the 
originiil  eontrattnr  fitiling  to  fulfill  hit  contract,  and  the  orient  con- 
Iriirt ur  1:1  Uiible  tbi-refor.  C.  Xj^OO,  Juh/  S.  1896.  Wieiv  a  bond  given 
for  tbe  due  perfo nuance  of  a  contract  nrovided  that  the  surety  snould 
lie  bound  'as  well  during  any  pcrioii  of  cxtcrLsion  of  said  contract 
thiit  may  l)e  ^ont^d  on  the  part  of  the  United  States  aa  during  Hie 
original  t^mi  of  the  contract,"  hIJ,  that  it  is  not  clear  that  an 
oxteiisioD  of  the  time  of  commcnccmi-nt  without  a  corresponding 
extension  of  tho  time  of  completion  would  be  an  "extemtion  of  the 
contnu-t"'  within  the  moaning  of  tho  bond.     C.  18906.  Jan.  S,  1903; 

go^xs,  Nov.gt,  ime. 

VnJ  I2.  Where  the  only  provision  of  a  eontriicl  us  to  grouting 
additional  time  for  commenrbiK  or  completing  the  work  rM]uirod  that 
such  a^ldilional  timo  must  be  nllowe<l  by  the  contracting  olheer  with 
tho  approval  of  the  Ciiicf  of  Enginci-rs.  hrlJ.  that  the  Socrotiiry  of 
War  hiia  no  authority  to  reverse  or  control  their  action  in  the  nfem- 
Liofl.'     C.  L'04l<t,  May  S,  1908. 

viu.  A  bead  of  a  department,  in  making  and  executing  a  public 
contract  act^  as  an  agent  of  tho  Unitud  Stales  and  in  the  ahttcnco  of 
expr«<A  elatutoi^'  authority  van  not  legally  reUii([uis]i,  by  a  8up])te- 
mental  contract,  by  an  increase  of  compenaation  to  Iw  paid  by  tho 
l'nitc<l  Sliilos,  or  othorwiao,  any  right  or  jiropcrty  of  liis  principal,  t/ 
ffuclt  oflion  would  be  agaiiiet  thr  interett  oj'  his  prinrii>al.'    Congress 

■  In  BmtIow  r.  United  Stat«e.  Sfi  Cl.  as..  Mi,  tin  ^Uabus  U  a»  follows: 

''Uiul«ra<!<iiitfa<-l«'birhprDvidea  that  atoDG  t«boitinuBh6dby  thecontnurtorniuft 
b*  'Hnubloni  (^quatif)  anprovnl  by  tAK  mgiiutr.'  Uto  dodrinn  of  the  oii^ne«ir  binds  the 
GorcnuBeDt  ae  well  u  the  cotiint-lnr. 

"VhonACcnintctJinarnbeM'aoHdtlone  of  a  jualit^  approval  bg  iJie  rnffintff,'  »n6  iho 
raptrioroflloir  who  pnWred  into  th«  cnntrx-t  roqiiirm  'Um  bat  tanditant  whidt  eei*  bo 
oiiaintd/  the  etone  required  is  not  the  stone  coulmcted  lor,  and  th«  contractor  can 
ivcnv«r  toT  th«  differanc«." 

In  Baldwin'!  mw,  15  (t.  Clu.,  307,  it  w»  held  that  where  a  contract  provides  tliat 
the  receiving  oflji«r  nmv  ch&i^  tho  coulrector  with  Ium  tetniltlng  train  neglect  ti> 
dvliver  at  tlu)  iirwrjibMl  timn,  subjort,  however,  to  the  apnroviil  oi  the  departmoDt 
conunaiidor,  ihe  rontfa«1«r  is  entitled  to  have  exercised  the  discretion  of  the  receiving 
oOcer  and  Um  depsrtinetit  commander,  and  Is  not  bound  by  the  acliun  o(  tlie  receiviaK 
officer  who  i*orderc<l  by  (h<i  ]>niit  cmnmander  to  luaknlhccluu^and  inobedienco  to 
the  order  dnes  so  wiihdui  ihe  upproval  ol  the  depurtmcnt  commander. 

In  Kennedy  r.  Untt<.-d  Hcalee,  24  tt.  Cls.,  132,  it  was  Iwhl  that  where  the  engineer 
in  charge  in  emliorUrd  l>y  the  contract  to  cxtiind  tho  time  for  porionnsnco,  tha  tact 
that  the  Chief  (■(  Rnjnneeni  approres  of  his  exieoditiK  it  to  a  day  specified  does  not 
cinipel  him  (o  du  ho. 

*  la  au  oi'inina  oddmacid  to  the  Socretary  of  Wnr,  in  rqinjd  to  on  appliciition  for 
relief  by  a  contmc  or  for  wwk  on  the  Wadiingten  Aqueduct.  Ally.  Gen.  nWk  (Q  Op., 
81)  retiurlis  as  tollom:  "He  now  says  he  is  doIoK  the  work  at  a  low,  and  auks  you, 
in  a  tnemorbl,  i-tihor  to  invo  him  a  uiticw  oompniMtion  thao  he  bargained  for  or  else 
to  roleaae  him  from  the  ci'ntr«i.'t.  You  have  no  authority  lo  do  either  of  these  things. 
Vou  can  not  abwlvc  him  from  his  obliwuif*  to  lUt  tho  work;  nn<l,  if  h<?  do(«  it,  yea 
can  nolatitfaoriKehini  lobe  paid  for  it  at  hiKhr<r  pricr>  ihui  thccmimrt  Mipulittcafnr. 
'  *  "  In  short,  ywi  have  no  power  to  relieve  him  from  the  hanlsliip  he  complains 
o(.  either  by  giving  hint  danuwea,  by  relnudng  him  from  his  nreaent  contract,  or  hy 
makinft  a  now  one.  •  •  "  if  the  conlr«clor  qnita  the  work  or  otherwise  violalee 
the  ci>ven*nta  h«  has  made  with  the  Gn^enimutit.  he  mudt  do  so  at  Us  own  peril  and 
that  ot  his  sureilee."    Bo*,  alh),  2  Op.  Atiy.  tien..  482;  '  ill,  S2. 

In  IS  Op,  Atty.Oon.,  4111.  it  is  said:  "It  is  ofked  that  Ihe  ronliactorcbflll,  without 
aay  cataMStation  therefor,  ne  released  frum  Lhe  (uU  peo'foreaaace  of  his  contract  and 
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alone  can  f^ant  wliei.  Such  uctiuii,  iiuwcvor,  cmilcl  be  lAkfii  if  ii  con- 
Hi<l<3ration  jiaaHod  to  the  Unitetl  Slntea  suflidont  to  make  it  to  the 
imprest  of  the  United  States.  C.  I7S34,  !W,  16,  1904;_  £0876.  Jan. 
7,1007.  ThereforethoSocrotaryof  Warlias  no  nowpr,  without  proper 
considemtinn,  to  rel4'aafi  a  contractor  from  the  iiiie  pcrformancp  of  liia 
contract,  or  reli(-vo  or  conipt^usutc  liini  on  ucconnt  of  lus-scs  siilTcrcd 
by  liim  in  fulfilling  or  ntteinptinR  to  fulfil]  his  contract  where  there 
h'lis  been  no  brcftch  on  (he  piirt  of  the  United  Stal*«.  C.  S/fOS.  Juru 
S7,  t896.  To  release  an  aBcertnined  debt  due  to  the  United  SIhim. 
C.  10560,  JvLiu  6,  190!,  To  release  a  eontraclor  from  hia  obligiition 
to  pav  liquiiiated  or  actual  dainnuos.  C.  7314,  Oct.  16,  1900;  tSSOt, 
May  'Si,  tOOG;  22^70,  Oct.  S8,  l!>07.  To  omit  to  charce  a  contractor 
with  the  diffrrenct  between  the  contract  pric*  and  the  jirice  which 
the  Goveniinent  was  obhseil  to  puy  in  suppljnng  by  purchase  in  the 
market  articles  failed  to  oe  fumislied  accordnig  (o  contract..  R.  SS, 
e,  May  £7,  IS7!;  37,  4S7,  Mar.  28,  1876.  To  release  ft  contractor 
fnim  his  contract  on  the  ground  that  he  has  encountered  unexpecl«d 
difliculty  in  completing  it,  or  that  it*  execution  will  involve  n  mate- 
rial pectinian"  loss,  in  other  words,  to  relieve  a  contractor  from  a  bad 
bargain.     C  SOS,  Dee.  4,  1901;  £660.  Srpt.  S,  1896.     To  relea.'w  a 

from  the  delivery  of  an  nnlrli-  trtill  r«qubcd  by  tht\  nnc-wNtiw  of  tlifi  Got-nrtinutnl, 
«ben  (iial>etoT«o'bwrve<l)  tlieoffoctofiuehacouree  will  beCo^v«  tli«c«nlnu.-t  lulho 
highest  bidder  OS  Ui  all  HUpplloH  (umitiliHd  uudor  it.  Thla  wuiiM  bf  virlunUy  togUt; 
jiway  th*  public  propt<rl]r  and  fiindii  and  to  diinrMwd  th«  Un-  rrbling  in  tbn  Av«ra  of 
coDtraetfl.  My  opinion  in  that  you  have  not  the  lawful  power  to  gnoX  tbe  relief 
dwitvd." 

In  17  On.  .\ity.  (!(^n.,370,  it  ixmid:  "The  compo&v  complaiiu  aim  tbat  bccauMci 
the  ro(ii«aI  o[  the  riparian  pn>prieti>rs  to  illon  tbeanogieil  Blatter  to  be  put  upoa  th^ 
nrcuiiiMtt  it  in  i-uinpi-IIfd  lo  luiry  it  a  Knwl  difttoce.  to  pan  through  bcvoisI  draw- 
DtidjtM,  etc.  Thin  alnn  wo*  a  thinit  to  do  voiaSdmta  by  the  conpany  bnfor«  tinder- 
taking  the  work.  Wlial  it  screed  to  do  is  to  remove  and  deposit  the  material  in  such 
pinco  aa  ^11  be  approved  by  the  engineer  in  duoKe.  Hie  baguago  u  verv  plain. 
The  obligation  in  porfrct.  Oan  tho  company  b«  diochaiiied  ttoia  perfonoanre  oecauee 
thetrannmrtaiinniKmnredtRIcultand  to  aKreater  distance  than  they  alBrst  expected? 
Upon  u  lull  c'lnHldfrutiou  ul  the  oise  made  lu  the  papen.  I  am  unable  to  diacover 
eiifltcicnl  fn^iinilii  to  justify  the  Socretary  of  War  in  relenianfi;  Mid  company  trwa  ita 
contract,  nor  do  I  think  fae  has  the  poirer  to  do  so,  He  cwi  not  diacbarge  the  kgal 
and  juiri.  claim  of  the  Qovemment  upon  the  company  that  it  aliall  lullill  ite  obligatlona 
undcrtaknn  with  kiiowledftvofthoir  extent  and  rcquirementa." 

In  VComp.  Dec.,032,  It  issaid:  "Undoubtedly,  upoa  a  eufficieot  considetaiioD, a 
new  contract  could  lenlly  bo  made  releasing  a  contactor  bom  forfeiture  incurred,  but 
the  conMdomtion  would  havn  to  be  fcal,  aubiitantial,  and  not  imaginary,  orenenrowiBg 
out  of  or  based  wholly  upon  the  failure  in  performance  of  the  conditions  of  the  oriirinal 
contract.  In  the  present  ease  1  am  unable  to  ho  how  the  coutnu.-t«r*  have  been 
dainaged  by  the  eitenNon  of  the  cnntfact,  or  what  rtnl  btiielit  will  armio  to  the 
Dniled  Stat^  by  ihiii  extension.  It  is  not  difficult  to  see  how  the  Government  and 
the  general  public  may  liiLve  been  injured  by  the  failure  of  the  couiracton  to  compUita 
file  work  at  the  time  originally  ngrood  Upon.  Tho  pmnmuiion  i*  that  the  work  waa 
needed  or  it  would  not  have  been  undertaken:  tlicrelore,  the  limo  lor  iT«  completion 
can  hardly  be  called  Immaterial.  Tbe  fact  that  tbo  total  cuatol  iuapvcUouandHUpor- 
tBteudciiL'i*  will  not  bo  incrMsod  bocaura  of  the  extenoon  can  not  be  ngaided  aa  a 
canai<loniti>>n  upon  which  to  bojie  a  contract.  Furtheroiore,  I  am  unable  to  see 
how  the  decreoaed  obetruction  lu  lhi>  duinuul  (caused  by  the  alonitr  provreas  of  the 
work)  which  waa  the  direct  result  of  the  faiUini  of  the  contrartora  to  comply  with  the 
obligatioiu  of  their  contract,  and  which  failme  resulted  In  an  exlengion  ottime  lor  the 
completion  of  tbe  project  at  tke  rtquett  aiul/ur  the  bmefit  oftht  tnntratton,  und  pttmun- 
ably  to  tbo  detriment  of  navipUm  dmirtnit  to  use  a  doei>er  c^nnel,  can  be  diumied 
aaulBcientconiiideittliontomipporta  promise  to  wafvean  accrued  (orfeliurv.  To  hold 
that  thin  c»n  be  done  would  be  to  make  the  conimi'tara  the  beueficiu-ice  el  their 
vrone^"    See.  alw.  Xll  Comp.  Dee.,  400. 

iDJClVOorop.  Uvc..2Kl.itw>abeJdthat  a  modification  ot  a  contract  by  a  supple- 
mental  contract  providing  (or  an  narller  jiorlial  payment  to  the  contractor  than  is 
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^|(tee«  from  tlio  pnvtiiviit  of  rent  under  tlic  act  of  Julv  28,  1802  (27 
Stet,  321).  C.  I'nSl,  Dfc.  10,  190t:SlSlS,  3f<iy'£0  ISOfi.  To 
rdoase  a  surety  company  from  a  bontl  on  another  Ikuk)  beiiij;  pro- 
vided with  two  eiireticfi  of  undoubted  fmancioi  responHibilitv.  O. 
5S5g.  Sfot.  2Ji,  1900;  SI99I.  Aug.  £9,  1907.  To  release  swrelie*  on 
the  boncl  of  a  contractor  wlio  Imd  fnilod  to  perform  liis  cimtraci,  tJi« 
siiretio.i  repmtenting  that  tJiey  had  been  induced  to  enter  into  the 
blind  by  faUu  repre^entutioiiK  innde  to  them  In*  tlie  contractor  uiid 
tJiat  they  were  ignorant  of  wliat  woa  rp()iiire<i  of"^a  bondsman.  R.  S7, 
S75,  Jan.  £S,  1876;  ('.  15601.  Div.  It,  1903.  To  release  a  guar- 
antor from  ttie  oblif^atioiis  be  had  assumed  in  a  i^mranty  uccompatnr- 
inc  a  proposal.  C.  3489,  Sept.  3,  1897;  &i,m.  Vec.  14.  1898;  imS,  ' 
Ffi.  IS,  1904-  To  cancel  or  nullifv  a  bond  or  release  a  surety 
thereon.'  C.  1999,  Jan.ZS.  180(1;  lilJ,5,  Jan.  7,  I90H;  2il94.  Nov. 
18.  1907;  SSSe.  Aug.  SS,  1900.  To  Grant  relief  to  a  contractor  for 
potatoes  and  ontoiiH,  by  cancelinf'  Tiis  contract  or  increasing  the 
prices,  (ho  contractor  at  the  time  of  hi»  bid  having  expiwted  to  raise 
these  vef;etabU4  on  his  own  fnnn,  but  the  entire  crop  and  othere  luiv- 
ine  bepo  itpatroved  bv  a  ImU  st*>mi,  obliging  him  to  buy  at  high 
pnwwiii  theopr'n  nmilict,  ('.  1 1308,  Sep.  SI,  1901;  11S69,  Stpt.il, 
1901.     To  accept  niinoral  oil  wliich  does  not  come  up  to  the  tests 

opacified  in  tbo  ori^al  c^utnoi  la  uul  auihorlzw]  witliout  a  nevr  considontfon  tbwv- 
Ita,  and  that  tb«  rKnngMi  tnd  atcinireDt  fiuoncial  ronditioii  of  Ihn  aiirtioa  of  thp  conn* 
try  nbcffl  eurh  eontnct  u  to  bo  pexfonned  ^Imu>hM  no  consideratioD  moving  to  the 
Oovonment  for  such  modification.    8oe,  hIw.  XV  Conip.  Dec,,  56aud  2S6. 

In  VIll  Comp.  Deir.,  106,  it  wiu  mid  (ID  lli^milijnrioflneri^tafaGovpriiEnfrnt  offi- 
cer Ic  waive  the  tireolitniuiion  iiinGovpniiriont<'c>ntnK:l:"Therecanbeaa<|ii«0tlo4i 
Hut  prime  |)«noTM  may  b-iIm.-  ihia  limitulioii  iti  a  ruatmol,  aod  it  it  a  gODituI  rule 
Ihkt  die  GovernmMil  biu  iHr  mum  povf^  iu  ri^iprci  lo  rnutntelii  tlutjirivnte  porxoiu 
have.  (U.S.>.8aiilh,»l  U.S., '2)7,218.)  The  only  litniialjon  upon  tbeGDvemment 
of  wltich  I  kn  a«iui->  rolaUia  b>  the  meaaii  of  cxwutiiiK  iia  iniwurii.  Ita  ofBtwra  do  not 
pomci  ))Ir4iury  powxm,  and  it  niiut  b«  pnanimed  tbut  Incy  urn  not  nuthoriiod  to 
Mcrliict-  ii^  inlercele.  Therefare  it  haa  been  properiv  \w\i\  ilini  o  Oovernntent  o0icer  , 
is  nol  uTilliutticd  to  extend  ibe  lime  of  a  ec«l«it  ft  nucli  osLcuaion  will  uponte  (O 
nilckMi  \kr.  ciiitinrl'ir  or  hi»  niirciim  fmni  liahilily  fordaim>ffei<  or  boolherwine  <l«tri- 
menu)  to  the  inlt<rie«l«o(lheOovemmeDt." 

laXIJl  liiiup.  Dce.,32:i.itwu]ieldlhut  utliriiwork  isnoicomplchHtunddracoii- 
Inct  until  after  tbe  vxpiniiinn  o(  tho  ixirioil  lixr^l  in  the  ronunct  for  iU  coinpl«tion, 
ani)  li<|utdtteddainiLtr*«hav«3ccnie<l(i>i  the  period  of  the  delay,  an  extension  of  time 
can  tiol  b«  gnatcd  after  tliu  vxpiraiion  of  aiich  period  and  after  the  complotion  and 
accoptanc«ef  iho  work  witlioiit  a  new  and  itilniiiatA  consideration,  aa  it  would  oippral4i 
■flareleMeoriTAiviTuf  the  liability  o(llu>contnict"T  lor  liquidated  damacee  for  the 
delay.    Seo.ftbo.  .\lC«mp.  Doe,.39l;  XIIi^l,.^GG;  XIV  Id..  237. 

In  GoDwal Ordfff  No.  lUV,  War  llRtiarlnirnt,  Ort,  10. 190.'i,  tho  fulbiHnit  innlrurtiona 
wen  Issued  by  the  Secretary  of  War  fur  (be  K'ii<)Ai><'0  of  oflicers  chained  with  the 
procurMnent  o(  nuppliua:  '  "6.  Coiitnitiji  once  eiwuicii  will  bi;  Hitii'lly  i^iuitrued,  anS 
uo  variation  from  ataiidardii  or  opc^^iGt^tionii  will  bo  pprmiltrd  or  nutlioHied.  If  it 
bo  denMnsUaled  that  ounlnLct  ret|ii)ri'ri><--nL#  nri-  unieafiDiiable,  or  thM  the  urceoribed 
UatoueDotpractiml.urltiat  loruuv  rt^uim  llii-ntipubtions  can  not  bo  rigidly  applied 
or  enforced, fucbronl[srtm\ini  not  (ki  modified  but  may  bcnnnnlM  with  the  Bpprot-nl 
oi  the  Secretary  of  War.  i(  for  ihu  bust  iiiletvet^  u(  thi.>  Govurument:  and  after  again 
luviting  eompetEtioD  from  bUilL-m,  who  are  fullv  iufonncd  of  the  chon^iMl  require-  i 
mAntii,  a  now  award  and  rontrnr't  can  be  entered  into,  To  suieltoii  i-anationa  or  to 
relax  strtogency  in  any  pHTitciilar  of  an  existing  cuntract  la  irregular  and  Is  likely  to 
give  lh«  eonlnclor  an  au vantage  which  ia  unfair  tu  competitors  nhose  ]>ropomta  ■tvtc 
nuod  on  tbo  expectation  of  being  held  to  the  atrielest  observance  of  the  published 
rMuijenunta." 

But  in  28  Op.  Alty.  Gen.,  131,  where  ponding  the  execution  of  a  contract  the  tariff 
waa  cbuniced  m>  na  tn  itapoee  a  heavy  loss  on  the  iTontmrtiT  if  compelled  to  carry  out 
his  cnntra*.*!,  it  wun  lir'ld  that  (he  Secretary  ol  War  cuuld  tvlituw  lae  contrat.-tor  from 
liis  contract,  althi-ii);!!  the  oBert  would  impose  a  itccuuiory  Iom  on  the  Uavemniient, 

'7Ui>.  Ally.  Ueo.,  63. 
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re*niired  by  llie  terms  of  llie  contract,  altboupli  it  may  be  «  fluitable 
adiclo  for'llio  Govcmmenl'a  uso.  C.  SGH/^G,  Oct.  7,  'l&tO.  To  sur- 
render an  oplion  of  the  United  Stales  to  renew  a  cuulnict  for  n  series 
of  years.  C.  lSS:i2,  Nov.  9,  I!K)5.  So,  where  a  bidder  through  a 
clcfioal  error  proposed  to  furnish  600  jugs  of  liine  juice  at  75  cents 
instead  of  $1,50  per  jug,  and  with  knowietlKe  of  the  error  entered  into 
a  contract  and  completed  (he  sanipj  htul,  that  while  the  tnistake 
miglit  have  b^en  a  ground  fur  declinuig  lu  fumisli  the  supplies,  the 
contrarlnr  by  entering  into  the  contract  with  knowledge  of  the  error 
had  waived  it,  and  a  price  additional  to  that  nanieil  in  [he  contract 
could  not  be  paid.'  C.804£,Sept.  13, 1900.  And  leM,  lo  thesainu  effect 
where  through  an  error  in  calculation  thehiweat  bid  for  in.4talting  lieat- 
in<' plants  was  $1.10S.-lll  instead  of  $2,1' 16. SO.  and  the  next  andlowest 
bid  was  for  $3,.lfil>,  and  the  lowest  bidder  with  knowle<lgo  of  the  error 
entered  into  a  contract  and  coniplclw]  tlie  same.  6'.  1960S,  Apr.  17, 
19(^.  A  contract  provided  that  "  the  United  States  sliall  be  eiititlou 
to  the  fixed  sum  ot  forty  doUant  as  liquidated  damages  for  each  and 
every  day's  delay  not  caused  by  the  UnitotI  States  •  •  ♦  gud 
that  the  collection  of  said  sura  may,  in  the  diacrelion  of  the  Secretary 
of  War.  he  waiveii  in  wliolc  or  in  part."  Held,  that  the  provi:*ion 
puqjorting  to  give  tho  Secretarj-  of  War  the  power  to  waive  the  liqui- 
dnled  damages  is  inoperative  and  void  imleiiH  under  the  circumstances 
of  the  case  it  would  be  to  the  interest  of  tho  United  States  to  waive 
such  damages,  that  the  contracting  oflicer  and  the  contractor  have  no 
power  to  vest  the  Secretary  of  War  with  such  power  to  surrender  iho 
rights  of  tho  UnitedStatos  without  conipensation.  Such  power  vests  in 
Congress  only.  C.  2S7S0,  Ftb.  10,  and  />«.  7, 1008;  ^S^S,  Mar.  6, 191 1 . 
Where  a  controct  contained  a  provision  "that  tliis  contract  malt  be 
subject  to  tlie  approval  of  the  Commissary  General  of  Subsbt«nce, 
Unit«d  States  Aniiy,  and  be  lemiintihle  at  anv  lime  by  him,"  held. 
this  provision  was  inserted  for  tlio  benefit  of  tlie  United  Stales,  una 
does  not  authorize  the  terminating  of  a  contract  againot  the  uitiToflts 
of  tlio  Unilod  Statt^s.  C.  US59,  Stul.  SI,  1901.  So,  where  a  contract 
with  a  telephone  company  requireu  the  company  to  render  a  certain 
service  at  the  rate  of  H  a  month,  and  the  company  demantled  JA  a 
month  on  the  ground  that  it  had  filed  a  new  schedule  of  rates  which 
liad  been  approved  by  the  Public  Service  Conimis.'iion  of  the  State  of 
Wasliington ,  kfUl  that  the  Secretary  of  War  was  witliout  authority  to 
waive  the  rights  of  the  United  States  acgiiired  tinder  the  contract, 
ami  the  Public  Service  ('oinini-ssiini  was  without  power  to  impair  the 
obligation  of  a  Govcniinent  contract.  C.  SDSSO,  Dee.  8,  1911,  and 
Jan.  4, 191g. 

Where  the  same  contractor  had  two  contracts  for  furni-^hing-  hay. 
I  he  prices  being  different,  and  hay  had  been  ordered  and  debverea 
under  the  low-priced  contract  and  paymi-nl-'t  had  been  made  and 
accepted  under  the  low-priced  conlrnct,  htld  that  tJie  deliveries  of 
hay  could  not  bo  subsequentlv  considered  as  made  under  the  high- 
pnced  contract.     C.  St/,t8,  Apr.  2S,  1907. 

IX  A.  The  lowest  and  next  lowest  bids  (from  the  same  place  of 
business)  for  supplj-ing  25,000  moequito  bars  were,  respectively,  45J 

'  Hut  where  a  (lenna  ((iiitraclod  in  urltiug  to  m>ll  to  the  Goveniniflnt  n  qtuntity  of 
Hhu(!kiia(  liOoTDUkpoiuulatatim^whoii  ihetnnrk*^  value  wh  I)  r«>nb<BpoUDi),  knd 
theshiickuhnil  been  <leliv«>Ted  ftnd  eont^inied.  Arid.  beeoiildKvuverculy  themukel 
vahi«  of  tb<?  «hucka.    Sumer.  tJ.S,,  132  U.S. ,406. 
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uid  40}  cents  per  bar.  On  the  day  followine  ihe  opening  of  bids  nnti 
bcforv  ll)«  «wart)  was  madv  tlii«(«  bidders  inainiiMl  that  crrore  were 
mude  in  co|)yi[i<;  th(>ir  bids  into  the  bliiuk  prujioi^aU,  referring  to 
thi-ir  originni  memoranda  to  ^how  that  the  price  intended  in  one  wax 
75}  oent«  and  iu  tlio  other  76},  and  »!<^ked  to  haw  tho  corrections 
made.  To  grant  the  requests  would  make  another  party  tlie  lowt'^t 
biddt>r  lit  fiii  cents  per  bar.  UrU.  ihat  the  miatakes  were  such  as 
to  t.-xciudc  consent  to  the  t^lLmo  tliiiij;,  so  tiiat  on  ucc«j)tance  of  the 
bid  tjiere  would  be  no  true  contract^ — one  party  intending  ono  tiling, 
and  the  otiier  party  nnotluT  thiuj;;  tjiul  tjiorofure  the  propoi«HU  con- 
taining the  erroneous  prices  should  not  bo  treated  as  binding  upon 
jjjie  parli^-s  making  them.'  C.  S80S,  Jvlij  St,  IS99,  SimilaHy , /»-W, 
Firh«FC  a  company Hubmit ted  a  proposal  for  furni^tliing  48  handcults,  the 
price  for  the  lot  b^'ing  $17.00,  and  it  appeared  that  before  the  award 
was  made  it  reported  tiint  it  had  inleuued  to  bid  $179,  and  that  the 
error  wns  a  clerical  one,  and  it  further  appean^d  that  the  next  lowest 
bid  was  Jl.lft.  C.  SQfiSj  Mar.  /,.  1899.  Similiarly,  hrltl,  whore  bids 
irero  iuvited  for  furriii>lung  l,2dU  grotrs  of  olive  drab  buttons  of  two 
sizes,  one-half  lo  be  of  each  size,  and  the  lowest  biddt^r  bid  for  the 
total  quantity  without  nunting  llio  size,  and,  n.s  (lie  result  of  corre- 
spondence, it  upjteared  that  the  larger  button  cost  considerably  mora 

'  In  Pollock  Ml  ConmrlA.  uoder  the  head  ol  "Uinuke  as  excluding  true  Miiuitnt, " 
[it  i»  Mal*d  ihiU  "It  tuiv  li*p|tm  that  each  pul.y  tucjuit  iiunii'lJiitii;,  it  inuy  tii>  a 
'pcvfKiljr  undinnotMl  uid  dcSniie  thing,  but  nut  the  miho  t1iiiij{  nnioh  the  ntlief 
ineaat.  Thua  tli«ir  niltids  avwr  met,  ao  ia  tint  uuconunouly  mid,  uid  Ibtf  fomu 
tlwjr  have  cont  ihnm^  nm  ino|H<ruiivi-;"  and  ihat  in  Ihi*  "rlom  nt  mora  i>iilK« 
oiw  jftny  or  both  may  be  in  error,  howrvrr  thai  «rhidi  preveDta  any  contract  bora 
bolng  foRmed  b  not  ihe  exitfU-nou  of  tnrur  but  iliu  vjtM  uf  inir  connDnt,"  aud  that  in 
meh  raw  "wo  majr  my  that  th''  >([n^ii<'t>i  is  nullifinl  by  fundHDipninI  vrm;  a 
Icnn  it  nay  be  conven!<'iit  lr>  uiy-  in  ••r^U-t  lo  mark  thi>  bn>«d  di^titirlion  in  principle 
tram  IhoK  oaca  wbi-n.-  miffiukt^  up^x-an  lu  a  puund  at  spKciul  nrlU-1. "  U'ald  »  Pollock 
on  Contiad*,  p.  682,  Thmt  Ammcan  Edtiion. 

Underdsteof  Jan.  H,  IHtfl,A(tonieyOi.-ni-ral  Miller  (20 Op.  1),  where  au  advcTiiw)- 
nwut  waa  made  fur  pmiKHiln  f<jr  iiuiulliii^  an  i-li-i-irirli^-ht  ptunt,  and  one  ol  the 
bida  waa94>3M).atid  ibo  biddtr  n>iki>d  tnmihdrnn-ihcliid,  rluiining  thai  it  hod  bi<uo 
made  eRoneouuv  inffleod  ut  (0,350,  ibt  rval  bi<l,  tho  fml  figure  4  neing  sulMUttiled 
Curth«figuraflthn>ii^arlrrirul<rror,  AeU,  tbatihi-  bid  was  iiu  bid  at  alland  uugjit 
nel  to  be  coniddored,  and  that  i(  accepted  it  would  niit  be  bttidiiiK  on  Ibn  bidder. 

See,  alao,  MofTMt,  Budskiiui  &  Co.  t<.  ItochuBler  (178  U.  S.,  373).  vliere  the  court 

bald  that  a  hiddnr  van  nlit^nTd  on  amnint  of  a  terioua  murtake  by  vitidit  |1M  pvr 

cubic  yaid  was  bid  (or  certain  enavaiton  (or  which  $!5  per  cubic  vatd  would  have 

Iwen  a  rcMonable  cbarsu,  the  cuurt  hutditig  thai  (hprv  vm  no  doubt  a«  lo  the  error 

baviBd  been  made;  that  it  waa  promptly  availed  uf :  and  thai  "when  lliu  waa  done 

the  tra)i«artMmAa(/n<i(rMMAed(A«dr;r«(o/aoontn]('I,ciliDf{  with  approval  th<t  fgllow- 

ioK  vsinctCrom  the  opiuion  of  the  Circuit  Court:  "Thf  complainant  is  not  end<«\-or- 

iag  'to  withdraw  or  cancel'  n  bid  or  bond.    The  bill  pmrr'cds  upon  tbr  ihcary  thai 

the  bbil  upon  which  Ibe  deCecda&ts  acted  waa  not  ihe  compbiinant'e  bid;  that  the 

iVomnhLinaDt  waa  uu  more  roapoiwible  for  it  than  if  it  bad  keen  ibo  nwult  ot  amphia 

Isr  the  Diwiakn  i>f  a  copyist  or  printer.    In  other  «rordi>,  that  tho  piopoMi  irad  at  the 

nx'ctiDg  of  ibe  beard  va«  one  which  the  ci>mplaiiianl  never  Intended  to  make,  and 

hbai  ibe  mindii  of  the  porlicii  nevri  in<-(  iijion  a  cDiitmit  baaed  iheieon.    U  the  dcfend- 

Unla  an>  correct  in  their  ccmieniion  there  i«  nbpiliitely  no  rodlMS  for  n  bidder  tar 

nublic  work,  uu  nunitt-r  bow  agfiravated  or  pal^btc  his  blunder.    The  moment  bb 

EiR)]Mj«al  ia  oppned  by  ibi>  executive  b<j<utl  Ka  i*  held  u.h  iii  a  Kravp  ef  ntrcl.    Tbcro 

R  ao  remr<ly.  no  Mcape.    If,  througb  an  error  of  bia  clerk,  he  bos  agreed  to  do  work 

pronb  a  million  dolhni  lur  t«<n  dolUin,  he  must  be  held  lo  the  strict  Ictier  of  bis  eoo- 

litract,  while  ri|uiiy  stand*  hy  with  folded  handN  and  tfon  him  driven  lo  bankniplcy. 

lTbud4-feadani'e]KieIllonadiiiilaof  nocYimpromise,  no  exception,  no  middle  ([round. " 

rSee,  alaD,  the  di-rinion  of  th<-  Cuiiiplmllr-r  of  Nov.  7.  ISII,  lo  ihc-  mmv  effi-cl,  wlii'ie^ 

Mhrouril  a  IV|u-cn>)ihicBlerMr,  u  biddernubtnitted  a  bid  uf  $28nper  1,000  feel,  iiu-t4*a 

'  of  $18S  per  1,*^  "^<i  'Of  1^  certain  cable. 
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than  lli«  smatlcr  one.  and  tliat  the  bidder  had  clfarly  intended  to 
bid  only  iipou  lh«  .siiiullvr  siw  bultoii.  lu>  I'^rroiU'ousIy  Kn[i])u^sini;  that 
onlv  oiie  aiM*  was  called  for,  tliLi  orror  having  been  portJy  contributed 
to  hy  tin  error  of  t\\v  conlracling  quartennastcr  in  »  letter  written  to 
the  biddpr  before  the  Bubinission  of  bids.  C.  2Se79,  Dee.  5,  l&U. 
Similarly,  hrhl,  whi>re  a  biddor  ofrtred  to  furnish  2,000  halyanU  nt 
l!>i*e  a>nt8  ppr  pound,  which  would  make  the  cost  of  each  halyard 
1114  tents,  and  il  appeared  the  person  making  the  bid  had  bpen 
in.structL-<i  to  bid  not  exceeding  Iflji^i  cent.>*  ixt  hahjard,  but  na  rope  is 
usually  sold  bv  ibo  pound,  httdinndvertouttv  written  the  woni  pound 
instead  of  hafyard.  C.  8S68,  Ma>/  21  and'Juhj  6.  1900.  Simdarly, 
hfUt,  where  the  lowest  bidder  oiTi-red  to  do  the  phirnbing  in  a  !*et  of 
quarters  for  82,997  the  next  lowest  bid  heinj;  $4,4tKI,  and  upon 
recei^'ing  the  eontract  for  cxeculion  the  lowest  bidder  refuaed  to 
execute  il,  claimin''  that  Iiih  hid  was  only  on  half  iho  set  of  quarters — 
the  set  heme  double.  An  examination  of  the  details  of  tJie  bid  clearly 
8upporu>d  thi.^  claim.  C.  S7S8,  A-ug.  SO,  1900.  Similarly,  AfW,  where 
the  onlv  bid  received  for  memuraudum  books  was  for  fi  cvnt«  each, 
and  it  clearly  appean'd  that  the  cost  of  manufacture  of  books  exceeded 
5  ccnis  cncli  and  that  the  price  of  5  cent*  w«.s  the  result  of  a  eJerical 
error.     Similarly,  htld,  where  the  lowest  bid  for  a  Vi  months'  sup- 

Ely  of  oats  wa-i  $1.07  )K'r  100  pounds,  and  at  the  opening  of  liie 
id»  the  lowei4l  bidder  promptly  called  attention  to  hi-<<  hid  of  $1.07 
and  claimed  it  was  an  error  and  should  be  $1.17,  and  clearlv  showed 
ihftt  an  error  had  been  made  in  iran-spnsing  iigurea,  and  asked  to  be 
permitlvd  to  correct  the  bid  accordingly.  It  appeared  that  all  other 
bids  were  substantially  higher  than  $1.17.  C.  kS-iSS,  June  7,  JOtl. 
Similarly,  kfld,  where  bids  were  invited  for  constructinfl;  "ono  bar* 
rack,  two  double  sets  and  one  single  set  officer!)'  quarters, '  the  lowest 
bidder  offered  to  construct '  'four  buildings  numberiNl  on  plans  120-A 
and  I"J1~E|  and  1I1(J-B"  for  $4:J,700,  not  intending  to  bid  on  one  of 
the  double  ollicers'  quarters,  and  on  the  same  dav  bids  were  opened 
wrot«  the  iiuftrtermft.ster  that  his  bid  wa.t  not  on  all  tjio  buildings  but 
on  onlv  "four  buildings,  on«  tsingle  olTieirs'  quartent,  one  double 
oflicera^  quarters,  ami  one  barrack,  making  in  all  four  buildings,"  and 
agreed  to  construct  tlie  additional  set  of  olhcers'  quarters  for  $6,.W0. 
Tiie  claim  of  the  bidder  as  to  lus  intention  waa  supported  by  ample 
evidence.  The  next  lowest  bid  was  $19,243.  C.  «!tS6,  Aug.  S,  1900. 
A  company  submitted  a  proposal  for  manufacturing  undendurla  at 
68|  cents  per  garment.  Before  the  award  was  made  Ibe  company 
claimed  tliitt  an  ermr  of  10  eent.»  a  garment  had  been  made  in  trans- 
ferring the  ti-^ures  for  tho  cost  of  the  work  from  the  papers  made  out 
by  the  bookkeeper  (who  was  taken  sick  and  laid  up  for  10  days)  and 
wno  discover(^d  tjie  eri-or  wlic-n  lie  relunu-d  to  duty.  The  tigurea  of 
the  bookknflier  showed  an  estimate  of  tho  actual  cost  averaged  74| 
cents  per  garment.  In  submitting  Iho  proposal  this  cost  was  erro- 
neously set  down  as  l)4i  cents  and  4j  cents  were  added  bh  profil, 
makin;^  the  bid  68)  cents,  whereas  it  should  have  been  78|  cents. 
The  pnco  was  so  low  that  the  oflicer  repivsenting  the  Government 
would  have  noticed  it  was  probably  erroneous,  lltld,  that  the  bid 
might  W  corrected  to  conform  to  tJic  intention  of  tlie  bidder,  and  tlien 
consideivd  along  with  other  bids.  C.  2r>0.'tS,  May  S7,  1909.  The 
lowest  bid  for  constructing  quarter  at  Fort  D.  A.  Kussoll,  Wyo., 
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van  S-ld,0(><)'>  <li«  next  lowest  bid  v/n»  $55,450,  and  tJie  Mtimate  of 
tho  Quftrl«rmii8U»r  General's  olRce  for  the  work  was  $00,I5S,  On 
the  (Inr  following  tjie  opcninf;  of  the  bid.i  ttio  lowest  bidder  wrolo  to 
the  (^iinn^rmasU-r  Geaenil  minting  that  hu  bad  uiiide  n  uenoua  mis- 
take in  fuUing  to  add  any  jierconta^  for  profit,  and  Hnl>ap(|uenljy 
dwiined  to  accept  tho  work  ueiU-fw  nllnwi-ft  to  add  10  jit-r  cimt  for 
pn)ril.  Held,  tbiit  the  error  in  fiiiliiic  to  include  the  percentaj^e  for 
profit  won  a  fundamental  cmir  in  rnlculation,  and  that  the  liirl  <lid 
not  exprc:<«  the  true  intcutiou  of  the  bidder,  whielt  wtis  to  make  a 
bid  covering  his  estimate  for  the  work  with  the  usual  percentnee  for 
profit.  C.  19795,  May  28,  1906.  Tho  lowest  bid  for  constnicting  a 
"  M'wer  s^'8tem,  water-distributing  sVBtem,  the  steel  tank  mid  trestJo" 
at  Fort  Ikliley,  Cal.,  was  $d,682|  tlio  next  lowest  bid  wan  Sir),$2l. 
The  lowrat  buldor  refused  to  enter  into  a  contract  for  the  above  con- 
slntction,  claiming  that  hia  bid  was  a  mistake;  that  it  was  intended 
to  bt^  on  the  sewer  sj-stom  only.  The  contracting  olhcer  !*tated  that 
when  the  lowei^t  bidder  asked  for  the  plans  "he  asked  only  (or  the 
sewer  plans,  slating  that  he  did  not  desire  to  figure  on  the  wat«i^ 
distributing;  system  or  the  xleel  trestle  and  tank."  Utld,  that  tJiu 
error  waa  a  funilamental  one,  and  was  clearly  known  to  the  contract- 
ing otliccrs  to  be  an  error  at  the  time  of  tlie  bid  and  that  the  guar- 
antors of  the  bid  could  not  be  held  oa  their  guaranty.  V.  li/,4(l, 
Aj>r.  21,  1903.  The  lowest  bid  for  arctic  overalioes  was  $l,.'i425  a 
pair,  lite  uulyotlier  bid  was  $'J.55,  and  previous  bids  for  ntgularnizes 
had  varied  from  $2,-l8  to  $L'.S7  a  pair,  *Then  asked  as  to  uie  source 
from  which  tlie  articles  wouhl  bu  lurntslied,  the  lowi>sl  bidder  named 
the  rubber  company  wliich  liad  made  the  bid  of  $2.55.  Tlie  lowest 
bid  wiLs  maile  afl<-r  an  examination  of  only  the  sample,  whieli  had 
the  word  "Cuiideo"'  branded  on  it,  from  which  circumstances  the 
bidder  fiiipi>os<-d  the  sample  to  be  what  for  many  years  had  been 
kniiwn  to  the  trade  under  that  name.  But,  in  fact,  there  was 
anotlier  kind  of  arctic  overshoe  specially  manufactured  under  llie 
aame  name  anri  iH'lling  for  about  $2.55  a  pair,  the  exist«nce  of  which 
waa  unknown  to  the  bidder.  The  SDcciltcation.s  which  had  not  been 
aevn  by  the  bidder  clearly  showed,  however,  tliat  the  desired  article 
was  to  be  manufactuivd  to  onlcr.  Hfld,  that  the  bidder  was  not 
entitled  to  withdraw  his  bid  on  the  j^round  that  be  had  been  mi-tled 
by  the  standard  sample,  but  was  entitled  to  withdraw  tiis  bid  on  the 
ground  that  the  bid  was  so  clearly  an  error  tw  to  price  that  tho  error 
was  a  fundamental  one  and  must  have  been  known  to  the  repre- 
sentatives of  the  riovernmont.  and  the  bid  could  not  pnnierly  be 
accepted  with  the  knowledge  of  its  being  orronoous.  V.  22S58,  Jan, 
7,  1908. 

A  bidder  proposed  to  furnish  50.0U0  ptiim  of  canvas  leggins,  (he 
duck  tx)  bo  evenly  and  thoroughly  dyed  through  in  the  fiber."  tho 
manufacture  to  commeme  3U  days  from  date  of  award.  The  Udder 
requested  that  his  bid  be  not  considered  or  that  he  be  allowed  five 
months  in  which  to  o.ninience  tlie  manufacture,  giving  as  a  reason 
for  the  requ*>st  the  fact  that  prior  t<>  submitting  the  bid  a  certain 
firm  bad  promised  to  deliver  in  W  days  any  desired  quantity,  but  that 
a  few  days  afti^r  opening  the  bids  this  firm  notified  the  bidder  that 
it  had  overlooked  the  requirement  as  t^j  the  material  being  (ly<-d  "in 
the  fiber,"  and  tlint  in  consequence  of  thix  requirement  the  price 
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woulil  I>o  ftt  Icost  30  por  cent  higher  and  tJiat  no  goods  in  any  quHn 
tity  could  bo  dclivcretl  within  five  months.  Thereupon  the  hidder 
ntlVmptcd  to  ohtnin  tho  ninlonal  elsewhoro  and  woji  told  that  tho 
lirrn  in  (juL'^^tiuii  wie^  the  only  ono  thai  could  riirnL^h  Ihnt  particiiiar 
material.  llehf.  that  if  investication  showed  that  it  was  a  practical 
iiiipossibiiiiy  to  proenio  Iho  iDitleHtiU  within  live  month.-*,  the  time 
Tor  comrneiioinj;  tnunufaeture  could  lawfully  bo  oxtoiidocl  accortl- 
ingly.     C.  ^2i>S7,  Jan.  6,  1.908. 

llio  lowest  bid  for  the  coiistnictioii  of  n  proposed  railroad  track  on 
Sandy  Hook  wns  $4(1,0(10,  the  npxt  lowest  bid  beinji  $74,202.  Sub- 
sequent (u  llii^  opening  of  tho  bids  the  lowest  bidtler  notilipil  thocoii- 
tnictin;;  olliccr  tliat  aii  error  had  been  made  in  its  bid,  and  subniittt'd 
an  Amended  birl  of  $67,000,  which  it  staled  wna  "  ba-ted  on  correcting 
error  in  former  bid,  making  sum  $fi0,200,  nnd  iKldiiig  $.5  apiece  for 
drivin"  1.3(iO  piles,"  which  wouhi  bo  $r..SnO.  In  support  of  its  cliiim 
tho  biilder  presented  the  original  load-pencil  eslimale  on  which  the 
bid  vna  Im^rd.  on  which  appeared  un  item  for  "40,000  feet  piling, 
80.34i,  $1.:}S0.""  This  should  have  been  $13,S0(l,  an  increase  of 
$12,420.  In  the  lead-pencil  estimate  the  total  of  the  items  wa.s 
$40,725.(10,  the  Md  submitted  being  $4R.OOO:  the  <iifferenee,  about 
13  per  cent  of  the  eslimale,  being  the  biilder's  profit.  If  the  aniount 
of  tho  error,  with  tho  same  percentago  of  proht  thereon,  were  added 
to  the  bi<i,  it  would  bo  slichtly  over  $Civl,W)0.  Tlio  amended  bid, 
however,  was  $07,U00.  tho  difTL-rence  being  tho  proposed  chai^  for 
driving  1,300  piles  at  tH  each,  and  profit  thereon.  With  reference 
to  the  last  item,  tho  original  lend-peneil  estimate  ineluileil  an  item 
for  ilriving  piles  as  follows:  "Driving  1.35i  pilra.  S2.2(i.  52.ft74.'10." 
It  did  not  appear  that  tho  1,300  piles  referred  to  in  tho  amended  bid 
bwero  additional  to  iboso  covered  by  tho  lead-peneil  estimate.  Heid, 
'that  the  bidder  should  bo  required  to  cleariv  establish  his  error  by 
evidence  under  oath,  and  nlsoetitablish  that  the  lea<l-ppncil  memoran- 
dum Vtts  the  original  e-sliniate  on  wliich  tho  bid  was  based,  and  that 
this,  in  connection  with  tho  comparison  of  tho  bid  itself  with  other 
bidfl,  wouhl  be  stiflicient  to  show  that  the  error  occurred  as  claimed 
nnd  would  justify  the  reformation  of  tho  bid.  Held,  nUo,  that  the 
bid  was  based  on  a  fundamental  error  and  did  not  e.\pree8  tho  real 
intention  of  the  biililtir,  and  that  it  would  bo  pi"oper  to  allow  the 
erntr  to  bo  corrected  and  to  treat  the  bid  so  eorrecled  as  the  real  bill, 
and  that  the  corrected  bid  should  include  the  same  percentage  of 
proJit  on  tho  amount  of  the  error  as  was  cnleulaled  in  the  bid,  but 
nothing  more.  HcUl,  also,  that  tho  bidder  should  not  be  permitted 
to  amend  hi.s  bid  to  includo  the  proposed  chaise  for  driving  l,3fi0 
piles  at  $5  each,  as  this  item  was  covered  by  the  original  t^timato  and 
It  did  not  appear  the  original  estimate  was  the  result  of  a  fundamental 
error.     C.  I8S44,  July  6,  lOOi. 

IX  B.  WTiero  bids  wore  invited  for  "200  galls,  oil,  sperm,  in  gall, 
pans"  and  the  lowest  bidder  submittp<l  a  sample  labeled  "sperm  oil," 
and  no  test-s  were  made  at  the  tinn^  of  the  award,  and  tho  bidder  wiw 
notified  that  his  bid  for  "2U0  galb.  oil,  sperm,  in  gull,  cans,  like 
sample"  was  accepted,  and  upon  deliveir  of  the  oil  a  chemical  test 
revealeil  that  the  oil  wiw  not  R|>erm  oil,  but  fiih  oil,  and  the  .sample 
previously  submitted  was  founii  to  bo  tho  same  kind  of  fish  oil.  IJtld, 
that  the  sole  was  one  by  both  sample  an<l  <lescriplion,  ami  that  it  was 
nut  suOJcicut  tliat  tho  goods  deiivered  conformed  to  tho  sample,  but 
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thrv  must  rudfurin  aUo  to  thv  (Inscriptitiii.'  0.  SJiSSS,  Jan.  14, 1900p 
^i$4,  Fth.  £8,  mo.  So,  whcro  bidder  offereti  to  supply  hm  Aowa 
snooln  of  •■  basting  cotton  "  coiifoiiiiing  to  standard  sai]j]ile,  Md,  tlmt 
if  tli<.> sittndard 8ttui[>lo  wmi  not  known  (■ollic trade 08 "b^tiuf; cotton*' 
and  was  not  such  m  fact  the  bidder  could  leffaJlr  withdraw  his  bid. 
a  2S7S2,  Au^.  18,  1908. 

IZ  C.  A  biddor  offered  to  furnish  1.600  pounds  of  bacon  at  I4J 
cents  for  $23.00  instead  of  for  $230.  The  flri-or  was  dnn  to  the  nii-o- 
Il'shduu;  of  a  clcrlt  of  \\w-  bidder.  Tlio  noxt  lowr-sl  bit!  was  for  more 
than  $2.1().  A  contract  was  entflivd  into  to  fumlsli  the  bacon  at 
933.00.  iVftor  part  of  the  Biipplies  Inul  bcpii  funiishwl  the  error  in 
coJcuIation  was  discovored.  J/eW.  the  contract  was  not  bindiii);  on 
th«  contractor,  and  a  siap]donientnl  contract  rould  be  entered  into  on 
the  bAsis  of  payini;  for  all  suiiplies  idready  furnished,  and  another 
contract  made  with  the  actual  lowest  bidder.     C.  SOSSS,  Sfpt.  A,  UiOU. 

X  A.  Whciro  a  contract  provided  for  iiistnlliui;  a  wirctcws-tclp{ii-(iph 
system  in  Alaska  between  two  ]iointe,  one  of  which  was  de»«Tibpd  im 
''at  or  near  the  mouth  of  Delta  Kiver  and  Bnt*8  Kapids/'  htki.  that 
the  selection  of  a  point  75  milfts  disljtnt  from  the  moutti  of  the  Dt'ltn 
Kix-or  would  not  comply  with  the  terms  of  the  contract.  O.  12705,  \ 
Avr.  3,  1003.  * 

Wliere  a  eotitract  provided  for  the  erection  of  quarters  at  a  certain 
dt^fiignatixl  place  in  a  post  wluch  all  bidders  were  urged  to  exainino 
before  bidthnfi,  and  arter  the  contract  hfld  been  signed  the  UnitMl 
States  changed  the  site  of  the  propotted  quarters  to  a  location  about 
4-'>0  feet  from  tlie  original  site.  Ueld,  the  contractor  was  under  no 
legal  obligation  to  carrj-  out  the  contract  on  the  new  site,  even 
lliouRb  the  new  site  was  considered  by  the  United  States  to  bo  moral 
ailvanlageou!*  than  the  old  one.     €.  20Sm.  Anq.  SI.  I!f06. 

XB.  Wiiere  a  contractor,  exprewly  ami  wiiliout  coiuUtion  or  re»- 
ervation,  engages  to  perform  a  specific  work  or  Hcrvice.  he  is  bound 
!>)■  \ui  conlnict.  although  it«  e,\ecutinn  prove  lo  be  beyond  his  power, 
if  within  Ibe  scope  oi  other  private  exertion  to  accoinplisli.  Aa 
where  one  contractnl  to  remove  the  boiler  of  a  »teamer  wrccke<l  in 
Chcsapenke  fiay.  but,  after  extended  searcli,  was  uiial)le  to  Jind  it— 
hfM,  tnat  he  could  not  legally  be  paid  the  amount  stipulatinl  in  llin 
contraet.  P.  S9.  330,  Mnr.  SO.  IS90.  AUo,  wliere  a  contraclor 
agrew  al)8ohit4'ly  to  furnish  potatoes  and  onions  at  a  etjitcd  price, 
without  any  condiltoii  Ijtniling  them  to  those  he  shall  grow  or  which 
shall  be  Kn)wn  in  the  vicinity,  and  without  any  savmg  exception 
on  awount  of  failure  of  crops,  fldd,  lie  can  not  legally  be  exru^-ed 
from  tile  pcrforinnnce  of  his  eontrnct  by  reason  of  the  destruction 
of  his  own  crops  by  a  local  hail  storm.  0.  U2o9,  Sept.  31,  l!><>t. 
Also,  where  a  contractor  agn^ed  absolutely  and  unconditiotiully 
to  supply  fresh  beef  at  the  Presidio  of  San  Francisco,  it  being  pro- 
vitletfui  tlio  contract  that  i»  c«.*e  of  Uio  contractor's  failure  "  the  eom- 
missar^'  is  authorized  to  supply  by  open  purchase  any  deficiency 
rei^ulting   from   stuh   failure  '   and   that   tlie  contractor  "shall    be 

'  ^«ctioii  14  oi  the  imUnmi  (oIpsi  act.,  vhich  in  tho  law  iii  pracdcally  ovrry  BUit«,  is 
>tf  Inllowit;  "Where  tli«r»  Js  a  ciitiiract  lomlloiatale  vfguodii  by  dcecrijidoii,  there  U 
on  impllml  wnmnly  thut  tho  gooils  tihotl  earretipond  with  ^o  dMcriptiim,  tui4l  if  thai 
coninct  oTMle  bo  by  rainple.  a*  w«ll  am  by  dvMription.  it  ignot  #uflTci«^t  that  the  bulk 
o(  U»«<  gMds  cutmseiiModii  wtlb  tbe  saoi|>le  il  the  goods  do  not  alw  curronpoiitl  with  the 
dMcnptimi." 
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cliArgecl  with  Any  (ixmR!^  of  «o»t  over  that  of  fiirnisliing  at  contrnot 
price,"  ttuii  tlic  coiitrnctor  failotl  to  funiitdi  Ix-cf  for  scvcrul  daya  owing 
to  his  plant  being  partially  wrecked  by  tlio  earthquake  of  1906.  and 
tho  contractor  sought  to  bo  rcliovc<l  from  thn  oxcf-88  of  cost  rotiullitig 
from  the  open  purrJiase,  Itetd,  that,  as  the  rontract  did  not  con- 
template bpof  from  a  particular  lieril  or  slaufihtnrod  on  tlio  pritmises 
of  tlit>  ronlructor,  such  that  if  the  herd  perislu'd  or  tho  plant  was 
deatroypd  by  mrt  of  Ond,  the  contract  would  become  impo.'SHiblo  of 
perforuiauce  as  ooutcmphited,  but  as  tho  contract  simply  hocame 
somewhat  more  expensive  as  a  result  of  conditions  growing  out  of 
tho  carthqunko,  the  coiitrm-tor  could  not  logallv  ho  reliov«d  of  the 
charge.  C.  198S0.  June  9.  lOllG.  A  contriu;t  for  supplying  certain 
hams  for  shipment  to  tlie  Pliilipptne  Islands  providetf  that  tho  hams 
should  be  cured  by  a  proct^ss  itul  usi-d  in  cuHtig  hnius  for  the  general 
trade.  To  be  acceptahle,  tliey  miist  have  been  in  procesfi  of  cure  for 
not  less  than  60  <hiys,  during  which  time  tho  Umted  Stal4«  was  to 
have  the  right  of  making  various  inspection.^.  The  contract  further 
provided  "that  in  coso  of  failure  of  the  party  of  the  »ooond  part  (the 
contractor)  to  deliver  any  article  ns  silpulaiod.  the  party  of  the  firet 
part  (the  ignited  States)  is  authori/.ed  lo  supply,  bv  open  purchtse 
or  otlicrwise,  any  deficiency  resulting  from  said  failure,  tJie  articles 
so  procured  to  be  as  nearly  a»  prarticalde  of  the  <uime  kind  and  quatily 
in  all  respects  as  those  to  bo  furnished  hvreundor;  and  tho  said  party 
of  the  second  part  shall  be  chareed  with  anv  excess  of  cost  over  that 
of  furnishing  at  the  price  namca  herein."  Jlrld,  the  contr-act  did  uot 
relate  to  any  particular  hams  but  only  to  horns  cured  iii  a  particular 
manner,  anJi  was  an  absolute  and  unconditional  contract  to  furnish 
hams  so  cured,  and  an  a^^t  of  God  niakui^  it  impossible  to  comply 
literally  with  tiie  contract  as  to  the  method  of  curing  did  not  relievo 
the  contractor  from  the  obligation  to  substantially  carry  i^  into 
effect  by  fumisliing  other  hams  as  nearly  a.s  prwticahle  of  the  same 
kind  and  quality.  Held,  further,  tliat  if  the  Goviirnment  did  uot 
give  the  contractor  an  opportunity  to  substantiallv  comply  with  the 
contract  after  its  literal  compliance  was  rendereif  impos.siblo  by  an 
act  of  God  the  contractor  would  bo  i-ehcved  therobv  from  any  further 
obligation  of  the  contract.  0.  lf>tf)S.  Au{i.  HI .  liHfii.  So.  alio,  where 
a  contractor  in  tho  Philippine  Islands  ngi-erd  absolutely  and  uucondi- 
tionall;  to  supply  foreign  beef  and  mutton,  Ufld.  ho  would  not  bo 
relieved  from  nis  contract  by  reason  of  a  breaking  down  of  the  refrig- 
erating machinery.  C.  18589,  Oet.  1 1 .  I907.  AVlicro  tho  contractor 
in  a  Goveniment  contra<^t  for  installing  an  eleclric-lighling  system 
at  Fort  VVilham  McKinley.  Philippine  I^lanils,  agreed  "to  conipk'l« 
in  nil  re.*ipo(ts  the  work  called  for  under  this  agreement,  on  or  before 
the  date  stipulated  for  such  completion,"  without  an  exception  of 
any  kind,  held  that  the  contract  was  an  absolutt'  undertaking  lo 
complete  tho  work  by  the  stipulated  lime,  and  that  tlie  contract<ir 
could  not  bo  excused  for  liis  failure  to  complete  tlio  work  within  ttiu 
time  fixed,  the  failure  lieing  due  to  delay.*!  in  procuring  material  from 
tho  Unitod  States  by  mason  of  st  rikes  and  washoutti  ot  rnitwa\'s  in  tho 
United  States.  C.tJ^e,  Am>.  i6. 19)JS.  Whereacontractwasmoao 
to  eiila^  a  certain  levee,  and  about  one-seventh  of  it  wa-s  wa.-^hed 
out  before  work  was  entered  on,  held  that  as  tho  work  lo  ho  per- 
formed under  the  ciHitrart  was  diviisible.  and  a.s  much  the  larger  part 
of  it  wae  iutacl  and  the  partial  destruction  had  not  rendered  the 
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remaining  work  more  diflinill  nr  4>xpoii)tive,  tho  partial ilratmction 
would  not  reiii'vo  tlic  coiilructor  fn>m  hia  obligation  to  enlst^o  the 
remaining  portion  of  tli©  levee.     C.  1^0^,  Feb.  IS,  1904. 

Z  C.  A  cuntractor  was  rtfuiiirinl  bj'  tho  terms  of  his  contract  lo 

fumlih  2,000,000  pouQd>i  of  "wild  Arizona  hay."     By  reason  of  a 

(Irouj^lit  and  coit^C'itiont  fuilurv  of  tho  f^russ  trrup  it  boc^tmc  impossible 

lCO  carry  out  tho  contract.     //■■/(/,  tho  drought  conatitutwl  an  art  of 

^Qod,  and  tho  contractor  should  bo  excused  from  performance  of  his 

contract.     P.  56S59,  Oct.  31,  ISO-i. 

Z  D.  fltld  with  rnipcct  to  the  fj^i^wtion  whethor  thp  cflnlmctor  for 
dredgjing  iu  Great  South  Bay,  N.  \.,  was  released  fruui  the oblif:ation 
to  finish  the  contract  by  roason  of  an  inj  unction  obtained  by  the  I.^en'ia 
Blue  Point  Oyster  Cultivnlion  Co. — tiie  dredf^ing  being  tluuugh  aub- 
raerped  lunds  leased  by  tho  State  to  that  comjiaiiy  for  ovster  culture, 
that  where,  as  in  thia  caao,  the  impossibility  is  crooted  liy  law  and  is 
only  temporary,  the  obligation  is  not  extinguishtrd.  but  oidv  sus- 
pendctl'  miring  the  continuance  of  the  injunction;  and  that  the  t'nited 
btalcH  would  not  be  IJnblo  to  the  cuntractor  for  any  damages  on 
acrount  of  the  suspt-nsion.     C.  S270S,  Feb.  5,  1.0OS. 

Z  K.  Where  a  contiuctor  for  the  manufacture  of  certain  khaki  r.ap9 
was  forced  into  biinkrujtlcy  proceedings  before  the  dnle  feted  by  the 
contract  for  its  completion  and  a  receiver  was  appointed,  held  llmt  tho 
fact  thai  the  eoittractur  had  become  a  bankrupt  prior  to  the  timo  set 
for  the  final  deliverj'  of  the  caps  did  not  relieve  hira  from  the  uceessity 
*  completing  the  contract  according  to  its  terms,  and  that  the  (Jovern- 

snt  could,  in  accordance  with  tho  terms  of  the  contract,  decJino  to 
receive  deliveriea  after  the  date  of  delivery  aa  fixed  by  the  contract. 
C.2796S,  JIar.  13,1911. 

ZI  A,  A  bid  for  furnishing  forage  was  accompanied  bv  a  duly 
«xecnt4*d  guaranty  that  in  ense  the  bit]  -ilmuld  be  accepted,  tne  bidder 
would  e.xocut«  a  coiilriict  within  ton  duys  after  notice  of  such  accept- 
ance. After  tho  bid.i  were  opened,  but  before  the  bid  wa.-*  accepted, 
the  bidder  by  letter  withdrew  it,  llrl'l,  that  the  bidder  could  not  bo 
held  for  the  reason  that  the  bid  alone  did  not  coiistituto  a  contract 
under  section  3744,  R.  S.,  whicli  require!*  u  contract  "to  be  reduced 
to  writing  and  signed  bv  the  controetiiig  parties  with  their  names 
at  the  end  there^>f."  ifrUl.  al.to,  that  the  sureties  on  tho  guaranty 
could  not  bo  held  fur  the  reason  that  the  bid  had  not  been  accepted 
aa  required  by  (ho  condition  of  the  guarantv,  aa  the  bid  was  with- 
drawn before  aeeeptanco  and  haring  been  withdrawn  nould  not  ihere- 
ftfter  bo  accepted.^    /*.  65.  S7S.  J^y  7.  ISO/,:  C.  419.  Oct.  3,  IS94. 

'  7M«w.324;9Cyc.C27, 030;  Slierman  County  o.niwsKl.08N,W.flflO,  TliBinjiiac- 
lioo  tnjiBltenrafdsdliButvuil,  it  IM-Etit;  livid  Ihut  iLe  iiil«  uf  iliv  li^a^e,  uudet  the  graor 
frDia  tiie  Stale,  vtu  mibjcct  to  tlin  richt  of  lhi>  [-'rdf-ntl  fiovcmmiMit  tn  Uku  t^e  aub- 
iuckihI  bnda  (or  tho  ImprDvoment  of  Da\'igution  witliout  compenmitioii  tn  the  Slato 
ur  iUjeraatM. 

'9  0(1.  Alty.Ocii.,  I'lilSid.,  MS,  651.    In  (he  lutt«rupuiiOD  tti«AltoiraevOeneroJ 

boM  that  u  the  jrumwUvwcompniiyiTiK;  the  lii<l  wu  (or  lb* acta ot  the  bidaer  "after 

>  beinK  luiliGml  ofthe  occeplauce  of  uid  bl<l, "  anil  the  withdrawal  of  th«  bM  hAviof; 

j  takea  |iUeo  priur  lo  iiH  iuv-i.'ptai)c«,  noiibct  lliobiildur  nor  his  BiirciiM  were  liable  upon 

'  thtjnijunnly.     llo  inlim.aUiil.  tiowvver,  that  a  rciTiirrciicR  of  the  <lilBculty  micht  b(i 

■vftld^  by  a  properly  u-oriled  eluluie  or  guaiaoty.    In  a  later  opiaion,  dated  Augiuat 

51,  im  (2t  0)1.  Atiy.  Uon.,  56),  in  au  opinion  c«udere<l  tli«  Swretary  ol  the  Navy. 

lift  cit«d  UiMO  opiiiiunH  m  tho  nilinsH  ol  th«  Dojnrtmoat  of  JiiirtUx!  "in  tli«  aboenca 

ofany  Bperial  fflAlutory  provierion;"  but  referring  to  mc.  3719.  R.  R  .  which  apccially 

relaua  to  blda  ia  the  Nary  Departmeai,  and  requirci  each  ptvpoaal  to  be  aciroia- 
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XI  B.  Paruginpli  548,  Armv  Kcgulations,  1010,  pmvi(lc8:"Beforaj 
thn  tinip  for  opening  any  bidder  may,  without  nrejudire,  M'itlidrawi 
from  cuuipctition  by  giving  written  notice  of  his  oecisiun  to  tl)0  officer] 

panied  "by  a  written  giinnoty  •  ■  •  itu^t  Uie  bHliltu'  if  his  bid  i>  aocepteJl,,] 
wilt  •  *  •  sive  bnnd  wiib  good  &nd  niSlciont  tmretJM  to  furaiiih  the  ninJMH 
propogcd,"  wid:  "^Lri(^ii)-  (.-uDBlruM,  Ma  does  not  pKVMit  ■  withdmwal  9^H 
■oceputnco.  Liborally  c«iuitni«d,  in  conformity  with  the  nuuiifnut  intiinl  onH^ 
provtohiD.  I  tbink  U  Enay  lairly  be  hdd  that  it  buid«  tbo  bidder  m  sund  by  bia  bfdTI 
Kt  IcMtt  nft•^^  the  hour  01  opeDiDg.  The  tbm  being  doubtful,  I  am  incliDcl  to  pvn 
a,  libcrnl  coiiRtniction  to  the  iilAtutc,  naco  in  tbii^  wny  only  can  ita  atiihnriiati\'o  oon-j 
atructlon  be  obtain^  Irom  Mie  couns^  I  would  therefora  adviM  that  Ur.  NeviUal 
be  htld  to  hi*  jiropoNil.  nod  that  do  right  ol  withdawd  on  his  p«rt  be  ivrafcnixcd,  ^un 
that  he  and  b  is  guanuiton  bo  hdd  rcvpoiiriblo. "  1 

A  toaluie  similar  to  kc.  3710.  R.  8.,  Tefcrrcd  lo  above,  KKulatM  the  letting  of  coutncul 
liy  tbc!  War  Department.    The Mtaof  Apr.  10, 1S7S(20  Sukta.,  3fi),  and  Har. 3, 1883  (23 1 
SUil«,,48T),  autboriio  the  S«cr«il«ryDt  war  to  "pnivTibo  ruin*  and  rvipilMioiM  to  MJ 
obaerved  m  the  [wopwation  and  ■ubmiceiiMi  ana  openiiuc  of  bida  for  oontmrU  underi 
thfi  War  Dcpnilmcnt.    And  he  may  require  ^vtiry  bid  ki  be  Aocumpauicd  b  v  a  wiitteu 
ftiinntniv-,  meriod  by  one  or  more  rrapotwiblo  ponunji,  to  thr  offset  t>ini  be  or  tbeyl 
utidertaKo  tout  ihe  bidder,  if  faifi  bid  Js  accepted,  will,  at  such  time  as  may  be  ptaj 
■cribed  by  the  Secretary  of  War  or  the  olfi<-or  auth'n-iEC^d  l»  make  a  canlniirt  Q^MH 
premium,  favo  bead,  with  ^'od  and  culiiHont  ^uirrtion,  In  fiimiiih  the  ailpplie^^^f 
praed  or  Id  perform  the  service  required.    I(  nfter  the  uccoplHni.c-  vl  !i  bid  and  ^^^H 
llcslinti  Ihc'TTH^f  to  [111  bidder  he  bilii  witliiu  the  Iimi>  prrw-ribol  by  Ibo  Sot^^^H 
of  War  or  other  dulv  authorixed  nfflccr  tp  enter  into  n  r-mnmd  nnd  (unii«b  a  SHH 
wilb  good  ftnd  mtlBcieDl  Mnirity  for  the  proper  fuinilment  of  lis  tcmu,  the  Secretary! 
or  olbec  authorised  officer  rtiall  piveeed  to  contracl.  with  sumo  o1h<n'  pmi>n  to  fumMU 
the  KUpplicB or  pertorm  the  fwi^ioe  lei^uirvd. and  rHaU  [frilivdth  cau«o  the  differene«i 
between  the  amount  speeilSed  by  tlic  bidder  in  defuull  in  iheiinjpMuluiut  iheamountj 
fnr  whi'li  he  mair  have  rontracte'l  with  another  pjirty  to  f  ittn  urn  tbo  mippliee  or  perfoniH 
the  a>rvice  k-t  the  whole  period  of  the  ptoponl  to  bo  rha[};<»l  tip  a^inat  the  bidd«] 
and  hiji  cunnuilur  or  gunranlurs,  and  the  sum  may  be  iinm#diat«ly  recovered  by  tfao 
Uiiiied  Rtaio«  for  the  use  of  thn  Wur  Di-tiHrimi-nL  in  u>n  action  of  debt  aickintt  eitlter 
nr  all  of  eucfa  pereoiu."    Wliere  uiidcir  the  Ab^vo  naiuieit  a  RUannty  accouipanyiog 
a  bid  provided  that  if  Ibe  bid  "be  at-cepted    •    •    •    within  eixly  dovs    •    •    • 
Ihe  (Old  bidder    •    •    •    uriH.  wiihiii  iMi  dayii  utter  nntico  of  mien  aiveptani^ 
voter  into  a  contract  with  ihe  proiier  offlrer,"  etc-,,  and  afier  the  oi>enin8  o(  the  biili 
but  before  acrepUince  tlic  luwcsl  bidder  gIt^'e  notice  of  withdrawal  uf  ila  bid.  it  wm 
hntd  bv  the  Attorney  (imeral  ihnt  iinder  aui-h  a  wording  tho  bidder  eould  witbdrafrj 
hi*  bid  before  accepunce  with-'ut  renderiiiK  the  giiarantoTS  liable.    Card  ZSISOlJ. 
HaylS&IR.  1908,    Tbereupiiu  the  [uratot  guaranty  taaccompaay  bida  mmefaniifdNi' 
to  imd  Ml  (otIowH.  pn  an  to  hold  tho  inirctiMi  on  the  giuruity  oven  in  caw  <>(  a  uiih- 
dravral  ol  the  bi<l  before  acceptance,    "The  accompanyiiw  projXHal,  1(  not  withdrawn 
prior  to  llio  oponiiig  of  mid  pnifKiml.  th-ilt  remain  oprnjor  ««y  (60j  tfiijii  OuTeafler 
unlfw  accepted  or  rejected  witliin  thnt  time;  and  if  it  be  accepted  in  any  or  ail  ol 
it«  items  or  any  part  or  parts  thereof,  within  said  period  of  sixty  fOO)  day^  the  said 

bidder . .  will.  tipoD  wrttten  notice  of  mich  acceplaoce.  deliver  act-epted 

items  within  the  lime  and  in  accnrdanca  with  the  terinii  if  mid  prejwiKla  and  acoMii- 
ance,  or  will,  if  m  reijuire'l  by  the  United  Stales  or  its  letnO  roproeentatj\-e,  vitnin 
—  daya  aft^n'  writifD  iiotiiic^tiun  of  said  acceptance,  enter  into  contract  wlth^^ 
prnjicr  officer  of  the  Uniii^  Statoa  iat  tho  deliv^iry  of  thn  acccpii>>i  item*  in  a^^^H 
ance  with  Ibe  ternu  of  the  said  proposal  aiul  acceptance  and  will  givo  bnnd.^^H 
BDod  and  BuHirieni  siireiieM,  for  the  laltlidil  and  proper  fulfillment  of  such  contrwt,^ 
And  we  bind  onrnclve*.  our  hnim.  eMH^utim,  ndministraton,  and  luccnvoni,  jointlyl 

aiMl  severall  V.  to  puy  the  Uiiitol  Slates,  in  case  the  nld  bidder shall  withdraw  1 

said  profKKnl  within  mid  iioriod  i>f  xixty(OO)  days,  or  diall  tail  to  (umiili  such  articlaij 
aod  etrrices  in  nccordanrn  with  mid  nnyposat  aa  accepted,  nr  xhftll  fnil  to  ttnXetiB^S 

auch  contract  and  furnish  such  Itond.  il  en  required,  williin du\'s  aftor  aaid  l^Hl 

(A  aceeptance.  tlie  diflprence  in  money  between  the  amount  of  the  proposal  o^^H 
bidder on  the  artirlra  and  services  m  accepted  and  tbe  amount  (or  which  tbm 

e roper  ofljcer  of  the  United  Statcf  may  procure  the  otm*  from  other  parties,  if  tli« 
,tter  umoiiiit  be  in  excem  of  the  former.  j 

In  Ilshlnne  r,  U.  S  .  Gi  fed.  Itcp.,  819,  il  wan  held  that  under  a  statement  in  %\ 
circular  that  a  bid  shuiitd  not  lw>  withdrawn  for  sixty  days  the  Government  had  no] 
right  to  accept  a  bid  after  that  period.  1 

Far.  !H8,  Anii;i'  RflsuUtiooa,  Itllft.autlioriiosa  bid  to  bo  witlidrawn  without  preju*  J 
dice  before  tbe  time  tor  opening  bids.  I 
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boIdtDf;  his  bid,  &nd  when  \m  bid  is  resched  at  the  opening  it  will  be 
rotumpd  to  him  or  his  autliorizod  aei>nt  unread."  Tlio  Owv^rnuicrit 
ulvt^rtifiod  for  bids  for  ccrlnin  supplies,  tho  bids  to  cover  the  whole 
or  any  one  or  more  of  the  iirtirlps.  A  bitUler  auhmittod  ft  bid  on  h«y, 
«tniw,  and  oats,  and  on  tlic  dny  prtvioiis  in  that  on  which  tlie  bids 
were  to  bo  opened  wired  the  quartermaster  to  withdraw  his  bid  on 
oats.  Ilitil.  that  the  word  "unread"  in  tlie  above  ie{;uIntioTi8  nppliiMl 
only  to  the  bid  on  outs,  and  did  not  prohibit  the  reudint;  and  conMdora- 
tion  of  the  bltla  on  hay  and  straw.     C.  28907,  Sfp(.  lH,  tSll. 

XI  C.  As  ft  fonlrnct  under  tlie  War  Department  inter  alia,  18 
not  binding  until  reduced  to  writinp  and  signed  by  both  parties,  as 
n^uired  by  awtion  37-H,  R.  S.,  the  refusal  of  &  bidder  to  oxeciitp  a 
contniet  after  the  acceptanee  of  hi))  bid  did  not  render  him  iiersonally 
'  Jwble  to  the  Oovemment  for  damages  fur  9ueh  refusal,  allliough  hi8 
rgtiaruntor^  would  he  liable  under  their  guaranty.  As  the  bidder  did 
not  sign  the  guaranty,  he  could  not  he  held  under  the  terms  thereof. 
a  tmr,,  Aj^.  17,  1902:  l95S!f.  Apr.  II.  1906. 

XI P  1.  Wliere  a  hi<l  was  accompanied  by  «  guaranty  that  in  ease 
the  bidder  should  fail  In  enter  into  tlte  contract  within  10  day8  after 
notice  of  acceptance,  the  guarantors  would  pay  the  difference  in 
money  bi'tween  the  amount  of  the  bid  and  the  amount  for  which  the 
proper  oflicer  of  llie  United  Static  might  contract  with  another  party 
to  do  tile  woi'k  if  the  latter  amount  should  be  in  excess  of  the  former, 
and  (he  bidder  by  rea-ton  of  n  fatal  illness  (an  act  of  God,  which 
excuw^d  the  failure  to  enter  int'i  the  contract),  fiuted  t<>  enter  into  the 
contract  before  the  expiration  of  10  days,  and  the  administrator  of 
the  de<-eaite<l  hiddiT  refused  to  enter  into  tlie  cmitrart.  llfl^l,  the 
guaranty  slioidd  bo  construed  strictly,  that  the  guarantors  did  not 
undertalce  ihat  the  administrntiir  uf  tlie  deceased  hidiler  should  enter 
into  the  contract,  and  were  not  liable  on  the  guaranty  for  Ids  refusal 
U)  do  so,  and  were  not  liable  for  the  failure  of  the  bidder  to  enter  into 
tbecnntrnct,  na  the  time  allowed  him  to  do  so  had  not  expired  on  the 
dBl*-  ho  was  t_aken  ill.     C.  8904.  SrpL  6,  1000.  and  Sept.  55,  I90I. 

XI  I)  2.  Where  guarantors  have  undertaken  that  if  a  bid  shall  be 
a4jcflpted  the  bidder  will  "witldn  10  davs  after  being  notilied  of  such 
aweptance.  enter  into  a  contract,"  and  give  bond.  IMd.  that  noth- 
ing less  than  actual  iiotii-e  will  satisfy  the  terms  >'f  the  guaranty,  and 
that  if  the  acccptanie  was  given  by  mail  the  10  duys  should  not  bo 
compute*!  from  the  liat^^  the  notice  of  acceptance  reached  the  address 
of  the  bidder,  Mllhough  there  would  be  a  strong  ju-esumption  of  actual 
notice  on  that  date,  nut  from  the  date  the  bidder  actually  received 
the  notice.'     C.  Sfi'^,  Oct.  S.  1901. 

XI  D  :t.  Pn»j)osals  were  invited  for  four  contemplated  river  im- 
provement*. The  loweat  bid  for  one  of  the  worka  was  accepted  and 
exintract  entered  int»,  but  no  a<;tion  on  the  pru]>08ab  for  the  other 
three  was  taken  at  that  time.  The  guaranties  accomparu-iog  the 
proposals  were  condilioneil  on  the  acceptiince  of  the  bids  withm  BO 
OAys.  After  the  expiration  of  the  penod  named  in  the  guarnntiea 
the  acceptance  of  the  lowest  bi<Is  on  two  of  the  works  was  recom- 
mended. Remarked  that  thero  was  no  legal  objection  to  such  accept- 
ance, provided  the  biihlera  to  whom  it  was  proposed  to  awant  the 
contracts  were  willing  to  enl«r  into  the  same,  but  if  they  declined 

*  See  to  miae  effect  Haldaoe  v.  U.  S.  69,  Fed.  Sep.,  S19. 
SllOe*— 12 22 
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to  ©ntcr  into  contract  the  gimrBntioa  could  not  be  enforced.     C.  $71 , 

XI  R.  llitirn  ia  no  stnttite  or  rogulation  requiring  a  ^arantr  In 
accompniiy  n  h'ul,  bnl  uiwior  the  ncl  of  Mnrvh  3.  !SS3  (22  Stat.,  487). 
vKich  proviilps  tlmt  tho  Secretflr>-  of  War  "may  require  every  bona 
to  be  accompftniod  bv  a  wTitlon  gtiftranty,"  etc.,  the  Secrotary  may, 
and  in  practice  usiiuUy  docs,  require  one.  C.  9061,  Oct.  16,  1900. 
Under  (no  above  statiitc  there  wonid  be  no  legal  objection  to  pro- 
viding by  rcgulnlioti  for  a  "blanket  <!:iiarBnly"  to  cover  all  bids  by 
a  particular  biiUler  during  the  fisfal  year,  thouKh  there  might  te 
prnoticnl  ob]Vriion.s  otving  to  the  fact  that  the  contracting  for  the 
War  Department  is  not  centralized.  A  "tTP'ii"™'  guaranty"  so 
worded  liiat  it  mipht  be  submitted  with  any  hid  the  hidder  might 
make  during  tlie  hscal  year  wnulil  bo  prefornble.  Such  a  guaranty 
could  bo  accepted  under  existing  regulations.  C.  9061,  Oct.  16,  1906; 
18880,  So}!.  S8,  1905,  and  Oct.  12,  1006;  SS.'iSO,  May  29,  190S. 

XI  F.  Paragraph  533,  Army  Regulations,  1895  (.513  of  1910).  pn>- 
vided  that  "guaranties,  signed  by  two  responsible  parties,  will  be 
required  to  accompany  proposaU  whenever  in  the  opinion  of  the 
oflieer  authorized  to  make  the  contract  they  are  necesmkn,*  to  protect 
the  public  intereHls,  and  when  bo  required  no  pro|iosal  unaccompanied 
bv  A  guanuily,  made  in  manner  nnd  form  as  dirccte<l  in  the  adver- 
tisement or  specif icn lions,  will  he  considered,"  Where  a  ■guaranty 
WHS  re<(nired  io  accnmpany  a  prnpnetal  and  none  wan  fiirnitihed,  hfla 
that  the  contriiot  il.si'lT  would  nevertheless  bo  valid,  the  reguhiliou 
being  viewed  as  directon'  only.  C.  6285,  Apr.  SO,  1899;  7613,  Jan. 
26, 1900;  7956,  Mar.  31,'l900';  I45SS.  Apr.  S5, 1903;  SO670,  Nov.  Se 
1906;  21707,  Jan.  21,  1907.  In  gooil  faith  to  other  bidders  a  bid 
without  a  guaranty  should  not  be  accepted.  C.  20670,  Nov.  26, 1906; 
31707,  Juve  21,  l'907. 

XI  Ci.  Where  bids  were  required  to  bo  aecompanied  by  a  guaranty 
and  biddi'i-s  wore  iioiilieil  llint  no  pnipuaal  unaccompanied  by  a  guar- 
anty would  he  considered  and  a  bill  waa  made  without  a  guaranty 
hut  the  following  entrj'  wa.s  made  on  tlie  bid:  ■'Annual  guaranty  for 
1910  on  lile,"  which  entry  referred  to  ii  ■^iinnmly  on  fde  in  the  Navy 
Department  and  wliich  applied  to  tlmt  department  only,  and  upon 
\mng  90  notilk'd  the  bidder  within  a  few  days  after  the  opening  of  the 
bids  filed  a  suitable  bund,  luiii,  the  btd  could  not  properly  be  con- 
sidered.    C.  27062,  July  22,  1910. 

ZI  H.  SpociUcntions  aiid  instructions  for  tJie  use  of  bidders  had 
attacheil  to  them  a  form  of  guaranty  to  accompany  proposals,  but 
they  dill  not  contain  any  distinct  "provi*iion  to  the  effect  that  a 
guaranty  would  be  required  or  that  no  proposal  would  be  received 
which  wa.1  unacooDipatlied  by  a  guaranty,  lield,  that  an  unguaran- 
teed bid  miglit  bo  accepled.     C.  21707,  Jan.  21, 1907. 

XI  I.  The  lowest  hidder  failed  to  furnish  a  guaranty,  one  for  $,'>00 
l>eii\g  specifically  requiretl  in  the  instructions  lo  biudel■»^  but  8ul>- 
niitlcd  nis  certdied  check,  addmg  to  liis  proposal  and  sitpiJng  the 
following  statement:  "In  lieu  of  above  we  submit  certified  cneck 
to  the  aninuiit  of  guaiimtee."  Held,  that  as  Hid  certified  check  was 
Gubmitted  in  Ueu  of  the  guaranty  it  could  be  appUed  to  secure  the 
United  States  on  the  conditions  specified  in  tlie  in;jti-uction8,  anil 
should  be  treated  as  a  substantial  compUanco  with  paragraph  633. 
Army  Regulation!*,  1S95,  wliich  pi-oviiled  that,  "Guaranties,  sigtteil 
by  two  responsible  parties,  will  be  required  to  accompany  proposala 
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wlK'iiovor  in  tho  upinioii  of  the  ufTicer  authorized  U>  make  the  c4>iitrAi':t, 

they  are  n«ce«(ary  lo  protect  tJi«  public  interests,  imd  whfiu  so 
t  rwiuinyl,  no  proposal  unat-Tompanivil  oy  n  guAranty,  made  in  mannfir 
I  and  form  an  directed  in  tlifi  advcrtUement  or  si)€ciiicfttio!is,  will  be 

<oii«i.l«ro.l."  '     a  re/5,  Jan.  ge,  1900. 

H.J.  A  bidiler  gave  his  certifieil  clipok  for  $500  in  lieu  of  a  guariinty, 
kbut  hi^  bid  liariii^  Wan  acctipted  fuilud  to  enter  into  the  contract, 
IaqiI  llio  Govoniiiipnt  thereupon  rontraeted  with  another  partv,  at  a 
I  pme  more  tlian  $.iOfl  in  excess  of  the  bid.  HeUl.  there  being  no 
'written  contract  us  ii-quired  by  st'ction  3744,  R.  S.  on  whif^h  the 

bidder  could  be  held,  the  bidder  is  not  liable  to  tlte  Government 
■  beyond  the  anioimt  of  tlie  chock  for  tiis  failure  to  enter  uitu  the 
I  contract.     C.  S8575,  June  £1,  1911;  S89S8,  Sept.  6,  1911. 

XI  K.  A  contrwi  wa»  entered  mto  for  the  con-stnictlon  of  two 
derricktt,  (he  spec iticat ions  statittg  that  tho  time  of  dchvcry  would  bo 

L  an  essential  factor  in  determining  the  awards  of  the  contract,  and 
I  requiring  liids  to  he  liccumpunicd  by  a  cortiliod  check  for  $1 .000  which 

Itililt  r; ■':  ,■•: -n-  slated  would  "1m>  retained  until  tho  completion  of 

rme  contract."  The  coiiiraclwr  failed  to  conuiience  the  execution  of 
bt^  contract,  causing  the  Govemiiient  to  relet  the  contract  ut  a  price 
(2,150  in  excOHs  of  the  former.  Ufld,  that  the  intention  of  the  parties 
was  tJiat  the  check  should  be  hold  to  rcinihurso  the  United  Stales 
f«)r  any  loss  it  might  aufFer  by  reason  of  the  failure  of  the  contractor 
to  comply  with  hi»  contract,  and  that  the  check  should  lie  cashed 
and  applied  on  the  loss  to  tho  Goveniment,  and  suit  inatitutotl  for  tho 
balance  of  the  loss  not  covered  by  the  check.  C.  16966,  I-'fb.  SG,  1904- 
ZI  L.  The  successful  bidder  for  the  purchase  an<!  removal  of  certain 
buildings  depoaitei!  tho  sum  of  i^'iH  with  the  quartermai'ter  us  a 
guaranty  for  the  faithful  perforiiiauce  of  his  contract.  'Ilie  con- 
tract was  dtily  entire*!  bito,  but  the  contractor  failed  to  complete 
il  am  require<l"  by  the  term  of  the  rontract.  HfU,  that  while  the 
money  (lopositcd*  could  not  be  forfeited  to  tJie  Uniti'tt  State's  tio  as  to 
require  it  to  be  deposited  in  the  Ti-eaaury,  still  it  was  held  charged 
with  a  certain  trust,  and  was  subject  lo  be  applie<l  to  tlte  completion 
of  tlie  contract,  an<l  that  after  the  uncompletod  work  had  been  per- 
fomieii  in  as  economical  u  manner  as  poi^eible  the  remainder,  if  any, 
eiiould  Ijo  rcturmvl  to  the  contractor.     C.  S9S76.  Dec.  2,  1911. 

XII  A.  Section  .KilS,  U.  S.,  pro\-ides  in  part  that:  "No  advance  of 
public  money  shall  be  made  in  niiy  case  whatever.  And  tn  hU  casea 
of  controls  for  the  performaiuo  of  anv  service,  or  tho  doUvery  of 
articles  <if  any  description,  for  tho  u.so  of  the  United  State-s,  payment 
Ahall  not  exceed  tlie  value  of  the  service  renderetl,  or  of  the  articles 
delivered  pre\-ioiislv  to  such  pannent,"  HtU,  the  payment  of  rent 
in  advance  for  Iniuls  leased  by  the  Government,  of  which  it  han  been 
placed  in  possession  bv  tlie  lessor  w  not  in  violation  of  section  3648, 
K.  S.»     a  2ir,06,  Mar.  17.  !90S.  and  Juhj  S3,  1908. 

,  XIII  A.  Section  3679,  R,  S..  provides  that— ''No  ilepartmcnt  of 
Llbe  fiovemmeni  shall  expend,  in  any  one  fiscal  vear,  any  sum  in 
Mxcew  of  appropriations  made  by  Congress  for  tlie  liscal  ytmr,  or 

t  ■  Par.  M3,  A.  R.,  o(  1010.  anthoriM*  tlie  ii*e  of  certifiod  chwk»  by  pmvjding  that 
|**al  tfa»  option  of  birl<lt-n  n^rlilk'Tl  cIkm-Ich  fur  the  aniouDl  of  the  K"^i^>'y  rpqtured 
ntisy  he  n'cMViil  in  iib.x?  «(  tho  writi.ii  ^annaly.  Thete  cboclu  will  be  kept  !a  a 
[■pfurt'plnrp,  nnil  will  Ih^  tvitimed  lo  bidden  by  tlie  mircliMitig  officer  when  no  longiT 
^lenmreil  ti>  prut«(-i  thu  iiiirrwUDf  the  Government. 
•See  XII  Comp.  Dec.,  7S2. 
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involve  thft  Government  in  any  rontract  for  the  future  payment  of 
money  in  oxrcsa  of  sucb  ii]ipruprintioti)i."  Ufld,  under  lliiK  sii.-tion 
tliitl  itll  Clint rnct!).  btiHcd  on  an  annual  appropriation,  by  wtiicli  tbo 
Goviimnioiit  may  bo  bound  for  tin;  futuro  payment  lo  rontnicl^irs  of 
any  moneys  in  excess  of  the  appropriations  of  the  tist-nl  year  are 
un«utborizc(i  uiid  incapabio  of  bein^enforced  at  law,  so  far  as  they 
nJate  to  such  fiitura  paymcnls.'  R.  31,  10,  Nov.  11,  IS70.  So, 
aueh  a  contrnot  puqwrtmg  to  be  for  the  "calendar  year"  1872  woulct 
be  unauthorized,  a»  it  wuulU  rover  parts  of  two  listal  yvarB.  R.  St, 
SOS,  Afaij  18,  1871.  MiLitaiy  contracts  (inrluding  leases)  under  an 
niuiual  appropriation  will  thus,  where  practicnble,  properly  bo  mado 
to  riui  conrurrpiitlv  with  Ihe  fifical  ywir  in  or  for  which  they  were 
inadc.  li. ,%,  Gl.t'.  Oct.  tO.  1874-  So.  htld,  that  a  rontract  of  lease 
mado  for  u  term  of  yvniti  (us  three,  fivf,  or  iiiiiLMy-ninc  years),  at  a 
certain  stated  rent,  to  carry  out  an  annual  appropriation  would  bo  in 
derogation  of  Section  3679,  K.  S.,  and,  vniim  ttftnatiy  authorized 
by  some  othrr  statute,  inoperativu  to  bind  the  Govi-nunoul  for  a  longer 

Iieriod  than  the  fiscal  year,  even  though  providing  that  the  payment 
or  rcntH  after  the  fiucal  year  should  be  contingent  upon  future  appro- 
priationa.'  R.  SS,  043,  'May  g7,  i87S;  4£,  677,  June  S.  ISSO;  43,  98, 
Nov.  £8.  1879.  Htld,  also,  that  n  lease  of  land  at  n  certain  rent  for 
an  indonnitoterin,  payable  out  of  an  annual  appropriation,  would  not, 
in  the  absence  of  specific  stal  nlniy  authority,  be  legal  or  operative  be- 
yond theend  of  tbo  cxisti ug fiscal  veur.  R.36,315,  Afar.  13, 187S.  So, 
of  a  proposed  contract  by  the  I'nitwl  States  for  the  use  (for  a  (Lxod 
compensation)  of  a  ferry  fi>r  an  indefinite  )icriod.  the  ap|iriipriation 
being  an  annual  one.  R.  42.  454,  Dec.  17,  1879.  Or  for  the  rent  of 
telnplione.1  for  ''one  year  and  thereafter  until  terminated"  by  writ- 
ten notice,  the  ap])ropriiilioii  being  an  annual  one.  C.  4'^S2,  Au^.  3, 
1898.  Where  it  was  deeired  to  occupy  premises  for  a  longer  term 
than  one  year,  the  nnjiropriation  being  annual,  aSviged  that  a  lease 
should  bo  taken  to  tne  end  of  the  current  fiscal  year  at  a  certain 

•  Id  Houi!  I'.  U.  S..  218  U.  S..  322.  Uii>  ty-MHA  aic  ae  hihvfa: 

CousTM".  prcH-PcOiuR  undrr  tlic  I'oiijililiitinn.  doelnn-ri  what  amount  *hAll  b«  <lmwa 
(rom  the  Trro«ury  in  punninnrc  nf  an  nppropruuon. 

H«»da  of  <l«putm<-Dt«  chii  not  by  vxprtm  n  implied  coDtiact  rfiiiliir  the  Oirvem- 
tncHt  liable  tor  an  Amount  in  fxccw  of  that  nxpmmly  appnpmtfxl  by  Ctmgmm  for 
the  Biibjci^t  nuitlor  n(  the  rinlrncl. 

\Vhc'n  aa  ofllctfr  of  ilio  I'niied  Stales  takm  or  iimw  nri\'al«  property  without  auihor- 
Ity  o(  Ibw  ho  i'r»at«t  no  i-oiidillou  miJ«T  whii-h  itio  GovrroniMil  in  liablo  by  rcoMm  ol 
ita  conatitiilional  duty  to  tnuko  cnoipoiixitinn.  If  |>rivsto  prnprrly  bsui  btwn  taken 
or  XK^l  by  BH  olFicer  ol  the  United  t^lalee  without  niilhority  ol  (aw  the  remedy  u  not 
with  lb»  i?ouTl«,  but  witbCoii^rMtaluuc. 

A  claim  for  mii'li  oiupcnMtion  <l<ii» not  rtui  on  thn  CfiDxtitiilion,  «nd  m  an  unau- 
Ibiirizcd  ttcl  of  iho  ollii-er  does  not  crwilo  b  claim  mtniiiHl  ihi-  I'niwd  Siate«,  the  Cotirt 
o(  l^tainw  ha»  no  JuriKlidlou  thereof  tiiid<.T  tho  Tucker  Act  of  Uu.  li,  lSt>7,  24  Stat., 
SOS. 

One  ranting  a  buildinR  to  a  dopulmcnt  ol  the  Govpmment  aod  roeeivtttft  tbo  «Dtir« 
Bpprvipmtion  (or  iviit  (ur  such  deparlaient  haa  no  claim  o^iiiNl  the  Go^'emnMUt  (or 
any  aniunrit  in  ex^yvs  ol  ibe  appropriatloa,  even  though  he  dcmuiKlB  luoro  aod  thoosh 
hu  exjinvly  oxcnptna  pari  of  the  bnildinfffrnm  the  looao  and  thd  (IttpnrI meat  actually 
occapiM  the  part  roterv-vd,  nor  bw  iho  < 'i>tirt.  of  Claims  jtirixdiction  of  mcb  a  claim  aa 
one  arlauc  uador  the  pmvlaion  of  tliu  L'uiiBiitudon  that  priwlu  property  ahull  aoi  bo 
Ukon  without  com pouimtion. 

*  8ee  McCallum'a  cane.  IT  (^  C'l«.,  6i.  to  the  effect  that  a  Icbw  (or  a  term  of  ye«ra 
louudedon  an  annual  a ppruprlalion  Is  binding  un  the  Govoninierit  imly  until  th«eu<l 
of  that  ytar.  with  a  futunt  option  froui  year  to  year  till  the  etid  of  ttiit  Icnac.  Sec  alao 
Goddca  v.  U.  S.,  36  CI.  CU.,  420,  and  aulbnriticB  cit«d. 
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root,  Hiu)  then  a  now  lewo  be  ciiUtmI  iuio  for  U)«  next  liwol  3-eAr, 
nml  M  on;  a  hirnh  Ivaso  Ix-iug  nw«sMi;y  for  etxh  fist'Al  yoar,  thouglt 
tbu  8u<.'rcaiuvL<  Iumm-h  Iw  miTo  ivpotitions  ntid  «xt«ii)dotifi  of  the  on^- 
iriftl  loaso  and  though  it  b«  oxpivsRlr  alipulat«d  in  the  originiil  teasu 
that  th«  Uniuxl  Sutes  »hiill  liuvo  ifio  privilwo  of  guoh  vxloiiBiuns  if 
demred.  R.  S£,  64JS,  May  27,  187£;  4£,  677.  June  6,  ISSU.  But 
hfU,  thai  as  the  main  ohjcrt  of  the  8liitiitc  wutt  to  protort  tlic  l^uted 
Stal«fl  from  urbitrarv  expoiidilurcs  mid  impru^iitciit  petniniiiry  obli- 
gationH  on  tho  part  of  tbo  oxeoulivo  olluiaU,  it  would  nol  apply  to 
contruc'ts  wliich  do  not  bind  the  Guvonuui-til  lu  tbv  jjuvnioitt  of 
money,  and  thiTcfore  wonid  not  prvdude  n  leaae  for  nve  or  inoro 
years' of  land  rccfuircd  for  militur}'  piirpotw«,  where  710  rent  whata^tr 
was  resefA'fd  therein,  or  where  the  rent  reserved  was  a  mere  nominal 
8UJU  inserted  by  way  of  formal  eotutideration — a»  $1  per  uiiimiu. 
R.  42,  SS4,  Apr.  J,  18S0;  676,  June  6,  188(K    Mso.  where  an  appro- 

firiatinn  is  a  permanent  one,  a  contract  proTidinc  for  naymenta  tnere- 
roin  mav  be  made  covBriiie  a  greater  period  than  tiio  cnirrent  fisciU 
year.  i\  1^19,  July  0,  miS.  Msn,  where  seelion  1C6I,  R.  S.,  as 
ainviided  by  tliu  act  of  Juno  2'2,  m06  (:U  SUI.  44!»,  providt-d  that 
"the  snm  of  two  million  dollars  ia  hereby  annnaUy  appropriated  to 
bo  paid  ont  of  any  money  in  the  Trejwurj-  not  otherwi-io  a)i))riipriatod, 
for  the  purpose  of  provi<liiig  arms,"  etc.,  for  iasiio  to  tho  mililia  "  such 
ai)propriution  to  remiiin  available  until  expended,"  and  the  act  fur- 
ther provided  that  tbo  appropriation  Kliould  Iw  apportioned  umon^ 
tho  States  and  Territories  on  a  certain  basis,  and  a  lease  was  entered 
into  for  live  yeurs,  tlie  rent  to  bo  paid  annually  in  advnure  and  tlio 
Jyse  expressly  reserved  the  "option  ou  tlie  part  of  the  lessee  (the 
BBIuted  Slates)  to  lerminalo  this  lejkse  at  any  time  within  said  tenn 
Upon  givinj^  the  Iv^Mor  ninety  days'  notice  thereof,"  held,\\it\i  in  view 
of  the  reaerAation  of  the  option  to  t4>rminate  the  lease  it  was  legally 
unobjectionable.  C.  19798,  June  5,  19'i7.  And,  under  the  aunio 
statute  (34  Stat.  449),  where  a  lease  was  made  covering  parts  of  two 
fintal  years  i«W,  it  would  Iw  legal  to  restmi'c  or  set  aside  from  the 
aUotineiit  already  made  (which  is  a  permanent  appropriation)  a  sulTi- 
cient  sum  to  pay  tho  rental  for  the  entire  period  ol  the  lease,  and 
after  the  cud  of  the  liscal  vear  to  reserve  or  net  aside  from  tite  allots 
ment  then  available  (wliicli  is  another  permanent  appropriation) 
the  rental  for  tho  remainder  of  the  period  of  the  leatte,  llio  effect 
being  to  have  always  on  hand  for  that  purjiose  a  sum  BTifTuiont  to 
pay  all  future  rent  up  to  tho  end  of  tlie  lease.  ('.  2I-'}06,  Oct.  18, 
19»j7;  19798,  Hay  27,  1907.  But  in  a  case  involving  enUsted  men, 
where  the  payments  of  the  extra-duty  pav  authorized  by  section 
1287,  \\.  S.,  was  omitted  to  be  appropnatLil  for  iu  a  certain  fiscal  year, 
held,  that  notwithstanding  tho  provisions  of  section  3079,  U.  S.  anti 
the  act  of  May  1,  iSS4  ('JS  Slat.  17),  tlio  services  of  the  men  might 
,  be  nyjuired  and  aceejjtt'd  under  the  express  understanding  that  the 
'  payment  therefor  depended  upon  Oongre»s,  and  that  their  rendition 
of  service  would  nut  give  thorn  any  claim  upon  tho  United  States 
uolcHS  Congress  should  appropriate  for  such  payment.  R,  55^  0, 
■  Se^.  6,  1886. 

XIII  B,  Section  3679,  R.  S.,  as  amended  by  the  act  of  March  3, 
lUO.'i  (3.3  Stat.,  12S7),  is  as  follows:  ""No  department  of  tlie  Ciovem- 
nient  liball  ex[K-nd,  in  any  liscnl  year,  any  sum  in  excess  of  appropri' 
ations  made  by  Congress  for  that  fiscal  year,  or  involve  tlie  Govem- 
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nwuL  in  any  conlriu.-l  or  ubli^rutioii  for  liic  future  payment  of  money 
in  racpss  of  surh  appro pritHums  unlras  supIi  contract  or  ubU^^uliim 
is  autliorizi-d  by  law.  Nor  sliitll  aiiy  department  or  oftiecr  nf  IJk'  (Jov- 
ernmont  accept  voluntary  service '  for  tlm  Goverziment  or  employ 
per«inml  scrviee  in  I'xcoss  of  that  ftuthorixod  by  law,  except  in  eases 
of  sutlilen  emergency  involving  the  loss  of  hunmn  life  «r  tue  ileslruc- 
tion  of  property.  All  ap propria lion.<  made  for  contingent  expenaea 
or  other  gcnernJ  purpose:;,  except  apprnpriiitious  mnot-  for  tlio  ful- 
fillnient  nf  contract  oblizationn  rxpressJy  aiithorized  by  law,  or  for 
objects  requin-d  or  autliorized  by  law  without  reference  to  the 
amounts  annually  appropriated  tJierefor,  shall,  on  or  before  the 
beginning  o(  rttoh  im-tu  year,  be  !«i  apportioned  by  montidy  or  other 
allotments  as  to  prevent  undue  expenditures  in  <me  portion  of  the 
year  which  may  re<juir«  deticiency  or  additional  appropriatjona  to 
complete  the  service  of  iJio  fiscal  year;  *  and  all  sucli  npportionniente 
shall  be  adliered  to  except  when  waived  or  modified  in  specific  cases 
by  the  written  order  of  the  head  of  the  executive  department  or  other 
(jovemnient  establishment  having  control  of  the  expenditure;  but 
this  provision  shall  not  apply  to  the  contingent  appropriations  of 
the  Senate  or  House  of  Representatives:  and  all  such  waivere  or 
modifications,  together  with  the  reasons  tiierpfor,  shall  be  communi- 
cat4'd  to  emigres^  in  coimeetion  with  estimates  for  any  additional  ap- 
propriations req^iiired  on  account  thereof.  Any  person  violating  any 
provision  of  thi«  section  shall  be  snmninrilv  removed  fn>m  nffico 
and  may  also  be  punished  by  a  fine  of  not  "less  than  one  hundred 
dollars  or  by  impnsonment  for  not  less  than  one  montli."  The  pui^ 
pose  of  ihiii  section  is  to  cause  the  expenditure  uf  the  several  appro- 
priations for  tlie  support  of  the  executive  departments  of  iJie  Oov- 
omment  to  be  so  supervised  as  to  prevent  deficiencies  from  arising, 
except  in  a  case  of  emergency.  Tlierp  are  excluded  fi-om  the  opera- 
tion of  the  statute  appropriations  "for  objectM  requii-cd  or  authorined 
by  law  without  refenmce  to  tlie  amounts  annually  appropriated 
therefor. "  //cW,  that  section  3733,  R.  S,,  which  autiii>riz(>s  purchases 
of  clothing.subsistence,  forage,  etc.,  to  be  made,  where  an  appropriation 
has  been  exhausted,  provided  the  purchases  do  not  exceed  the  necea- 
sitics  of  the  eiu-r<>nt  year,  is  mit  alTeel+'d  by  section  3679.  K,  S..  as 
amended,'  but  adviatd  that  purchases  slinuld  not  be  made  under 
section  3732  while  Congress  waa  in  session,  but  Congress  should  be 
notified  of  the  deficiency.  C.  19676,  May  S).  1906.  So,  also,  held, 
that  section  3732,  R,  S.,  is  not  afi^ected  by  section  3f>79,  R.  S.,  a.s 
amended  by  the  act  of  February-  27,  1006 "(34  Stat..  49),  which  for 
present  purposes  is  substantially  the  same  as  noted  above.  C.  gSiSo, 
Oct.  IS.  1907.  So,  fdsu.  paragraphs  496  and  .WO.  Manual  of  the  Medi- 
cal   Department,   which   provide   for  utilizing   the  services  of   the 

'  Id  XI  rump,  Dec.,  622.  it  ittuid:  '"Servtcv'mawuilhepoHormanrciof  •oicediily 
or  Ikbgr  for  another;  'vnluuury  ntirvicv,'  the  porfontutoce  of  umo  duly  or  hbor/rttlif 
<X  ofvnt'*  ova  aeecrrd/or  another. 

''Whero  the  tUl«  rrnuiiiu'  in  (be  proposed  vendor,  wiibuul  anv  iifrMmBnt  for  mJe, 
(be  Ikbor  and  flspenee  Jneumsl  by  mid  propoMed  \-ondiv  in  Uio  mstulktlun  of  an 
applianmon  aua^itl  vtwwt  <>r  in  u  auvy  vud /or  trial  purpiMMon/yii,  in  my  opinion, 
labor  and  expooM  incurrod  by  mid  wndor/or  Ait  own  bentJU  and  in  hii  own  Mial/a* 
an  Incident  to  or  Boctaetry  concumllaa t  of  a  jvopor  exhibition  of  bb  appliance  lor  Mle, 
and  iti  nut  'nurvice'  or  'voliintuy  Mrvice'  withia  tho  aioaning  of  wctioa  S6T9  «t  tho 
lUvirod  SlataKm  w  anKmdvd ." 

*8«aXIIIConip.  Dec.,  07. 

■  Sett  XI  Comp.  Doc.,  504. 


CONTRACTS   Xm  C. 


343 


sutlioruMvl  privftto  sociotips  for  iJie  aid  of  sick  and  woiindpd,  and  for 
using  th<.'  Hcrviccs  of  civilian  pliy^iriiins,  nuntf^,  litU'r  beiurvTS,  cooks, 
etc.,  voluntarily  offered,  aro  not  affected  by  section  3679,  R.  S.,  as 
amended  by  the  act  of  Kobniarv  27,  11)06,  as  the  sen-ices  uitdor  the 
above  paragraphs  ore  rendered  in  time  of  war  and  great  public  omer- 
g«icy  and  wiuiout  the  cxpf'ctation  nf  reiinbur^iement.  ary  in  b«ha]f 
of  tJie  sick  and  wounded  and  are  eoleuhited  tu  prevent  tbi>  "loss  of 
hunaan  life"  within  the  meaning  of  the  statute,  and  they  inrllide 
scr^'ices  rendered  by  the  KodCTxiss,  wfiieh  is  expressly  authorized  by 
law  and  fully  sanctioned  to  treaty  stijiulation,  while  on  the  other 
hand  "voluntary  services"  under  section  ;i67'J,  K.  S.,  as  nmende<l, 
ore  such  as  are  rendered  «ith  the  understjinding  that  they  are  to  be 
made  the  bawis  of  a  subsequent  claim  for  com])ensation.  C.  208G6, 
Jan.  S,  1907.  The  acecplanco  of  "voluntary'  sernee"  under  para- 
graph 3679,  as  amended,  means  that  the  sen-ice  is  rendered  under  an 
agroement  whereby  a  claim  for  jpayment  uiav  subsequently  be  made 
against  the  Goveniraent.  C.  S09l6,  Jan.  ik,  1907.  Held,  that  the 
np(Kirtif)nmeiit  under  section  3671),  K.  S.,  tw  luiiendcd,  may  bo 
monthly  or  qnarterlv,  or  in  part  monthly  and  in  part  ([uarterlv,  or  for 
unequal  pi-ri'id«.  The  ftjpportionnient  need  not  be  unifnrm  but  the 
ainouiiCs  allotted  to  caeh  month,  quarter,  or  other  unit  may  varv, 
and  hfld,  also,  that  it  was  not  the  intent-  of  Congress  to  proliibit  tfie 
occurrence  of  deficiencies,  but  to  require  a  resurl  U>  such  mensupes 
of  supervision  as  will  be  calculated  to  prevent  their  occurrence  or  to 
minimixo  tlieir  amount.  C.  ISSiO,  June  SO.  1905.  BfJd,  farther, 
that  under  section  3079.  R.  S,,  as  amended,  bills  incurred  in  one  ap- 
portionment period  in  excess  of  the  apportionment  may  be  paid  in 
the  next  jtr  in  niiy  subsequent  period,  provided  the  pavment  is  within 
the  proper  fiscal  year.  C.  182M),  Feb.  S,  190G.  Wlien  an  appor- 
tiomnent  under  section  3679,  R.  S,.  as  amen<h>d,  lias  bet'u  made, 
it  is  the  duly  i.i{  the  head  of  a  department,  as  for  instance  the  Quurt^>r- 
ma.iter  General,  to  see  tliat  the  apportionment  or  allotment  is  not 
exc4>eded,  but  a  disbursin;;  officer  under  the  Quartermaster  General 
would  not  be  chareed  witli  any  duty  except  in  the  case  where  the. 
diftbuniiui;  oflicer  disbursed  tm  entire  ajiiiropriutioii.  As  a  single 
disbursinK  oflicer  would  control  and  disbui-se  no  more  of  the  appro- 

S nation  than  was  furnished  him  bv  the  tJuArtcrmaster  Genera!  on 
uly  approved  estiinalcs  which  had  been  submitted  by  the  disbure- 
ing  officer,  it  wouhl  be  impossible  to  fix  upon  any  one  of  several  dis- 
burwng  officei-s  the  res|wiisibility  for  exceeding  the  upportioiimeul 
in  any  particular  month  or  otiier  pi'riod  of  apportionment.  If  a  dis- 
bursing oflicer  incurred  obligations  in  excess  of  the  allotment  to  him 
he  r<iiud  be  tried  for  neglect  of  duty,  but  would  not  bo  subject  t«  tbo 
I>enallv  provided  bv  the  act  of  Congress.     C.  J8S/fO,  Jiibj  I!.  /.90.5. 

Xin  C.  Section '3732,  R.  S.,  provides  that— "Xo  contract  or 
purchase  on  behalf  of  the  United  States  shall  bo  made,  unWi  the 
same  i^  authorized  by  law  or  is  under  an  appropriation,  adequate  to  its 
fulfillment.,  except  in  the  War  and  Navy  Departments,  for  clotlung, 
suhsistencc,  fonme,  fuel,  quarters,  or  tran.«|»ortfltion,  wliieh,  however, 
shall    not   exceed   tlie   necessities  of  the  current  year. '     Whcro  a 

■  Sees.  38711  and  S7$3.  R.  8.,  ore  la  b«  nmA  (ocelherumie  law.  IS  Op.  Atty.  Ccn.. 
124,  200.  ThMO  two  Msetiona  apply  (o  Umi  piiBlio  nm-vim  in  itenuml  and  miiai  vinl'l 
to  spM-bl  proviuoDB  lelsluw  to  a  particular  department.  New  York  <.'eni:.  It.  R. 
Ca.  ».  U.  8.,  21  Cl.  CU..  4r.3.  It  will  he  ol>«rr\'wl  that  insrlUm  3732.  It.  S..  luniu 
Ilia  pnv<ir  of  Ui«  «xecTitivo  d^parinurnt,  jn  making  conirwM  binding  upon  tli« 
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pureliftse  of  anbsisteucft  stores  Iiail  been  mode  in  excess  of  tlie  appro^ 
pritttion,  hrld  that  it  is  well  aetlk-d  Uiat  it  is  bcyoml  tlin  powur  of 
&n  oflicfr  rlinrecd  witli  ninkiiis  imrclinsos  to  is.-<ue  an  undertaking 
in  tlitf  iintiiro  of  ii  ct'j'tifictitu  of  inik-hteilnoss.  but  llint  Uiore  il^  no 
legal  objection  to  advising  tlie  vomlor  by  letter  nf  tho  essential 
im-iilents  of  Ibe  purfli»»e,  hikI  nf  tbo  reuson  wby  pajinont  lias  not 
been  nindo  on  dcliven,-.'     C.  257S0,  Nov.  17.  1009. 

Altliotigb  public  contracts  can  not  in  general  W  made  in  nrlvance 
of.  or  Ju  tlie  absence  of,  a  proper  appropriation  for  tbc  puri>o»e,  or 
otner  special  staliitorr  authonly,  yet  from  this  rule  are  expressly 
excepted,  by  section  3(32,  R.  S.,  muilary  and  (naval)  contracts  "for 

Gotf^mmrtnt.  to  [W)  rasm-  t'iml,  whorci  [ho  contlnrt  in  niilhoirizoil  by  luw,  oocuud, 
wlii'n.-  iIi--r«Uati  a|)|irupriiitiim  Huffidi-ril  toco^r  Uio  amount  ooiiiraclM  tor.  Ciular 
th«  lirvt  nwo  it  hiw  Imru  htilil  by  tho  Atltmioy  Goniml  in  IS  0|iinii.,  240,  (hut  to 
b«  "authoriitad  by  law"  it  miut  appear  (hal  «xprew  authority  wu  givn  ta  make 
mich  cdtiUiM-t,  or  ihut  «uch  aiiUiurily  wan  iiocuMtrily  tu  bo  iufecr«d  tram  aome  duly 
impnacil  iinoii.  at  frnm  rattto  nuchonty  sivcn  Ui,  the  pen>^i  oiviimiiiA  to  contract  on 
behuir  of  llio  Uniied  8lal«ft.  (»i<e.  al«u,  3  ('L  ('Is..  43.)  Iii  (.'hw«  v.  V.  S..  166  V.  S., 
6O0,  it  wuB  h»l<l  Ihut  \\\e  iMwer  of  lh«  Po«tiiutat«r  G(ai«nil  "to  Mlubtudi  pent  olEcM" 
(lid  not  "»iiih<jrii«"  him  within  th«  meaning  ol  KCtion  373:j,  R.  S.,  lo  iMoa  prem- 
faea  Eiir  u  puaL  ufllcu  [or  twenty  yoixm.  Uudor  tho  fiist  coio,  when  thu  cuutract  is 
authoriioil  liy  law,  a  contmct  may  I^Knlly  be  oiade  for  tho  vniira  proiort  authoriMd, 
the  cmiiract  to  be  limited  bv  Uiu  utnount  thmi  HxmI,  II  a  limit  was  Ilien  Dxol,  even 
though  the  amount  rtivttml  by  \\w  onitnw-c  is  in  nxrnv  of  tho  annual  approprialion, 
but  &e  acluni  payment  niuot  t>e  limited  to  the  amount  in  the  Treawry  appropriated 
tor  tho  project-  Under  mdi  a  contract,  appruuriaiioiui  mode  aubaoqiioDl  lo  the 
fiscal  year  m  wbirh  the  contract  «m  inad«,  could  be  used  in  paying  lor  the  work 
contemplalwlby  tliecontmrl.  Under  the  second  case,  where  the  only  power  l«  enter 
into  a  coiitrart  nriwn  from  (ho  existence  ol  an  appropriation  mliirirnt  to  corer  the 
amount  coucracled  for,  the  power  to  contract  Is  limited  by  the  appropriatien.  A 
contract  for  a  laiiger  amount  than  approprial«d  Is  void.  A*  won  as  the  apiiroptiatioo 
is  exhausted  the  power  to  conrnu?t  is  at  an  end.  H  a  subsequent  apmiJtination  la 
made  this  gi^-ee  tise  to  a  now  power  tocccitract.  HI  Comp.  DectiS:  IVld.,  318;  V 
id.,»6a;  IX id., 422;  Xi<I.,2»4:  XIII  id  .47«t;  XlVid.,  755;  4  0p.  An\-.fiMi.,eOO;  9 
U..  IS;  16  id.,  -i^Ah;  19  id.,  eS4;  Bradley  v.  U.  S.,  US  U.  8.,  133;  (liase  *.  U.  S.: 
1^  Id.,  600.  Under  tlio  wcuiitl  cusu  a  roiitrart  in  vxcewol  the  njtpvoprutiou  would 
tiol  be  binding  oven  thoufch  tho  contract  expr«iw1y  provided  that  it  should  be  coo- 
llngent  upon  future  appropriations,  lu  15  Op.  Ally.  Gen.,  2S6.lt  was  hold  ihatauch 
a  contract  would  not  bo  bindinKtofaras  toalBx  ii*elf  toFiituiflapptapriations,  vrcn 
U  it  is  subject  to  the  conlin^ncv  that  sucb  appropriations  shall  be  made."  referring 
Ij} an  ovimonof  Attorney  GeiiomiMrunn  in  4l{p-,4S0,whi»«KicJiacoalRu:tpruponni( 
lobind  tlwGovonimont  top(iymi>Tii^  in  advMnceofapproprialirms  "was  held  to  be  of 
no  validity,  even  though  It  pruvided  llmt  such  rotiuuctdiotild  depend  lor  ild  validity 
upon  the  continnency  thai  an  appropriation  nbonld  bo  made  and  mirh  iippropriation 
wae,ia  fact,  Iheieafiei  made."    (See  also,  Bradley  v.  U.  8.,  08  U.  S.,  104;  tx  Oomp., 

WWe  a  con  met  in  authoriiod  without  rmtrtction  us  to  cont,  tho  Govamment  would 
be  liable  (or  "extra"  work  and  mnlorlAla  accepted  by  It,  and,  aim,  where  a  contnct 
is  made  under  a  general  appnipriatimi,  tho  conlractiv  ia  not  bound  to  know  th«  coti- 
dltlon  of  the  appropriaiian  and  theGoveniment  will  be  liable  for  "pxtrss."  but  where 
a  con  met  on  IIji  face  assumes  to  provide  tor  all  the  wurk  uuiliuni«d  by  an  app«^riatiou 
Ilie  contrarior  in  bound  to  know  th«  amount  of  the  appropriation  and  can  not  vxceed 
it  brdobg  -cxm"  woik.  JCt.  CIs.,  151;  W  id.,  628;  16  id.,  146,  499;  21  Id..  188; 
Slid.,  126;  said.,  1. 

*  The  ptacticD  of  iasnins  cerliAcatM  of  iiidebieduBMi  was  di«piirov<Hl  in  G.  O.  TT. 
A.G.O.,  July21, 18T3,in  thetollowinglaiipiage:  "Disbursing  oflK-ers  are  not  allowvil 
te  ianio  voucbora,  whi<'li  act  asdue  billsagatuat  the  United  SIaum^  lor  uDiiiud  account*, 
^le  only  exceptions  undor  tiie  foregoiag  «iU  be  the  iantaiice  ot  a  certined  Btatement 
of  pergonal  ser\-lces  and  of  wages  due,  m  the  case  of  an  employi  dlKhuKcd,  and  uot 

Cd  at  tim«  of  dijrharfie  forwantof  funds."  But  the  Secretary  o*  War  may  propnrly 
le  on  order  auihunxing  p&ymaslem  lo  make  a  certificate  upon  the  accounts  of 
oSccnin  thefollowinglorm:  "ThewithiniwrriiuiiiabHiovedtoMcorTerl.  and  would 
be  iwid  by  mo  if  I  bad  public  funds  avnilahlo  frir  thnt  purpose."  Such  certiOcate 
wuuld  nut  come  under  tbe  prtdtlbitlon  o(  oeeUou  au79,  H.  S. 
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clothing,  subaisience,  forage,  fuel  quarters  or  transportation." '  which, 
however,  it  is  tt<Iilc<l,  "sliull  not  [exceed  tli«  tiwessitics  of  lue  4.-urrent 
ycftr," '  Suoh  contracts  may  therefore  be  entered  into  irrespective  of 
theaiietiuaoyof  lheftp[j|-(inrialioii.s,oreiitireIvonin-iMiit,whercCori(;rcs8 
hiLSOinitlH  (as  it  did  intlio  session  endiiiR  Slar,  4,  IS77),lo  make  any 
appropiiation.')  at  all  for  the  Anny  for  a  fiscal  year.'  But  htld  that  by 
the  U'rm  "  current  year"  was  to  be  understood  current  fiscui  year,  and 
tliAt,  ill  the  excepted  cawn,  the  military  authorities  could  liinil  tho 
Government  by  contrurts  only  for  nret^aanj  tupplus  for  ihe  {iscul 
yeiir  in  whioh  sucli  contracts  were  raude.  i?.  38,  SO/,,  Mar.  8,  tS77; 
4£JS.'i,  Jan.  SO,  1S7S;  O.  HiSSi,,  Mar.  10.  1910. 

Th«  act  of  June  12,  I'Jlid  (34  Stat.,  255),  wliich  is  idontioal  in  its 
wording  with  section  37.'!2,  R.  S.,  except  that  it  includes  "meilical 
and  hospital  supplier"  among  the  article?)  that  may  be  jiuivhn^ed 
without  a  soM-ihc  appropriation,  is  poriuanent  lo^slation.  C.  S63S4, 
itnr.  10   WiO. 

XIII  I).  Section  3733,  K.  S.,  provides  that  "No  contract  shall  be 

Centere<i  into  for  (he  erection,  repair,  or  furnishing  of  any  public  build- 
ing, or  for  any  puhlie  improiYmtat  which  ahall  bind  tiio  CSovei-nment 
to  pay  u  larger  sum  of  niotiev  than  tho  uniounl  in  tho  Treasury  appri>- 
priated  for  the  specific  purpose."  By  the  act  of  Juno  If>,  1890  (26 
Stat.,  157),  the  Sccretarv  of  War  was  "aulliorized  and  directed  to 
caus«  to  be  erected  at  the  National  Armory,  Springfield,  Mass.,"  a 
buililini;  for  raaeJiine  jdiops,  etc.,  not  to  cont  over  a  c'liecined  totid  of 
$2H,(13'J.54.  By  a  subsoc^ucnt  appropriation  act  of  August  30,  IS'JO 
(20  Slat.,  3D.6),  on  apprnpnation  was  made  of  $100,000  "  to  commence 
the  erection"  of  tlui  suinu  building.  HdJ,  that  a  contract  niit;ht  be 
entered  into  with  a  proviso  that  only  $100,000  sliaU  bo  paid  for  the 
satisfactory  completion  of  the  whole  work  until  Congres.s  makes  an 
appropriation  for  the  completion  of  tiio  shops,  «ven  though  it  does 
conditionally  bind  the  Ooveinment  for  a  givater  sum  than  has  been 
appropriated.  Held,  further,  that  the  act  of  Juno  16,  1S»I11,  should  bo 
taken  as  an  exception  to  tho  nile  stated  in  section  3733.  K.  S,,  and  as 
sullirient  authonty  for  making  the  contract  under  consideration.* 
P.  4S,  S75,  Oct.  30,  1890. 

XIII  E,  AVIiere  an  appropriation  waa  so  depleted  that  there  were 
not  sullicient  fund.-;  to  enable  tlic  Oovernment  to  pay  for  some  veir 
desirable  work  and  it  was  proposed  that  in  order  to  permit  (ho  work 
to  proceed  the  Government  should  enter  into  a  contract  upon  the 
condition  that  the  contractor  sliould  wait  for  payment  until  an 
Appropriation  should  be  made,  and  that  he  shoidil  have  no  claim 
again.«t  the  Oovenuneiit  for  compensation  unle.ss  an  a|>pro|iriAtion 
should  be  made.  Uild,  that  such  a  contract  could  nut  legally  be 
entered  into  for  the  reason  ,thttt  it  woulii  violate  the  provisions  of 
neelion-s  3(»7!>  and  3732,  R.  S..  and  of  t)ic  act  of  May  l^  1S74  (23  Stat., 
17).  Tlie  effect  of  incorporating  such  conditions  m  the  contract 
wouhl  be  no  more  than  expressing  what  would  bo  the  lo^  elTect  of 
the  contract,  oven  without  such  vonditious.    Without  authority  from 

'  By  Uie  act  ol  Juu«  12.  190ll  (34  B»t.,  266),  "medical  aud  bwpital "  nuppIiM  ara 
bIwi  cxMptml, 

*  A«  to  Uio  rautm  at  t)iii<  •latuW.weo  the  oiptnion  of  Kebon,  J.,  fa  the  ckmi  of  the 
FIwil  AroeplABCw,  7  tt'»llace,  9W,  88S. 

*Ta  Aaiinilar  «R*cl,  *««  mtlMoquent  opiniiMw  of  tlio  Altomry  UcD«fal  in  IS  Opio*., 

*aeoXIIICuHii>.l>«c.,4S0. 
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CoDgnses,  DO  executive  olficor  could  bind  the  United  StatM  in  the 
niuttPr  by  contract  or  otherwiao.  The  slalules  in  question  wera 
intended  to  prevent  traasaclions  wuch  ns  tliftt  propofted,  which,  wliile 
not  creatinj;  a  legal  cliiira  ni^ainijt  the  United  Stutoa,  woald  involve  it 
in  an  imperfect  or  moi-nJ  obligation  which  would  be  urged  as  a  in'ound 
for  un  appropriation  to  disdmrgo  the  obligation.'  C.  IS4OI,  Juar.  10, 
1904. 

It  wtm  |iropowd  that  the  (iox'emnicnt  .thouM  lease  a  pier  for  the 
period  of  the  fiscul  year,  one  of  the  covenants  in  Iho  lease  providing 
that  the  Oovcrnmenl  shoiilil  rebuibi  the  pier  if  it  ahoub!  be  destroyed 
by  certain  means.  Htl/1.  that  in  view  of  .seel  ions  aii"!i  anil  3732,  R.S., 
a  lease  with  such  a  covenant  would  not  be  legnl,  unless  a  suiricient 
sum  from  the  ap[)ropriat  ion  appHcnblo  lo  hiring  the  property  be 
rceen'eil  or  set  aside  to  rebuilil  tbo  pier  in  ca^e  of  its  dei«truction, 
otherwiie  it  could  not  besnid  there  was  an  "appropriation  adequate  lo 
the  fullillmeni "  of  the  contract.*  C.  12360,  Apr.  7. 1902.  So  where 
certain  lautluwners  offered  to  donate  their  land  to  the  Unit«d  States 
for  the  exlen.tion  of  a  levee,  provided  the  United  Slates  would  agree 
to  pay  all  future  cost  of  maintenance  of  the  levee,  held,  that  in  view 
of  section  3679  R.  S.,  the  Secretary  of  War  would  have  no  authority 
to  bind  the  (iovernmeui  for  the  future  maintenance  of  the  levee, 
C.  6089,  Nov.  4,  tads.  XnA  where,  under  an  appropriation  for  the 
construction  of  a  sewer,  it  was  proposed  to  enter  into  a  contract  for 
the  payment  of  damages  indefinite  in  amount.  Utld,  that  a»  tbe 
amount  of  such  damageii  would  depend  upon  facts  which  could  not  be 
determined  at  the  time  of  making  the  contract,  it  would  be  imprac- 
ticable to  Bet  aside  a  sufficient  amount  from  the  appropriation  to  meet 
the  liabilitv  under  the  proposed  contract,  and  tliereiorosuch  a  con- 
tract would  be  without  authority  of  law.     C.  $7/,(iS.  Nov.  g3. 1910. 

In  view  of  the  provisions  of  sections  3070  and  3732,  R.  S.,  there  can 
be  neither  a  contract,  nor  an  award  or  aeceptuuce  of  a  bid.  until  there 
shall  be  an  adequate  appropriation  applicable  to  the  subject,  and, 
therefore,  in  advertising  for  bills  in  a  case  wiiiTo  an  appropriation 
has  not  been  niuile,  it  is  proper,  although  not  necessary,  to  uiscrt  a 
clause  notifying  bidders  of  that  fact.     R.  50,  SSS,  June  14.  1886. 

Bv  the  river  and  harbor  act  of  September  10.  1890,  the  Secretary 
of  War  was  authorized  to  enter  into  contract  for  a  certain  improve- 
ment of  the  IXdawaro  Ilivor,  "  the  work  to  be  paid  for  as  apjiropnations 
may  from  time  to  time  be  made  by  law."  A  contract  was  entered  into 
for  the  whole  work  at  n  cost  largely  in  excess  of  the  appropriation  avail- 
able. It  provided  that  when  appropriatiuns  pennittx'd,  monthly  pay- 
ments  should  bema<le,  10  percent  tneii'of  to  do  "reserved,"  and  that 
if  payment  he  discontinued  for  a  periud  of  ono  yew  owing  to  laik  of 
funds,  the  total  amount  reserved  from  previous  payments  should  bo 
paid  to  the  contractor.    On  the  qucstiou  whclLLcr  the  amounts  so 

'  Sm  XIV,  Comi..  Doc.,  7S5. 

'8n«XVCoinp,  D(.'<-..409,  whoro  ttwub«ld  that  the  execution  of  »  cootrscl  with 
•  nflroad  eomptiny,  which  propoww  U)  mako  tbu  Ouveriimi.'nt  liuble  tor  iiny  and  all 
daoUMi  to  the  itroporty  of  Mid  nSltuod  cominny  oriaiiij  fn>iD  aL-cfdout  or  iujury 
thtrelo  by  rutua  of  tfao  um  ■lonji  ill  ntilway  lines  of  velocipede  nra  by  Uovcmioi'nt 
«mplov«M.  i»  unatithorited  and  that  under  the  act  of  Mar.  3, 1905  (33  Stal.,  126T), 
■mending  MM-tlun  3G79  u(  the  Roviaed  Statuioa,  no  officer  of  the  Oo^-cramoDt  baa  a  right 
toraakeacDuUuct  on  iubnhalf  involving  tbe  payment  oi  an  indofinit«  and  uncrrtAiu 
mimihnt  mny  <>xce«d  the  appropriallou,  and  which  iti  not  eapabl«  of  definite  awerlain- 
menl  by  tliu  UTma  of  the  coutnrt.  but  in  wholly  di>n«ndent  upon  the  happcninj;  o( 
•omecoDtineoncy  theeanfoqiicnceol  whirbcsn  notbedofln«aby  thecontncL 
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4iMrT«(1  rouKI  bf  used  in  pajiti^;  for  work  not  yet  (tppropriatf^d  for, 
hrld,  that  lo  do  s«>  would  involve  a  violation  of  the  rontra4?t.  i-nU-ri'd 
iulo,  and  would  o|>vraU-  indirectly  lU)  a  puywoul  fur  work  iu  ndviuacti 
of  an  uppropriation  therefor.     C.  6S0,  Nov.  to,  I894- 

XIV  A.  PrevioiiB  to  the  net  of  July  17,  1862  (now  sac.  3737,  R.  S.). 
OovwnimLtnt  coiilriK'ts  were  lomdly  ii9»ignal>lo  under  limitations. iiiid 
the  act  of  February  26,  IS-W  (now  sec.  3477,  R.  S.),  preacribeo  the 
mode  in  which  such  iissignmpnts  sliould  bo  made.  Tho  art  of  July  17, 
1S02  (now  8CC'.  3737,  K,  §.),  however,  clearly  JnuuiTUnited  a  now  policy 
and  one  wliivh  looked  to  the  rupreasion  of  trafiic  or  eommiTce  in  Gov- 
emmojit  contraota.     R.  SI,  430,Junt  8,  1871;  SS,  IS,  May  17,  187o. 

XIV  B.  Undnr  section  3737,  K.  S.,  the  aaBlgiunent  of  a  rontrart  dooa 
not  render  it  alwolutcly  void,  but  voidablo  tit  tho  option  of  iho  Gov- 
omincnl.'  By  nccoptin^  from  the  assignee  labor  or  materials  untter 
the  contract,  or  by  permitting  a  part  perfornianee,  it  ratifies  tho 
uiugnment  and  payment  under  the  contract  ahould  bo  made  to  tho 
assignee.*  P.  IG,  I.  Apr.  S,  1887;  C.  29SS,  Fth.  10,  1897;  16085, 
Mar.  $4,  'W-f-  So.  whcro  ii  contrni-tor  bt'cnme  liiianriatty  unable  to 
continue  his  rontra<'t  and  his  suretv  for  ita  own  protertion  earned 
on  the  work  and  pnid  iho  <I(tI>ts,  litli,  that  upon  proof  of  an  ai*aign- 
ment,  cither  voluntarj'  or  involuntary,  to  it  of  all  the  (.■onfnictor's 
ri|B;hts  under  thft  contract,  that  paymenta  due  the  contractor  might 
b«  paid  such  surety;*  and  that  upon  completion  of  (ho  work  alt 
retained  percentages  might  be  pnid  the  surety,  for  by  permitting  tho 
ossigiiee  to  perform  lh«  work  the  assignee  t)ocoint'8  eutitlwd  to  pny- 

'  According  to  «itrly  iillthorili(>>  the  aiwii^meiit  of  a  enntrwt  in  vinlatirin  of  wvlinn 
373rR.  S.  faftlwoluwly  iiuUaiid  void  Mifurd  u.  U.  S..  0  (1  f'|g„  lf.6;  10  Op.  Ally. 
iian.,  533.  ButsubicquenUy  it  wnshdd,  ia  15 Op,.  2-15.  by  lb«  Altortiov Gcih-tuI  iluit 
tlio  wlaliiln  is  iatendod  niinplv  lor  th«  benefit  and  pr^Uiclion  of  the  f'nilnil  ^lolco. 
which.  thor«fare,iaHaLcouipelle<l  to iivaU  Itself  d  theri^hl  tu annul  ihecuiiimct.  hut 
tOBy  tvcti(;[iu«  tiio  Mine  and  accept  and  pay  th«  uBignoc.  "Wcro  it  lo  ho  hold." 
obii«rv«M  ibo  AtUirney  General,  in  IS  Op.,  STT,  "thai  a  trBnsfnr  nf  un  infcrmt  wniilil 
abBulu(«Kr  avoid  the  conliuct,  it  would  enable  any  party  nultiuit  a  conlrnct  with  IIm 
CnitMl  etaiw  lo  avoid  it  bjr  «impl  v  tnuuiicniiis  aa  iateruit  therotu,  which  in  a  cua- 
Mtmction  monifoilly  inadmimible.  Bee  aim  18  Op.  Alt}*.  G«n.,  fS;  I'lilan^y  v. 
8cudder,91  Fed.  itep.d:  W1i«»ler  i>.U.S.,&n.Cla.,6M;  Fedetal  Manur»rtimnKand 
IMiitii«Co.r.  U.H.:  •ili<l.,:i2):  2  Comji.  Dec.,  49.  The  practica  n(  Uio  Wat  Depait- 
DMnt  in  in  occonJAnro  witb  the  later  optoioD  of  the  Altomoy  G«ncnil,  but  it  in  ckar 
that  an  (Mcta  of  the  Army  could  not  properly  aMume  to  treat  aa  awienmeut  at  a  ron- 
(net  B«  valid  witlioutlhs  authority  anJdirecliflo  of  tbeSucrelatyolVW.  In  19  Op. 
AUy.  Ovo.,  186,  it  ia  held  that  tbera  ia  no  authority  ftivon  by  tho  nbitiiin  irnr  to  bo 
Infaned  tram  it,  that  nay  officer  ot  the  United  Siatm  can  in  advance  either  approve  or 
recoguixe  auy  propr^ed  Dwigninoot,  Purinc^r^liip  nmuiKemcaiUaad  anangetneulatur 
financial  aauftanfii  in  couaactinn  wilJi  a  contmci  wilfnol  ardinarily  conitilule  an 
■Htentnent.  Hobbti  v.  Mel^ean,  117  U.  S..  COT;  Cmtm  v.  U.  8.,  63  Fed.  Rep.,  989; 
Dubaey;  v.  Scuddv,  M,  id..  6.  A  conttactor  wltb  the  United  Blatea  doea  not,  by 
contnu-iiiiK  with  a  third  party  to  furaifh  material  for  the  work,  aiviga  tlia  (contract 
within  Ihc  iii«(Uiinc  d  MC.  9737  R.  8.    U.  B.  v.  FVley,  01  Fad.  Rap.,  4*4. 

la  Burrk  i.  Taylor,  162U.  8..  634,  the  court  mid :  "The  eiprtva  declaration  tlial,  m 
fiiTOd  Uiv  riiiic<l  ^tatcaaroconcamod,  a  tratuifTr  iilmll  n-cirk  an  utumlmunt  o(  thecou<  ] 
irwt,  rnrrim,  by  dnarimi^ication,  the  declaration  tbntitsbail  huvcnoauchclIm-taB  ' 
between  tlie  conmctor  and  his  traiuferee.    In  other  woni),  aa  to  Iliem,  the  tiaarfer  ia 
liko  any  uthi^r  tianffer  of  prri])erty,  and  cnntrollod  by  the  htoc  rule*.    Ila  validity  ia 
onlv  M  far  an  thd  G<>v<-innicnt  i*  concerned,  and  it  alona  can  raitw  any  tiuorticin  of  the 
violation  of  the  oiatut^.    Tti«  Oovernment,  la  oOect,  by  thiaMctioo,  nla  toeverv  coa- 
bactor,  '  Vou  may  deal  with  your  contract  aa  you  pleaac,  and  oa  you  suy  deal  witb 
any  oihvr  prop«My  belonging  to  you,  but  to  for  a«  wo  are  concerned  you,  aii<l  you  cmly,  I 
will  be  recugniusd  either  In  the  execution  of  the  contract  nr  In  the  payment  of  the 
coBildenliao. '" 

■  2  Onap.  Dec.,  49;  Wheeler'*  C'we,  n  Vl.  1'b.,  Ml;  iloathrield'a  Caw,  a  id.,  216. 

•  IX  Comp.  Dec.,  43;  19  Op.  Atty.  Gen.,  840. 
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ment  tlierelor.  Such  an  asDimiiiiorit  would  not  be  williJn  the  mis- 
(•lii»f  intended  to  be  remcHliwl  by  swlion  3737,  R.S.  C.  ItSSS.  Oct. 
S,  1 001. 

XIVC'.  TheprovtsiDH  tbat  tbo  tranafpruf  ibecnntrsct  or  any  intor- 
vat  thiTcin  "shall  vti\i»(^  llic  nnnulnu-nl  of  tbn  oontriu>t  »t  fur  luf  tlio 
United  States  is  concpniod,"  bciiiR  iho  Words  of  Bection  3737,  R.  S., 
may  prnjierly  be  inwirporated  in  a  contract,  but  it  would  be  better  to 
Bubstilute  tliorofor  tbo  provision  tbat  "iu  cas«  of  snt-b  Irnnsfcr  the 
United  Stairs  may  refuse  to  carrj-  out  this  contract  eithor  with  the 
trunsfcrororthp transferee,"  tiamoredeftHyexiiressingwIiat  is  intended 
by  the  statute  as  conatnietl  by  the  courts.     C.  2S7S,  Jan.  13,  1807. 

XIV  I).  Swlions  3t77  and  3737,  K.  S.,  do  not  apply  to  involuntary 
flssignmeDts  iii  bitukmnley,  or  to  voluntonr  assign aicnts  for  the  bonolit 
of  oreditore'  {C  Sm,  t)ec,U,  IS96';  iSOGI,  Jan.  IS,  ISOS);  or  to 
WtigniR0nt8  by  order  of  a  State  cxjurt  lu  a  receiver  appi>inted  by  thn 
State  court  {0.  1$9G1,  Jan.  IS,  1903),  and  where  there  has  been  tin 
aasjsnnient  for  the  benefit  of  creditors  payments  due  or  to  become  due 
OD  tlie  contract  should  be  made  to  the  duly  app«>iutod  aitsigncv  and 
could  not  legally  be  modi;  to  the  assignors.  Paragraph  1,  Circular  13, 
A.  0.  ().,  IS95,  which  directs  disbursing  ofTicers  to  refuse  to  pay  the 
assignee  of  any  claim,  except  na  to  uGsignmeiils  authorized  by  the 
Aniiy  Regulations,  does  not  apply  to  on  assignment  for  the  benefit 
of  crwlitors.'    O.  S05S,  Fth.  13,  l'896. 

A  receiver  duly  appointed  for  a  company  having  a  contract  with 
tlie  United  State.s  may  be  permitted  to  execute  ihe  contract,  jmjTiienta 
being  made  to  the  receiver  on  receipts  sigucd  by  him.  Such  action 
wouul  not  amount  to  an  assignment  of  a  contract  prolubited  by  sec- 
tion 3737,  H.  S.  This  section  applies  to  vohmtai'^'  transfers  and  not 
to  such  as  are  made  under  judicial  proceedings.  The  receiver  is  an 
officer  of  tlie  court  which  appointed  him,  acts  under  its  orders,  is 
appointed  on  behalf  of  all  parties  interested,  and  otiinds  in  tlio  place 
01  the  company.  And  after  his  appointment  the  company  can  exer- 
cise no  acts  with  refei-enee  to  itsprnpertv  and  contracts,  siich  matters 
being  in  the  hands  of  the  receiver.'  'C.  7508,  Jan.  $,  1900;  92i7, 
Nov.  S,  1900;  10012,  Apr.  2S,  1906.  After  the  oppointment  of^  a 
receiver  bv  a  State  court  all  payments  duo  the  contractor  should  bo 

I)aid  to  the  receiver.    Pavment  to  the  contractor  would  not  be  a 
egal  clisclmrge  of  the  deb£.*     C.  13961,  Jan.  IS,  1903. 

XI7K.  Section  3737,  R.  S.,  does  not  apply  to  an  assignment  by- 
operation  of  law.  Thus,  where  a  party  died  pending  the  execution  of 
a  contract  by  him  with  the  United  States,  htid  tliat  bis  executor  or 
administrator  could  legally  be  permitted  t*>  complete  the  contract  nftor 
filing  a  certiiicate  from  tde  proper  court  of  his  a]i{>ointnient,  but  for 
tlifi  executor  or  ndminislrutor  to  nsiugn  the  contract  to  others  would 
be  a  violation  of  section  3737,  R.  S."     C.  5849,  Feb.  20,  1899;  IllGS, 

*  Brvin  v.  U.  S.,  BT  V.  S..  392.  Goodman  v,  Nililock,  103  U.  S.,  5&6;  II  Comp. 
Dbix.49.    N>t.  Bank  tit  Comtnwr*i!.l)owmi>,  101  U.  S.,  830. 

*  Inia  opinion  vtan  cuociirrad  in  by  the  CamoUoXlta  m  the  Trawury  uader  (laic  u( 
Feb.  20. 18M. 

'  Price  V.  Fotwt,  173  U.  S.,  110. 

'BorthCTlingK.  U.S.,35a.  CU..311;  Ppople'sTrurt  Co.  r.  U.S..  38  W,.36B;  U.S. 
V.  Iloichcrliag,  IBS  U.  B.,  223. 

*  11  ('omp.  Uoc^  614,  but  wh«r«  tho  receiver  ol  a  companjr  «hicl>  wu  un<l»r 
contract  wita  the  GoveraiQcnt  traTuferrvd  and  aligned  (he  contract  by  order  <■(  lite 
cnuit,  xucti  Daiigiunout  ia  nut  a  viiikiioa  of  mcx.  S1T7  and  3737,  R.  8.,  X  Oump. 
Doc.,  laSuidieSi  Burko'aC««a,13a.CU.,23I:  McKay  p.  U.S.;  37 id., 422. 
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Aug.Sf,l!)OI.  Soalao.wlicreoneoftwo  joint  contractors  (not  consti- 
tuting II  |mrt nereliip)  dioil  licfore  tho  cumpIiHiun  of  n  Gwvoiiinieiit con- 
tract, tits  executor  or  mlniiiiistrutor,  tngctiicr  with  the  other  con- 
tractor, jthoiilii  complete  the  c<>ntrnrt  and  aign  all  n-ccijtts  for  money 
pnid,  but  if  Iho  cuDtrnct'r>rs  wcro  piirtiu'ra  the  survivuii;  piirtner  i 
should  omjilete  the  contract  antl  icceipt  for  money  paid.  C.  WOOS, 
Mar.  18,  1901.  However,  if  tho  contract  CAlled  for  the  personal  8cr%'- 
icea  of  trie  contractor,  aa,  for  instanci\  lua  sorvicca  us  an  artiat,  tho 
contract  terminated  vith  hi.i  death,  and  can  not  be  carried  out  by 
his  executor  or  tulniiuistrator.'     C.  938^,  Dec.  4i  19<X). 

XIT  F.  A  receiver  didy  appointed  for  a  company  having  a  con- 
tract witli  tJie  L'niti'd  Stat)-;*  is  both  bound  and  entitled  to  pi-rfonn 
the  contract,*  and  if  he  declines  to  do  so  or  faJIa  in  Uie  performanre 
of  tlie  contract  to  such  an  exti'nt  that  the  irnitcd  Stales,  under  tJio 
terms  of  the  contract,  would  bo  entitled  to  procure  tho  work  to  be 
done  elsewhere,  the  work  may  bo  procured  elsewhere,  and  any  losgj 
to  tho  Uuilcd  State's  residtiiig  from  such  refusal  or  failure  will  be ' 
chanreable  to  the  contractor  or  bis  receiver.     C.  17207,  Dtc.  6,  1904. 

ZIT  G.  There  is  a  manifest  distinction  between  the  u^signmcnt  j 
of  n  Government  contract  and  an  assignment  of  u  clum  for  moncTi 
duo  under  the  contract.    The  former  is  prohibited  by  section  3737,1 
R.  S.;  the  hitter  is  not  prohibited  and  is  lawful  if  properly  made^'J 
but  where  a  contractor  not  only  asi^igns  all  his  rlainLs  against  Uift] 
United  Stales  for  work  done  and  materials  furnished  under  his  con^i 
tract  with  the  Government,  with  power  to  collect  and  receive  all 
moneys  due  tliereundcr,  but  in  artrlilion  reoiti-s  in  tho  ust^igiitnent 
that  it  is  (riven  "as  a  further  contimiinp  collateral  security ,for  ail 
liabilities  inourn*d  or  to  be  incurred,"  and  in  addition  gives  a  mort- 
giifCa  lo  the  assignee  on  his  property,  held,  it  constitutes  an  aasign- 
ntent  of  the  contract  within  tho  meaning  of  section  3737,  R.  S.    An 
Assignment,  to  have  the  effect  of  invalidating  n  contract,  need  not  bo 
express,  nor  need  it  be  teehnieal,  formal,  or  WTitt^>n.     It  may  bo 
ondencwl  bv  the  various  facts  or  circmn:^taiR'i>s  illustrating  the  rela- 
tions and  intention  of  the  parties.'     P.  G2.  S!l,  AW.  S.  imt. 

XIV  H.  Where  a  formal  written  contract  as  re(|uircd  by  section 
3744,  U.  S,,  liad  been  made  for  furnishinK  meals  ami  lodJri^(^^  to  aj 
recniiling  party,  and  aflt-r  purl  performance  the  contractor  abandoned  i 

'  Vir  (Vimp.  Dre..  «2. 

*  In  VIII  (.^mr'.  I)ce.,S'j3,  vheN'  a  I'lMilraelrir,  hiiving  tailed  to  complMe  tbework 
provided  fur  in  ilie  i-ontiwa  witli  kira,  ilJiKl.and  llio  i-i>iilncl  but  not  Dom  aannllod 
or  Rwimle'l,  it  wMMid: 

"  In  thu  f<iflt»o(  tfa«caM  tli»  peiSDiial  rvprtaootaii  ve  nf  Jacoby  hu  «x«-cl)-  tbe  nine 
rieht  lo  go  abuad  wiih  the  vrork  under  the  umu  of  iho  contnct  m  Jucoby  would  luiv*  i 
if  111?  wpro  living,  nnd  lui  muro  rytht,  auflvring  tho  i<nm<<  p-naltiM  in  OM  vou  bav«  not  I 
exen-iM<d  your  nuttioricy  to  mcind  and  relH  as  woulil  J*eoby  biaic»1f  if  he  were  com-  ' 
pl«linc  tho  conlnwl  io  p«mun. 

"If  UiuMulf'of  Jncoby  trftmM  ti>conip1«Ut  th«  wnrkund«7  tbf)  tnnnanf  thocnnlract 
and  you  fail  lo  exercite  your  riehi  lo  rwcind  and  n>i«t  tbe  contnM:!.  then  the  amotleaJ 
of  J»ci>by  hare  exactly  tbc  taniv  rlglil  to  complete  the  waric  und«r  lh«  lenw  uid> 
liodiatioos  of  th«  oontnict  m  bud  Jaooby  if  h«  hod  lived  or  m  haa  hiM  pononnl  n>|w»-  ' 
wnlatiT«. 

•  •■•••• 

"ll  ia  Dot  inlondnl  hirtvin  to  mv  tbui  whvn  &  toDlimi-tor  dcfaulw  thai  his  rnntract 
(bould  iM)t)K>nH-indr>d  niid  tflri,  t>Ut  it  in  inlnndtn)  lobniiid  llint  the«ur«r.lcii<liavea 
perfect  Tiightlo  pruvent  Hurh  ih-(auU  m  would  rwull  in  v'lur  n^Ui  to  rescind  uoil  relat, 
by 'toJDs  tbo  woik  Umtnacivdt.  Uiert^y  pMVMiting  nuc^b  dpfiiuii." 

■Sool-*mnci*'ii  cwo,  it  Ct.  Cla.,  638;  IS  Op.  Atty.  Gon.,  SSA;  16  id.,  280.  J 
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Uiu  (.viiilrnnt  aiid  \m  wifo  and  family  and  thon>itpon  liis  wife  cluiiiivd 
nay  for  iiipqJs  funiishcd  prior  to  lus  departure  on  (lie  ^)unil  that  Uie 
busiiu'ss  hftd  hwn  carried  on  with  li<>r  capital  and  labor  and  as  Iicr 
srparutL^  ItuHinoss,  helJ,  tbut  as  the  contract  ivae  made  witb  ber  btia- 
band  tlip  moiipy  diip  for  meals  and  lodgings  funiislied  prior  t*i  his 
dcptirlmv  cciulrl  be  paid  to  hiui  only,  tliwt  to  puv  tbo  wife  wottld  defeat 
the  purpofles  of  section  3737,  R.  S.''     C.  271S!^Aug.  /,.  lOlO. 

XtV  1.  Whore  a  bond  had  been  given  in  accordance  unth  tlii>  act  of 
Confjn-sa  of  August  13,  1S94  (28  Btat..  278),  to  protect  tnbor  and 
mat^rriitl-moii,  and  the  contractor  in  applying  to  a  surety  company  for 
a  bond  had  af^ed  that  in  ease  of  breach  or  defiiult  by  tlie  conlractor 
of  tlie  proviiiioaa  of  bis  contract  the  surety  ^lould  be  subrogated  to  oU 
ttio  rij^hts  and  property  of  tbo  contractor,  and  that  deferred  iMiyments 
and  any  moneys  due  the  contractor  should  be  credited  to  the  surety, 
and  the  agreement  was  claimed  to  be  au  equitable  assignment  to  tbe 
surety  of  iiJI  money  duo  from  the  Ciovernroent.  Jldd.  that  under 
8(tclion  3177,  R.  S.,  the  agreement  was  void  hn  an  a!«signment  to  tlio 
surety  of  any  money  dutf  from  the  Government  under  the  contract. 
C.  7.i!J,  />«.  88,  lSi)9;  77SS,  Feh.  28,  1.900. 

XIV  J.  Tiift  Oovenimont  will  in  gciierul  recognize  tuittignmenls  of 

cluLtiLS  to  moneys  in  its  hands  due  and  payable  to  indi%-idual8,  ao  far 

as  to  consent  to  pay  over  the  amount  to  the  assignee,  where  the 

•sstgnmcnt  is  made  accoi-diug  to  law,  viz  ticction  3477,  R.  8.*    But  an 

nssifrnment  by  a  Government  contractor  to  a  bank  of  all  amounts  due 

or  to  become'  due  to  it  by  tlie  United  States  Government  under  its 

contract  is  without  effect  M  against  the  Uniled  States  unless  raudo 

in  compliance  with  section  3477PR.S.  0.£8261,  May  1,1911*  Parties 
1 

'  Boo  X  I'ounp.  Doc..  201. 

<In  Buffaln  tlnyou  H.  Cow.  1ft  Ct.  Cl».  33tt.  it  wu  Mid:  "Thl*  MataW  lopnrwit 
fnuild  upao  the  TrHLtury  U  i^  the  nature  of  a  alalUla  of  frauds.  Il  was  d««i^n«d  to 
abwilvc  till'  Trciwury  tniD  all  complicity^  ia  or  reipooiribUity  fur  tlie  aalo  or  usignramt 
of  ctabif  until  Uxry  had  reached  l3i«  point  wboro  in  the  fonn  of  dmilit  they  would  bo 
mcned  in  ne^tiable  ovidpnce  nt  d«l)t,  and  vlinre,  ihc  amininl  being  awvrlain^d  and 
fixed,  the  wvigiuanat  or  ]>owi.'r  ef  attorney  rouid  dencribu  the  ehose  At«it;iieil  witti 
the  mmii  accurate  oxjicCitiide  Mid  rertalnty.  At  the  Hunn  time  the  vtniiite  did  not 
forbid  llie  olGcera  of  th«  Treasury  Iroiu  reoognlxiog  or  aclinit  upon  the  iiinruineaU 
dnrlared  vniil,  nor  did  it  dwlixn^  tliu  aalit  oad  mdMiaMal  of  chiiinii  Iii  be  chiim[ieTlnuii 
orpeiul.  In  a  word,  itiett  thi-jr  ajuifcnnwatoana  powwaof  fttlnnn-y  pn^iirly  whnwt 
the  Htatuto  of  frauds  loft  the  a^reemonte  which  It  deelarM  void— (di  i[ii^triini«nt«  wlijcli 
con  not  be  enfoicecl  ut  law,  bill  wbifh,  when  voluutarily  giwm  by  liie  Gcu-emmeiit 
credilora,  and  vnlunlarilv  enrried  into  eRn-t  by  the  defondnnl'K  iillicvn,  muxt  bi 
dmmed  by  all  courts  to  liave  exprmsed  and  executed  lli«  true  inteot  of  the  parllot." 
BectJea3ir7,  It.  S.,  ctabracea  e^-ery  claim  aeainiit  tbe  Uo^-orament,  however  arising, 
of  whalover  nature  and  wlmnevnr  and  wherever  nmvntod;  it  npplicii  a«  well  to  Ii<iut- 
dated,  CMlain,  sad  undlepuii'd  iletnandsas  to  taoae  which  are  unli'iitidniod,  uiicer- 
taia,  or  disputed.  U.  8.  v.  Gillie,  es  U.  8.  407.  BaU  v.  UabvU.  16  id..  72;  I  Cump. 
Dec.,2tn.  ItttlKo«mbmc«sthepayof  contract  miiReoBaiCirculnr -11.  AG.  0.,Scipt.  8, 
1002,  but  does  not  include  Gavemmentaffeactesfluchaa  tailors,  buberi,  asd  dentists 
ol  the  Navy,  XII  Coin(>.  Dee.,  423,  luid  dowt  not  "pply  •*>  checks  that  have  beengivea 
by  difbumng  oSiccra  ui  payment  of  a  rlaim.  22  Op.  Aity.  Gen.,  S37:  Panacra  Kat. 
B«nk  V.  RohinMin.  50  Kanii  777.  does  not  forbid  l^  trannter  by  an  Army  nffii-er  of 
liispiy  acLMUut  wliea  actunily  due.  15  Op.  Atty.Oea.,  271;  MI  C«mp.  Dec.,lfl<; 
and  the  aaagnmeat  may  bo  mvnlcod  at  any  time  prior  to  pa^Tnent  to  aanftnee,  XII 
Oomp.  Dec.,  104.  Sec.  3477,  R.  S..  does  not  prohibit  a  disbumngoAlcer  from  accept- 
ing the  nsceipt  of  an  agent  or  atiemey  of  an  individtial,  firm,  nr  corporadon,  and 
raceivitiR  credit  for  a  voucher  «o  receipted,  provided  it  appi^nm  ihc-rvon  iWttlierhc'i'Ic 
imied  in  rayment  was  mode  payable  to  the  order  of  ilio  iiidividiMJ,  firm,  or  roqiont- 
tion.    II  C'omp.  Dec..  295:  »ld..  210:  par.  thi  A.  It..  IHIO. 

*  llenniQffsen  e.  U.  S.,  Fidelity  ft  tiuanuily  On.,  113  U.  S..  810;  Nat.  UankufCum- 
iaeK«  V.  Dowaie,  161  IT.  S.,  S39;  Prairie  Stow  B»nk  t>,  V.  S„  Ift4  U.  S.,  227. 
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rapreeenliiig  opposui};  intereota  cnn  not,  by  preeeoting  U*  a  head  of  a 
deparlmi'iit  ronflicting  clainiR  to  siich  inoinn',  roiiinerhim  lo  become 
a  stukuhuldcr  fur  thorn  or  &ii  arbitrulor  iipou  the  munts  of  thvir 
dpinaniiB.  R.  !!>,  266,  Dec,  11.  1865.  Wliere  a  claim  for  pay  for 
tniliury  servit-e,  iii>l  y»>t  iilJuwcfi,  Imd  been  won  from  the  own«r  in  a 
b««t  on  a  horse  race,  Dnd  a  power  of  nttomcv  to  collect  the  same  had 
bwiiexeciiteil  hy  thp  owner  lo  the  clainianl.ficM,  that  such  power  was, 
ill  efTect,  an  a»!i<^imont  of  the  claim,  and  as  such  was  absolutely  void, 
under  section  3477,  R.  S.  R.  5S,  9o,  Mar.  17,  ISS7.  So,  also,  an  allots 
ment  bv  ft  Government,  cmuloyoe  of  piirt  of  hi«  jrny  in  ndvniica  is 
void  under  soction  3477,  R.  S.  C.  17SS2,  Apr.  3,  1906.  So  an 
asai^ment  by  a  dischai^ed  genernt  ]>riHonpr  oi  the  light  lo  collect 
the  donation  of  $5  eivco  to  him  on  hia  di8charf^>  would  ho  void. 
C.  14494>  ■^P''-  ^>  '90S.  An  informal  assignment  by  a  Govemment 
empliivce  of  his  wages,  not  made  •»  rcquirwi  by  section  3477,  K.  S. 
is  void.'  0. 8411.  June  15,  1900;  !7SeS,  Jan.  S.  1805:  Sept.  29. 1908. 
But  if  an  account  assigned  in  A'iolatinn  of  the  statute  is  actuatly  paid 
the  p«yment  will  be  a  valid  one.»  G.  9498,  Dee.  S7.  1900;  '10576, 
June  5,  1901.  So,  where  an  officer  signed  a  paper  requesting  the 
SecretftiT  of  War  and  the  Paymaster  uenera]  to  retain  out  of  his 
pay  and  pay  to  his  wife  a  certain  sum  each  month,  held  ihnt  such  a 
paiKT  constituted  a  violation  of  section  3477,  R.  S.,  but  if  the  paper 
coniinutxl  unrevoked  and  iindi!«))Ut«d  and  pa^nnents  were  made 
theifunder  they  would  be  binding  on  the  officer.  C.  10966,  Aug.  S 
andOfi.  15,  {001. 

XV  A  1 .  ^Vn  officer  of  the  Army  is  under  no  statutory-  incapacity  lo 
be  a  parly  lo  a  contract  wilh  the  United  States,  or  to  bpcome  fon- 
necti-d  with  such  a  contract  by  sc<)uiring  an  interi'^t  thcn^^in  if  the 
same  relates  to  mattere  separate  from  his  ofltce  and  is  no  way  con- 
nected with  the  performance  of  his  official  duties.'  IleM,  that  para- 
graph 74tt.  Army  Regulations,  I88!t  (ti03  of  1910),  which  provides 
that:  "Oflicers  or  ugrnta  in  the  miUlar)'  service  shall  not  purchase 
supplies  for  the  (lovcmmcnf  from  any  other  person  in  the  military 
senice;  nor  shall  they  contract  wilh  any  such  person  to  funiish  sup- 
plies or  service  to  the  Oovemment,  nor  make  any  Govemment  pur- 

'  So,  bcld,  vnoi  whem  the  Meieninent  of  woicm  U  ia  the  nature  of  a  irrit  of  attarh- 
nwnt,  IllComp.  Der.,222:  11  i(I.,  7Wt.  8«e,alsci.  XII  Comp.  Dei:.,SC7  uid  14  id., 
3M,  butdlns  tluii  un<lvr  n-c.  3620,  it.  8.,  eliecks  eon  bo  drawn  only  in  lavov  of  pOTnus 
to  whom  pdyrncnl  i.i  mlul(^,  and  a  pnircr  »f  nitnmcy  autluirixinj  a  diidiiindaK  odGcttr 
Vt  draw  a  cHieck  in  Iiivor  of  the  ■ilomoj'  ia  without  effect. 

*  Atejgnmeoia  of  claims  not  iniule  na  prMcribed  in  t)ii»  lectioo  an  declared  to  be 
"Dlxriliitiily  null  and  void;*'  but.  Ihia  iiUtiuI«  waaintendod  to  protect  tliAOoMraineut 
and  noi  Um*  etaimonl,  and  lo  prevent  frauds  upoD  the  fntuiMty,  iu)d,  therefore,  wliile 
the  »ciouiiling  uBicere  will  iwi  miprcn-u  pou-ers  o(  •ii.inn-y  iiut  executed  In  accofdanoe 
with  tli«  NlBiuTn,  if  dinhuniinit  nfliivn  in  fort  makn  pD>inentii  lo  pcTsnoN  holdins  ann^ 
vitked  and  undiopiiiiHl  power*  o(  altomoy.  the  accounting  oflicers  muet  allow  In^  di*- 
btunag  olBcera  crvdit  for  tnicli  puymi^uia  m  the  edtlnacnt  ol  Ihdr  af cduiiim.  and  tfae 
OTwinal claimant  c*o  not  nH■f)v^r  a MH-ond  liriMifrnin  thoGai'enininnt.  I  Comp.  Doc., 
120, 142,  432,  4^:  IQ  Op.  Auv.  Gen.,  201;  HcKnlKht  v.  U.  S.,  SS  U.  S.,  179;  Hailey 
V.  [1.  8..  109  id,  4.r>:  BuaiiloBay»uR.CoM,  ISCt.  Cb.,  238;  LopczOMe.ai  Id.,  U. 
Thia  apction,  hmi'i-VRr,  t\or»  not  pmhlbit  tov  pMmag  o(  cloima  to  lieirii  deriMOi^ 
aaripMMw  in  bankruptcy,  or  even  voluatary  aoM^luaent  for  tlie  benefit  of  creditor*, 
bocatue  lliu  pwuiiiK  or  traaatev  of  claim*  in  micb  caaudonf  not  coniu  within  Ui«  evil  at 
which  th«  injituM  in  iiimcd.  Erwin  v.  IT.  8.,  9T  V.  8.,  392;  Goodman  v.  KibUrh.  102 
«,.668:  ButW  r,  Gnrlf  y,  H6U.S.,3ra;  11  Comp.  Dec,,  60.  See,  also.  20  Op,  Ally 
Oea,,  5"S.  The  awriioo  dow  oi>t  apply  wberw  land  uiid<tr  Icwn  Hi  tbi>  Oovernnieni  Is 
■old.  ttMTebvrtMiuiriiiK  UM>Govvrani(^t  topayKOit  loaaothof  landlord,  rrccdnioa'a 
Savkw  Co.  r.  Shepherd,  127  U.  8,,  4H. 

•nop.  Atly.  Gen.,48J. 
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chaso  or  oonlriict  in  which  such  {wreon  ahsll  be  admitted  to  shkro  or 
receive  benefit,"  was  iliri>cton'  merely,  and  that  a  contract  might 
Htill  be  legal  and  binding  though  entered  into  iu  contra  vent  ion  of  it« 
tenn«.    P.  .',S.  I47.  Oct.  6,  mtO. 

As  paragra|)h  TiSO,  jVniiy  RcKulufJorw,  1896  (603  of  1910).  which 
forbifisofFicvrs  or  agi-nta  in  the  mitilarj' service  from  contract JiiK  with 
any  other  pi-rsoii  in  the  milituir  service,  et«..  is  a  pnthibilion  pro- 
cwdiiig  from  1  lio  Socretarj-  of  War  to  the  officer  or  a^cnt  in  the  mili- 
lun'  »er%'ice,  il  niny  be  wftivi-d  by  the  Sccretan-  m  a  given  case. 
HoMld  that  whether  it  should  be  waived  where  the  contract  was  to 
be  between  a  (lunrtermastcr  of  a  volunteer  n-giment  and  a  firm  whoso 
business  it  had  l)een  and  was  to  funmh  quartermaster  supplies  and 
of  wliich  tho  quarterniadter  had  been  and  was  a  member,  was  a  ques- 
tion for  the  Secretary  of  War  lo  decide  on  the  facts  of  the  particular 
case.  C.  4£!S,  June  L  IS9S;  SS337.  Oct.  83,  1907;  29248,  Nov.  18, 
1911.  So,  where  a  soldier  had  been  aut  liorir-cd  to  erect  a  hou3«  on  a 
militar)'  resen'ation  and  was  subsequent  lyonlerod  to  anotiier  station 
and  de.iircil  to  80II  or  lea.sc  1  he  building  to  the  Government,  hrM  the 
above  regulation  might  be  waived  by  the  Secre>lun'  of  War.  and  the 
building  purchased  or  leaser!.  C.  21670,  June  li,  1007,  and  Aug. 
16.  1907. 

XV  A  2.  Parapraph  740,  Army  Regulations,  ISSa  (flOa  of  I9I0), 
which  forbids  oflicers  or  agents  in  t  he  military  ser^^c©  from  contract- 
ing with  any  other  person  in  the  military  ser\iee.  does  not  apply  to 
contrarta  on  beiialf  of  tho  United  States  which  require  for  tlieir 
validity  the  approval  of  the  Secrrtiur  of  War."  P.  SI,  106,  31tr.  IS, 
1SS9;  C.  ISSW,  June  5,  1906.  On  the  question  whether,  in  view  of 
the  above  regulation,  an  Army  ciuarrermaiiter  may  ent^T  into  a  con- 
tract withn  reliredoflic.erof  the  Army  for  the  rent  of  rooiud  in  a  build- 
ing ownril  by  the  latter,  ftrJd  that  under  the  construction  put  upon 
this  regulation  by  tho  Supreme  Court  of  tlia  United  Stati«,  the  t>ec- 
retary  of  War  may  authorize  the  contract  in  question  to  be  entered 
into.'in  which  event  it  becomes  unneoessar\'  to  consider  whether  a 
retired  officer  is  in  fact  "in  the  miUtar>'  service"  within  the  meaning 
of  the  regulation  cited.  C.  SnOH.  Aug.  4, 1896;  £1670,  Aug.  16.  1007. 
Simihirly  hfhl  with  reBjiect  to  a  retired  oflieer  who  dm  agent  of  a  cor- 
poration desired  to  enter  into  a  contract  with  the  Government  to  fur- 
nish it  militiirv  supplies.     C.  4S2S.  Avff.  S-t.  ISOS;  IfilHO,  Apr.  0  ,1904. 

XV  A  3.  Piiiaginph  1002,  Army  Itegulations,  1803  (003  of  1910), 
which  i>m\'ides  that  "no  ollieer  or  aeent  in  the  military  service  shall 
pui'chn.'sc  from  any  other  pereoii  in  the  military  service,  or  make  any 
contrat't  with  any  such  person  to  furnish  supplies  or  services,  or  mako 
any  pureha.'<e  ur  contract  in  which  such  person  sliall  bo  admitted  to 

'  Tho  pangivpli  uf  Uiu  rofiulations  cited  is  mibnUnlully  the  ruan  m  pu.  1002  uf  ihn 
Rogulalioni  of  18<G1;  and  witli  i«f«t«iic«tothe  laiior  rheSupromoCoiinhold  (U.  )i.  r. 
BoniK,  12  Wall.,  251):  "That  regulation  doei  nut  apply  Iu  cueinicW  on  bclittif  of  the 
L'niled  Surwi  which  requiru  f'lr  Ih«ir  validitv  the  nppniwil  of  tli«  Secretary  o(  War. 
Though  i'<intnicid  of  thut  chiuactrr  am  umiafly  n«eutui()cl  by  fubordinnUi  ol&cvrs  or 
i^nui of  the Qovcmment.  th«v  ar«  in  l^t and  in  kw  tli« a^is at  thfl Secralarv  kIiom 
nactlon  li  cBeenlial  to  bind  iho  Upiiod  States.  Tho  Bwrviiu)-,  nlthou^  tfie  boad 
of  (ho  War  Doportmont,  in  not  in  th«  military  Morvirv  in  ihv  nenM  of  tta«  regulation, 
but  on  tbe  contruy  i/>  a  cini  officer  with  civU  dutiea  ^a  perform,  u  much  m  as  (he 
head  oj  any  other  of  Uie  Kxeruiive  DtiparUnuntfl.  It  would  bo  rain-tng  lii«  reguk* 
tloB  lo  an  ab«urd  exUnt  [a  hold  it  ww  ininii(l«I  to  preclude  the  War  Deparlment 
from  avatlio^  ibwif  by  puirhaae  or  uny  other  cunUact  <A  any  propertv  which  an  officer 
lu  (be  military  oervice  might  acquire  il  i(»  po«aeeaion  or  um  wer«  deemed  important 
to  the  Government." 
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»ny  a\iare  or  part,  or  to  any  bonpfit  to  arise  thorefrnm,"  proliiliita 
purcliBses  by  of!ic«r»  of  tin*  Army  "  from  any  otlior  person  in  th«  mili- 
tary' Eorvici'."  Beld,  thai  tliis  proMbiiiun  did  not  cmbrucu  civilians 
employed  in  the  pubUc  sprvir«  under  the  War  Deparlmpnt,  or  in 
conuo(^(ion  wi(b  tbo  militar)-  admiuistrntiou,  and  ihorcforo  did  not  prc- 
cluiio  the  making  of  a  contract  by  an  ordnance  oflicer,  as  representing 
ihe  L'nil^  States,  with  a  civii  (inipiovoe  at  an  ai-srnal,  for  the  use  or 
an  invention  patMtod  by  the  IuUit.'  li.  Si,  SSIJ,  Avt.  tl,  1868;  C. 
19S56,  June  5,  l.0Off.  So  hfid  that  a  commUsary  olncer  could  enter 
into  a  contract  with  u  quartcrmasl<'r'8  emptoyoc  at  the  ])o»t  to  supply 
the  same  post  with  potatoes.  C.  tSS^S,  Nov.  t8,  101 1.  But  wncre 
the  form  of  a  proposed  contract  contained  the  stipulation  that  "No 
person  bt'Iongine  to  or  emjiloTod  in  th«  militar)'  M^rvice  of  the  United 
States  ia  or  shafl  be  mimitted  t^  any  share  or  part  of  tttbi  contract." 
JWZi  that  the  description  "porMm  *  *  *  employed  in  the  inili> 
t«ry  service"  is  understood  to  mean  all  such  clerks,  mechanics,  laboi^ 
ers,  or  olJier  cixilians  aa  are  Ii'^iHy  employed  by  the  military  author!- 
biM  in  or  in  comKi.'tiun  with  milit^iy  works,  opcratiuna,  or  other 
authorized  tran»actionA,  and  that  flihore  the  lowest  bidder  was  a 
civilian  laborer  at  the  Sprincfield  Armory,  the  coiitraot  (should  be 
made  with  the  next  lowest  Didder,  who  wa^  tmdor  no  surh  iuca- 
paciy.     P.  48,  575,  Aiiff.  6,  18.91. 

XV  A  4.  Paragraph  589,  Army  Regulations,  1895  C603  of  1910),  pro- 
vides that  no  othcer  or  agent  in  the  miUtary  service  shall  make  any 
purchase  or  contract  in  which  any  other  person  in  the  military  service 
shall  be  "admitted  to  any  share  or  part,  or  to  any  benefit  to  arise 
therefrom."  Heid  that  this  prohibition  ooes  not  embrace  a  contract 
with  the  wife  of  a  i^oldicr  in  a  ciu«o  where  it  ch-nrly  a|)pcured  tliat  the 
wife  bail  her  own  funds  and  canied  on  her  business  in  her  own  name^ 
and  that  the  husband  did  not  in  any  way  share  in  the  businaiH.  Cf. 
torn,  Jwte  ge,  1901. 

ZTAS.  Paragraph  fi93,  Army  Regulations,  1904  (r>03  of  1910), 
which  forbids  olncers  or  ajjenl^  iii  the  miUt-ary  service  from  contract- 
ing with  any  other  person  m  the  military  service,  etc.,  applies  to  a  con- 
tract between  the  iJnited  States  an<l  an  oHicer  or  employee  of  the 
United  Statea  who  contracts  in  hi»  own  name,  but  does  nut  a|)ply  to 
a  contract  between  the  United  States  and  an  incorporated  company 
in  which  an  ofiiccr  or  employee  of  the  United  Stales  holds  slock. 
a  1880$,  Nov.  e,  1905;  16166,  Nov.  IS,  1606. 

XV  B.  Under  sections  37.19-.3742,  R.  S.,it  isille^ral  for  an  officer  of 
the  Uniled  .States  to  contract  for  or  purchaiw  for  the  United  States, 
any  supplies  from  n  Member  fir  Delegate  to  Congress  or  from  a  firm 
or  association,  other  than  an  incorporated  comj>any,  of  which  such 
■  Member  or  Delegate  is  a  member  or  in  which  no  is  pecuniarily 
interested.'    R.  4£,  344,  *'«««  ^7,  1879.    But  these  sections  do  not 

Erohibit  the  acceptance  of  a  ^iember  or  Delegate  as  a  surety  on  a 
ond  given  to  secure  a  contract  with  the  United  States.'    R.  J^,  S77, 

■  8o«  2  Op,  Ally.  G«^n..  40:  4  id..  47;  U.  S.  i<.  Dlotridi,  126  Fed.  Ki-p  071.  That 
aec.  8739,  R.  S.,  dova  not  aMt^cl  ruoinria  inntli'  wilh  pcnout  who  buvn  liron  Riinply 
tUeud  Uembcn  of  or  Dolrgncm  to  ('onsnwi,  but  liavp  not  ftetiialK-  becomo  such  by  benuc 
m<eni  in,  MO  opinion  ot  tliu  Attumi-y  Oeoeial  in  15  Ou.,  2S0.  Buiseeaeca.  lU  and  116 
a<ltinPed«nlP<MialC<xlRolMiiT.  4, 1909(35  8tAt.,  1109),  which  miponodvaoo.  3T3ft 
and  3742,  R.  3.,  uid  bnaden  the  [nrmnr  proviaioa  H  M  to  apply  to  Memb«rB  of  Coagraaa 
from  the  time  of  tli«lr  decllon  aiid  biitore  quaHfleation. 

*  See  18  Op.  Atiy.  Gui.,  28T. 
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Oct.  17, 1885.  But  as  in  caso  of  a  Failure  of  the  principal  the  surety 
may  become  subrogated  tu  tim  rights  of  ttto  principal  aud  offer  to 
cany  out  the  contraot,  the  aiweplance  of  a  Mcmljer  of  Conairss  as 
surctr  would  bo  culoulntcd  to  vslablisli  contractual  rvlationH  uvtwcvn 
the  United  Statea  and  a  Member  of  Congress,  recommended  that  Ment- 
bfi-  of  Coiiicn^ss  bo  not  accepted  lut  surety.     C  IJ^QSS,  July  6,  lODS. 

XV  C.  TlJere  is  no  illegality  or  impropriety  in  a  retired  Anny 
officer  l<ta.sing  a  building  owited  i>y  bim  to  the  Post  OHic«  Ueparlnient. 
C.  18010,  May  15,  1906. 

XVI  A.  Section  3744,  R.  S.,  presnibes  tliat  "it  shall  be  tJie  duty 
of  the  Sccrotarj'  of  War,  of  the  Socretm-y  of  tlio  Navj',  and  of  tlie 
Secretai^'  of  the  Interior  to  cause  and  retjuire  «very  contract  made 
by  tliem  severally  on  behalf  of  the  Government,  or  by  tlieir  ofhoen 
under  ihum*  appuintt*d  to  mako  such  cuntnicls,  to  uu  reduct'd  to^ 
writing,  and  signed  by  the  contracting  parties  with  their  oamea  atfl 
tho  cm!  tliercof."     Wei-c  it  not  for  the  ]>rovisioDH  of  tliia  section  tliO     , 
acceptanco  of  a  bid  would,  under  the  general  law  of  contracts,  bind 
thfi  llnited  Statoa.     But  this  section  lia?t  been  coustmed  by  the 
Supremo  Court  as  being  in  the  nature  of  a  stiitute  of  fruntU  uiid 
mandatory  in  its  requirementH,  and  tiierefore  as  making  it  essential 
that  a  contract,  to  bo  Ii^d  and  ohliguU>n'.  ^hiiU  be  in  writing  aud 
signed  by  the  parties.'    The  mere  proposid  of  a  bidder,  accepted  o: 

'  [ti  Clark  v.  U.  S,  95.  U.  S.  S41,  the  court,  in  lirildiii^  tliiit  tbe  requirement  of  fo«.J 
9744  uTv  tnuncLitury,  stalu:  "  It  in  coiilcndi-d  on  Uni  luut  of  Ui«  0DV«inini.1it  tlut  (liin 
act  ill  mnndntorvBiid  bindiiw  both  on  the  officers  makiiuGonmcU  and  on  tli«  pajtiatj 
coutraciiiiK  wiiL  them,  wbilet  the  clainiaBt  insiBts  thalll  la  meraly  dtroclory  to  r'  ~ 
Oflu^i-'ra  (if  till!  Govenunent  and  can  not  atfoct  Uiv  validity  of  contracUi  w-taaUy  i 
thotigh  not  in  writing.    Tbs  Court  of  Claiais  htm  hcretofora  held  th«  art  to  bo  i 
lory  aod  a«  requiring  rII  rontiacta  made  with  tlie  departmftnta  named  to  bo  i 
fonnity  with  it.    Tbe  urgtimentB  hy  which  tliin  vit^w  boa  been  enforced  hj  die  i 
sra  ol  itrottt  weiffhi  and  in  our  judjimont,  conrliinvr.    The  hcility  with  wluch  i 
Governmeat  may  be  pilltievid  by  the  pr«<»eDtmeut  of  t-laims  of  the  mort  fixtnonlit 
chuacier,  if  alluw<.'d  tu  be  BimLiiuvd  bv  parol  evidence,  which  can  always  be  produ 
to  any  requim)  extent,  rcndcm  it  hi|[lify  doaiiablo  that  all  contiarta  which  are  n 
the  ba;^  of  demanda  a^inat  the  Govenunent  should  be  in  writing.    F(vbi|M 
primary  object  of  the  atatut«  wan  to  impoae  a  renniat  upon  tbe  ofBcen  tbe 
and  jprevi-nt  them  from  making  nnklcai  ensngementa  for  the  Qovnrament; 
ConnderatioDfl  referred  to  mnke  it  ntnnifeat  tnac  there  ia  do  clnin  of  cam  in  wb 
aiatuiefurpreveniiiigfraudaaudpcrjuriii-Hiamore  Deeded  than  in  this.    And  wellii. 
that  tbi:  Klotnld  in  quralion  was  intiimli'd  to  npento  as  mch.    It  inakm  il  tinluwfu 
for coniractineofficen  to malra conlracf  in  nny  other  my  thaa by  wriiinf; nunfnl  1 
the  puniee.    Tliia  is  equivaleat  to  proliibkiii^  any  other  node  oE  making  voulivc 
livery  miin  ii  auppoxea  to  know  the  law.    A  iMrty  wlio  makes  a  ccmlracl  with  aa 
offlrCT  willioiit  b»^-i^K  it  rcdiirod  m  wriiing  i"  knnwinffly  a«ee«ry  to  a  viotetina  of 
duty  on  bia  part.    Kui-h  a  party  aids  ia  the  \'iolat  ion  ol  tne  law.    We  are  of  opinion, 
thsMQie,  that  the  contract  itself  ieaOortedimd  miut  confunn  to  tliercqiurcmvnlaoi 
tbe  statute  until  it  poMoa  from  tbe  observation  and  control  of  the  panv  who  miion 
into  It  "    In  the  above  case  tbe clajmaot  agreed  with  tlie  Government  for  the  use  of 
cbimuut'a  vetsel  and  for  the  payment  of  the  value  ($GO,ooO)  of  the  vtmel  if  die  diould 
behMtinthoQovemmentatirvien.    TbeagrceinontwasDOtri>diicnd  to  wriiinf;.    While 
in  the  Ooverament  service  the  wwi  lost,  b«it  no  necUgence  w»  attributed  to  the 
Qovemm«-Rt.    Htld,  the  agieeraent  itot  being  in  wiiwig  was  void,  aud  tlierefoee  tbe 
<:bimiint  ruuld  not  recover  the  value  of  the  veaaol,  but  could  recover  oa  en  implied 
contract  to  pay  a  rnurauable  sum  for  the  actual  use  of  the  vmsbI,  which  would  be  oi^ 
fl,20O.    See  All  Comp.  Dec.,  79,  a  similar  case. 

InSoutbBwionlruuCo.v,  U.S.,  118U.S.,  37.  the  claimant  offered  to  the  Secretary 
of  the  Navy  by  letter  to  coTulTuct  new  boilers  (or  certain  voMola  of  the  Naw,    Tbe 
ofler  was  accepted  bv  l«tter,  and  he  wm  also  tliereby  inlonnod  that  the  drawings  and 
qNKJficatiotia  would  be  funuelied  as  soon  aa  poaaible.    A  few  dajs  later  he  «-astiMU|^ 
to  discontinue  all  work  contracted  for  by  him  with  the  dopartmrnt.    The  chuj^^| 
eusd  to  recover  damages  for  nonperfonnance  of  the  contiact.    Ihld,  the  letien  dwHH 
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tbo  port  of  tho  QoToramonli  Uoos  nob  tbvroforo  operato  as  a  oontravt, 
but  la  simply  a  procooduig  proliminarj'  U*  a  coneriua:  nur  dues  sticii 
ail  iio<:ojiLauco  bind  tlio  UiiiUhI  Stat«.s  or  tho  bidder  to  enter  into  a 
contr»-t.  Eitlii^r  tho  bidder  or  tlio  Govoniiiieut  may  legally  refuse 
to  ciury  out  tlie  bid  >i8  a<.:('epU'd,  or  if  thi*  biildt^r  ontt^rs  OD  tho  por- 
(onnaneo  of  the  work  before  tlio  8i^iiiiig  of  tliu  eoutrturC,  or  enters 
on  thp  [MTfonuance  of  thn  work  aftrr  an  oral  afrroemont  to  do  tho  work, 
tli«  bittder  <ir  thi>  Uiivvriimeiit  iiiity  iit  any  time  Icgnlly  diNc-ontinuo 

COlMlibiUi  *  (xintnu-l  vilh  Ui«  United  Stat««  under  sec.  3744.  R.  8.;  thnt  they  w«iV 
oolJiiik;  more  tliikii  |>relliuiciftry  memomnda  mMte  by  the  putiM  in  pivnarioK  &  con- 
tmcl  fur  I'xtiriitiim  in  tim  form  (Vquinrd  by  luw.  Hi<B  •!»  lawnulionJ  Coiilracliiu 
Go.  I'.  UuRoDi,  2  ApjKul  t'MM.  D.  C,  f>32.  Salonnoa'a  Uuie,  19  Wall.,  17;  lt«DdLTn>n  a 
Obm,  4  Ot.  a*.  7,'i;  I.indidiY  V.  U.  S..  4  id..  SODi  Danoldac.  D.  8.  A  id.,  TO;  I^ndcv'i 
Clue,  7  id..  630;  Mii«;hL-n  v.  V.  8..  10  id..  39;  tiawyer  &  Moody  v.  U.  S.,  40  id.,  47; 
VI  Comp.  Diic..  1^0;  IX  id..  700;  bi>ldi(ig  that  a  bad  for  tbo  tanvportation  ol  Gov- 
MVBient  prnnpTty  and  Uie  acceptence  thereot  by  tba  Govnmawat  do  not  roii«tilui« 
s  %-alid  eoutiBct  u-iUiin  Ihv  mmiiiiig  u(  aec.  3744.  B.  S.;  XI  Comp.  Uec..  OM; 
XIII  id.,  12. 

But  wlicro  a  contntct,  void  because  not  in  writinK  nnd  mgMi  tm  rociiiirrd  by  wc- 
3744,  hoi  been  wliuUy  or  parlially  executed,  ttie  ^>ri)'  m  [>wfontiiD)i;  will  be  onlitled 
to  recover  tlie  lair  value  ol  tlie  property  or  wrvicoi  lumiobixl  u  upva  an  implied 
ootitnKt.  Clark  «.  V.  6.,  9&  U.  8..  630;  SaloaiOD  t>.  U.  S.,  19  Wall.,  17.  grn  alw 
Danolda  i'.  V.  H.,  t  Cu  I'le..  B&:  Thomp«>n  v.  V.  6.,  9  id..  1S7;  DoiiKberty  t>.  U,  S., 
18id..4S0:  Mitchell  V.  U.8.,ie  id.,3e;  SUifleti.  i;.8..  19  id.,  161:  Wilmnt  V  U.  S..S3id., 
77:  Moi»aBM.Co.f.U.8.,3fljd.,48ii;  III  Conip.  I)w.,S66:  IVid.,«80;  V  id..  240, 
S8B.S»:  VIid.,(>G3:  VII  id  ,  342.  36(1, 617;  XIV  id., 242.  Id  XII  Comp.  Dec,  &47, 
it,  mta  held  tlutt  «-lt«ro  Uie  ovavr  ol  a  wharf  rriuaed  to  enter  into  a  writlen  coulnu.-t 
lor  italmu!,  but  tho  (ravcrnnwDt  iiund  it  with  tho  Dnrminrioa  of  iho  (iwnirr,  thoGov- 
emaent  i«  liable  to  tlie  owner  for  the  teatonable  value  of  the  uu>.  lu  Wil(<>n  A,  Gotm 
9.V.  S:  23Ct.<'lB,  77,  itwiutlidd  that  a  parol  agreeoMinteiikr^nf!  tlioquuuiiiyof 
work  required  by  a  wnitcn  contmct  ia  not  obli^lory  upon  the  Government  where 
llie  contract  ia  requin.'d  by  Uw  to  be  In  writing.  See  alu  Jones  v.  U.S.,  11  Cl.  CI»., 
733;  but  cunipeiuMtioii  fur  work  actually  done  thereunder  may  bo  recovered  ou  an 
implied  ronlnrt.  Son  aim  22  Op.  Atty.  Gnn.,  104;  IX  Comp.  Dec.,  5M.  In  tho 
abeeoL-e  of  oUm  evidence  the  amount  agreed  upon  may  be  Baauatied  l«  be  the  fair 
valueof  Ihe  pruMVty  or  eervicea.  Cbrk  i<.  U.  8.,  96  U.  8..  639;  IV  Coinp.  Dec.,  890; 
VI  id..  653,951;  Vnid,,345;  XIVid.,6M. 

The  prindple  that  a  recovery  may  be  had  for  the  fair  %-aIue  o(  tho  proper^  fur> 
nidied  or  eer%icee  rendered  hae  been  modified  by  mure  recent  deririona  of  the  United 
BtoM  Soprano  (^utt  lu  tiia  nflei-C  ihnC  ufUr  at'iuul  pcrfumiauiv,  uti  Ihu  nlivnh-th  of 
Ilia  agreaiucnt,  recovery  may  be  hud  for  tlio  amount  anxicKl  iiijon.  noiwithntDnding 
lliieliiatrunientlteolt  waa  void.  The  leading  caeeeolioldiiig  isBU  Louiallay  &  Grain 
Co.  t.  U.  8.,  191  U.  S.,  163,  where  a  bid  waa  made  to  funiiiih  certain  bay  10  ttieGov- 
■nment  and  tfa«  hid  waa  accented ;  but  the  sfirwancnt  wna  not  reduced  l»  writing, 
aa  required  by  sec.  3744,  R.  8.  The  Government  did  not  reauiie  the  full  amount 
OODiempbled  and  meulioped  when  the  Government  advrrtiaea  for  bida.  The  Gm-- 
vmncBt  paid  tlio  cluimnnt  in  full  the  price  agreed  upon  by  tho  bid  and  acceptance. 
The  bidder  tliereiipon,  lr««ting  the  bid  and  acceptance  ae  void  because  not  reduced 
t(>  wriiitig.  sued  the  Gwemmont  for  ihf  market  viUne  of  thy  huy  (whitli  wa»  nir»e 
thnii  the  price  oRcrcd  by  Lho  bidder  and  arreplcd  and  paid  hv  tho  Govciramont) 
leas  the  amount  already  paid  by  tlie  Govcmment  accordinu  to  llt>>  icmw  of  the  bid 
■Dd  aeceptance.  Tlie  cuurl  dented  tbe  dalm,  holding  tliuL  it  lotild  nf-u^-er  nu  more 
than  the  price  agreed  upon,  staling:  "On  the  Etuita  staled  it  ia  r\-idoat  Ihnt  the  claim- 
ant haa  no  case.  The  in^-nlidlty  of  the  contract  ia  immaterial  a/ttr  ii  hm  bem  pv- 
formtd.  When  a  lawful  tmiafer  of  property  ia  executed.  It  does  not  matter  whether 
tha  t«rma  of  the  cmrculiim  were  viiid  or  valid  wUiln  <-xcrulory.  the  Imnnfer  can  not 
be  revoked  or  the  teinui  chnngiid.  A  promise  lo  miikc  a  jrill  d^x*  nut  liiiiij.  bnt  a 
gift  can  not  be  taken  bach,  and  a  transfer  lu  pursuance  of  muluitl  promioM  io  nut 
made  Iom  •Etc'ctual  by  Iboee  promiMa  »r  by  Ibe  fact  that  nioD<!y  nua  rvceivrd  in 
exchange.  The  contract  may  i>c  void  m  ricIi  but  it  exptrwma  the  l4>rms  on  wbicb 
the  partioe,  rcepoclivi-Iy,  puid  llieir  money  antl  deliverml  their  Roods."  See  to  the 
mmeeffecVi:.S.r.Atidr.rwB,207lI.8..22U;  XlVlomp.  bec.,B»4.  On  tho  authMity 
(ilr<i.  I.r.iiiallny  tt:  GmioCo.  i'.  U.S.,  thocomptroller,  inXVtJorap.  Dec.,  W.  baa  held 
that  when  au  iuf<jrmal  conuact  by  pn^oaal  oif  a  contractor  sad  acceptance  lliaeof 
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the  further  performaoco  under  the  bid  or  oral  agreement,  the  Gorem- 
niont  being  liable  for  only  such  supplies  »a  have  been  furnished  or 
Buch  services  as  have  been  reiirlered  prior  to  the  <liscontin«an<:6  of  tho 
work.  P.  66,  87,  SS5,  Oct.  10  and  Nov.  IS,  1892;  8/,,  S79,  Apr.  17, 
tSBA;  eS,  378,  July  7,  1894;  C.  1345,  itay  S,  1895;  84SS,  June  19, 
1900;  S84S,  Sept.  1 .  1900;  lgS74.  Mar.  SS.  190S;  IZ57S,  May  7,  1902; 
lt8S7,  8f.pt.  10,  1002;  1G889,  Sept.  IS,  1904;  18823,  Nov.  9,  1905;^ 
19595,  Apr.  17,  1906;  20994,  Jm  ''.  '^'0-    So,  where  a  writtetf 

by  llio  Navy  Di-p«iTini<?iit  bus  btt-n  fully  oxerut«<l  by  botli  ibe  i^tUm  Ui««(a  with- 
out default,  with  tbo  oxcoption  that  tho  Oovcrnmrnt  hu  not  paid  tho  full  c'outra<.t 
pric'i.',  the  coDtnclor  ia  «utjtled  to  Iw  paid  the  full  cunlrat-t  prii-n,  alihounh  thn  ]>({<« 
iHin  czcoMof  the  cuTTVnt  price  Kt  the  tii]ieun<t  plocuofd^hvury. 

Where  a.  contmrtcr  died  prior  to  tho  rani nliri urn  of  n-riuin  wcirk  uudur  a  coutrufl 
which  was  void  because  not  in  writing,  ana  ilio  work  wiw  mibiM'nuoiiUy  cotnplcltJ 
by  a  milmmtnu-'lur,  paymeut  of  tJie  n-UMimblo  value  llii-n^uf  xLuuld  be  mode  In  Ihn 
ftdminlKlmtiir  of  tho  vaUli!  of  th^  dmcdcnt  and  the EOibrutiliuctot  miiDl  look  to  mid 
BBiaie  for  payment.    X  ('omp.  Pee.,  363.  , 

ScH*.  3714,  It.  H.,  applit<8  lo  routracta  made  in  an  emeigeucy  without  advertinnKBai 
woU  DM  to  olhura.    <:obb  v.  U.  S.,  18  CL  Ch.,  6M. 

InXVComp.  Doc.,8D,  it  WMneld  thalwboiaii  infonnal  rontmctbyptopoEulod 
conlnctor  aua  aoceptauee  tber«of  by  the  Commi«doaor  of  the  General  Land  0f&c9| 
bu  beon/ul/jr  tstaitfd  on  (A<  pari  0/  Ihe  eontraetor.  and  hiu  tieeii  ui'<'epted  by  tharl 
Oovenunrnt,  it  bf^totor*  an  biridinx  M  n  lormal  conl.nirt,  ullboufih  not  TMluced  to] 
writing  and  signed  by  tho  i-ootracting  partice  tm  required  by  i>ui.-.  3144  of  tho  Rei'iMMli 
Sintiitra,  and  that  lu  auch  ewe  the  oriKJual  prutKKilii  utid  the  aci'u^tatH.'e  IhereeP 
tbould  be  filed  with  ihn  nudit^ir  in  arc-nr^nro  with  kc.  18  of  tho  act  of  Jitly  31, 16M^ 
in  ordu  U>  eiMble  ihe  auditor  to  intelligently  audit  the  account*  by  having  tlie  1 
dcnce  bctore  liim. 

In  Camp  v.  U.  6-,  113,  U.  6.,  MS,  it  waa  bold  that  when  a  regtdation,  nude  byl 
the  hMd  of  an  oxenitivo  department  in  pumiaiu«  of  law.  emponeni  nibordinatc^l 
of  a  cImh  named,  to  eoiilrst^l  on  belmlf  od  the  Uniti-d  Htales  a«  to  a  given  aubjecll 
matter;  and  further  din'cta  thut  "any  ronlmrt  rnnde  in  punuuiuo  of  tiiia  ivgiLlatioaj 
mual  be  in  writing,"  n  verbal  oxonitory  contra^'i  rolaling  theroto  in  not  binding  u| 
the  United  States. 

Wliile  the  provialoiia  of  wc.  3744,  R.  H..  are  mandatory  in  thow  caa»  whoe  the 
apply,  llifl  following  are  excoptiomi  to  the  nile  tlutt  rentio^-tn  iindci  tlie  War  , 
ment  should  bo  in  writing: 

II  there  in  an  exipency  or  omoryenry  rtrpiirin^  immwfiats  dthverv  0/  proptrtg  or 
immediata  nndition  of  tervitM  n  wntl«n  contnct  1*  not  nocMMty.  IX  Orniii.  I)o<-., 
460;  XV  Coinp.  Doc,  66;  36  Ct.  Cla.,  lO&i  43  a.  Clfi.,3Sl;  par.  MS,  A.  R,  1010. 
See  alaa  Ceballoa  p.  U.  8.,  42Ct~  ClB.,31B,aBtoeniergaaey  contrBetsintbnuot  war. 

"nie  tinw  fixed,  in  an  oxuting  written  conit«ctfor  tho  corapletiuu  of  tlioiuino  mayi 
be  orally  waived,  that  ia,  «zt«nded  indeflDtloly,  and  thn  written  contract  will  com 
linuein(on:e,wilbare«ionabletlmeforpet1onniince.  VlllComp.  Due.,  104.  But! 
if  it  in  denied  to  oxtond  the  time  to  a  speHfin  date,  ncc.  3744,  K.  6., 

nd  the  oxtomian  ehould  be  accomplished  by  a  formal  written  contract. 

binp.  Doc.,  104. 

KA  written  contract  Is  not  necetMry  in  oxpunding  Ibo  mm  of  |SO,000,000  appro-l 
priatoil  in  lS9a  (30  Stat..  273)  for  national  defenw,  which  was  "to  be  expended  ai\ 
thediMc^retianoflhe  Proeideot."    IX  Comp.  Dec,  4G7.  I 

The  act  of  Mar.  :3, 1910  (30  But. .  261),  prDvidea  that  "hcr«tier  whenever  contncU 
whicb  aro  not  to  bo  performed  within  mxty  dayii  nro  mndo  on  behalf  of  tbe  Oor- 
ommont  by  the  Chief  of  Ordnance,  or  by  ofTlcere  under  hiiu  authorised  to  nuke  them, 
and  are  in  excon  o(  five  hiwdred  dulliLn  in  lunuunt.  suohcontiaela •hall  be  reduced 
to  writing  and  rigued  by  tho  conlrorLing  purtien  wilb  their  name*  at  tho  cod  thoroof. 


I 


t"^i^ 


In  all  olhiT  coflM  coutmriH  nhall  bo  prepared  Under  such  regulations  aa  may  be  pr4-, 
scribed  by  tho  C'hii-(  of  (.>ril nance."  1 


"Die  act  of  June  25,  IBID  (30  Blat.,  676),  providm  that  "the  roquinraents  of  Ht-tioi 
thirty-wven  hundred  and  forty- four  of  the  Revised  StatutM  stiuJI  not  apply  to  lh_ 
lea*o  of  laud*,  or  oasemMila  therein,  or  of  buildli^,  room*,  wbnrvM.  or  rijibtA  of  wlurf- 
age  or  doi^kage,  or  to  the  hire  of  veaMla,boaUi,  and  other  floating  cntf  I,  lat  unr  in  ton- 
nection  with  river  and  bariior  improvemonte,  where  the  period  of  any  Huch  lease  or 
hire  ia  not  10  exceed  three  monlhM."  -* 

See  cuutractii  XVI  It  fur  an  iuaUuioe  in  wLieh,  under  unuminlly  worded  intrtroc 
tieu  to  biddnni.  ihi!  Govornmi'nt  would  be  liable  for  partial  perform&nce  in  a  ca 
when  the  Government  declined  to  iiign  the  coDtncL 
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eoDtract  authorizing  the  Uuitcd  iitatoii  to  urocure  riprap  t^tone  from  a 
(Tfirtaiii  iMirt  of  the  river  front  waa  extended  by  n  written  agnwiucnt 
signed  only  by  the  i-onlxuctor,  hfld,  tlic  written  apvement  of 
oxtcDcdon  was  not  a  oontrat^t  and  gave  the  Unibiid  Btatt-s  uo  ri^hU 
in  tho  preuusea.  C.  iSOSS,  Fth.  SI ,  t90^.  So,  wliere  a  manufactiiriug 
i-onrem  upon  tho  n.'qutst  of  tho  Chief  of  Ordnume  culareed  ilt  plant 
III  L'nnble  it  to  fill  anticipated  largo  orders  at  tho  outhrt'iik  of  tho  War 
«-ith  SiiaJn,  but  no  wrillen  contmct  for  suih  anticipated  ordora  was 
rnu-rc<l  into,  held,  the  l.'nited  States  was  not  bound  to  reiinbiirxfl 
the  i^om|>ttnv  for  inonc-y  sin-nt  in  eitlarginK  ita  plant.  C.  17S0^,  Dtc. 
it,  1904-  J»o,  where  ahid  waa  wocpted  by  the  Ciovormncnt,  hut  the 
tnuiler  refuHed  to  sign  the  form  of  eoutrat-t  subuutt(.-d  to  liiin,  and 
thereU[>on  tlic  Oovcnuncut  entered  into  a  contru^t  with  tho  next 
lowest  bidder,  the  bidder  who  bad  refused  to  iiigti  tho  contract 
claimed  damages  bv  r^'nson  of  the  fa«t  that  he  had  already  i^ven 
ordi!<r!4  for  part  of  the  BU{n>lteTi  hid  on,  M(/,  tlioro  waa  no  leeal  claim 
for  dauiii{(es  iiKainst  the  Government.  C.  S4879,  May  3,  1909.  So, 
held,  that  a  lease  for  rooms  to  be  bindinj;  must  complv  with  the  pro- 
viwons  of  Bcction  3744,  K.  S.  C.  17098,  Nov.  I,  1904;  I7S2€,  Ajn: 
13,  l{f(/o.  So,  where,  on  written  proooauJ  and  acreptame  ii  launch 
wa.H  hired  for  one  month,  and  iifu-r  tlirct*  thiys'  use  the  (lovernment 
declined  to  continue  the  liire,  held,  there  beiuy  nu  written  eoniraet 
aa  required  by  section  S744,  K.  S.,  tlie  Government  waa  legally  liable 
only  for  Uie  Uin-c  days'  use  of  it.  C.  ttSSS,  Aug.  2-9.  1907.  So.  in 
April,  ISKS,  when  extraordinary  ciTorts  were  being  made  to  mine  a 
harbor  for  dcfeiuto  ugoinsl  pos^ble  «tta<'k,  tho  local  engineer  olficer 
ordered  from  an  electric  company  bv  letter  a  Inrge  quantjly  of  leaded 
cable  which  the  coinpitnv  iironuscil  by  letter  to  furnish  and  dehver 
at  the  pliu-e  needed.  Ko  lormid  written  contrnet  wtui  made.  Tho 
cable  had  not  arrived  at  the  time  it  was  needed  and  tlio  officer  there- 
upon p'lrehiuied  tlic  ninount  ho  reijnired  from  other  parties.  Sub- 
sequently the  cable  first  ordered  arnvcd,  but  too  late  to  he  used,  and 
was  returnnl,  the  Oovernmenl  paying  freiglit  charges  both  va,\'s. 
BtUl,  tliat  the  Government  was  under  no  legtU  obligation  to  neeept 
oud  pay  for  the  cable,  tho  ap^ement  made  not  having  been  reduced 
to  wriUng,  et<-.,  a:*  refjuired  by  section  3744,  K.  S.  C.  6275,  Nov.  II, 
J898.  A  contract  for  eun  carriages  provided  that  tho  Government 
mi^ht  increase  the  number  ftfl  per  cent,  and  that  "for  such  increased 
number  as  niny  he  called  for  a  necessary  time  allowaneo  for  dcUver- 
iDg  will  he  made,  as  may  be  agrttd  upon.''  The  Government  gave 
written  notice  of  an  imrease  to  bo  fiimiahed  "n~ithin  such  lime  as 
may  be  necessarj'  to  their  manufactiu'C, "  wliieh  was  agreed  to  in 
writing  by  the  contractor.  Held,  that,  under  sertiun  3744,  R.  S., 
the  corre-siiondenco  diH«  not  constitute  a  binding  contract,  and  ttiat 
tho  funuMiiing  of  tlie  increased  number  sliould  be  provided  for  by  a 
supplemental  contract.  0.  II98G,  Jan.  IS,  190S.  Where  bi(U  were 
invited  for  supjitying  fresli  meat  for  one  ye4tr,  to  be  furnished  weekly 
and  paid  for  niontlin*,  and  it  was  sought  to  avoid  the  use  of  a  formal 
contract,  htJd,  that,  as  the  agreement  wa-s  not  to  he  imniediati>Iy 
oxctcuted,  but  would  continue  tlu'ough  the  year,  a  formal  contract  oa 
required  by  section  3744,  R.  S.,  sliould  he  entered  into,  for  an  oral 
■greement' would  not  bo  binding  on  the  parties.  ('.  207.',,  Ftb.  St 
and  Mar.  5,  1896,  Wliero  a  private  steamer  trunaporting  Govcrn- 
oieQt  property  became  disabled  and  the  coouiiaudjog  officer  of  the 
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troops  oroUv  agreed  to  pay  another  stooincr  S3,000  for  salrngp  serrices 
in  saving  the  GovGrnment  propcrtv,  held,  that  in  view  of  tlio  provi- 
sione  of  sM-tioii  3744.  K.  S.,  tlif  oral  slipiuaUon  would  not  he  binding  - 
upon  tile  Xlnited  Statea,  but  as  the  claimant  had  fully  roiulerwl  tho . 
»ervii:iis  ri>nuirod  by  the  u^rwinont,  he  should  be  |raid  the  w^reed 
amount  which,  undnr  the  circumatances  of  tho  case,  was  reganitd  tta 
re-a.-'iimiMc  for  salvage  sorviecs,  and  as   the  claim  arose  out  of  the 
tranapnrtatioii  of  Govemmpnt  pn>pprty,  mcrommended  tliat  this  sum 
bo  paid  to  llio  i-laimnntfram  thf  fund  "  Tranaportation  of  tho  Army." 
C.  lllSe,  Aiig.  ^3,  1901.     Wht-ie  thi-re  wiu)  an  oral  ngrtcnK-nt  to 
fumiah  a  rcrtain  number  of  mules  to  the  Government  and  tlie  G«v-' 
eminent  failed  to  promptly  jmrchnse  the  full  number  agreed  upon, 
held,  tliere  was  no  clium   af^uinst  tho  Government  for  its  failure. 
C.  5102,  May  01,  1001.    Soj  where  a  written  offer  to  sell  land' 
adjoiniiif*  a  militiin,'  reservation  wua  ai^oeptMl  in  writing,  but  owing  ' 
to  exceptional  conditions  tho  punOiaae  was  not  made,  htld,  that ' 
in  view  of  Hw  pro\isions  of  section  3744.  K.  S,,  tlw   negotiations  j 
amounted  to  preliminary  memoranda  only  and  did  not  vom^ituto 
a  valid  eontrai-t  binding  on   tho  Government.     C.   12081,  Oct.   1, 
1902,  Apr.  5  and  June  23, 1905.  Mar.  27, 1907.  ami  Jan.  23, 1908.     So,  J 
where  a  <'i%'ilian  was  employed  a»  a  elerk  in  \l\e.  Philippine  Ts)and84 
without  ft  written  contract  but  upon  a  certain  verbal  undonttajiding 
that  he  was  to  he  ordered  to  the  United  States  for  discharge,  heldy  | 
tliat  aa  contract  was  not  in  ^.Titing  and  ni^u-d  aa  refjuired  by  section  j 
3744,  K.  S.,  the  understanding  was  not  binding  upon  tho  GoTcm- 
ment.     C.  I171S,  Feb.  1,  1902. 

The  <iwner  of  a  aleamahip  olTered  i(s  vessel  for  charier  at  the  rato  ■ 
of  $50  per  day,  with  a  proviso  that  in  a  certain  contingency  the  rate  ' 
should  ne  $fi6  per  day.     The  chief  quartermaater  of  the  department 
furwftrdcil  the  offer  rocomnicnriiiij^  appmvnl.     TLo  chief  qunrU'rmair- 
tcr  of  tho  division  recommended  approval  for  t!iO  a  day  only,  without  i 
the  provision  for  an  increa.se  in  any  contingency.    The  diviainaj 
commander  approved  the  olfcr  for  (50  per  day  straight.    The  owner  i 
made  out  a  charter  party  for  S-IO  per  <iav,  willi  the  pi-o^ision  for  aaj 
increajte  to  $60  per  day  in  tho  event  oj  a  contingency.    Tliis  waa 
returned  by  tho  division  commander  inviting  attention  to  the  fact 
that  the  approval  waa  for  only  *50  a  day  straight.     Thcreujton  thoj 
owner  signed  the  charier  party  for  $50  a  day  straight,  protesting  at] 
the  same  lime  against  the  reduced  rate,  stating  thatTie  did  it  only  "to 
avoid  any  friction  with  ibcQuftrterniasUT'-s  Department."     Ilio  prop- 
erly signed  charter  parly  for  $.')0  a  day  straight  was  approved  by  tna  , 
division  eommander.     Sahaequently  tho  contingency  nionlione'd  by  I 
tho  owuer  occurred,  and  the  u^vner  requested  the  increased  rate,     lltla^  i 
that  all  the  negotialioiLs  preliminaiy  or  prior  to  the  actual  signing' 
of  the  charter  parly  were  by  reawmof  section  3744,  K.  S.,  only  pre-] 
liminan,-  and  did  not  hind  the  parties,  and  tJiat  the  charter  party  nretJ 
submitted  by  the  owner  mil  having  been  appn>vod  by  tbo  division 
commander  was  not  binding  on  the  parties.     The  fact  Uiat  the  con- 
sent of  the  owner  to  the  terms  insisted  upon  by  the  Government  was 
a  '  'gnimbliiig  consent"  made  it  none  tho  less  a  real  cuusenl.  aud  ihe 
signed  and  apprt)ved  charter  party  was  the  only  measure  of  the  rights 
and  linbiUties  of  both  pnrtitw.     C.  18634,  Oct.  i,  1908. 

Wltere  a  nontract  is  not  ambiguous  or  techoically  obscure,  parol 
e\'idcnce  Is  not  admissible  to  establish  a  now  term  or  add  en  under- 
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anHing  at  variance  vritli  il^  writt«n  .stipulntion.s.  Thus  wh«r«,  prior 
to  the  exocutiun  of  a  contrnct,  the  ofFircr  acting  for  the  Umtei)  States 
L»Hvjseci  the  contrBctor  that  it  wtnilil  be  necessary  to  dodiu-t  from  the 
rhnle  amount  lo  bo  paid  him  cortaia  mims  which  would  bo  required 
to  b©  thshuraed  by  the  Government  for  certain  clerical  work  and  the 
employment  of  corlaiii  axsii^tanl^,  but  failed  tu  insert  in  the  contrnct 
iany  Bt'ipuUlion  for  such  deduction — held  that  in  view  of  the  roquire- 
lent-H  of  seition  37*1-1,  R.  S.,  and  alsu  in  view  of  the  goiiorul  h'^il 
linciitlo  that  tho  written  contract  iviirescnlcd  the  consummation  of 
ill  previous  nr^otiations  and  the  final  act  of  the  i>ailie»,  the  United 
Stales  was  estopped  from  settirif;  up,  by  pami  evidence,  the  existence 
^■ot  an  understanding  that  such  deduction  should  be  made.  R.  SO, 
488,  Jvty  1,  1886. 

Owing  to  tho  fact  that  an  improper  plane  had  been  taken  for 
Mveral  yeai-s  aa  tJie  average  flood  tide  in  tno  matter  of  measuring  the 
depth  1u  lie  maintained  at  the  South  Pass,  La.,  bv  theJamc^^B.  Endo6 
estote,  certain  moneva  to  which  the  estate  was  lawfully  entitled  had 
been  withheld  from  It,  The  executors  of  (he  estate,  wliile  claiming 
the  right  (o  be  paid  all  iimnunts  ao  withhchl,  proposed  to  waive  their 
"eht  to  all  that  arcriiod  prior  t^  January  I ,  I.s!i5,  if  the  Seci-etaiT  of 
nir  would  authorize  paj-mi-nt  of  tho  aiuounls  witlihclil  since  that  date. 
The  Secretary  of  War  accepted  the  proposal.  Held,  that  the  lettera 
of  the  executors  proposing  tho  eomproniise  and  exprcssiuff  luilia- 
Ifaction  with  the  Sp^retarj'oi  War's  acceptance  did  not  constitute  a  aiif- 
'  ficienl.  waivcrof  all  claims  against  the  United  Slates  for  the  yeara  prior 
lo  January  1,  1S95.  The  Tetters  and  indoraementa  relating  to  the 
waiver  constitute  under  sect  inn  .?7-ll,  R.  S.,  only  preliminarj'  n^o- 
tiatiotut.  To  Ic^^dly  hind  both  j>artiej4  to  the  a^^ement  reached,  it 
sjinuld  he  reduced  to  writing  and  signed  as  required  bv  that  statute. 

(.'.  BUG.  M-tr.n.isse. 

XVI  B.  The  circular  of  instructions  to  bidders  for  certain  fire 
•[ipanit list  «tftte<l  that  as  early  delivery  was  essential  bidders  "wiU 
ot^to  in  their  proposals  the  number  of  davs  from  dale  of  award  that 
delivery  will  be  made,"  an<l  the  accepted  bidder  stated  that  he  would 
begin  work  "at  once  after  receipt  of  award,"  and  that  the  several 
it«i)s  would  be  delivered  ^Htliin  a  certain  number  of  days  "from 
acceptance  of  bid."  Held  that  if  the  Oovenuiicnt  should  refuse  to 
approve  the  contract,  a  pari  pcrfurmaiu'e  before  tho  refusal,  by 
reason  of  the  bidder  commencing  the  manufacture  of  the  apparatus 
immediately  on  recei^-ing  notice  of  the  awnid,  would  give  tho  bidder 
a  elum  to  compcnsjition  »o  far  as  the  proposed  contract  had  been 
execute<t,  but  no  further.     C.  116758,  Minj  2A,  I'JW. 

XVI  C  Where  a  contractor  for  river-improvcment  work  failed  to 
sign  a  written  contract  as  required  by  section  3744,  R.  S.,  but  per- 
fonned  a  portion  of  the  desired  work,  Md  that  the  contractor  was 
entitled  lo  nay  for  the  work  actually  performed^  but  that  the  United 
States  couUl  not  deduct  from  this  any  lo^  which  it  may  have  sustained 
by  reason  of  hi;;  failure  to  complete  the  work.'  C.  8843,  SrvL  1, 1900; 
tms,  Nov.  9,  I90S. 

XVI  D.  Certain  tran.tportation  companies  signed  an  "agreement" 
pur|K>rlini;  lo  bind  tlicm  tu  ncccjit  sliipmeuls  of  piuuicngers  und  freight 
at  certain  rates  fileil  wth  the  interstate  C'-ommerx-e  C-onmiis^ton,  the 
agreement  purporting  to  he  eflfectivo  during  the  calendar  year  of  1011 
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and  "thnvafter  from  ynar  to  year  unlc^  th«  carrier  fit(ts  notice  of 
withdrawal  wilii  tlie  Quartenunater  General  of  Ilio  Army  at  k-ast  s'utty 
days  prior  to  the  heginiiing  of  any  rnlomlar  yoar.  "  Tlfld  that  aa 
there  wtm  tio  ^oIll^klt^rul iou  for  thi>  u^roctuviit  aud  it  wiut  iiot  si<;ned 
by  any  officer  of  the  Unitcil  Slatra  it  ls  not  a  binding  contract  under 
Motion  3744,  K.  S.,  but  itimply  h  continuing  proposal,  good  until 
withdrawn  by  the  parties  aipung  it.     C.  2780S,  Feb.  8,  Idll. 

XVI  E,  The  L^nited  States  Soldiers'  Home  entered  into  a  contract 
for  certaia  matiriid.  A  tliird  party,  wLoiiO  uame  did  not  appear  in 
tlie  contract,  notified  the  home  that  he  was  interested  in  the  con- 
tract wliicii  utiiod  in  the  name  of  the  contractor,  and  notified  the 
home  not  to  pay  any  money  to  the  C(mtra<;tor  «n  the  tontruct  during 
the  pendency  of  a  certain  suit.  Iltid  that  if  the  contract  were  one 
govemt'd  by  tlie  provisions  of  section  3744,  R.  S.,  the  notice  from  the 
third  party  should  he  disregarded,  &n  the  QoTcrnment  in  8Uch  cases 
deals  only  witli  tho  {>er8on  nuiiied  in  the  contract; '  but  »*  the  home 
waa  under  the  control  of  a  board  of  commisiiionerB  the  contract  was 
not  one  "under  the  Secretary  of  War"  witliin  tlic  meaning  of  section 
3744,  R.  S.,  and,  therefore,  was  not  required  by  law  to  be  executed 
in  the  manner  prescribed  by  that  section.  Tlie  contractus  for  the 
home  in  practice  ure  execiiteu  in  the  some  maimer  as  those  controlled 
by  section  3744,  R.  S.,  but  as  this  practice  is  not  babied  on  a  legal 
requirement,  such  contracts  wuuld  be  governed  by  the  generid  taw  of 
agency,  whi<h  law  permits  an  undiscJosed  principal  to  come  forward 
and  cliijra  I  he  beneiit  of  a  contract  made  by  un  agent  in  his  own  name. 
C.  t064S,  May  7,  1900. 

Xn  V.  Paragraph  549.  Army  RcguUtionn  (558  of  miO),  provides 
three  methods  of  purchasing  suppUes,  etc.,  to  wit:  (1)  "By  coulract 
'reduced  to  writing  and  signed  by  the  eontracling  parties  with  their 
names  at  the  end  thereof  ";  (2)  "by  writteuproposal  and  writt«n 
ace<>ptance";  and  (3)  "bv  oral  agreemenl."     Tiiis  parograph  further 

{irovides  that  "when  delivery  or  performance  does  nut  iimncdiateJy 
ollow  an  award  or  bargain,  the  first  method  will  be  used,"  i.  e.,  "by 
contract  reduced  to  writing,"  etc.;  and  that  "wlien  delivery  or  per- 
formance immediately  follows  an  award  or  bargain  the  second  metJlod 
may  ho  resorted  to.  The  first  method  cnnstitutcs  a  "contract" 
under  section  3744,  R.  S.,  but  the  second  (proposal  and  acceptance) 
does  not.  The  regidation  permits  the  second  method  to  be  used  only 
when  the  material  is  to  be  dchvercd  at  the  time  the  bargain  is  made, 
because  in  that  case  it  is  not  necessary  to  bind  anyone,  but  requires 
the  first  metliod  tu  be  used  in  cast's  wncre  the  delivery  is  to  bo  made 
in  tlie  future,  because  in  these  cases  it  is  necessary  to  bind  the  parties, 
and  tliis  can  not  be  dmio  except  by  "  contract  reiluced  to  writing," 
etc'  r.  527S,  Nov.  //,  1898. 

XVI  G.  The  act  of  June  12,  1906  (34  Sut.,  25S),  provided  that 
"hereafter  tlie  purchase  of  supphes  and  the  procurement  of  services 
for  all  branches  of  the  Army  service  may  be  made  In  open  market,  in 
tl)0  maimer  common  among  business  men,  when  the  aggregate  of  the 

'  Sob  X  Comp.  Dor.,  201 , 

'lie  prceeol  reguIatiuiD  (par.  &5S  of  1910)  authorixe  tli«  use  of  the  ihlrd  methixl 
(oal  agreement)  tindfrr  corinin  riri^iimnUnrnii  indtraiod  in  pu.  &.^9,  A.  R.  1910. 
"if  daftvory  or  pMfamiatKw  iram^Hiintely  foUnwn  (he  aciwimciit,"  The  rruiwiti  for 
allowtne 'bo  Tiw  ot  tlie  tliinl  method  only  iu  i.iif«  d«liv<>ry  (a  ]K'r[ormanee  iniin«- 
dtal«ly  Mtovg  Ibo  oKreement  u  the  uimo  u  iudicutod  above  for  Uiu  wiiMid  metliod. 
Sn,  alao,  XII  Comp.  Doc.,  M7. 
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amount  required  dnea  not  exceed  {.100,"  etc.  Ueld  tliat  this  act  dis- 
pcu8('8  wi(Ji  tlip  neoossilT  of  a  fonnul  written  contract  as  provided  by 
Hcction  3744.  R.  S.     C.  S££14,  May  6, 1908. 

XVI  H,  Wlicro  A  Icoso  was  mado  for  ono  year  with  a  provisiun  for 
renewal  from  yoar  to  year  for  several  years,  at  tlie  option  of  the  Ututed 
StAt«»,  it  yte»hfld  that  in  view  of  section  3744,  R,  S,,  written  notice 
of  the  ronowal  with  an  indorsement  thereon  of  a(!c«ptaiice  by  the  lessor 
would  not  bci  a  binding  contract,  as  it  would  not  be  tugned  by  both 
parties  "^vith  their  names  at  the  end  thureof";  but  (uhnstd  that  a 
brief  contract  referring  to  the  original  lease  in  a  way  to  identify  it  and 
prodding  for  the  renewal  for  the  siicceodiug  fiscal  year,  and  signed  by 
tlie  proper  officer  on  beJialf  of  the  United  States  and  the  lessor  with 
their  names  at  the  end  thereof,  would  comply  with  the  re([uiremc»tfl 
of  tile  fitalule.  Such  a  brief  contract  oulu  l>e  made  at  the  bepjni ' 
of  each  fUcal  vear  during  tlio  term  named  in  the  original  lease. 
72U  Oct.  27,  '1S99. 

Wiiere  it  was  desired  to  enter  into  a  supplemental  agreement,  and 
the  contracting  ofGcer  wrote  to  the  contructur  stivting  the  terms  and 
conditions  wlueh  he  desired  to  have  incorporated  into  the  suppte- 
nientJil  agreement,  and  the  contractor  returned  the  letter,  tctating  at 
tlie  end  of  the  same,  below  the  signature  of  the  contracting  officer, 
tlmt  he  (the  contractor)  accept^Nl  the  "above  modifications"  and 
signed  the  paper  himself,  and  below  his  signature  appeared  tlie  si^ied 
as.<M>nt  of  the  surety  on  the  bond,  Titid  that  the  paper  constituted  a 
written  supplemental  cimtract  within  the  mcunuig  of  section  3744, 
R.  S.     C.  S93t4.  Dk-  !9.  1911. 

XVII.  Section  3749,  R.  S.,  provides  that  oTcry  contract  shall, 
before  being  file<l  in  the  Returns  Office  of  the  Department  of  the 
Int«rior,  have  attached  to  it  an  affidavit  that  the  same  was  fairly 
made,  and  further  requires  that  the  affidavit  shall  be  token  "before 
some  magistrate  having  authority  to  atlrainister  oaths."  The  art  of 
July27.lW)2  (27  Slat., ?7S),  provides  tlmt  "judge  advocates  of  depart- 
tneuts  and  of  couH-s-murliuI  and  the  trial  officers  of  summary  courts 
are  hereby  authorized  to  administer  oaths  for  the  purposes  of  the  ad- 
ministration of  mihian'  justice  and  for  other  purposes  of  uiihtAry 
administration."  Held,  that  the  oath  required  by  section  3745, 
B.  S.,  comes  within  the  Inn'ruftgo  "other  purposes  of  military  admin- 
btrntion  "  and  the  act  of  Juir  '^7,  ISO'2,  having  been  paused  subsequent 
to  the  Revised  Statutes  modifies  sect  ion  3745.  R.  S.  C.  3671,  Nov.  £0, 
1897;  3746.  Dtc.  SO,  IS97.  Held,  aIi^o,  that  the  administering  of  oaths 
to  sureties  on  a  Government  contractor's  bond  is  within  the  language 
"other  purposes  of  militaiy  administration."     C.  S7G8,  Jan.  S,  1898. 

XTIII.  In  sctthug  with  a  contractor  under  a  duty  executed  con- 
tract, there  may  be  set  off  against  the  amount  due  to  him  an  omoimt 
due  from  him  as  dnmiiges  under  the  terms  of  another  contract  which 
he  has  foiled  to  perform,  provided  the  amount  due  from  bim  is  a 
liquidated  amount.  But  w^ere  the  amount  due  from  the  contractor 
is  not  liquidated^  the  Oovernmeut  has  no  strict  legal  right  to  insist 
(hat  this  unliquidated  amount,  fixed  by  the  Government  itself  as 
properly  duo  from  the  contractor,  shall  l>e  set  off  against  the  amount 
du«  to  iiira.  But  although  the  strict  legal  right  to  set  off  an  unliqui- 
dated claim  due  to  the  Government  against  the  amount  due  from  the 
Government  docs  not  exist  in  favor  of  the  Govemmeut,  still  the  Gov- 
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emm«nt  has  an  equitable  richt  to  witliliold  ui  its  iIiscrL-liou  money 
<luo  from  it  until  tho  tinliquiflftted  claim  can  bd  ailjtiRiml  in  the  Court 
of  Cluims,  witicli  boa  jurii>dictioii  of  nil  sot-(]fT^,  ouuritorclAims,  vlaimx 
for  damag<M(,  whelhor  liquiilatocl  or  unliquidated,  or  otber  demancLi 
what»o«vvr,  vn  tho  nurt  of  the  Oovcnimtint  iigainat  aoy  person  making 
claim  against  tho  Govemment  in  tliat  court.  R.  3x,  257,  Jan.  Bo, 
1S7S:  aeSil.  Au>j.  4, 1.SttO;  S!)7S,  Nw.  £3,  lOOO;  19004,  Jan.  5,  tSoe. 
So,whoi'v  tho  Navy  iVpuHmont bad  suppuodacon«truolion  company 
with  fresh  water  to  the  amount  of  S431.S6  and  was  unabli*  to  coUect 
this  amount,  mid  (he  sanii*  company  had  a  contract  with  the  War 
Department,  hfld  that  tho  above  luuounl  could  be  witliheld  from 
money  <lue  or  to  become  due  the  company  under  its  contract  with  the 
War  l)4-|iartuicnt,  and  this  whether  the  amount  wa»  liquidated  or 
unliquidated.  C.  GH4I,  Au^.  4i  t899.  So.  also,  where  a  dredging 
com|>any  faileil  t^i  perform  its  contract  with  the  Navy  Department 
and  the  amount  of  tln^  Io»s  to  thu  Navy  Department  resulting  there- 
from was  uncertain,  lield,  that  an  amount  suilicient  to  cover  the 
Govermnent's  law  rauNcd  by  the  failure  to  carry  out  the  Navy  con- 
tract might  be  withheld  from  money  due  the  cou'ipany  under  another 
contract  with  the  War  Department.'  (!.  897S,  Sept.  IS,  1900,  aiut 
Nov.  23,  1900.  So.  also,  where  a  prima  fade  claim  for  loss  to  tho 
United  Mates  by  tlic  sinking  of  a  steamboat  on  the  Missouri  River, 
existed  against  a  contractor  for  transportation,  and  the  Govenimcnt 
waa  indebted  to  him  on  other  contracts,  advised  that  tho  auma  due 
him  be  withhold  until  a  balance  should  be  mutually  agreed  upon,  or 
till  the  accounts  should  be  uidiciolly  ad  juste*  I,  upon  his  i-esorting  to 
l)rocecdings  in  tho  Court  of  Claims.  P.  S6,  S9S,  Nov.  IS,  ISS9.  But 
where  a  steamer  was  chartered  to  transport  ti-oops,  and  the  ship  having 
met  with  an  accident  the  troops  on  board  were  rctiuii-ed  to  work  at 
bailing  and  firing  tho  sliip,  ns  the  result  of  which  tlieir  clothing  and 
shoes  were  ruinetl,  and  it  was  sought  to  withhohl  fi-om  tite  niuiioy  due 
for  the  chaiter  of  the  ship  tiut  value  uf  ihe  clolhin;;  and  the  shoes 

'  SooVIICnmj).  Dec. ,2)3, containing  th«  cflmptnillcr'sderuion  in  Ibetameawe,  in 
nliicli  iciHtaid; 

"Aa  tliig  Navy  cuntnictMyctunexecuhH],  the  total  nmauutndu'tunl  tUmago  which 
has  b«QD  and  may  be  mutaiiutd  ia  vot  unliciuUlatod  and  uoMcertained;  tiiervfiire 
Mid  (lamB^  b  nut  a  praper  mikject  for  a  wt^olT  agalnat  a  d«fini(«  d«l>t  owed  hy  Ui« 
Vnilod  Btalw  tn  tho  nntnclara  under  ou  JndcgMuduut  conlrsct.  Hawever,  it  al  liie 
praeenl  time  a  lieflnito  aacertoinod  anumnt  of  damago  ha*  atreedy  accniied,  I  tliiuk 
laldanuiuiitwuiilil  bua  proper mibjectofHel-ofT and  nhould  be  retaJDed.capeciuUy  as 
It  in  un<lcTni']»iJ  thut  iht?  Wur  D<f{iartiu<.'tit  coutmct  Ji  (.■ucupletely  executed  aod  danger 
of  vomiiHi^lioni*  with  ihn  tnirolira  on  that  rontnirt  can  not  occur. 

"Solar  thu»u))ject  hiu  been  conrndored  aa  to  the  leeal  right  of  a  ael^off  at  the  praMUt 
dme.  Thu  oquiiable  riglit  turpbkia  money  due  tho  coniruriuni  ns  security  attainat  pfob- 
aUulcM  under  tho  Navy^xmttncl  in  a  difinmnt  maitnr,  o«p<irially  in  view  i>(  th^'ir  unM^ 
•oaahle  delay  in  c4>niplVlinK  lIuktwork.audnLM)  tii«i»timatioutroDil]i«Niivy  D»part- 
mnitof  either  tlie  iii»olv*nty  of  Uie  prinL-ipuI  and  iniretio  or  (imnfiirirncy  of  the  liond. 
Why  the  Kavy  Dt-partiUL-iit  ha*  prmiiiu-d  10  mniilh"  to  vUnae  tiaeo  the  default  wrilh- 
uut  taking  fl^f*  to  Mintil  the  contrort  and  Lftve  the  work  dune  liy  other  {uirliM  doe* 
not  apiietr.  Theequitalile  rteht  to  relaio  tho  uiouey  now  due  tlie  (xiotmcioM  undof  the 
Wur  UupartnuiDt  cuntnict  Vi  nuvt  prohahio  Ioi«  under  the  Navy  contract  under  the 
citcumxiAncoii  i«  nioro  a  nutter  <•(  piiMic  policy  tluia  o(  Inw.  A«  a  mutter  of  conundn 
Jiutice  the  dredein^  compaay  huve  liltio  rtt-til  lu  fx;Mict  tho  United  StalM  U>  pay 
them  money  uuw  due  and  take  tlin  chancm  of  ncowriag  damaRm  from  them  under 
the  Navy  coDtcact  on  which  tli«y  have  be«a  long  in  flagiaat  default. 

"I&specilican«wer  lAyeurquettlonnl  will  My  that  union  tlinm  luv  nowadeflnitfl 
amount  of  dainagea  accrued  uu<ter  the  Xitvy  rnntnirl,  which  w  the  proper  eubject  d 
a  Mt^fT  ae  indiraled  aliove,  I  think  the  matter  c4  withholdiuK  uiouey  du«  tha  oom* 
pany  neta  within  your  diH-retioa,  having  due  regard  for  Ui«  public  iDtsnala.'<  1 
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niioed  and  an  mltlitionnl  mm  as  wagra  Tor  the  labor  rendoriK)  by  the 
nufJif  held,  tlmt  as  the  4.-liiitus  wuro  private  claims  in  favor  of  the 
eoldiem,  the  United  States  would  not  be  justified  in  withboldinf; 
Pftyuicnls  diic  the  ownera  of  the  ehi])  to  compensate  them.  C  OOST, 
Oct.  4>  l!K"^- 

A  bidilcr  i-ofiiwd  to  en1«r  into  a  contract  after  the  acceptance  of 
his  bid,  which  was  acronipiiiiicd  by  a  i^nranty  that  if  the  hid  was 
Acceptetl  tiie  contract  woulil  bo  eiiterco  into.  The  Govenirai-nt  was 
indehled  to  the  bidilpf  on  anothop  contract.  Hfld  that  the  accept^ 
aiiceof  the  bid  did  not  constitute  a  eonlracl  under  soclion  3714,  K.B., 
and  created  no  debt  or  obligation  fnim  the  bid<ler,  Ibat  the  Govern- 
ment hud  an  action  on  the  guaranty  for  its  loss  occasioned  by  tbe 
refusal  to  enter  into  a  contract  (the  amount  of  the  toss  bein^  the  diffei^ 
«)c«  between  the  bid  in  question  and  the  amount  for  wnicli  u  con- 
tract might  aftcnviirds  be  entered  into  with  another  person),  hut  as 
the  bidder  was  not  u  puity  to  the  >^aranty  there  wux  no  right  of  ac- 
tion againut  the  bidder;  and  as  the  (lovernnient  had  no  ri^it  of  aelion 
aguiiiHt  the  bidder  it  could  nut  willihokl  (he  pnymenl^  on  llioolhcr 
contract  to  eomjiensate  the  Government  for  the  fefusid  of  the  bidder 
toexecute  the  proponed  rontract.  ('.  /A)^-'*.  Apr.  17,  lOQO.  Where 
a  controf-'t  for  tbe  coiLstrucliun  of  a  sti-Hni^^ltiii  provided  for  the  pay- 
ment of  liquidated  damages  and  through  mistake  the  constructing 
otiicer  on  settlement  with  the  contractor  failed  to  deduct  the  Uqui- 
dsled  damages  that  had  accrued,  htld  that  there  could  be  withheld 
from  the  contractor  money  thie  bim  on  another  contract  to  reimburao 
the  Government  for  the  eironeoui*  o\cr[»ayinenl.     C.  S^tJ^t,  June  $, 

ima. 

XIX  A.  \S'here  a  contract  provides  for  a  forfeiture  for  <lelay  in 
completing  u  contract,  but  docs  not  state  wbethei-  the  sums  to  he  for- 
feited are  to  )>e  regarded  as  penalties  or  as  bquidated  damages,  and 
whei-e  tile  actual  damogosare  capai>le  of  aM-t-rtainnient,  the  foi-fciturc 
should  he  treated  as  a  penalty  from  which  to  indemnify  the  United 
States  for  the  aetual  damages,  if  any,  and  the  excess  over  such  actual 
damagcM  should  be  iciuitlcd.'  0.6^,  May  8,  1899;  6684.  JuitjG, 
1899. 

XIX  B.  A  contractor  agreed  to  furnish  certain  auppliea,  the  con- 
tract provi<hng  that  if  the  suijulie^  were  delivered  wilJiin  the  slipu- 
hiled  lime  the  contractor  sboulu  receive  »  certain  price,  but  that  for  a 
later  delivery  the  priee  nhouhl  be  <ietermineil  by  deducting  from  the 
first-named  price  one-half  of  1  per  cent  for  each  day  of  delay.  Htid. 
that  the  provision  for  a  reduction  in  price  was  a  penolty  for  delayed 
delivery,  and  that  the  contractor  was  entitled  to  receive  the  full  price 
lees  actual  damages  oidy.     C.  19725.  May  15,  1906. 

XIX  C.  A  provision  in  a  contract  that  on  default  of  the  contractor 
nit  sums  duo  or  to  hecouio  duo  and  all  percentages  retained  shall  bo 
forfeited  to  the  United  States  is  a  provision  for  a  penalty,  and  the 
contractor  on  default  is  entitled  to  payment  of  the  moneys  withheld 
over  and  above  any  actual  damage  suHtoiued  by  the  United  Stute« 
on  account  of  the  "default.'  0.  S08g,  Aug.  16,  1900;  7484,  Jon.  8, 
1901. 

XIX  D.  Where  a  contract  provides  for  the  doing  of  two  or  more 
thingM,  aA,  for  instanre,  b>r  liiu  err-dion  of  two  or  more  bouscii  or 

« IV  Comp.  Dec..  2ir. 

■  See  VII  C«ni|>.  Dm.,  9&;  IS  Op.  Alty.  Ocn.,  4a);  KoDtM.-ay  v.  V.  S..  24  Ot.  C\e.,  123. 
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dredging  in  two  or  more  pla<:flB.  or  for  the  furnishini;  of  different  arti- 
do9,  tho  complotioii  and  u»o  of  no  orio  of  tJiuin  buiii^  coiinwUxl  witli 
or  (iopoadont  upon  the  coinpletioa  of  either  of  the  uthere,  and  pro- 
vides tluit  the  entire  contriu't  stmll  bo  coniplot«d  by  s  ntiptilat^ 
dutu,  and  tho  entiru  <-onf:nu.'t  in  not  so  completed  but  some  of  tile 
thine»  to  be  done  are  entirfJ^  <rompletiMl  by  that  date,  a  provision 
ID  the  contract  for  Um  Uquidutvd  dumngi»  for  delay  will  nut  bo 
enforced,  but  will  be  constniod  a«  penalty,'  So,  hftd,  where  a  cantract 
ia  made  fur  tho  ton-tljiirtion  of  two  new  watvr  1-iinks  and  the  altera- 
tion of  an  old  on(>  fur  a  lump  sum.  C.  244^0,  Ffh.  5, 1009.  So,  where 
acontrart  was  ma<le  for  tlie  erection  of  four  buildings.  C.  SS80t, 
Sept.  1,  190S. 

XIX  K.  Tile  Government  advertised  for  bids  tor  the  sale  of  certain 
fltorcs.  Bidders  were  required  to  accompany  their  proiK)»ala  with 
current  funds  or  a  certifivu  L-herk  for  20  per  cent  of  tho  amount  of  the 
bid.  The  highest  bidder  deposited  a  certified  check,  but  f^ed  to 
oanr  out  tho  purchase.  Theroforo,  the  contract  officer  declared  tho 
check  forfeited.  Ileld,  that  the  deposit  of  20  per  centwas  a  penalty 
for  failure  to  comply  witU  the  t4.^nn»  of  the  sale,  and  that  it  should 
bo  n'turncd,  less  any  actual  damanca  sustained  by  reason  of  the  failure 
to  carry  out  tho  piiri^hase.     C.  11420,  Ort.  £2,  tOOt. 

XIX  F,  Where  iu  a  Goveninieiit  cunlmct  it  is  i)rovidcd  that  a  cer- 
tain sum  shall  be  paid  "as  fiquidalod  damages"  for  each  day's  delay, 
and  such  sum  api>oars  to  be  grossly  in  oxcprs  of  the  damagea  which 
are  likely  to  accrue  for  tho  failure  to  complete  the  conlract  witliin 
the  8ti|>u]at«d  time,  thereby  violating  the  principle  that  Uquidated 
damages  are  to  constitute  a  ju»t  compeiisatum  for  the  loss  or  injury 
actually  austained  and  are  to  place  the  Government  in  n»  good  a 
position  as  it  would  have  been  ni  ha<l  the  contract  not  been  broken, 
the  provision  fur  Uquidated  diuuiL^^cs  will  be  construed  to  be  a  provi- 
sion for  a  penalty  wliich  will  be  enforced  to  the  extent  of  the  actual 
damages  only.  So,  hdd,  whero  tho  liquidated  damages  for  one  year 
woulu  be  from  19  to  27  per  cent  of  the  contrwt  price  <>f  tho  builtfings 
to  be  constructed  under  several  contracts.  C.  1^977,  Feb.  £9,  1904- 
So,  where  tho  Uquidated  damages  for  one  your  wuidd  amount  to  40 

8 Br  cent  of  tho  contract  prico  of  tho  building  to  be  constructed  under 
10  contract.  C.  14M^>  -^P"-  9,  190S.  So,  where  the  Uquidated 
damages  in  one  year  would  amount  to  77  per  cent  of  tho  contract 
price  of  the  buildmg  to  be  constnicted.  C.  14172,  Feb.  19, 1903.  So, 
where  the  liquidated  damages  in  one  year  would  amount  to  more  than 
twice  the  contract  price  of  the  building,  C.  11699,  N&v.  Id,  1911. 
So,  whero  tho  li<{uiihited  daniaf!;»«  in  one  year  would  amount  to 
nearly  tlu'uo  times  the  contract  prico  for  tuo  building  to  be  con- 
Btxucted.  C.  1S328,  Sept.  20,  1902.  But  whero  certain  machines 
were  required  for  use  on  tho  Paiiuma  Canal,  and  at  tlio  time  of  the 
making  of  the  contract  there  was  supposed  to  bo  urgent  need  of  thorn, 
and  tho  Uquidated  dama^eti  would  amount  in  one  year  to  about  36 
percenter  tho  contract  price  of  the  machineN,  heU,  tuat  in  view  of  the 
circumstances  under  which  the  contract  was  entered  into  the  pro- 
vision for  liquidated  damages  should  not  bo  construed  to  be  one  for  a 
penalty.  C.  £5176,  June  12,  1909.  But  whero  the  Uquidated  dam- 
ages in  one  year  woidd  amount  to  only  1 1  per  cent  of  the  contract  price 
for  installing  an  dec  trie-lighting  system  at  Governors  Island,  N.  Y., 

,  ■  See  VIII  Comp.  Doc.,  407;  IL  id.,  513;  U  id.,  617. 
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hdd,  that  in  mnking  the  €ODira<-t  the  principle  of  comp^nsaUon 
bad  not  been  disregarded,  and  thu  provision  should  not  bo  Iwld  to  be 
one  for  a  poualty.  C.  i6t67,  Apr.  13,1004.  And  held,  that  it  roiild 
Dot  bo  said  tlie  prinoiplo  of  compensittion  had  boon  i^iiorml  where  iho 
lirjutdated  damapos  in  one  year  would  amount  to  about  20  per  cent 
of  the  contrmt  price  for  in»'tatlin<r  an  eioclrioli'ihlJii^  ftVsU-m  at  Kort 
William  Mf  Kinloy,  P.  I.     C.  £4076,  Nov.  16^  1908. 

XIX  O,  Whi>ro  n  supplorapntal  contract  stipulated  that  "any  addi- 
tional expense  or  other  loss  incurred  by  the  United  Slates  because  of 
the  failure  of  the  contractor  to  make  delivcrira  as  ori^nally  fixed, 
eiuil  be  charged  to  the  contractor  and  may  be  deducted  from  any 
ntonny  duo  or  that  may  become  duo  under  said  contract."  Held,  that 
the  aaJary  and  expenses  of  an  insjiotrtor  for  the  period  of  the  exten- 
sion are  in  no  sense  penalties  imposed  on  the  contractor,  but  are 
actual  damages  Mistained  bv  the  Trnit«d  Slates  and  must  be  withheld 
ill  i«ettk>inent  with  the  contractor.     C.  SS270,  Od.  28,  1907. 

XIX  H,  A  contract  for  Uqnidatod  da!iiagi>s  provided  for  an  addi- 
tional allovvanco  of  time  "on  account  of  unusiual  fivslidts,  •  •  • 
State  quaruntiiio  restrictions,  or  other  unforosoeuble  cause  of  delay 
ariitinc  through  no  fault  of  the  contractor,  and  which  actually  pre- 
vented such  contractor  from  commonciuc  or  completing  the  work  or 
delivering  the  material  within  the  period  required  by  uie  contract." 
Htid,  that  the  tardy  delivery  of  matcrifd  by  a  auhron  tractor  was  not 
an  "unforeseeable  cause  of  delay  arising  tlirough  no  fault  of  the  con- 
tractor."    C.e7659.  Oct.  31.  1911. 

XXX  1.  In  a  ciinlroct  for  supplying  potatoes  and  oninns  it  was 

Srovided,  "In  case  of  failure  of  the  party  nf  the  second  part  to 
eliver  the  potatnos  and  imions  as  heroin  stipulated,  t!ie  dciwt 
commissary,  Manila,  P.  I.,  is  authorized  to  supply,  byopenpurcliase 
or  otherwise,  any  deficiency  resulting  from  said  fiulure,  and  the  said 
party  of  tlie  second  part  shall  be  dmrged  with  any  exci>ss  of  co«t 
over  that  of  fumisliing  at  contract  prices."  The  contractor  failed 
during  one  month  to  <leUver  tlic  required  quantity  of  potatiwa,  and 
as  the  United  Sljitea  was  unable  to  procure  potatoes  in  the  local 
market  it  purcha.ted  what  wa.i  considered  an  equivalent  "f  canned 
tomatoes,  conned  sweet  potatoes,  and  canned  cabbage,  and  charj'ed 

3 gainst  tJie  contractor  the  excess  of  cost  for  these  articles.  Iield 
int  the  words  "any  deficiency  residting  frnm  said  faihu-e"  refers 
to  any  deficiency  in  potatoes  and  onions  and  tmder  tlie  above  pro- 
vision only  pola'f  »08  and  onions  could  be  supplied,  but  h-tld  further 
that  under  the  general  law  of  damageo  the  parties  to  the  contract 
ahoidd  be  considered  to  have  contemplnicd  that  in  case  of  breach 
Uio  United  Statra  would  have  to  purcJiase  like  articles  ebewhcre, 
end  in  case  of  inability  to  do  so  would  have  to  purchase  some  other 
articles  of  anotiier  kind  as  a  substitute  for  tiiem,  and  tlie  contractor 
should  be  held  respnnsible  for  the  increased  cost  of  such  purchases, 
and  therefore  that  the  charge  against  the  cuntractor  of  the  excess  of 
cost  for  tlie8t>  articles  was  legal.  C.  1S160,  Sept.  S7,  1905,  and 
Dec.  gS,  IfMW. 

XIX  1    ].  WlicTO  contractoK  for  installing  plumbing,  heating, 

and  lighting  were  unable  to  proceed  with  their  contracts  by  reason 

of  the  failure  of  another  contractor  A  to  construct  the  bnilding.  and 

it  was  necessary  to  extend  Uie  time  for  completing  the  jdumbing, 

I  beating,  and  Ughting  at  an  increased  price  for  the  work,  hdd  the 
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addilional  coHt  to  the  United  Statra  should  bo  charged  Bgaimt  the 
ooutractor  A  and  Iiis  surety.     C  £0508,  Oct.  1-^,  1906. 

ZIZ  J,  Under  a  contract  for  the  construction  of  two  river  stejunena 
the  work  was  su  dfluyrd  tJint  At  the  time  the  contnir.l^  nhotdd  liave 
been  completed  one  vessel  was  only  about  20  por  cent  constructed 
and  Uic  otJicr  only  kbout  12  piir  cent  coaitructrd.  No  |>ayraenl  had 
been  made  to  tlie  company,  and  there  had  been  no  accepUmce  of 
tlio  partially  constriictod  vessels.  Udd  that  while  Uie  United 
Stales  mifilit  under  llio  terms  of  tlie  cuniraet  toike  charge  of  the  vi-s*- 
seia  and  complete  tliem  at  the  expense  of  the  company,  it  was  not 
required  to  do  so;  unil.  further,  lliat  the  prox'ision  fur  liquidated 
damages,  while  it  contemplated  tlie  continuance  of  the  contract  for 
A  rea»ounbh'  lime  after  tlie  date  fixed  for  its  complete  performaiKv, 
could  n<»t  properly  be  construed  to  provide  for  an  uiireawonablo 
extension  of  the  contract'.  Therefore  recommendfd  tJiat  tlie  con- 
tract be  treated  tis  abandoned '  l^  the  contractor,  and  tJiut  Iho 
contractor  and  its  suretr  be  notified  lliat  they  will  be  held  liable 
for  actual  damages  whicn  may  bi-  shown  t<i  resuU  from  the  breach, 
and  that  frcsli  contracts  be  made  after  the  usual  advertiwinent. 
a  15267,  Sept.  S-S,  190S. 

XZZ  K.  A  contract  was  let  for  sinking  a  wet)  at  a  stipidated  price 
per  foot,  payments  to  be  made  as  the  work  progressed,  reserving  20 
I>er  cent  to  secure  the  wjmpletion  of  the  contract,  The  work  was 
token  out  of  the  contractor  «  hands  on  account  of  the  very  unsatis- 
factory pn>gn'ss  made.  Subsequentlv  the  Govenmient  removed  llic 
contractor's  plant  and  adopted  a  different  system  of  water  supply. 
Ileld  tJiftt  tJie  retained  percentage  were  to  secure  the  Oovcmment 
against  loss,  and  as  tJie  work  had  been  abandoned  by  the  Govern- 
ment and  a  new  watcr-«upply  system  adopted  it  tlierefore  had  become 
impoMi(ibh>  to  ii»icert«in  whether  the  (ioveruiiienl  had  been  damaged, 
and  the  retained  percentages  for  work  already  done  should  be  paid 
to  the  conlTaetor.     C.  l^oko.  Jan.  XS.  1903. 

XIX  L.  A  contract  for  fumiahing  hay  to  be  shipped  to  Manila 
provided  tlmt  all  hay  delivered  UTuler  the  contract  sitould  be  com- 
preescd  to  «  density  of  72  cubic  feet  per  ton.  The  contractor  failed 
to  compress  the  hay  to  the  density  required  by  the  contract,  in 
oonse<juencu  of  whicn  tlie  Government  was  retguired  to  pay  excess 
freight'  to  Manila.  IltJd.  Xh&i  notwithstanding  the  absence  of  an 
express  stinulatiun  in  the  contract  penaliising  the  contractor  for 
dotivoriDg  liay  not  suflieiently  compressed,  t^ie  contractor  would 
bo  lef^ally  responsible  for  actual  damages  which  might  n.>sull  from 
his  faihii'e  to  striolJv  comply  with  his  contract  ohligations,  and  that 
the  damages  so  suttered  could  properly  be  deducted  on  final  setUe- 
ment  from  moneys  due  the  contractor  under  his  contract.  C.  SS0S6. 
Jan.  £7,  190S. 

XIX  M.  A  contract  for  oicctrieal  installation  in  a  building  being 
uwcted  by  another  contractor  provided  fur  the  eomjiletion  of  the 
olectrtcttl  installation  by  March  6,  11>10,  but  by  reason  of  the  failure 
to  completi>  the  building  the  work  of  elertrieaT installation  could  not 
bo  commenced  uutil  April  0,  1010.     After  that  date  the  work  was 

*"If  tborebennperroraunce  wilhSn  Ibe  time,  the  contract  nmy  bereiclDded.  It 
tlwre  bo  mibattuttUl  perfonnance,  with  ooly  minor  drricipiicit^f.  it  uuiy  not  be.  But 
B  dofectivv,  noriwont.Mid  wortiilaM  pMfomunee  i"  ihK  mnio  ao  no  p«rtornwDce  at 
■n,"    Miller  v. Tfiilipp^  St  Pk.  St.  (7  Owey).  218;  Uumuo  v.  Yuaug.  id,.  306. 


I 


CONTBACTS  XIX  H. 


367 


prosecuted  and  compIeU<d  with  reasonable  promjjtness.  Tlio  cou- 
trwX  for  elec'tricrJ  installation  did  not  pm^'idf  for  liqutdntod  damages 
nor  A  ponidty,  but  providi^d  thut  U\n  cxcpss  of  co^l  rt'sulting  fruiii  a 
failure  to  rotnplele  the  work  accorditm  to  the  terms  of  the  contrnct 
should  be  rliarged  to  the  rontrartor.  Ntltt,  tlmt  8«'Uiiil  dama^gtvi 
could  not  be  rhajved  for  tlio  period  l3iat  the  (-oittroctor  for  otectricul 
in.tt&Uation  wa»  delayed  in  ronimencine  tJie  work,  that  in,  up  to  April 
0.  1910,  and  thut  &Uvt  thnt  date  ho  whh  eiilitlod  to  a  n^asonablu  tiiuo 
for  completing  tlic  inslaiiation.'     C.  e707S,  Mar.  ir,,  1011. 

XIX  N.  Kiddfrrn  fur  the  ronfltniction  of  rertain  dredges  for  the  uae 
of  the  Califoriiitt  D(;hris  Coniuiissiun  were  required  lo  duposit  a  cee- 
tified  check,  which  check  was  to  be  returned  to  the  bidder  upon  his 
rctumiog  to  the  Government  certain  plans  for  tlio  construction  of 
dredees,  which  were  turned  over  to  each  bidder,  lleld,  thai  if  tbo 
ohecKit  were  not  intended  as  liquidated  damages  nor  to  reimburso 
the  I'liited  Sljites  fur  the  cost  of  the  plans,  the  contrarttng  ofhcer,  in 
ca^e  of  failure  to  return  the  plans,  could  lej^allv  deduct  only  Buch 
»un)  AM  would  reasonably  reiinDurM  the  Unittnl  States  for  the  valuo 
of  the  plans  and  other  damaKes.     C.  S9408,  Jan.  S7,  1912. 

XX  A.  A  (iovernment  contractor  for  the  consfnuiion  of  certain 
buildings  failed  tinanciallv.  and  certain  unpaid  niatcnid  rnen  claiming 
to  be  subcontractors  took  steps  to  obtain  a  linn  on  the  land  of  the 
United  StJiles  on  which  the  buildings  stood.  lirUI.  that  as  sub- 
contractors their  claim  against  the  United  Stoites  would  he  by  virtue 
of  having  succeeded  to  the  rights  of  the  original  contractor  by 
beiiij*  in  a  sense  sutwtituted  for  lum  in  the  contract.  But  this  would 
be  in  contravention  of  aec.  37.17,  Rev.  Stat.,  wliich  {prohibits  the 
transfer  of  a  contract  or  order  or  any  interest  therein,  since  it  would 
Amount  to  a  transfer  to  the  subcontractors  of  an  interest  in  the 
contract.  Tlii.i  section  was  intended  for  the  protection  of  the  tTniled 
Statm,  and  to  secure  it  from  the  necessity  of  linvinf;  to  divide  cou- 
trovertt^d  questions  of  liens  and  a.i.'iignments,  and  must  be  held  to 
apply  to  inilirect  as  well  an  direct  lrnn.Nfers.  To  rocogniu  a  lien  on 
the  part  of  a  subcontractor  would  be  to  sanction  an  indirect  Irausfer 
of  an  interest  in  a  contract.  P.  S3,  SIO,  Jan.  S,  1889;  48,  SJ^l,  Aug. 
i,  1891:  C.  g-iSr,  July  SO,  1896. 

A  subcontractor  for  building  materials  fumlihed  a  Qovemmenk 
oontrnctor  at  Kort  Ktley,  Kans.,  could  not  enforee  a  lien  against  the 
United  States  under  the  statutes  of  that  State.*  This,  for  the 
reasons  amone  others:  1st.  11iat  the  State  law  requires  that  the  lien 
be  pro«e«utc<r  in  the  State  dixlricl  court,  a  tribunal  in  which  the 
i'mtt'd  States  is  not  suable,  Thus  the  remedy  can  not  be  pursued 
against  the  I 'nited  Statra  as  owner  of  the  building.  2d.  That  public 
policy  Torhid?)  the  ol>struction  of  the  legtil  operations  of  the  Uiut«d 
States  by  State  legislation  or  process.     P.  S9,  £10,  Jan.  8,  1889. 

There  is  no  law  of  tlio  I'mted  State:*  wliic-lt  authorizes  an  inter- 
ference, by  means  of  a  material-man's  lien,  with  an  instntmentulity 
of  government  in  the  I>istrict  of  t'olumbia.  Soldiers'  homes  are 
instnmientaltties  of  government  .*  Hfid,  t  herefore,  that  a  mechanic's 
(nmteriuUman's)  lien  iilod  against  the  amusement  hall  at  the  Sohiiers' 

'  B«e  X  V  Comp.  Doc, ,  362,  for  a  corrMpondtDg  dodaion  where  the  coBtract  contaJtiDd 
a  unvitrion  lor  lU|ui<lat(!<l  <lamagM. 
^Bm£3  0p.  .\uy.  Cm.  ITS  to  Mm*  eOoct. 
*lnrt  Kelly,  71  Fed.  R«p.,  tMIV. 
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Homp,  Washington,  D,  C,  coidd  not  bo  rccosninxi  ns  a  ground  forj 
withholding  pavniontH  due  the  contractor  who liad  built  it.  C,  £4^7,  \ 
JvhfJO.  !S98. ' 

iX  B,  A.  Contract  stipulated — according  to  a  usual  form — thNt  tho  1 
oontractor  t«hi)uld  \w  ro^iionnihlc  for  and  pay  all  liabililJrs  incurred 
for  labor  or  matcrink.  After  its  coiu))lctK>n  ccrUiiii  subcontractors 
who  had  furnished  matcrialH  to  tho  contractor  appUed  to  the  Secre- 
tary of  War  for  bis  cou-ii-ni  to  tlieir  nuing  tho  surotif**  on  the  con- 
tractor's bond,  in  tho  name  of  tho  I Initwr States,  for  ibcir  own  use. 
for  tiio  suina  claimed  by  them.  Held  that  no  audi  couBent  coulu 
Icgftlly  bo  given,  for  tlio  following  ronaons:  (I)  Tho  contract  had  i 
bpen  duly  performed.  (2)  If  not  pcrfonned,  to  j-ii<ld  lb«  claim 
would  be  to  pari  with  a  right  of  action,  properly  of  the  United  States, 
without  tho  Hutliority  of  Congress.  (3)  Tho  contract  did  not  aulbor- 
ize  or  provide  for  such  a  proceeding.  The  covenant  referred  to  is 
inrtorted  mainly  to  further  a  prom])(.  perfonnanco  and  incidentally 
to  protect  iho  Uiutcd  Stntcs  from  being  recurred  to  by  tho  cre^litors 
of  contractora.  The  failure  to  observe  the  covenant  would  doubtloas 
give  tho  Unilod  States  a  remedy  in  damages  againttt  tho  contractor 
and  liis  sureties  in  c^ise  appreciable  damages  wore  sulTered.  But 
such  <lamages,  if  any,  would  be  wholly  independent  of  the  liabilities 
which  tho  contractor  miglit  be  under  to  his  crtMlitors  and  would  not 
be  measured  by  their  amount.  Thus  hfld  that  the  suit  proposed 
could  be  instituted  only  by  tJio  authoritv  of  Ipgi.-*lation.'     t*.  66,  SOS, 

ZZ  C  I.  Tho  act  of  August  13.  i:S!t'l'(2$  Stat.  27K},  required  that 
ia  the  "construction  of  any  public  building  or  the  prosecution  and 
completion  of  any  nublic  work"  bond  should  bo  given  conditioned 
for  the  payment  ot  pcnwns  sujiplying  "labor  and  material,"  and 
gave  to  aucli  pprsons  the  right,  ir  not  promptly  paid,  to  recover  on 
auch  bontl.  Ilrld  that  in  practice  the  act  niw  been  uiidei>itood  to 
apply  to  the  removal  of  wrecks  fnun  navigable  waters  or  tho  dredging  ■ 
oi  channels  therein,'  and  ns  tho  act  is  a  remedial  one  it  should  bo 
liberally  constniod,  and  a  bond  exacted  unless  it  is  clear  the  contract 
does  not  involve  the  "prosecution  or  completion  of  any  public  work" 
within  the  meaning  of  the  statute.  C.  £4519,  Ftb.  /3,  1909.  Hfhl, 
also,  that  tho  act  covered  repairs  upon  au  Army  transport  wherever 
the  repairs  are  made,  the  reason  beuig  that  the  title  continues  in  the 
Oovommcnt  and  therefore  no  lien  on  it  can  bo  acqiiinHl.  C.  8430, 
June  a,  1900:  8430,  June  15,  1900;  9356,  A'ot.  S7,  1900;  19164,  hb. 
9,  1906.  But  tho  act  does  not  cover  work  on  a  statue  which,  until 
the  time  of  its  acceptance,  remains  tho  property  of  the  contractor 
and  is  subject  to  anv  remedy  provided  by  law  for  the  protection  of 
persons  supplj-ing  labor  and  material.'  t'.  S5761,  Nov.  1 2,  1909,  and 
Dec.  S2,  1909. 

'  Such  authority  hM  been  given,  since  thn  date  of  this  opinion,  in  tho  net  nf  Aik. 
13,  18H  (38  St»t.  ilfi).  aiDCntdW  by  the  act  of  F«b.  24,  IWo  1.33  8tat,  Sll). 
Nov.  8,1892. 

■  Sea  Ellis  v.  U.  S.  200,  U.  8.,  216,  where  the  phnso  "any  of  tho  public  worln"  ia 
the  Bi|riit-I!oar  Xmw  wm  hold  by  a  divided  eoun  not  to  tocliide  dredging  a  chanuel 
in  BoMoo  Harbor. 

*  See  S3  Op.  Ally.  (ion.  17-1,  to  the  eFTivi  thut  tho  lu-l  doe*  not  refer  to  coatracM  lor 
tb*  coaitnictioo  of  a  nn\iil  vpnwi.  nlK-rn  ihn  wln'Io  title  renuing  Jn  th«  contractor 
until  lis  completion  and  accoptance  by  tho  Goverameat,  See  also  S6  Op.  Alty. 
Uea.  30. 
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XX  C  2.  As  Uie  Rct  of  Au^uxt  13,  1SD4  (28  Stot.  278],  dooB  uot 
exprwaiy  provido  that  it  ^utl  eovorn  roittrai-ta  made  ftbfoad,  and  in 
the  ligbt  of  tho  ]3riiiciplo  that  thu  Inn's  of  uny  Sink',  can  oot,  by  any 
inherent  aiithonty,  operate  b^-yond  the  limits  of  that  State,  it  la 
bi'IicviHl  llio  Ktiilutu  dovs  not  u))ply  (o  a  contract  mudu  and  to  ho  pvr- 
formed  in  a  foi-eigii  countrv-  In  tho  alwenre  of  a  stipulation  to  the  con- 
trary such  contract  is  to  do  underslond  Aa  nitulo  with  n-fiiriiiii.-u  to  tho 
IftWii  of  such  foreign  State  and  us  g<>vorncd  thereby.  IIcH,  atao,  that  if 
tho  laws  of  I  ho  foreign  State  give  a  htrnnpon  a  v(««cl  so  constructs)  in 
aforei^i country, uiilcss payment  ia  i)i»do  to  lnl>ur  und  uiittt^riul-mcu, 
a  claim  might  be  made  against  the  United  States  on  the  acquintion 
of  tho  vcssi^l  Biibjwt  to  such  lien.     C.  19164,  '''ft.  14, 1906. 

XX  C. 3.  Under  the  act  of  August  13,  1894  (28  Stat.  278),  a 
certified  chwk  could  not  bo  rocoivinl  in  lieu  of  the  homi  for  th©  pay- 
ment of  labor  and  material-men.     C.  £4519,  Ftb.  20,  1909. 

XX  C  4.  The  act  of  August  13,  1894  (28  Stat.  278),  ro()uire9  that 
a  certified  copy  of  thu  contractor's  bond  shall  bo  fiiniishis]  upon 
application  accompanied  by  an  aflidavit.  Heli,  that  an  alBdavit 
"  upon  information  and  belief"  by  the  attiirne>'  of  a  n)»tehal-muu,  or 
by  an  awiigiiee  of  a  perHon  wlio  funiishod  labor,  ia  not  a  sufficient 
com(ihiiiii'<i  with  tho  act,  the  aflidavit  should  I>o  of  the  party  furnish- 
ing the  labor  or  matoriat  or  at  least  of  »otno  one  who  can  speiik  from 
his  own  knowledge,  but  as  the  art  does  not  reatrict  the  authority  of 
tlie  Secrctttrv  of  War  it«  to  furnishing  a  copy  on  If.sa  evidence  than  is 
specified  in  tne  act,  there  is  no  legal  oojectiori  to  his  doing  so.  ('.  S996, 
SeU.  S4,  1900;  iS5G0,  Oct.  SO,  1908;  I40S9,  Avg.  t£,  1904. 

XX  C  6.  Wliero  a  bond  hua  been  given  under  the  act  of  August  13, 
1894  (28  Stat.  278).  as  amended  by  the  act  of  Febniary  24,  1905 
(33  Stat.  811),  and  it  ia  clear  that  tho  contract  has  boon  completely 

Serformed  so  that  there  will  be  no  suit  on  the  bond  hy  the  United 
tat^'fl,  a  copy  of  thu  contract  and  bond  should  bo  funiished  upon 
projK-r  apphcatiou,  without  waiting  for  tho  expiration  of  the  period 
of  8ix  months  fn>ra  the  completion  and  (initl  scM  lenient  of  the  conlra^^t. 
C.  I9S84,  ilar.  29,  1909.  So,  also,  they  should  be  furnished  notwith- 
slaoding  a  receiver  had  been  appointed  for  the  contractor,  and  all 
creditore  had  boon  directed  by  tho  court  to  present  thoir  cluima  to  the 
receiver,  and  the  applicant  for  the  bond  had  failed  to  present  his 
claim.  C.  192G4.  Apr.  12^  19(i9.  If,  however,  suit  haa  boon  brought 
by  tho  (jovomment,  parties  funiiahing  labor  or  mBt«ial  may  inter- 
vene in  such  suit  but  sliould  not  be  furnished  a  copy  of  the  contract 
and  bond.     C.  19264,  J^^e  tS,  1900. 

XX  C  6.  Tlie  new  ohhgation  '  of  the  surety  under  the  art  of  August 
13,  I8D4  (28  Stat.  278),  dowt  not  create  aii'adililiomd  obligation  on 
the  part  of  the  United  States  m  the  nature  of  an  equitable  lien  or 
other  right  aeninst  tlie  United  States.  The  Uniteil  Sinlen  hns  no 
right  to  uithJioId  any  funds  due  a  contractor  for  tho  purpose  of 
indemnif^nng  a  auretv  for  nionevs  paid  out  by  him  to  matenal  men 
and  laborers.'    For  the  United  ^tatvoi  to  withliold,  except  for  its  own 

'  "TIm  bond  whicli  w  provide-]  fur  1)/  tlie  act  was  inl«ndcd  lo  perCarm  a  double 
function:  In  the  llrei  pliuv  to  accura  to  Iho  Guvenunonl,  ns  before,  tlio  Caithfut  ppr- 
fursianice  of  all  obligfttiona  wtucti  a  oontract/ir  iiii)tht  tM^iimn  tiivard  tl;  ami  in  th« 
MOoixl  plaee.  ioyniOfX  tliini  penona  hvm  vhom  ilie  ct^ninii.-1'ir  olttftitie^l  raalcrisis 
or  talwr  "  U.  8^  v.  Nittiunnl  Surety  0>.,  92  I-'ihI.  Itop.,  M9;  U.  S.  «.  RondJe,  100 
red.  K«p..400. 

*8w  nr  Comp.  l>oi-..  708;  XV  Id.,  7U;  XVI  id.,  4M, 

»1U»'— 12 M  J 
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protoclion,  pAyinents  duo  n  contractor  in  order  to  {lay  thorowilh 
(■ilh(>r  liabilities  on  the  i>art  of  the  contractor  or  to  mil»mtiiry  his 
surety  would  bo  an  ius^umption  by  Iho  United  States  to  in.sur«  ihfl 
very  payment*  wliich  uro  intended  to  bo  secured  by  Iho  provision*  of 
tbo  contra^-t  and  the  bond,  and  would  cause  the  United  States  thpouph 
the  disbur^int;  officers  to  adjudicate  the  matters  of  fact  and  law 
arisiiiff  bptw««n  contrartora  aiid  their  creditors.  C  7S1I,  Nov.  SI, 
1899;  tSOOS.  July  £9,  1903;  SOm,  Sept.  S7,  1907;  tSgS$,  July  SO. 
1909;  SS079,  Apr.  4,  1911;  SOiiS,  Nov.  4,  1911.  So,  whore  the 
surety,  claiming  that  it  was  the  intention  of  the  contractor  to  decamp 
from  the  United  Slates  after  receiviiin  liis  money  and  to  dofraud  the 
labor  and  raat^riai-mpn.had  obtained  an  injuni'tion  from  a  Stato court 
prohibiting  tlio  contractor  from  receiving  tho  money  duo  him  from 
the  United  States,  Jifhl,  the  United  States  had  no  right  to  withhold 
at  the  request  of  the  miroty  on  the  contractor's  bond  nionev  due  the 
oontraclor.     C.  200SI,  July  10,  1908. 

ZX  C  7.  A  contract  was  modified  by  supplemental  agreement 
without  tlte  consent  of  the  surety  on  the  coitlraotor's  bond.  Brld, 
that  under  the  act  of  August  1.3,  1804  (28  Slat.  278),  a  contractor's 
bond  may  be  considered  us  in  eHoct  two  obligations,  one  to  the 
United  Siatea  to  secure  the  due  portormance  of  the  conlrncl,  and  the 
other  to  the  United  Slates,  but  on  behalf  of  labor  and  iniit*:-rial-men, 
to  secure  their  payment,  and  that  the  obligation  for  the  bouelil  of 
the  labor  and  materiaJ-men  was  not  released  by  the  action  of  the 
contractor  and  the  United  States  in  modifying  the  contract  without 
the  surety's  consent.'     C.  17474,  Feb.  S,  1905. 

XX  C  8.  Whore  tlie  United  States  contracted  witJi  the  board  of 
water  commissioners  of  a  city  for  ihe  construction  of  a  water  main 
to  supply  water  to  a  Govemmfnt  post.  hfU,  that  it  was  doubtful 
whether  a  rontract  wilb  such  an  insinimontidity  of  a  municipality 
was  within  the  true  intent  of  the  act  of  August  IS,  I.S94  (28  Stat. 
278),  and  recommended  that  no  bond  bo  exactod  for  iJie  protfiction 
of  persons  supplj-ing  labor  and  materiaJa.     C.  So&lO,  Sept.  24.  1909. 

IX  C  9.  A  contract  wan  entered  into  conditioned  as  required  by 
theactof  August  13, 1894  (28  Stat.  27S),  and  the  principal  and  surety 
having  faiIe<rto  pay  a  subcontractor  money  due  bim  the  subcon- 
tractor reonested  the  War  l>epartment  to  strike  the  surety  company 
from  the  Iisl  of  companies  acc4>ptabte  to  the  War  Department  witu 
a  \'iew  to  compelling  it  to  setlle  its  alleged  obligation  to  the  subcon- 
tractor. Hflii  that  slicb  action  on  the  part  of  the  War  Department 
was  outside  of  its  duty  under  the  act  in  nuestion.  0.  1055s,  June  4, 
1901. 

XX  C  10.  Where  a  Government  contractor  went  into  bankruptcy 
the  purchaser  under  n  bankrupt  side  of  the  contract  rights  of  the  con- 
traclor  may  bo  recognized  and  permitted  to  carry  out  the  Govern- 
ment com  ract.  In  such  a  case  a  bond  given  bv  the  original  contractor 
conditioned  for  tho  faithful  pcrformanc«  of  the  work  by  the  oricdna] 
contractor  will  continue  in  force,  and  the  sureties  tJiereon  will  be 
liable  for  any  damages  suffered  by  the  Government  by  reason  of  the 
failure  of  the  original  contractor  to  fully  pei-form  the  contract.     But 
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in  such  A  case  a  bond  preo  I7  the  onanal  eoBtnetor  to  protect  labor 
and  material  mvo  ui^cr  the  act  of  Angost  13,  18M  C^  StaU  27S), 
would  not  conlinu?  in  force  asKich  a  buid  ta  limited  by  the  t^nna  to 
labor  and  material  supi^ed  to  iho  original  conlraclor.  The  pur- 
cliaser  of  the  original  cootractor's  contract  liefausbould  furnish  A 
new  bond  to  secure  labor  aod  material-men.'     O.  tSt86,  OH.  90,  1908. 

ZX  C  II.  Where  a  contractor  defaulted  and  a  supplemental 
agroemeot  waa  entered  intn  by  whjrh  the  original  contract  waii  (ermi- 
nsted,  and  the  surety  of  ihi'  contnctor  uodenook  the  work  in  tt« 
own  name,  hdd  that  such  surety  should  eire  bond  to  protect  tabor 
and  material-men  »s  required  bv  the  act  01  August  13, 1894  (3$  Stat. 
27S).     a  18079.  Oct.  I.  1906.    ' 

ZZ  C  13.  The  act  of  Augtist  13.  1$04  (2S  Sut.  278),  it  is  behaved 
protects  pereoDs  funiiahlng  labor  or  maleriab  to  subcontractors  as 
well  88  to  the  original  contractor,  but  whether  it  doee  or  not  is  a 
proper  question  for  the  court*  to  determine.  Adtistd,  therefore,  that 
a  party  who  bad  furnished  material  to  a  subcontractor,  be  gi^'en  a 
cerlifie<l  eopr  of  the  contract  and  bond  upon  filing  the  amdavit 
reqiiired  by  the  act.'     0.  1908,  Jan.  4,  1896. 

ZZ  C'  13.  A  party  entered  into  a  formal  contract  with  the  United 
Stales  for  certain  work.  Ho  submitted  two  bonds,  but  botli  went 
rejected  because  not  properly  executed.    In  the  meantime  be  com- 

EI«t<^'d  tlie  work  to  the  satisfaction  of  the  GoTcmment,  but  owing  to 
is  failure  to  funusli  a  bond  as  required  by  the  act  of  Au'^st  13,  1894 
(28  Stat.  27S),  for  the  protection  of  perw^na  supplying  labor  and 
materials,  no  payments  iiad  been  made  under  tlie  contract.  Ufld, 
that  until  )«uch  bond  was  Bled  no  payment  should  be  made;  and  that 
this  rule  would  applv  !•>  the  assignee  of  tJie  coutract^^r  if  one  had  been 
appointed.     C.  408i.  May  S,  1898. 

ZZ  C  14.  The  ocrtiiied  copy  of  the  contract  and  bond  to  be  fur- 
nished under  the  act  of  August  13.  1894  (28  Stat.  27S),  should,  in 
accordance  with  section  882,  R.  S..  be  euthcniicated  imder  the  seal 
of  the  War  Department  in  order  that  such  copy  may  be  in  proper 
form  for  use  ass  e\-idence.     ('.  1743,  Sept.  S4.  l'S9^- 

ZZ  C  IS.  A  duly  certified  copy  of  tne  contract  and  bond  relating 
to  material-men  having  been  fiimbhed  under  the  act  of  .\ugiist  13, 
1894  (28  Slat,  278).  the  party  furmslied  with  a  copy  may  institute 
suit  A*  providi'd  therein,  and  it  is  not  necessarf*  for  him  first  to  obtain 
the  permission  of  the  SecrelJir>-  of  War.     C.  iS19.  May  tS.  1896. 

ZZI  A.  Where  a  contract  for  the  delivery  of  lumber  provided  that 
in  caae  of  failure  to  prosecute  faithfully  and  diligently  Uw  delivery  in 
accordance  with  the  specifications  anrf  requirements  of  the  contract, 
then  tJio  contracting  ollicer  should  have  power,  with  the  sanction  of 

■  ButfmMallin  v.  V.  f>.,  100  Fed.  Rep.,  817,  that  "wlwre  a  cantneUn' and  obligor 
onabcndgivenuiwlflr  tbeartof  Atiff.  li,  imi.  i^ra  up  Iho  wnrk,  and  with  (ho  con- 
Mat  ot  all  conc«nM>d  an  iiid«mnilor  o(  the  Rir«ty  to  the  bgad  took  up  th«  canplettoa 
ol  the  woric  tor  the  contnctor,  undi-r  llio  contract  with  the  Oovenunoat,  and  wlmo  a 
ceoafMiiy  keptonand  himished  mati^rinliititid  ]ab«v  to  thoae  taking  npmdi  contract*. 
uiul«r  their  ccotiact  irilh  the  original  coatnetor  with  th«  GovMnmeat.  nich  (uminh- 
Ing  of  materfala  lad  ]a.hat  la  covtrod  by  the  bond  ol  tho  contnctor  and  stic h  com|Miiiy 
eooiM  within  tho  dencriptton  of  'all  pennnii  mipplying  him  labor  and  marcriali  in  IIm 
prawciition  of  the  work. '  " 

*  8«n!  i;,  R.  r.  AiDorirnTi  Rtireiy  Co,.  200  XL  S,,  197,  to  tho  effect  that  labor  and  mato- 
lialafuniiAad  to  a  subcontractor  are  vilhin  tho  obllgaiion  of  (he  bond. 
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tho  C'liipf  of  Enginwre,  to  ournii  tho  contract  by  civing  notice  in 
writiiiK  to  that  pJlt-ct  to  the  contractor;  and  provitird  furUior,  iJiut 
upon  ilic  giving  of  ancii  uoticv  all  money  or  rcscrvi-d  pom-ntague  due 
or  to  boconio  due  to  the  contractor  should  boconic  forfeited  to  tJio 
United  States,  and  thnt  Iho  Uuitvd  Statra  idiould  havu' nuthority  to 
providi*  tlio  lumber  by  open  piircha^o  or  contract.  II<M  that"  tho 
mi^ro  failuiv  %n  deliver  tJio  lumVr  within  tlie  tiiuv  niuncd  in  tlic  coii- 
txuct  did  not  operate  as  a  forfeiture  of  ijm  rctAincd  pen-en lagett,  but 
that  tliere  niuHt  be  sonu?  posilivr  action  on  tJic  pait  of  llm  coutnictiii^ 
oiriecr  iudicutiii};  un  intt-ntion  U>  annul,  and  thti  intention  flhouhl  be 
oommunicatof!  to  t)i(>  contratUtir.'     P.  S^,  £29,  Atig.  S,  1889. 

XXI  B.  A  breneii  of  soiuo  terra  of  thtv  contract,  as,  in  a  caw  of  a 
contract  for  supplies  for  the  Army,  a  failure  to  deliver  somu  of  tho 
wtlclvs  at  tiio  a{{n-ed  time,  will  not  ordinarily,  in  Die  absence  of  an 
express  covenant  to  that  clTpct,  authorize  tlie  Soon'tary  of  War  to 
declare  tho  c/nitiact  uiuuilled.  but  will  eive  the  United  States  only  a 
riuht  of  uction  for  damages.  P.  £9,  SBi,  Jan.  1$,  I8S9;  S4,  S6J, 
Aug.  5. 1839. 

XXI  C.  A  eontra^t  was  regularly  annulled  in  accordance  with  ita 
terms.  Jield  tiiitt  tJio  action  of  ajinuhnent  wiu;  tinnJ  and  that  Kuch 
action  could  not  b<'  rescinded  so  us  to  rev-ive  the  contract.'  (',  7931, 
Apr.  7.  1900. 

XXI  T>.  Tho  contract  for  a  river  impn>yement  provided  for  its 
annulment  in  ease  of  the  default  of  the  contractor  and  for  ita  compte* 
tioi)  by  tlie  Government,  ''the  Government  to  take  |)u)<»f«sion  of  luid 
retain  hU  materials,  tools,  buildinga,  tramways,  cars,  etc.,  or  any  part 
or  parts  <if  the  same  prepared  for  use  or  in  use  in  tho  proaecution  of 
the  work,  toKcthcr  with  any  or  all  leases,  righta  of  wiiy,  or  cjuarry 
privileges,  under  pureha.so  and  at  a  valuation  to  be  determined  by 
the  engineer  oflicer  in  charge."  TIic  cuiilractor  having  defaulted 
and  tho  Umted  Stnte«  having  t»ken  possr«sinn  under  the  above  pro- 
vision, htlii  thiit  the  Govoniuicut  took  [vtsscssion  Ay  itviy  of  purcMse, 
and  that  for  the  ptirposo  of  giving  the  defaulting  contractor  and  its 
surety  the  nrojier  debit  and  credit  m  tlnnl  settletuent,  tho  plant  sliould 
be  revalued,  (lie  United  btutea  to  receive  credit  for  any  depreciation 
in  the  value  of  the  plant  resulting  from  its  use  in  the  prosecution  of 
the  work,  and  that  ns  there  wu  nothing  hi  the  contract  requiring  the 
plant  to  be  sold  for  what  it  would  bring  upon  the  eomptetinn  of  the 
particular  contract,  there  would  be  no  legal  ol)ie<-tion  to  tisins  the 
plant  on  other  works  of  improvement,  upon  giving  pi'oper  cnxut  to 
the  appropritition  fiuin  which  it  waa  purchased.  C.  SffS^t,  Mar.  6, 
I9JJ. 

XXI  E.  A  Government  contract  prttvided  that  if  the  contractor 
should  '"fail  to  prosecute  faithfully  and  dili^fntly  the  work  in  accord- 
ance with  the  sjieciltcations  and  requirements  of  tliis  contract,"  tho 
contract  might  be  annuilwl*  by  thoGovenunent.  and  further  pmvided 
for  liquidated  dnmitges,  hfid  thnt  the  mere  fnilure  of  tho  contract4>r 
to  complete  the  work  within  the  stijiulatetl  time  would  not  authorize 

■  Sm  KbDOodv  V.  UniUid  SUitc«>.  24  ('I.  <'U.,  1:^2. 

'  IV<'flnip.  r)ei-,,«70. 

*  Sl-o  ITiiitt-il  SLilfd  V.  O'ltricn.  220  U.  S.,  321,  roiutruiog  l&ogiiago  eimilar  lo  tliAt 
UMd  in  Ibo  abovn  rontnct.  and  further  huld tag  that  thvKord  "tt&uulliKl ''  aa  uitcd  in 
tha  cODtract  wm  iactimclly  uiM,  the  word  being  uwd  In  Ui«  mom  of  "rofuuiut  lo 

gerfnnn  fiirUiM."  nnd  not  iii  iho  Brnma  of  iwciaduig  or  avt^diag.    See  also  United 
tstw  «.  UcMall<?a.  222  V.  S.,  460. 
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tlio  Oovcniinmt  t<i  doclar*  tin*  controct  to  "havf  pxpipod  by  limita- 
tion," nor  would  it  nuthomp  tlio  annulmpnt  of  the  coiitracl.Diit  Hint 
U>  justifv  an  nrmiilnient  there  should  be  n  HtilKtrantint  failure  on  tile 
piirt  of  triu  contractor  "  to  prosccutP  fiiithfully  and  dilifjoiitly  tbo  work 
in  accordani^e  nitli  the  specifications  and  feqniremrnU."  C.  SSOl, 
Nop.  1,1900. 

XXII  A.  An  unreaaonable  delay  to  commence  the  delivery  under 
A  contract  inny  indicate  an  abiindonmciit  on  tbo  jiart  of  the  contractor 
wliich  will  inatify  tho  Govern mciit  in  treating  tlie  contract  as  relin- 
ouishcd  and  will  release  tlie  Government  from  the  contract.  P.  B9, 
SSj,  Jan.  l6tJSS9:  S4,  Sei,  A^.  6,  18S9. 

XXII  n.  where  a  contractor  for  furnishing  C4>rtain  articles  to  the 
Government  did  not  mnko  aatiafnctory  pro^rcM  in  the  work  and  was 
frequently  urged  to  furnish  at  least  a  part  oftho  nrticlea  to  be  uupplied, 
but  failed  to  sii|i{dy  the  articles  or  to  give  any  sAtisfactor>'  informa- 
tion concentio"  the  probable  date  of  fnrni<;hing  them,  and  moved 
away  from  its  plae**  of  bii^inesa  without  riving  any  new  address,  hrld 
that  llie  fact^  mdic^ted  a  n-pu<liiition  of  tlie  contract,  and  tlie  con- 
tractinc  oflicer  was  juatified  in  taking  steps  prior  to  the  arrival  of  the 
date  wTicn  the  contract  should  have  been  completed,  to  supply  the 
deficiency  according  to  the  torins  of  tho  contract.  C,  24ffS9,  Mar. 
XH,  !909. 

XXm  A.  Wliere  it  was  proposed  that  a  clause  be  inserted  in  Qov-| 
ornmcnb  contracts  which  would  prohibit  the  employment  on  Govern- 
ment work  of  anv  but  riti/eiis  or  those  who  bad  declared  their  itttea- 
tion  to  become  cltiMai,  hdd,  that  there  was  no  law  which  authorized 
l)ic  im-ertion  of  such  a  provision  in  Govemmctit  cuntracl-s  and  that 
in  tiio  «hs<?nce  of  such  lefrislation  the  Secretary  of  War  wbb  without 
autliority  to  re^iuirc  it.  (7.  €087,  l-'th.  S9,  ISm]  t5//jl,  Jvi'j  27,  1.905. 
In  the  absence  of  a  statute  restricting  tlie  purchnfO  of  siipplice  in- 
tended for  use  in  the  military  service  to  articles  of  domestic  produc- 
tion IV.  I60S7,  Mar.  21,  1904),  er  restricting  tlie  purchase  t«  articles 
produced  by  American  labor  only  (C.  18209,  June  27,  1903).  there  is 
no  authority  to  rcjttrict  the  same  by  executive  regulation.' 

XXm  B.  In  the  absence  of  any  statutorj'  regulation  of  llie  sub- 
ject, hrlil  that  the  Secretary  of  War  is  not  ein|X)Wored  to  exercise  con- 
trol over  tho  labor  employed  by  the  contractors  for  the  work  on  tho 
jetties  at  Galveston,  Tex.,  or  to  prevent  their  availing  thenwelvee 
of  tlio  labor  of  convicts  aulJiori/.eil  by  the  laws  of  Texa.s  to  l>e  hired 
out  to  contractors.  The  only  stutnte  of  the  United  States  relating 
to  tlie  use  of  such  labor— thai  of  F«hruar>- 23,  1SS7  (lil  Stals.  411)— 
merely  makes  it  a  criminal  olTenw  to  hire  out  criminals  mearcoratod 
for  oneiiseH  against  the  United  States,  nrescrlbing  n  penalty.  But 
oron  tliis  gtatule  tho  Secretary  of  War  iias  no  auilionly  to  enforce, 
but  the  same  is  to  be  executed  in  the  same  manner  as  any  other  crim- 
inal statute  of  the  Unite<i  States.  P.  4^,  4^)2,  Aug' 7,  IS9I;  C. 
SS4S,  Sfpt.  24.  IS97. 

'Sec.  37tn,  R.  S.,  providw  that  "the  QuaxtoriBvti^r'ii  Honartmmt  of  the  Amy,  la 
obtoinipg  KuppliiM  lot  Ui«  iniliiur)-  soniM,  (ball  hUU'  in  all  aitverilMineala  lor  bkb 
(or  ciwtnict*  Unit  a  prvtwoaco  shall  bo  Kivgn  to  aiticlM  at  domMtic  prmluctjon  and 
luuiufKUire,"  etc.  TIm  act  o(  Mar.  3,  L87&  (IS  Slat.,  405),  provided  tlut  "  In  ail 
coDtnict*  for  matitriil  f'lt  aoy  jniblic  imnrovnmcnt,  thn  SocrotMy  nf  War  *hiill  giva 
prar«raBC«  to  Amcrii-an  material:  uid  all  Ubor  UierwD  ahall  b«  pertotaod  within  the 
tudKlictlon  o(  the  UuittMltiuMs.'' 
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XZni  ('.  There  is  no  statute  requiring  or  justi^'ins  the  annul-  H 
meut  uf  a  contni<.-t  witJi  the  Uuili'd  &tiil««  on  tho  ground  tlint  lultan  ■ 
labor  was  being  einployed  in  its  execution.     C.  ^52,  Jnlif  W,  tS98.   S 

ZXni  1>.  Au  Kxwutive  ortlt-r  of  Miiy  IS,  I<J05,  publi-nhod  in  Gen- 
eral Order  7S,  War  Department,  May  '31,  1905,  provided  that  "XA 
contracts  whJcli  shall  lieronflor  bo  entered  into  by  officers  or  agents 
of  the  United  States  involviiit;  tJie  emplorinent  of  labor  in  th«  Stfttos 
composing  the  Union,  or  tho  Territories  of  the  I'nitod  States  contigu- 
oiui  therolu,  shall,  utilusi)  otherwise  provided  by  Inw,  contaiii  n  stipu-  ^m 
Ution  furbldilin^.  in  the  perfommnt-e  of  such  contraeta,  tJie  employ-  S 
nienl  of  ponion^*  muhir^oini^  senlviiees  of  imprisonment  at  hard  Inbor  " 
whi<?h  have  been  miposed  by  court*  of  the  several  States,  Territories, 
or  municipalitiw  havinc  cfiiniiml  innsdiction."  UtM,  Uiat  as  the 
onier  reslrictii  the  freedom  of  contracts,  it  should  bo  striellv  eon- 
slrued,  and  that  in  a  ea.'ie  where  a  rontract  was  entered  into  for  tho 
orectton  of  a  building,  tho  above  Executive  order  did  not  apply  to 
bricks  made  by  cxjuvict  labor  and  procured  by  tlie  contractor  m  the 
open  market.  C.  18831,  Nov.  9,  1906.  Where  a  contract  was  raade 
to  furnish  "all  labor,  plant,  and  appliances  necessary  and  mcident 
to  tlie  delivery,  loaded  on  board  of  railroad  eara  at  Vidalia,  La., 
*  *  "  of  7,bOO  tons  of  rock,"  held  that  under  the  Kxecutivo  order 
of  May  IS,  IWS,  quoted  above,  if  it  was  contemplated  that  the  con- 
tractor sliould  qunrrv  and  deliver  tho  stone,  the  contract  involved  the 
"einplovmeut  of  lauor,"  both  as  reepecta  the  (pmrrvinij  and  tho 
delivery  of  the  stone.  C.  20GGS,  AW.  2/,,  1906,  Also,"  where  a  con- 
tract was  to  furnish  all  materials  and  labor  aoce^ary  to  launder 
certain  articles,  held,  that  the  contract  mvolved  the  "employment 
of  labor."  C.  1810S,  June  7,  !90o.  -Vnd,  also,  where  a  contract  was 
for  the  manufacture  of  an  article  according  to  a  particular  specifica- 
tion and  the  matt«r  was  treated  by  the  Ciovemment  as  a  mircha.4Q  of 
the  article  it.self  rather  than  as  a' contract  fur  work  or  tJio  employ- 
ment of  labor,  fi^lti,  tJie  Executive  order  of  May  IS,  \9iy5,  did  not 
apply,  f.  18102,  Jum  7,  1905.  AI-so,  where  it  was  desired  to  woric 
u  tliousand  convicts  from  Bilibid  prison  in  the  construction  of  fortifi- 
cations on  ('orrogi<Ior  Island.  fifM,  tliat  the  above  Executive  order 
would  prevent  a  contract  from  being  entered  mto  with  the  Philippine 
government  to  obtain  the  services  of  its  prisoners  at  a  cost  per  iiiau 
per  day  etjual  to  their  keep,  but  that  if  the  Philippine  government 
was  wdlinj^  to  employ  its  prisoners  in  the  coustruclion  of  L'niled 
States  fortifieations,  as  tho  United  States  benefited  by  their  employ- 
ment,  it  might  lawfully  charge  the  cost  of  their  support  mid  .*ul)- 
sistence  o^inst  the  appropriation  for  the  conatruction  of  the  ilefen- 
sive  works  on  Corregidor  Island.     O.  S4573,  Mar.  2,  l!XJ9. 

ZXIII  K.  The  law  does  not  prescribe  that  citizens  or  any  other 

Sirliculur  class  of  persons  shall  be  the  only  competent  bidOei-s  for  ^j 
Dveinment  contracts  or  that  aliens  shall  not  be  competent  to  bid.  ^1 
P.  49.  134.  Sept.  9,  1891.  ^ 

XXIII  F.  A  contract  prohibite<l  the  employment  by  tho  contractor 
of  convict  labor  in  the  execution  of  the  contract,  and  provided  fur- 
tlicr  that  the  contractor  should  not  "  permit  such  employment  bv  any 
person  furnishing  labor  or  material  to  said  contractor  in  1  he  fulfillment  ^ 
of  this  contract. '    HAd  ihat  if  the  contractor  procured  his  coal  from  H 
one  who  bought  it  from  tho  Stale  of  Tomiuisoe,  which  uses  convict  H 
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Inbor  in  mimng  it6  coal,  the  contractur  would  not  be  violating  his 

coiiLrnrt.     C.8S6SS,JtayS7,  lOOH. 

,      XIIII  G.  Section  2  of  tho  act  ot  March  3,  1876  (18  Stat.  456),  pro- 

I'Viilea  that  "'in  all  contract^i  for  material  for  any  public  impi-ovcmeDt 

thu  S«.-<:ri>tary  of  Wui'  shikll  givt;  proleruucu  to  Amfrioun  malorial;  and 

all  labor  thereon  shall  be  performed  within  the  jurisdiction  of  the 

LVuit'-d  States."    Hdtt  that  lh*i  requii-cint'iit  of  tho  above  Kiatiit'U  is 

I  not  an  absolute  ou«,  but  luavcs  a  discretion  in  the  Secretary  of  War  to 

I  authoriTe  the  pi-ocuring  elsewhcro  of  supplies  whoic  the  conditions 

'  are  such  as  to  jur^tify  it,  and  that  whcrf  a  suhotlice  of  the  ofiicer  in 

charge  of  eerlain  work  i.t  located  in  Canada  anil  it  is  more  ronvenient 

to  purchiksn  in  Canada  minor  and  «mei:t;uti<-y  urtk-htj,  heid  that  sucli 

purchases  might  bo  made.     C.  84S64,  Dtc.  S9,  i9()ii. 

XSmH.  The  fortification  a]>nropriation  act  of  March  4,  1911 
(36  StAt.  1343),  provided  that  "all  tho  material  purchaaod  unm»r  lh» 
provisions  of  this  art  shall  be  of  American  manufacture,  ejicopt  in  cases 
wh«n,  in  the  judgment  of  tiio  Secretary  of  War,  it  is  to  the  manifest 
interest  of  the  United  States  to  make  purchase.^  in  limited  quantities 
Ebroad,  which  material  shall  In^  admitletl  free  of  duty."  Hrlil  I  hat  in 
the  exercise  ot  the  discretion  vcsli-d  by  theabovu»latule  the  Secretary 
could  issue  a  general  authoriitatinn  under  proper  conditions  as  to  the 
ttdnits^iiin  of  material.     C.  29307,  Dtc.  14.  Wll. 

XZIV.  A  drcdgio^  contract  provided  that  tho  approximate  (]uan- 
tities  sppcilied  in  the  contract  were  subject  to  a  po^ihle  variation  of 
10  per  ct'Ul  above  or  below  the  futures  stated.  ^Vfter  more  than 
three-fourths  of  the  work  was  completed  the  contractor  requested  to 
be  advised  as  to  the  approximate  quanlity  of  material  to  bo  removed 
under  tlie  contract.  lie  was  nolifieil  that  tho  appro.\imate  cjuantities 
specifieii  in  the  contract  would  he  i-educed  lOpercent.  This  decision 
was  maile  in  view  of  the  stale  of  the  appropnatiou,  but  as  additional 
funds  subsetjuentiy  became  available  the  United  Stateji  sought  to 
chant;e  its  dcci.-tion  and  require  the  maximum  quantity  of  material  to 
bo  removwi.  IJeM  that  the  United  States  havinj*  elected  to  require 
the  minimum  quantity  only  was  bound  by  such  election  and  could  not 
Bubscquently  eli-ct  to  require  the  maximum  dredging.  C.  HSOS, 
Mar.  as,  1907.  So  also,  where  s  contract  for  supplym^  dark-blue 
cloth  was  subject  to  an  increa^te  of  20  to  50  per  cent  u  desii-ed  by  the 
United  States,  and  the  United  States  uotifie<l  the  contractor  that  tho 
quantity  was  increased  20  jwr  cent,  but  did  not  reserve  the  right  to 
make  a  further  iucrcoM^,  and  the  contractor  in  rf»;punso  to  his  request 
was  advised  that  no  further  increase  was  conlemplaled.  Held  that 
Uie  Unitod  States  having  exercise<l  iL-s  o|>tion  to  iiicrcti-sc  the  quantity 
by  20  per  cent  could  not  again  incR>ase  the  quantity,  as  tho  contract 
di<l  not  contemptato  the  exercise  of  more  than  one  option.  C.  £4976, 
Mar.  S2,  1909. 

Wliore  a  contract  for  the  delivery  of  oats  during  the  flscal  year  pro- 
vided that  it  might  "at  tho  option  of  tlio  UnitiMTSlates  he  mcreased 
not  exceeding  ^  per  cent  or  diminished  not  exceeding  20  per  cent 
thereof  at  any  time  during  tho  continuance  of  thecunlracl,"  anti  after 
,  the  dcliveiy  of  tlie  quantity  originally  bid  for  Ilie  chief  qunrtei-master 
of  the  department  paid  the  contractor  in  full,  including  retained  pe^ 
cenlageti,  marking  the  final  voueher"conIracl  completed,"  and  (here- 
after, 18  days  b^ore  the  expiration  of  the  fiscal  year  the  contractor 
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was  called  on  for  the  additional  20  per  cost,  Md^liti  this  action  of  the 
cbiof  qtiHrtc>nna.Hter  in  »)  paying  trie  rontmctor  and  marking  lh«  final 
voucher  did  not  coruttiluto  a  tocliittcAl  "reiensA"  from  (lie  cimiract, 
for  there  would  he  no  consideration  for  such  a  release,  and  without 
«  considoration  no  agent  of  the  llniter!  Stnt4's  can  surrender  the  con- 
tract rights.  Bui  if  in  consequence  of  tlip  action  of  llie  chief  quarter^ 
master  rim  contrnctor  failed  to  Iny  in  supplies  lo  meet  the  calls  of  the 
United  States  and  would  now  linve  to  procure  the  supplies  at  an 
advanced  fipire,  or  has  been  olhei-wiae  placed  at  a  disadvantage 
thcrehy.  iho  Lniicd  Slates  would  be  ostopiwd  fivm  calling;  on  itim  for 
the  additional  20  per  cent.     C.  IS074,  July  15.  t90S. 

A  contract  for  woolen  blankets  provided  tnat  the  number  lo  be 
supplied  might  be  increased  SO  per  cent  if  desired  by  tjie  ITuil^^d 
Stales,  and  also  provided  forpartial  payments  based  on  nuppliea  de- 
livered anil  Bcceplcd,  "rcseiTiiig  10  percent  fnmi  each  payment  until 
final  settlement,  on  completion  of  tlio  contract  or  otherwise."  The 
United  States  gave  nmioo  ilmt  a  50  per  cent  increase  was  reqnired. 
Thereupon  the  contractor  demanilea  that  he  be  paid  the  retained 
percentages,  claiming  that  the  50  per  cent  increase  constituted  a  sep- 
arate contract.  lIcM  that  the  words  "or  otherwise"  refer  to  a  final 
settlement  based  on  a  t«rmination  of  the  contract  otherwise  than  hy 
completion  of  deliveries  thereunder  and  do  nut  authorize  the  United 
States  to  pay  the  retained  percentagai  prior  to  a  final  settlement. 
Held,  further,  that  the  contract  would  not  he  finally  set  tle<l  until  tJio 
60  per  cent  increase  Imd  been  supplied.'     C.  g^iSO,  Nov.  £7,  1907. 

A  contract  for  the  delivciy  of  oats  provided  that  the  Government 
should  have  the  option  to  increase  ur  decrease  the  quantity  ni  any 
time  during  the  conlinuance  of  the  contract.  The  Oovemment  called 
for  an  adiliiioiml  quantity  of  oats,  not  for  tlie  purpose  of  siipjilying  the 
current  needs  of  the  Government,  but  "as  a  distinct  saving  to  the 
Government,"  which  saving  would  result  fmni  the  fact  that  the  prices 
wore  lower  than  could  be  uutained  at  ti  subsequent  stage  of  the  same 
contract,  field  that  the  order  for  additional  oats  was  lawful,  but  by 
the  authority  of  the  opinion  of  Iho  Attoniey  General  in  28  Op,.  121, 
the  Secrel«rvof  War  in  the  exercise  of  his  discretion  could  properly 
direct  that  tlie  order  for  the  additional  quantity  bo  canceled  althougli 
such  cancellation  would  cause  financial  loss"  to  the  Government. 
O.S9107,  Nov.  I,  I.9II. 

A  contract  for  fiupplying  dark  blue  cloth  expired  February  21 ,  1900. 
The  contract  provided  that  the  amount  called  for  would  he  subject  to 
an  inerea.'te  of  from  20  to  50  per  cent  in  quanlily  if  dejyred  by  the 
United  Slates  "during  the  continuance  of  tnis  contract."  IlelJ  that 
the  contractor  could  not  be  retjiiired  subsequent  to  Februarv21.  IftOO. 
to  fumisli  an  increased  quantitv.  C.  $4676,  Mar.  32,  1909;  £9107, 
Oct.  IS,  1911. 

A  contract  provided  that  "tho  quantity  of  each  article  specified 
shall  he  subject  lo  not  to  exe«ed  .W  per  cent  increase  if  desiretl  by  the 
United  States  during  the  continuance  of  this  contract,"  but  no  provi- 
sion wa^  inH<le  as  to  the  time  within  which  the  additional  quAuiily  if 
ordered  should  he  delivered.  Ilfld,  that  the  contractor  would  have  a 
reasonable  time  n-ithin  which  to  make  the  deUveries.  C.  S68iS,  Nov. 
SS,  1909. 
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"  A  contract  for  tho  delivery  of  a  <|uantitT  of  onts  provided  that 
dclivorioa  should  i-ommenro  in  Ortoher,  and  that  thu  ({uaruity  herein 
qiwilicd  may  ho  incrcaaud  or  dorroiii»«sd  at  the  uptioii  of  the  United 
S!tat«i,  not  to  exceed  20  per  cent  thpreof,  at  nny  fimo  or  times, 
during;  ih»  (.-ontiiiuancv  of  the  coiitruct,"  and  further  provided  fur  a 
(!eUvor>*  of  a  i-ertain  nuantitv  each  month.  The  mntraotor  con- 
tended that  wirh  niontlily  delivery  tthnidd  he  treated  aa  »  eo])arato 
contract  and  that  the  20  per  rent  ri'duction  should  bo  applied  to  eni-h 
monthly  d>'liv<-ry.  HrUt,  that  there  is  nothing  in  the  hmgtiago  nf  thn 
ronlriM-t  to  warrant  the  eonstriu'tion  that  tho  'M  per  wnt  reduction 
ahould  he  npphed  to  each  munthlv  di^livprv  separntely  but  nit  might 
be  made  at  one  time.     C.  27506,  'Sm\  SS.'tSIO. 

XXT.  When  the  United  Stati>a  eomea  into  the  occupanev  of  prem- 
jaMt*  undtii"  n  footraet  either  express  or  implied  to  pay  rent,  lliero  nriaes 
an  implied  obhpition  on  the  part  of  the  United  States  to  so  uao  the 
nremi8i««a!)not  to  injure  it  unnefes^arily.  Sueh  an  obligation  reaidta 
from  the  relntion  of  landlord  imd  tenant.'  So,  where  lands  are  leased 
for  maneuver  purposes;  held,  that  the  United  States  would  he  liable 
for  dumiige  to  buiUlinp^,  fences,  or  erops  in  eonaernieru-e  of  sueh  use 
and  oerupation,  and  tlio  ofiirer  rharf;ed  with  execrutinj;  tho  eontract 
eould  li'iuidato  such  damai-ts*.  V.  1^!>7I,  July  2S,  I90S.  So,  where 
a  bouse  was  occupied  under  cireumHtancea  constitutuig  an  implied 
leMBe;  heM,  the  I'nited  States  would  be  liable  for  damage  to  the  house 
uml  furniture  durins  such  occupancy.  C,  14B!7,  May  IS,  1903.  So, 
where  a  berth  and  Tnndine:  place  for  the  use  of  boats  of  the  Quartei^ 
Duster's  Department  wus  Fensed,  and  n  United  States  steamer  collided 
vn'th  n  portion  of  the  wharf  adjacent  to  the  berth  lenHcd  by  the  Gov- 
ernment, hrlit  that  the  United  States  would  be  liiihle  for  the  resuUing 
damofie  under  an  implied  covenant  to  use  the  premiaee  in  u  tenant 
bWc  and  proper  manner.     C.  l4/tHS,  Apr.  It.  Ifkxl. 

XXVI.  Where  a  contract  provided  for  installing  a  wireless  tele- 
graph system  in  .Vlaaka  between  two  points,  one  of  which  waa  de- 
scribed as  "accciwihle  to  boats  propdJed  by  steam  or  other  ])owcr," 
and  it  WS8  Bubeequently  discovered  that  it  waa  impossible  for  a  steamer 
to  approach  closer  than  75  miles  of  the  point  in  rpie-ilion,  hflti  that  the 
representation  as  to  reaching  tho  point  by  bouts  wils  one  which  was 
uniietstood  to  be  peculiarly  «ithin  the  knowledge  of  the  United 
StHte»t  authorities,  and  shoiild  bo  treated  as  a  wnrranCr.     C.  tS70S, 

Aj>r.  3,  am. 

XXVII.  A  contract  was  entered  into  by  the  Government  for  the 
conBtruclinn  of  certain  buildings  nt  Fort  S't.  Philip,  La,,  tho  contract 
providing  that  tho  contractor  should  be  responsihlo  for  damngo  by 
fare.  In  order  to  protect  himself  the  contractor  took  out  fire  msur- 
anco  on  the  hnildmgs.  The  time  limit  for  tho  work  expired  on 
December  15,  1907,  on  which  date  the  Government  took  possi-ssion, 
according  to  the  terms  of  the  contract,  for  the  purjiose  of  completing 
it  and  charginfj  the  excels  cost  to  the  contractor.  Hfld.  thut  as  tho 
insurance  waa  intended  to  protect  the  contractor  and  its  surety  frum 
the  liability  imposed  by  the  contract,  and  us  the  contractor  was 
chargeable  with  the  excess  of  tho  coat  of  the  work,  tho  Government 
could  continue  the  insurance,  charging  the  expense  of  tho  sjime  to  tho 
contractor  aa  a  part  of  tlie  cost  of  the  work.     C.  SI73J,  Feb.  18,  1908. 

•  V.  S.  r.  ItottwiclE,  M  V.  S.,  06;  Hand.  v.  V.  B.,  i  Ok  Cls.,  4U;  U  Comp.  D«., 
4trT.:»id..488. 
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XXVin.  \VhOTC!,  ftttheendofthelOdnysupecified  in  hiseuaranh', 
the  Bcceptod  bidder  had  fuik-d  to  cmiUt  iutu  ihe  coDtract,  htid  thut  luo 
linbility  of  the  giiartintorH  Imd  attnchtHl,  and  thnt,  th<^  public  inlAresta 
not  boitig  projudit-iHl,  (he  contruct  mif;}it  U^^uUy  bo  uiitcnMl  luto  with 
on»  of  tlie  ^lorantora,  aa  an  o])»n-market  transaction  in  which  he 
tuk<.-»  tho  ri»k  on  hiii  own  account  ut  tb«  rate  proposed  in  tho  bid. 
P.  32,  188,  May  4  IS8&. 

ZXIX.  In  tho  abftenco  of  n  proTiaion  in  tho  contract  or  tho  orcom- 
puityiiig  bond  rc()uiriiifj;  tho  Oov«niuioiit  to  cidl  upon  the  liuruty  to 
carr>'  ont  thp  contrftct  in  tho  case  of  a  default  of  the  I'ontrartor,  htld 
tho  Govonmu-nt  would  bo  uudur  no  obUf*ntioD  to  give  tho  surety  such 
an  oitportiiaity.     C.  S46:iO,  Mar.  27,  1909. 

XZ2.  WIu■ix^  tho  iowost  bi<lder  van  a  ])urtnvtvhip,  iind  bi'fore  tho 
controcl  based  on  tho  bid  could  be  sieiiM,  the  piiHnorship  was  dis- 
solved, hrld,  that  Uicro  was  no  legal  objection  to  allowing  one  of  the 
m«mbor»  of  tho  piirincrtihip  to  tako  up  the  bid  and  viilor  into  a  con- 
tract. Thi^  would  bo  equivalent  to  rejecting  all  bicU  and  llien  making 
a  conlmct  without  further  advorli»emvnt  with  the  member  of  tlie 
parlnorslui).     C.  1S8S7,  Sept.  10, 190S. 

ZXXI.  Paynients  due  on  a  contract  with  the  Government,  where 
tho  ciiiilrnctura  aro  partiiors,  may  icfjidly  bo  made  to  any  uicmU-r  of 
ttie  firm,  notwithstanding  one  of  them  may  have  filed  a  protei>t  and 
notice  again.-st  paymvnt  to  ono  of  tho  parinort.'  €.  SSIO,  May  80, 
1897. 

ZXZII.  IhM,  that  the  Army  Regulations  aro  not  strictly  appli- 
cable to  tontriicis  of  Iho  UmtodStalos  SoUiiers'  IlomOf  as  the'homo  is 
under  the  control  of  a  board  of  comniiiiiiioner^  who  are  exprofisJy 
empowered  to  ostabtish  rogutalion^  for  tho  general  and  internal 
direction  of  tho  home.  However,  as  the  Army  R^ilations  provide 
comprehensive  instructions  lor  tho  letting  of  public  contracts  based 
on  law  and  exporionco,  it  i»  bolJovod  that  tlio}'  may  wiiicly  bo  followed, 
except  where  the  board  of  commissioners  for  the  hoiiie  shall  have 
prescribed  difForoiit  n-<;iilal ions.     C.  19921,  June  16,  1906. 

XXXIII.  A  juDposed  contract,  to  be  sicned  by  both  tlie  contracting 
oflicer  and  tho  eniiilovoc,  pi-ovided  that  tlie  einjiloyoc  would  not  leave 
the  sor\"ico  of  tho  Eu^inoer  Departmont  utiloss  by  tho  consent  of  the 
local  representative  of  tho  Engineer  Department  without  giving  50 
days'  notico  of  his  intiiiition  to  du  ko,  aiiu  that  in  ca^o  of  Ium  violation 
of  this  provision  the  employee  would  forfeit  to  the  United  Stales  all 
pay  due  him  at  the  time  of  quitting  tlio  eervico.    Utid,  that  the  pro- 

IxMcd  contract  was  not  unreasonalMe  or  oppreaaive,  ana  there  wa*  no 
egal  objection  to  it.     0.  83028,  Apr.  S,  190S. 

XXXIV.  lite  Govonimont  had  a  contract  with  a  company  to  fur- 
nish electricity,  the  contract  giving  the  Government  an  option  to 
renew  thectmtiact  from  yeur  to  year  for  lOycam.  Toward  the  close 
of  llio  iii>it  fiscal  year  tfio  Government  advertised  for  bids  for  fur- 
nishing eloctiicity  for  the  secontl  Jiscal  year.  Held,  that  the  act  of 
tlie  GovernmonC  m  inviting  bids  did  not  constitute  an  abaodonmeut 
on  its  part  of  its  option  to  renew  tho  contract,  but  should  bo  regarded 
merely  as  a  means  use<l  by  it  of  ascertaining  whether  or  not  it  wotUd 
be  to  the  interest  of  the  Untied  States  to  cxerciso  the  oiition.  C. 
i8St4,  June  10,  1911. 

'Kojrw  V.  Nftw  Haveu,  Now  Luiuiun,  uul  SianiagUiu  H.  R.,  30  Conn.,  1-1,  16; 
lindttr  an  Paniufmbipt,  218:  AEooricaa  and  Eat.  EncyclopisdiA  cd  Law,  2d  ed.,  \ol, 
«,l»:30Cyc.,<JB.  -.         /      i- 
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ZZXV.  A  contrnct  for  prititiiiR  providiid  that  tlie  contruotor  should 

|fiW'>>''h  the  lahor  Aiiil  mutcrinl  "to  do  promptly  all  printini;  luxt  ruling, 

and  furnish  ihv  pnper  and  oiirdbourd  fur  thv  sumo  Ihut  iiiayhcrR- 

^utreil  al  Headquarters  Atlantic  Division  and  Department  of  tfie  I'^tt 
uring  the  (iscal  year."  Iltld,  thnl  |>riuti[i[;  fur  n  comtructing  qunr- 
tcrmtislor  in  the  department  who  was  carrying  on  the  work  of  con- 
struction under  the  authority  of  the  UuHrL«rmaHter  Oejieral  i»  not 
im-ludi-d  in  llic  coutnict.     C.  MS2J2,  July  7,  I90S. 

XXXVI.  There  is  no  statute  that  requires  contracts  under  the  War 
Dcpartnient  1o  he  undersea),  ami  tlicirfure  a  corpuratioii  cuntractiiig 
with  |J]«  War  Depuitnu.mt  n<-ed  not  attach  ite  corporate  seal.  C. 
BS78.  Jan.  I'J,  im;  ir,G7r,.l><f.  2S,  HM'S. 

XXXVII.  A  contract  which  «-xpri'«iily  provided  that  "it  shall  be 
subjwt  to  approval  of  the  Chief  of  Kngineei:s"  was  tluly  si^ed  by  the 
CODtravling  panie^,  but  before  approval  tho  contractor  failed  and  its 
hustuess  was  placed  in  the  hands  of  a  receiver;  held,  that  the  Chief  of 
Engineers  legally  could  refuse  to  approve  the  cuntract  and  then  re- 
advcrtise  for  ju-oposak  or  coulil  approve  tho  cuntract  and  permit  the 
receiver  to  cari-j'  it  out.     0.  7f>0S,  Jan.  G,  1900. 

XXXVIII.  U'hirre  bids  were  requested  for  a  ccrtaiu  tyjjc  of  pickaxo 
which  the  Quarlermaster  General  considered  obsolete  and  the  con- 
tract was  subject  to  the  approval  of  tlie  Quai-term aster  (SenemI ;  Mii.  \ 
that  the  Quart vrmnster  Oeiivnd  cuuld  properly  withhuld  hiii  approval 
of  the  contract  ami  call  fur  bids  for  a  more  suitable  kind  of  pickaxe. 
C.  ^!S$.  Apr.  14,  1911. 

XXXIX.  A  contract  for  dredging  provided  that  '"Hliould  the  time 
for  the  completion  of  tJie  cx>nt  ract  be  extendeil,  all  exjieiises  fur  inapec- 
tioi)  and  superintendence  during  the  period  of  the  oxten»iuii,  iha 
same  to  be  determined  by  the  engineer  ulEcer  in  charge,  shall  ha 
deducted  from  pHyiueiit»  diie  ur  tu  become  due  to  the  cuntraclor: 
ProviiUti,  ht/iLvver,  That  if  the  party  of  the  first  part  shall,  in  tho 
exercise  of  his  duicr-^tion,  bfttause  uf  fi-eahets,  ice,  or  other  furce  or 
viuleuco  of  the  eiemcnts,  aUuw  tho  contraclur  adcUliuuid  time,  in 
writing,  as  jiii>vided  for  in  the  furm  of  contraol,  there  shall  be  no 
deductiuu  fur  the  expenses  for  inspection  and  superintendence  for 
stich  additional  time  so  alluwed,"  and  further  pix>vided  that  if  the 
contractor  idiould  * '  by  freshets,  ice,  or  other  furce  or  violence  of  the 
elements,  and  by  no  fault  of  Ids  own,  bo  j>i-evented  either  from  cum- 
mencing  or  cuii)])Icting  the  work,  or  delivering  the  materials  at  the 
time  agrmsd  upon  in  this  contract,  such  additional  lime  may.  in  writ- 
ing, be  allowed  him  from  .such  ctmimencement  or  cunijdetion,  as,  in 
Uie  judgment  of  tho  party  uf  the  first  part,  ur  ]vs  succe«^sur,  shall  be 
just  anil  reiisunable.  '  hfld,  that  it  would  seem  that  tho  loss  of  a 
dredge  by  fire  nut  re^ultiug  from  Ughtmng  or  some  other  superhuman 
agency  would  not  be  a  loa-s  by  "fuive  or  violence  of  the  elements," 
htid  fiirtlier,  thai  under  the  rule  that  geneml  word.-^  following  s|HM:iric 
itutanc««  are  to  be  understood  as  covering  cases  similar  to  thubo 
specified,  the  word»  "force  or  violence  »f  tlie  elements"  should  bo 
construed  to  mean  u  force  or  violence  of  tho  kutd  spcciHed  in  tho  pre- 
ceding wonls— that  is,  such  a  force  or  violence  as  wnuld  interrupt  the 
Work,  ami  held  further,  that  even  if  it  »Iiould  appear  the  lire  occurred 
without  fault  or  negligence  on  the  contractors  part,  still  no  reason' 
wpeared  why  the  coutrtictor  could  not  have  bought  or  hired  another 
dredge  to  replace  the  one  desti-oyed  by  fire,  and  in  tho  abvience  of  such 
a  abuving  it  can  not  be  aaid  tliat  llie  failure  of  the  contractor  to  com- 
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pletc  the  work  W8»  "by  uo  fnull  of  im  owii."'     C.  tiS98,  May  IS, 
1908. 

XL.  Where  a  cuntrtict  rftllod  for  the  remnvnl  of  "silt,  sand,  clay, 
and  gravel,"  and  many  bowUiore  were  fouiiil  wWrh  the  citnlractor 
was  not  i*quir<Hl  un<l<rr  liis  contract  t«  reninvn,  hiit  the  f«oiraclor. 
without  <:ontriict,  order,  or  ivquest  from  tho  pmpcr  officer  remorea 
(tuoh  Iwiwldvr*.  Hil/I,  that  tJie  extra  work  involved  in  i-emuviiif;  such 
bowlders  lOiouId  bu  cuiisiderud  as  hnviii>;  hccti  vulinitarily  rendered  by 
the  contractor,  and  there  could  be  no  i-eeovery  against  the  (Jovem- 
meut  for  such  work.  /*.  63.  ISO,  Jan.  W,  1894;  (-'■  Sdo^B,  Nm\  S, 
1910.  So  hfld,  also,  where,  althoiiKh  the  work  waa  not  required  under 
the  terms  of  the  contract,  it  was  done  for  tho  pmtection  of  tho  con- 
tractor, and  without  orders  from  the  officer  in  charge.*  C.  SSSi/B, 
Nov.  S,  1910. 

ZLL  Prospective  bidders  for  a  contract  to  iiutall  an  electric  Upht- 
inf  aystem  in  the  Philijijune  l^lnndn  were  notified  "(hat  nrnposnls 
wul  be  coQsiderMi  with  free  ciitry  of  all  material  to  be  unco  therein, 
with  the  proviso  that  if  duty  is  e<dlectible  the  contract  price  wil!  be 
incre(i-HC(l  to  cover  the  amount  of  duty  collected,"  which  provLsiun 
was  made  a  part  of  tho  contract.  Tlie  contractor  was  requhod  to 
pay  duly  on  »onie  ut  the  maUMial  Uite*!  in  cmiying  out  the  contract. 
After  the  contract  hud  bueii  entirely  conipletvd  the  contractor  re- 
quested an  addtliunid  pnyinent  to  compensate  him  for  dutie-s  paid 
oil  mnlerial  used  in  the  contract.  Hrld,  there  wa^i  no  legal  objection 
to  making  such  additional  paj-ment.'     C  2/,076,  Dee.  SO,  1008. 

ZLII.  A  contract  pruvided'for  the  delivery  of  hay,  oats,  etc.,  "at 
the  various  stables,  iifhcers'  quaitcrs,  and  other  places  in  the  city  of 
Waahington  and  within  one  niitc  beyond  the  Ihnits  of  said  city,  Sol- 
diers' Iiome,  National  Omeleiy,  and  Battle  Ground  National  Ceme- 
tery, IJrighiwood,  I).  C,"  witK  a  further  proviaon  for  reducing  the 
aunnlity  in  case  of  nnthdrawal  of  troops,  held,  that  tho  contract 
early  provided  for  the  supjily  of  sucli  forege  as  may  be  required  to 
meet  tho  net'ds  of  the  service  in  the  city  of  \^'ashing1on  and  immediate 
vicinity,  and  that  the  contract  could  not  be  construed  so  as  to  permit 
tho  Qiiartcrmasler's  Department  to  reqiure  the  contractor  to  lurniab 
foraf;e  at  Washington  beyond  the  needs  of  the  service  at  that  point,    ^m 
tlie  fiirage  to  be  8ul)seauenUv  sltipiM-d  by  the  Government  to  l-Vont    ^| 
Royul,  Va.,  for  the  needs  of  tlio  service  at  tlie  latter  place.     C.  S9i39,   ^| 
iVov.  H,  1911.  ■ 

XLin.  The  expression  in  a  contract  that  the  contractor  agrees 

"for heirs,  executors,  and  administrators"  is  not  essential. 

Tho  personal  rcpret-entatives  of  a  deccasefl  contractor  are  enlith'd  to 
carry  out  hia  contracts,  and  the  estate,  both  personal  and  real,  uf 


'  In  XVI  Comp.  Dec.,  618.  in  coiutniinfi  th«  wntd«  "b)-  bwheto,  ico,  or  other  (oive  or 
Tiolanm  ol  tho  nInmeaU.aad  by  nolault  on  hiajiart,"  it«numid,  "Tboonly  tiling  for 
vhich  additional  time  may  bo  alluwed  under  (ae  ternia  ol  the  contract  sra  trMuel*, 
loe,  or  otber  lorco  at  violeuco  of  Iho  elfrinoiita,  luid  tlieu  oaly  in  cuso  tbc  delay  woa 
cauwd  by  no  fntilt  on  tha  p«rt  of  ihn  cantmri^." 

'SeeKii)wbur>'i'.lf.S,,lt^Cl8.,l3.  Murphy  r.US.. 13  id, .372,  Ulica,  Ithnc«, 
ete.,  By.  v7\i.  S.,  23  Ul,.  266.  lu  Barlow  v.  V.  8.,  35  Lt.  fb..  6H.  It  vmb  held  Uiat 
addtlion*!  work  or  bnticr  iiiBt«Tial  tbui  thkt  roquiiod  by  tb»  coDtmct,  ordintNl  by  n 
i»iibordInBt«  wltliout  authority  to  do  so,  moit  be  regarded  m  vntuntAiy  amr^-iro,  and  no 
coBtnirt  for  it  caa  ba  Impltcd. 

*  This  Ainaion  wm  coaicuirod  in  by  tho  C'umptTOIItn'  uud«r  dal»  of  Jan.  31,  1900. 
DacUoa  not  publlebed. 
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fiucb  contractor  i»  liable  for  liui  dvhU  iiud  contructs  iiiciij>eindentJy  of 
the  provUiuna  of  tJio  contracts.     C.  SS78,  Jan.  If),  !S97. 

XLIV.  CiTtuiu  conlrocls  for  forugc  provided  Lbut  tiio  oats  and  hay 
rurtu-ilicd  should  "bo  of  llifl  bont  mercliantiiblo  qualitv  and  of  tJi<> 
lii};h<-et  ii'<!J>'jiu/.i:'d  oxjmmi'rciid  grudo  of  tJie  hiciJity."  llelti,  that  tlic 
hingiia^e  quoted  simjily  furnii^lied  a  »taiidai'd  bv  wliich  tlio  rf-cciving 
ofhocr  was  t<»  judge  Uio  forugo  otfiTcd  uiidcr  tiic  oontnu-l;  thnl  tJic 
term '  'locality  '  bad  reference  to  tho  tow^ls  and  country  in  the  vicinity 
of  tJip  post  whore  tJio  contractor  could  r«^usonably  be  cxfH'ei^xl  to  puf- 
chaae  tiie  forage.  State  lines  would  have  notliln^  to  do  witli  the  mal^ 
tor,  and  no  parliruhir  ninnbcr  of  miles  ciiuld  be  given  ax  the  disitan<;o 
to  wliich  th«  locality  would  ext«nd.  It  hue  rvfereno)  to  Uic  sources 
from  which  the  forage  oould  reasonably  be  obtained:  tliat  irt.  wliere 
the  purchasing  oilicer,  the  local  quortennast^.')',  would  probably,  in 
tJjc  cxerriw  of  flood  judg:ment.  purchase  in  open  mm-ket.  C.  1993, 
Jan.  SS.  1896;  S673,  Oct.  12,  IS96. 

XIV.  The  .■ipeeiiiralions  of  a  contract  for  drodging  stated  that  the 
iiiuteritil  ruu^i'd  from  Koft  inud  to  clity  and  saud,  nut  statcil  thttt  tJto 
information  aa  to  rharactor  of  material  wiis  in  no  wise  guaranteed, 
that  bidders  weni  exjiected  to  snlisfv  tlieins«lve,i  in  all  respects  as 
to  Uie  work  to  be  done,  and  t!iat  alf  material  encoiiiiterfd  must  be 
removed  by  the  contrftel*)r  iit  t  lie  contract  price  "e."ccept  solid  ledge." 
The  coutrnctor  encountered  material  whicli  it  was  admitted  by  Itim 
was  not  "solid  ledge,"  but  he  contended  tliat  it  was  such  mattirial  an 
watt  not  contemjtlat4>d  by  the  contractor,  that  iu  rctH^cct  1^  the  diffi- 
culty of  removal,  it  approximated  in  character  "solid  ledge"  and  was 
not  Buch  material  an  M-ouhl  Fe^utonably  come  under  a  contract  for 
"dredging."  Held,  tliat  the  removal  "of  this  material  can)e  within 
llie  terms  of  tlie  contract.  C.  IS6£6,  Oct.  23,  190g.  A  contract  for 
gradiufl  and  sewer  and  drain  trenehos  waa  let  for  a  certjiin  .lum  with 
" on  additional  idlowance  per  cubic  yard  for  rock  excavation."  Tlie 
snecilicationfl  whieJi  were  made  part  of  the  contract  provided  that 
the  naluro  of  the  material  to  be  excavated  is  not  known,  but  bidders 
should  ascortaui  this  for  tiienxselves,  if  possible,  before  submitting 
bids.  li  rock  is  encountered  ui  the  excavation  it  will  bo  meAsured 
and  J)aid  for  as  rock  excavation,  provided  that  no  bowlder  is  to  be 
oonsidered  as  rock  excavation  unless  it  equals  or  excoc<ls  1  cubic 
yard  ui  volume.  •  •  •  All  work  to  be  paid  for  by  tho  cubic  yard 
as  earth  or  rock  excavation,  botJi  being  meit-'^ured  in  place  before 
being  distributed-  No  other  cla»ii(Jratiuii  of  material  will  lie  con- 
sidered, and  only  actual  le<lge  rook  or  bowlder  \x>  be  cx)U8idercd  as 
rock  oxravation.''  The  conljvctor  made  his  hitls  on  the  best  infor- 
matiuu  he  oould  obtain  From  the  contracting  officer  and  others,  but 
unexpectedly  encountered  more  rock  than  ex))ccl«d,  a  large  quantity 
being  "ixi  Uie  form  of  bowlders,  frec|uoQtly  largi'Aiid  in  groat  masses, 
but  not  of  Uie  bum  to  be  paid  for  as  rock  under  t!ie  terms  of  the  specifi- 
cations; also,  an  enonuou»  c|u&ntity  of  lumlpnn,  but  not  more  than 
IU  to  15  per  cent  of  tlie  aniuunlof  soft  and  easilv  moved  earth"  that 
be  Msumed  in  hi.4  estimate,  and  the  nmlvrial  being  further  doscribed 
AS  a  kind  of  "concrete  of  cenieul  and  fine  fitones."  Hfld,  tbei-e  was  no 
room  to  say  tho  contract  conleniplated  only  oidiiinry  earth  and  rock 
excavation.  iJint  tliu  uxcavutinn  was  included  in  the  terms  of  tho 
original  r*intract,  luid  a  suppirniental  contract  could  not  legally  be 
made  topay  higher  jjriccs  than  set  out  tJierein.  V.  1723^,  Um.  16, 
J904.    Tue  specifications  on  which  bids  were  invited,  and  which 
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bornme  part  of  the  dredijing  contract,  dofiDMl  th«  materinl  to  bo  rfr- 
movwl  as  "sand, gravel, stones,  and  bowlders^"  and  etatf^d  llmt  "tJio 
indications  given  as  to  tiio  charnctor  of  ninterwl  to  bo  excavated  rIi«11 
not  bo  accppt*d  as  roneliisive,  but  bidders  are  oxpocl«l  to  cxamlue 
the  sovtiral  localities  and  determine  this  qnestion  for  themselves, 
it  will  be  aHsimied  that  proposals  are  base<l  on  a  thorough  undcr- 
sUiiditii;  of  the  clianictcr  of  the  work  to  be  done;  that  the  price  bid 
will  rover  all  contingencies  or  risks  attachiu;;  to  it,  and  that  no  con- 
oaesion  or  atJowanoo  will  he  made  for  any  lark  of  information  on  the 
part  of  the  contmctor."  The  coiiiractor  in  prosecuting  the  work 
actually  encountered  "'a  very  heavy  stratum  of  bowlders  embedded 
in  a  compact«d  sand,  very  tenacious  and  very  difficult  to  dredge, 


the  contract  contemplated  only  ordumry  sand,  gravel,  stones,  and 
bowlders,  that  the  dredging  was  included  in  the  terms  of  tlie  original 
contract,  and  a  eupplemental  contract  could  not  be  made  to  pa; 
higher  prices.  C.  iOS7S,  Jan.  7,  1907.  A  contract  for  the  constnic- 
tion  of  eartliM'ork  along  the  Illinois  &,  Mississippi  ( 'luinl  providnl  that 
"  tlie  material  throughout  the  canal  tnink,  as  far  as  knon-n,  is  shon-n 
by  borings  *  *  •  but  bidders  must  satisfy  themselves  as  lo  the 
nature  or  the  material  to  be  encountered,"  and  that  "  the  prices  bid 
for  earthwork  shall  inrltido  all  work  of  every  character  necessary  to 
deliver  to  the  United  States  tlie  complete  and  finished  const  met  ion." 
The  eontractor  reported  that  "the  material  encountered  and  which 
could  Hot  Ihi  foreseen  wiieti  the  original  spociticatioos  were  jirepared 
is  a  very  fine  sand  or  quicksand  m  poclcets,  alteniatinp  with  soft 
mud  or  vegettthle  mntii>r  that  (lowed,  and  makes  it  imnracticable  to 
secure  the  slopes  and  grades  specified."  Held,  that  llie  contractor 
was  bound  to  construct  the  earthwork  in  conformity  with  the  specifi- 
cations, without  regard  to  the  character  of  the  material  vncoimtercd, 
that  a  supplemental  contract  modifying  the  original  contract  in 
certain  particulars,  and  pmviding  that  the  contractor  bo  paid  at  con- 
tract rates  for  about  100,000  cubic  yards  of  material  for  which  pay- 
ment could  not  be  made  under  the  original  contract  but  which  was 
necessary  for  the  construction  of  tho  caual  and  would  have  to  be 
performed  bv  the  contractor  himself  would  not  be  for  the  benefit  of 
the  United  Stales  and  therefore  could  not  Ipfially  bo  made.'  C.  BOSS, 
Oct,  W,  IS98.  Where  a  contract  expressly  stated  that  "the  river 
bed  at  No.  2  coasists  of  gravel  throughout."     Htid.  that  such  lan- 

Euago  did  not  constitute  a  guaranty  by  the  United  States  that  the 
e*{  shall  be  gravel  throughout,  in  view  of  other  provisiotut  in  tlio 
contract  tliat  oidders  are  expected  "  to  visit  tjie  8it«  of  tbo  lock  and 
dam  and  ascertain  the  nature  aud  location  of  quarries,"  etc.,  and  that 
the  encountering  of  rock  at  sites  other  than  tlio  one  under  cousidoiv 
ation  "  may  nmke  a  dijference  in  the  amount  of  excavation  necessary, 
and  a  variation  of  the  amount  of  material  required  in  the  coiutructioa 
of  tho  lock  walls;  but,  as  all  prices  are  based  on  uiuts  of  materials 

'  In  (timpfon  u,  U.  S,,  172  U.  8.,  372.  it  WM  heW  thai  the  dIaoov«ry  ol  unCarewoa 
and  uacxpei-l«d  dilBcultiM  iu  tlie  execution  of  a  cnnlnu-t,  mich  m  ine  exie(«ne«  of 
qtiiclcmul  nn  Uifi  site  wiccted  (or  a  Etnicture,  is  no  ground  upon  vliirh  U>  n-funn  lh« 
oontncl  as  havim;  heva  entered  Into  under  mutual  mistake.  Tho  conUa^^tor  iihaulii 
aasuiae  the  risk  oi  c^nrtniction. 
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removed  and  built  in  plac«,  tlieee  difTorencM  in  the  foundntions  at 
Uio  dilTorcnt  »Hes  can  nnly  afTect  the  cost  of  the  luck  to  the  Uiut«d 
Slates,  and  not  to  the  contractor."  •     C.  62U,  Nov.  6,  IS&8. 

ZLVI.  Where  the  outlet  for  the  post  sower,  Fort  l-ciivciiworth, 
■wttB  locatwl  above  the  point  nf  intake  of  the  water  rorapanv  that  sup- 
plied the  post  with  water  and  it  wna  necossarj'  to  pxtend  tlie  sower  to 
a  point  Im>Iow  the  intake,  in  order  to  preserve  the  purify  of  the  water 
supply,  hcUl,  tliat  as  the  pmjmsed  extension  of  the  Bower  is  nec(»sary 
l«  protect  the  post  water  supply,  and  aa  the  entire  wwur  will  ho  the 
property  of  the  Govenimont,  Ihe  Secretary  of  War  may  properly 
autnorize  its  construotiou  aa  a  Government  undertaking,  and  that  aa 
an  incidont  of  such  undertaking  he  may  leeally  authorize  an  s(;ree- 
ment  with  the  water  compaiiv  that  in  consideration  of  such  construc- 
tjon  by  the  CSovenunent  ana  of  the  benefits  resulting  (herefrom  to 
the  water  company  the  price  of  water  to  the  Government  ahal!  be  re- 
duced hy  furnishing  water  at  one-half  the  contract  price  until  the 
aaving  to  the  f  iovemment  shall  amount  to  the  coat  of  extension.  C. 
te&SO,  Dec.  8,  WW. 

ZLVn.  The  circular  of  instructions  to  bidders  for  certain  fire 
apparatus  stated  that  as  early  delivery  was  essential,  bidders  "will 
state  in  their  proposals  the  number  of  days  from  date  of  award  that 
delivery  will  be  made,"  and  the  accei)tod  bidder  stated  that  he  would 
begin  work  "at  once  after  receipt  of  award,"  and  that  the  several 
itcma  would  be  delivered  within  a  certain  number  of  days  "from 
acceptance  of  bid."  The  letter  awarding  the  bid  was  sent  to  the 
lowest  bidder  January  A.  1910  and  to  allow  time  for  the  receipt  of  the 
same  the  contract  was  dated  January  10,  but  vins  not  approved  until 
February-  4,'  In  the  contract  it  whs  stated  that  the  several  items 
would  be  delivered  within  a  certain  number  of  days  "  from  the  dateof 
contract."  The  contractor  contended  that  the  time  for  delivery 
should  be  calculated  from  the  date  of  receipt  by  him  of  an  approved 
oopv  of  the  contract.  Hcitl  that  the  supplies  should  bo  delivered 
withiu  the  specified  number  of  days  after  January  10,  the  date  of  the 
contract.     C.  26752,  May  23, 1910. 

XIVIXI.  A  contract  was  entered  into  for  fumishing  the  Govern- 
ment Ifl,O0O  barrels  of  cement,  with  the  option  on  tne  part  of  the 
engineer  officer  in  cliarge  of  increasing  or  uccrcasing  the  amount  by 
50  per  cent,  which  would  make  the  mmimum  amount  to  be  suppUed 
.5,000  barrels,  and,  as  the  cement  was  not  passing  satisfacturj'  tests, 

'  Bmi  Atl*atir  Dredging  Co.  v.  V.  8..  35  Ct.  dr.,  4B3. 

■  In  ralhcll  11,  U.  8,,  46  Ct,  CI?,  388.  ihc  edectof  reqiUriaga  conUst-t  lo  beanproved 
byBaupenorolIio«TiraEeU[«cl  a«Iollowa;  "Ithu«  been  decided  repcotvdij'liytfau  court 
Uiat  a  contract  moridinB  for  ihr  .ipproi-nl  of  k  «uperior  olBcer  in  not  n  vnlUiRuhfUtiag 
DgreooioDt  until  mich  nppniiviil  ie  madeafconling  lo  ihecontncc  (t^Ilara&Tri««tCo. 
i>.  United  8l«i«f. -13  Ct.Cla3S7:  Ittaerv.  UniUHl  Statw,43Ct.Ct5..336;  Little  Fftlla 
Knitting  Uill  Co.  V.  VnitnA  8Ut«,  44  Ct.  CU..  1.)  The  Sunreme  Court  in  Camden 
Inio  Works  v.  United  SUies  (181  v.  8..  453).  and  Monroe  v.  Unliad  SuWn  1 1A4  V.  Q. 
GU)l  alEnaed  thi«  doctrine.  Npitb^r  ^le  contractor  nor  the  dcfendnnta  fncurrtHl 
Uaoultlu  under  tho  contract  until  it  va*  uppmveA.  The  defeoduita  wem  in  no  pod- 
tioD  lo  HBWt  liahta  under  a  contract  which  they  Defected  lo  execute.  Tlie  contract 
haviDg  expnnay  held  la  abeyaacc  the  date  of  ita  vuidity  and  lod)[ed  in  a  mjioTvinng 
olficiu  ibo  finu  word  ol  anent  or  diaMiit,  made  the  appieval  thereot  a  condiUoa  pre- 
oadont  to  its  bindlnc  duracter.  The  <letea<laDla  havug  failed  to  pcdonn  Ihia  condl' 
tion  ontll  a  iJme  mMCqucnt  to  tho  date  fixed  in  tlio  ijiimmont  for  Lho  pnfornuuiep 
thcrerjf.  wii^-nil  thiii  rlauMof  the  contract  and  imp<wed  upon  the  contractors  an  oblies- 
tioa  Ui  romplete  the  work  within  a  teanDnable  ume.  Ths  racurd  dincloM*  that  tliejr 
did  complete  the  work  within  a  reosonablo  time.'* 
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(I)«  contractor,  attar  5,000  barroU  liud  b(N:<n  ordered  and  doUrcrcd, 
WB8  notified  "that  no  fwrther  cement  wuuld  be  ordcn-d  under  tJio 
coiitriict."  All  (Ji«  oomeiit  ftlrcady  ordered  oiid  dclivervd  wii» 
rojeoted,  and  piirchaaes  dsewliere  wero  mado  to  the  extent  of  10,.'i(>0 
bum'ls  at  an  t-xt-css  of  cost  over  the  contract  price,  Heid,  thitt  iJm 
action  of  the  Goveriunent  amounted  to  an  election  lo  order  llio 
nunimuni  quantity  <if  5,000  barreJs  only  and  tiiat  by  such  action  tJic 
contract  was  ternunateu.  Thereforn  the  Government  was  entitled  to 
n>cover  from  the  contractor  only  the  losa  on  5,000  barrelB.  C.  S64SS, 
May  9,  WW. 

XUX.  Paragraph  525,  Army  Rftgulatinns  (535  of  19!0),  which 
provides  that  "  iiifurmation  in  roeard  to  supplies  or  services  for  wliicli 
proposals  have  been  invited  ivill  be  furnislied,  on  application,  to  all 
persons  desiriiijj  it  but  no  person  beJ(>ii{;int^  to  or  empluyid  In  tiio 
nulitiir>*  service  will  render  asaistanci"  in  the  preparation  of  propos- 
als." Ilflfl,  that  thid  regulation  is  so  general  as  to  mclude  within 
its  scope  all  persona  belonging  to  tlie  militar>-  scnic*.  It  includes 
an  officer  on  the  retired  list.     C,  WieS,  A'oi'.  tS.  1905. 

I.  Paragraph  734,  Army  Regulations,  1901  (663  of  1010),  provides 
that  "disbursing  officers  will  not  settle  with  heirs,  executors,  or 
Administrators,  except  by  authority  of  the  proper  bureau  of  the  War 
Department,  and  upon  accounts  that  have  been  duly  audited  and 
certified  by  the  proper  accounting  oHicers  of  the  Treiisurj*."  Hdd, 
that  tliia  regulation  refers  only  to  accounts  arising  out  of  dealings 
wilh  the  te^l«liir  oi-  intestate,  imd  does  not  refer  to  a  case  whero  a 
contract  was  made  with  an  executor  or  administrator  in  his  official 
capacitr.     ('.  l$5.50,  Jvly  6.  1904. 

U.  The  Army  appropriation  act  for  Uie  year  cudinj*  June  30,  1895 
(28  Stat,  233),  provided  that  open-market  purchases  could  bo  made 
when  the  aggregate  amoimt  required  did  not  exceed  J2D0,  but  that 
"every  such  purchase  shall  be  immediately  reported  to  tlie  Secretary 
of  War."'  On  tho  question  as  to  the  powers  and  duties  of  the  Sccrct*rj|r 
of  War  in  reference  to  the  class  of  purchases  referred  t-o,  htid,  that  this 
legislation  considered  in  enimeotiun  with  section  216,  R.  S..  wliich  pro- 
vides that  the  Secretary  of  War  "sliall  perform  such  duties  as  sliall 
fnim  time  to  time  be  enjoined  or  enlrusled  to  him  by  the  President 
relative  to  miUtary  commissions,  the  mihtary  forces,  the  warlike  stores 
of  the  United  States,  or  to  othi'r  mat  ten*  respecting  military  affain," 
vests  in  tJie  Secretary-  tJie  power  and  the  duty  to  make  ooceesMy 
regulations  to  e-arrj'  into  effect  the  le^slation  in  o  uestion  and  in  doing 
so  he  mav  legally  retiuira  proj>oi^<)d  opeii-market  jiurchasea  to  be 
8ubmitt*(f  for  his  approval.'     C.  ItlS,  Mar.  18,  1895. 

LII.  Section  3651.  R.  S.,  forbids  disbursing  otiicors  to  exchango  tho 
funds  fumiahetl  them,  with  eertsin  exceptions  which  do  not  include 
foreign  coin,  and  "everj-  sueli  disbursing  oilicer,  when  the  means  for 

'  lDVC«mp.Dec..2&9.itwa8hM(IrbaIlbepmvisi»iiiif(he*rt<)fJuI>-.S,  Ii<M(33RtM. 
lOei.ihftt  nurchMMofanjupliMtnr  tboOiiartemiMUr'aftndCoiQinMar)-  I)<inArtiu»nu 
ill  CMM  «{  etntoiceiicy  "muot  at  aoue  be  rei>oH«d  to  the  Secretary  of  War  (or  his 
■iqiroval"  is  (lueetacy  only,  and  tho  bilura  of  certain  oIBcera  ol  tlicM>  dvpartmenu 
to  Bukc  ratiorta  a(  auch  purchaaM  doM  not  ijovalidate  the  puirtuMfl  or  the  paymenta 
llMrvfor.  A  tin.vialftiiof  Ibcaduf  Har.  15,  lSS8(30Btat.^),r«c|uirii«npau-ina.rliot 
puivbaaM  Ui  \in  tvputiaX  1(1  tlio  Hncratary  <>i  Wnf,  wm  held  by  tbo  cniaptroller  in  an 
uapubtiah«'l  npiiiiin^  (»  1)0  ijiroctflry  onlv.aoil  tWafoiltireto  maka  a  report  tU<l  nut 
■ITfAct  the  ^-alidtiv  .>(  the  i>iirrhnBO.    Stt  V;.  SS.IJ.  <ift  9.  IH99, 

'  Tbe  act  uf  June  12.  iHOe  (34  Sum.  2S8),  wbicb  la  elill  in  lorca  fpocificaUy  auikoi- 
ices  the  Secreiary  to  preacrlbe  tegxilauoiia. 
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hw  ili«bur»om#nt«  a.n  fumiBhiMl  him  in  ftold,  sUver,  United  Statt^ 
not«6,  or  iistional-bunk  nnl^ti,  ahall  mtikfl  hLt  pnymenl-s  In  tho  iiiuiicvs 
BO  fumuiIivtL"  flthi.  that  lit  view  of  tho  iibovo  statulo  a  (>ovni-'n- 
ment  contract  ahouln  not  chII  for  payment  in  foreign  coin,  but  an 
amiuidmo-nt  to  tho  Army  Ui'^iilations  roquirii^  that  in  voittntrU  jn 
the  Philippinos  (.-nlliiiE;  for  tue  payment  of  money  by  the  I'nitod 
St«t«s,  payment  ahotild  be  of  a  ajienliod  amount  of  Ullit(^d  Stat«« 
money,  or  of  6o  miifh  llmt<'d  Statea  money  aa  might,  ot  the  timo  of 
pATment,  b«  equal  to  a  specified  number  of  Moxican  ailvor  iloljnra  a6 
a  ui^giiat«d  hank,  would  not  b«  in  conflict  with  tho  abuvc  aoction ' 
of  the  Revifled  Statutea.     C.  8S9S,  July  9,  1900. 

ini.  Whero  com  mil  mr  at)  our  «n<l  olh<>r  papers  are  nwpivwl  from 
buaincss  lirms  with  the  name  of  tho  firm  ai-nied  b}'  means  of  a  type- 
miter  or  nibher  stamp,  recotnvti'ntifd  that  in  view  of  the  commercitil 
practice  in  this  rcf^ara  that  aiiclt  si^nntiiros  uiiould  bo  arooMtod  with- 
out question,  except  as  to  format  instnimetils  such  as  formal  vouchers, 
contracts,  bonds,  bids.  «tc.     C.  S79SS,  Mar.  S,  I91I. 

UV.  A  eontraet  for  the  makini;  of  an  ISMiicb  pm  provided  for  a 
teat  to  be  prwcribed  by  tho  Socrotary  of  War.  In  piirsiianro  of  this 
proviaion  tli«  contractor  wtoIo  to  tho  Secretary  siifigi-stiug  that  tofita, 
should  consist  of  the  firing  of  five  shots.  The  ftecrotarv  inilorsed  thia' 
request  "approved"  and  rcfernnl  it  to  the  Clucf  of  6nliinncc,  who 
returned  it  with  the  statement  that  five  shots  was  not  tho  usual  test 
to  which  enins  were  gubji^ctcd.  Thorcujton  the  Sorretiiry  ot  War 
wrote  to  the  contractor  and.  without  informinjr  him  that  lie  hud  ap- 

5irovedilsri>fpiCNt,  informodhimofthereply  of  the  Cliief  of  Ordnance. 
Md,  that  undor  tlio  circumstances  tho  SocretJin,'  of  War  could  sot 
aside  his  first  action  of  approval  and  prescribe  whatever  teat  of 
cndiirniico  hu  might  decide  to  be  a  proper  one.  C.  694£,  Aug.  £8, 
1899. 

IV.  Where  a  contrnrt  for  repairing  a  transport  req^uired  that  the 
conlntct^trs  should  render  oach  uiorniTi^  a  sworn  itomized  statement 
setting  forth  in  detail  the  amount  and  cost  of  material  and  labor 
uaed  in  making  tlio  repuira  during  the  iirwcedine  day,  and,  after  tlio 
completion  of  the  work,  hills  for  a  large  amount  that  was  not  included 
in  the  dailj*  atatenu-tits  werci  Bubmiltcd,  Itil/l,  timt  if  tho  work  repre- 
sented by  tho  bills  was  actually  performed  and  was  covered  by  the 
contract  the  Uiuted  Statea  is  legally  bound  to  pay  for  it,  ootwith-. 
standing  the  failure  to  includo  it  iu  the  daily  stntcmouts.     C.  I0t9$j\ 

Afa>;  4.  mn. 

LVI.  Where  a  bill  of  sale  of  n  steamship  belonging  to  a  parlnendiip 
wa^  under  seid  and  )>igned  by  only  one  member  of  the  piirtnondiip, 
hrid  that  the  imnlied  authority  of  a  partner  to  execute  contracts 
for  tho  finn  of  wliich  he  is  a  ni«iid>cr  docs  not  extend  to  lontracta , 
under  seal,  and,  therefore,  where  a  partner  of  a,  firm  signs  a  paper 
under  seal  on  belialf  of  tho  firm  tJiere  should  bo  filed  witli  it  evidence 
of  an  express  authority  from  Uio  other  parMiors  to  sign  for  thorn;' 
but  that  in  a  case  where  such  express  auUiority  has  not  been  ob- 
tained, &nd  it  is  not  convenient  to  obtain  tlio  signature  of  all  tlie 
members  of  tlio  firm,  a  statement  should  bo  obtained,  signed  by  the 
ottier  members,  to  the  effect  that  the  signing  member  had  aulliority 
to  execute  the  bill  of  sale.    Such  a  statement,  taken  in  connectioa 


'  See  Ut>Dde.    I.  R. 
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with  the  deJivoy  of  and  tlie  pajtiienl  fur,  (iio  vessel,  will  itaan  litle 
to  the  Umte<l  Stiil*s.    0.  4611,  July  15,  IS9S. 

LVII.  A  cylituler  itisttUIed  in  »  sUNiiiior  con»triictecl  for  tJie  Gorern- 
ment  did  not  meet  the  leMn  rc<iiiirpil  bv  the  coiitract,  but  it  wae  prolv 
idile  that  the  cylinder  iis  instolluii  wouUl  twiitinue  to  prove  satLifarlory, 
Ilfid  that  there  waa  no  legal  obiecUoa  to  arci>ptiiif<  tlio  cylinder  as 
ia<itAUud  upon  tlie  coiUrftctor  tiling  wilJi  the  tiepiirlnient  a  bond 
guaranteed  by  n  surety  c-oiulitioned  t«  rcplm'e  tJie  <rylind«r  aiid  pny 
for  llio  liire  of  a  mibHtJtute  vessel  in  tlie  event  that  it  was  nccesi^ani- 
to  repine©  the  cylinder  wiUiiit  two  ycjkrs  and  upon  tlie  contractor 
further  giving  hia  sole  bond  to  cover  the  roniaining  period  of  Uie 
natural  fife  of  the  cylindw.     C.  20577,  Apr.  £g.  1910. 

UX,  The  otiicor  chtu->rc(l  with  the  lotting  of  a  oontrai-t  wro(«  to  tJio 
btd<icr  whose  bid  hiui  been  a(rcei>tod  to  uppour  at  Uio  uflice  o(  tlie 
ofiicer  to  execute  tlic  coiitnu't  and  to  bring  his  sureties  with  him. 
In  response  lu  this  dircctiuii  tlio  bidder  appi'itrcd  utid  his  papers 
were  executed  before  a  notary  in  the  office,  and  for  the  semcea  of 
the  notary  a  cliurgu  \\i\»  made.  Held  that  when  a  contract  is  awardc*! 
to  a  person  lie  has  a  ri;;ht  to  ^o  before  olBcery  of  \\\»  own  chooiiing 
(if  tlicy  are  of  a  class  of  officers  such  as  the  Government  requires) 
and  execute  hia  bond  and  ninke  Im  afiidavit,  etc.,  Uid  submit  tlicm 
to  tlie  Government  offit'ers  for  acceptance.  The  Govermnent  O0i(^e^ 
has  not  the  right  to  call  him  before  a  particular  official  of  his  choosing 
to  execute  the  nuccstiary  pnperv.     C.  167,  Aug.  IS,  189J^. 

IJL.  A  bid  for  the  transportation  of  troops  and  supplies  to  Alaska 
was  received  from  a  comiinny  whoso  road  ran  partly  Uuough  Canadian 
territory.  Iltld,  ua  to  Ilio  tiaiieportation  of  troops,  that  a^  the  rule 
of  international  law  in  rcspei^t  to  the  passage  of  detachments  of  foreign 
troops  through  fni^ndly  territory  is  thai  such  troops  cau  pmsa  only 
with  the  ex[)res3  permission  of  the  friendly  nation,  a  clause  should  be 
inserted  in  the  couirnct  rciiuiring  tlie  conipany  to  obtain  Uio  written 
consent  of  the  Canadian  Government  to  the  transportation  of  United 
States  troops  thiough  Canadian  tcrritoiy,  and  tliat  in  ca.'ie  such  per- 
mission should  be  refused  the  ti-oops  should  be  carriiKl  to  their 
destination  by  another  route  nilhoiit  additional  expense  to  the 
United  ^^lal(■i.  Udd,  as  to  l)io  transpuriation  of  supplier,  that 
ahhougli  llic  rule  of  international  law  does  not  require  the  consent  of 
a  fncnilly  iiaiion  to  the  pawsago  tlirough  its  lerritorj'  of  .supplier 
beloncing  lo  a  foreign  jiaiion  m  the  ordinary  course  of  commence, 
and  although  duties  ordinarily  are  not  levied  on  Mich  supplies,  yet  as 
a  matter  of  precaution  a  clause  should  be  inserted  in  tiio  contract 
tliat  any  duties  or  impositions  in  tlie  nature  of  ctLstoma  dues  should 
be  paid  hv  the  contractor  end  should  not  become  a  cliargo  against 
the  Uiiilfd  States.  C.  I4SSS,  Dee.  18,  1903.  Jan.  19,  1906.  Wliere 
a  contract  was  to  be  made  for  tlie  tran-sportation  of  supplies  of  the 
Unit4>d  Slates  tlirough  Mexican  territory  at  a  time  when  conditions 
were  somewhat  unsettled,  advisfd  that  there  sliould  also  be  inserted 
in  the  contract  a  c]au)«e  ris:)uiriiig  the  carrier  to  make  good  any  loss 
to  llie  property  which  might  result  from  political  or  other  dia- 
tarb&ncea,  as  well  as  a  clau.'te  requiring  the  contractor  to  pay  any 
duties  or  impositioim  in  the  nature  01  customs  duties,  v.  zSiSO, 
%bty  £6,1911. 

111.  Blasting  carried  on  i»  the  execution  of  a  Oovenunent  con- 
tract for  i-ock  excavation  near  a  military  post  injured  the  phisteritig. 
It  appcaivd  that  the  blasting  was  carried  on  witli  reasonable  care. 
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Htli,  \hM  in  lliP  «b«*onc«  of  tucx»  showing  that  the  porfortiianoo  of 
the  CMiilritct  l>y  bliistiit^  was  nol  coiilcDiplulvcl  by  tha  partii-^,  or  that 
thu  contrai^tor  a^Miimca  tlie  reti^iuihiliiy  for  flaniaffes  to  the  United 
Stulvsus  the  roisultof  iljt operations,  no  i^covory  (xnml  behsxl  agkinst 
the  contractor  for  damages.     C.  £7673,  Jan.  £d.  1911. 

IZU.  In  the  cfts«  of  Bvlknap  v.  Schild  (161  V.  S.,  10),  decidtyJ  by 
the  United  States  Supremo  Court  in  Kpbni«rj%  IS96,  it  wiw  hi-ld  lliftt 
where  the  United  Stftl»?8  owns  a  piece  of  property  and  is  in  peaceable 
posseesiun  of  it,  llio  Govoniuwnt  van  not  bo  eiijoiiic-d  by  courts  and 
prevented  fmni  using  it  for  the  Government  pun>o8ea  for  which  it  was 
mivndtNl.  So  whciv,  after  en  electric  plant  had  binm  ciinstnicli-d 
under  contract  at  Waten-Het  Arsenal,  suit  was  subsetiuently  brought 
against  llie  contractor  by  another  clis^tiio  rnmpany  fur  infringoiiiciit 
of  it^  patent  in  lliocoiuilrucliunof  l!it<  plant,  making  the  (commanding 
oflicor  of  the  arsnial  a  deremlant.  asking  for  damages  and  that  the 
Utter  be  p^^miauenlly  enjoined  from  using  Ibo  plant,  lield  upon  a 
ppqupst  by  the  contractor  for  final  payment,  that  in  view  of  the 
diM-iicion  or  tliv  Supivmu  Ctiurt  «itod.  there  wast  do  objection  to  making 
the  paj-ment.     C.  716,  Apr.  17.  lum. 


CHOHN   RKtltnKKCS. 

Botul*  nal  undrrital !!««  IloN'Oi  I  F  2. 

DwthUvptet  of  bond , 8««B(>Nt>Hl  M  T. 

BniUinent  tnntnxt S«a  Enu^tmbst. 

Pay  and  au.owaxckn  I  C  3. 

Krtenxion  <^, , f^oo  Hos-nn  J  M  6. 

fmptied St^e  Claims  VII  C  8;  3. 

iMMrtnnMil. Sea  Puiiijo  rnorriiTr  VII  AS. 

Modifitatiant S«  UoHns  1  M  1;  10. 

Mufiirin ,,, See  Voll'ntbeu  Aiimv  II  K. 

Paym/nl /or preparation  of. Sea  Ai'i'iioniu-niiNn  V  C. 

Btfindingo/./nr/rttiul Soe  Pay  Axn  AIXowaxces  111  C  2  C  (1). 

SuppUxntntnl.turtiieMonhondioiioundbt/Sfe  Bonds  I  M  3. 
To  pay  ioeal  aulAonliu  Jar  w»pedlion  See  Tax  III  J, 

•m'lOM. 
7\>«DrrvfroojM fie^  Armt  I  G3  b  (3)  (a)I2][(i]. 

CONTBACT  DENTAL  SUSOEON. 

8wAR«»YlG3d(4){<l). 

CONTRACT  SUBGEON. 

8e«  AancLEa  or  Wam  LXXXII  A  3. 

BmAkky  IG  Sd^l)!!)^^). 

iMmUMy  of,  t\ot  hiuitfor  Tttiremenl Seo  Retirkme-st  I  B  5  b. 

Btniu  at,  under  aet  tj  Apr.  tS,  l<XH  {33  See  REnREMEST  I  CI  d. 
Stat.  m). 

COBTKACTOB. 

See  ("(INTltAlTK. 

6«i  Kin  in -no  IT  R  Law  III. 

AlUn.tnpiefBmttt^. Sm  Ali^m  VII. 

BomUof. SeisBoNimlll  Ti>IV. 

Cuftirtj  leood  on  milita^  ratmtim Sco  pLBiioi-RorsnTY  III  PI. 

PfK'ilry  rnvilopa , 8m  Common icatiok  II  A  2  b. 

RiiframH/aHMfruwi,.., .,,,, 8m  Navioaiils  Watkiid  XC  l«  J>. 

niU'>f.  it  bm»d Soo  Boxw  1 1. 


388 


COJtVENING  AUTHOBITT— COBOSEB. 


CONVENING  AUTEOEITT. 

See  Aimcua  op  Waii  LXXI  A  bi  LX\[I 

See  DisopuNB  in  to  IV:  \ii  fi  s:  ix  1.2. 

ChargfM,  teiUidranial  of. See  DlWIPUHK  II  I. 

ConUvipl.  aftion  in  aue  1^. ..SMDtaaruMR  VII  C  3. 

Fatte  tu^eari/iy,  offkntoit. ,.,,....,,■ See  Dibcipunb  VII  F. 

Itttompetent SmDuchasak  XVI  G;  0  4. 

DnaruNK  XV  II  1  to  2. 
0/  »vminiuTi  wrt Sea  DiBCtrUNBXVI  E  1  toO. 

COOK. 

paid  from  mmpann /una See  Pav  ami  allovances  I  C  8b  (4). 

SoUiirdflaiUtfiu 8c»  Arwci.kji  oi-  Wak  XXI  112. 

Voliinliert Sci9  VoLCNTiiBn  AitKv  III  B  2. 

COPIES  OF  OFFICIAL  BECOBDS. 

See  Uml-iplini!  XI  A  17  a  (2)  (a)  (I]  (a]. 
^imittudfmn  War  Dtpartmrnt S<^  llvnriAL  hkcohps  I  A  1  tn  3. 

COPY  OF  CONTRACT. 

Soo  Contracts  XX  C  IS;  H, 

COPYRIOET. 

L  AUTHOR  OR  PROPRIETOR  ALONE  <AN  COPYRIGHT. 

I.  Tho  author  or  prujirivUjr  or  a  titiirary  work  is  tlifl  onJy  otic  who 
can  Ideally  copiiTient  it,  and  he  has  tho  exduaive  right  to  do  so.' 
Htld  tliut  H  rctirPcT  Army  ofliwr  who  had  ]uiri-ha.scd  «  set  oi  clwtro- 
type  ))laU>s  of  tlio  Drill  UpgiilationB  from  tho  Puhlir  Printer  was  not 
atilhoriznd  to  co|tyricht  them,  as  ho  wuh  not  tho  author  and  did 
not  horomc  so  hy  inaKinji  an  "abridntufnt."  '  /',  SO,  350,  S73,  Aw. 
S.5  and  Dec.  /,  iSai.  UeU  that  an  offii-ial  of  the  War  Department 
could  not  ropvri^ht  in  hi»  own  nnme  n  compilation  of  faclH  derived 
from  records  tlio  properly  of  tho  United  Statps.  P.  4^,  S94,  Oct.  So, 
1890.  Hfld  that  an  officer  may  not  copyright  a  book  which  ho  pre- 
pares under  orders  from  cumpoU-'nt  nuthorily  and  which,  after  sub- 
mimuon  to  a  hoard  of  ofTiceni  and  a  tJighl  revision,  tn  ft|>proTed  by 
tho  Secrelnry  of  War  for  publication  to  and  use  by  tho  Army.*  V. 
S4SS,  Aug.  17,  1897. 

CBOkH    HKrBaBMCH. 

Bi/ officer See  ARTiCLitfl  or  War  LXII  D. 

COBAH  NON  JUDICE. 
DitfSar^hi/  OnUtd Stata  CmnmUnonef..Seii  Uieii-HABuit  XVI  D  1. 


COBONEK. 

' Feaof SppCi-Ainit  XHO. 

IiupuMtby 8^1?  CoHMANn  VAT. 

'  Drono  on  CopjTight.  334;  »«?c.  49&2.  B.  S.;  and  wc.  1,  c.  BflS,  act  ot  Mar.  8.  18BI. 

»Or»y  v.  Riiwell,  1  Story,  11;  Drone  on  Copyriiiht.  ISft;  also  see  sch'.  53  of  ibn  pub- 
lic piiuluiK  uiul  biadmit  act  of  Jan.  12,  IS05  (28  Stat,.  DOS). 

'  Wheaton  v.  Peiprs,  h  Pot«re,  U.  S.,  501;  American  and  EdkIIhIi  Ebc.  of  Law,  Vol. 
IV,  pp.  IM,  158.  lint  edition. 
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CORPOKATIOVS. 

Sondio/. See  Bonos  IGtoH;  rVQ;J. 

Ftxtign See  Bonds  V  I:  J. 

Officer  may  beloTty  to See  Contracts  XV  A  5. 

Pott  exchange  u  not See  Gove bnhskt  Aobncs  II  A  2. 

8lockholdtr»  at  wuteiiet See  Bonds  I  M  13. 

CORPS  COXKAXSES. 

Ab  eonvetiing  auOtorily See  Abticlbs  of  War  LXXII  D  1. 

COBPUS  DELICTI. 

Pnqfof. See  Diboifline  XI A  7  b. 

COBRESPOHSEirCE. 

See  CoHHUNicATioKB. 

comrsEL. 

AMti^mtnt  of. See  Disciplinb  VII  D. 

Autttant  to  judge  advocate See  Dcsciflinb  IV  1 1:2. 

Cantimiarux  to  tecure See  Aetioleb  or  Wae  XCIII  A  L 

ExamxTiijtg  board See  RbtireubhtI  B  Ba  (1). 

General  eourt'iruiTtial See  Cohhand  V  A  5. 

DiHcn-UNE  V.  G  to  H. 

In  abitTiee  of  acciued See  Disciplinb  VIII  E  2. 

Retired  officer  at See  Rbtibehent  I  H  1. 

Right  to See  Dmciplinb  XV  B. 

COUBT  OF  IHQUIST. 

See  Abticlbs  op  War  CXV  A;  B;  CXIX 
A;  B;  OXXI  A. 

Juridiction  of. See  Discipline  XVIII  11. 

Opinion  by _ See  Articles  op  War  CII  G. 

Rrtired offieen at  members See  Retieement  I  K  2e. 

COWAEDICE. 
PuniikTnent/or See  Articles  oe  War  (100)  C  A;  B. 

CRDCE. 
Charging  of. See  Dibcipune  II  D  19, 

CKmnrATiHa  evidekce. 

By  wiljwst See  Dibcipune  X  H  1;  2 

By  acaaed See  Disciflihb  XI  A  14  b;  b  (1). 

CRITICISM. 
OJ  officer See  Articles  op  War  LXII  C  1;  D. 

CBOFS. 

Claim, for  damage  to  by  toldien See  Ci^aihs  II;  IV. 

Damage  to,  during  Stale  eneampment See  MiUTIA  VI  B  )  e  (9), 
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CDBA. 

Brtndiiion/ntm St*  GxTiiAi>tnnM  IV. 

Fi/tg/rrurih  drftnit  o/tMrnf/orcibb  m 8e«  AMtiCLU  or  W*n,  LIV  G. 

InttriYniiimiit S«x.  Waii  I  r8c(l)to{8). 

!ialuniitali<m ..........See  Aiisv  III, 

OJietrhoUiagdnlofiam Sm  OmcK  [V  A2e(«)(s). 

CUlinJLATIVE   BONDS. 

Sm  Doxira  IT  B. 

CUSTOK   OF  THE   SERVICE. 

•  rfmainiitff in  eowt  nam Siv  DiiiciruvE  IV  K. 

I  anil  rhain  puanUunmt ^i^  Dmcirt.iKK  XII  B3h- 

ChalUngtbyjudgtadKcttlt,....., .,.8«e  I>iscipi.in-k  IV  O. 

Chofttt* (k>«  btearu.vt:  II  D  8  o. 

Ctoiaing:  Itturt  of  to  primntr* Se*  I'.iv  av»  ai-uihasikh  II  A  Sn  (3)(aT 

CoUfna:  hnuofaimHa ...Spe  Mii.rrAitv  iNHTinrcrios  II  B2*, 

Conttdtrrd  bj/ eourii f-ui-  IIi^cin.ive  V  iH. 

Conttruflire pardan S-n  .\iisk.vi-k  II  117. 

DtUgationo/authoritji.. 8e«  CoxuAxn  VI  A  la. 

r>i!i(-ii'UVE  I  ti  1. 

DitereKonanj puniihinrtU ^v  l>iiinrLisK  \II  ])2«b)0. 

Jiidjfr  mlforalt  arfi'mnjraurt..,,.. Sw  nii°('n-MKK  IV  C  1. 

Stihtary  f/mmiuion St>(-  \\'.\n  I  t'8ii|J)fol. 

Notitt  of  ditcharge See  Dibckaikis  XVIl  1>1. 

Pam 8m  Abubscb  IC  1, 

Rank:  dalraf 8e«  Raxk  1  I)  1  \i. 

Rtetipt  o(  ardtrt Bee  t'oMMiMi-ATins*  I  D  I  a. 

Rtffuofeoiirl 8oe  Piiinri.iKi:  XIll  F. 

Seliiftyo^eerfnmAay .....8e»  Commaku  V  Ala. 

Bemarti  bjf  mart 8oe  DiMin.ixs  XII  C. 

Btmiuion 8m  Pabpcin  X\'I  0, 

StiUmea  a^ption  of. ...>.. .Bee  Disciplkb  \II  BS*. 

8mtmrtofinrapanli)lohoidagitt See  Paiuion  XVI  A. 

8*ni*nrtofmitpnititmfrr/mj/aiia7ui dul}),.^i!ti  CcDtuxxu  V  A  1  b. 

SuTTenilfT  of  bond*  bii  H'ar  DepaHmmt See  Boni«  I  P. 

Tbrrt  Ihe  mimmum  Jiinnbfrthip  of  mUitani  tk-c  Waii  I  C  ft  n  (3)  (rf)  [1]. 
■rDininiuuin. 

Vnauihtiritfii  punithnxMt See  Discifi.i-tB  XVII  B  1  a;  c. 

Wholli/ retiring  offiett See  KeriiiBUEKT  I  B  3  c. 

CUSTOMS. 

Approjirintifmfnrpaiiin/f S(m?  AiTRcii^unnKn  XXXIX. 

CofUriionofvn'JfrmiIilaryg(ntmm«nt.,,.8ee  War  I  CIH  (\). 

C'lmijnandin/i  ftnttat  nmy  eolltct Seo  WaU  I  l'  S  a  (2)  (c)  bi  (d). 

OnOovmaiieM  propaty Soo  Ahmy  I  G  3  b  (8)  (o)  (S]  [oJ;  [6]. 

DAUAOES. 

See  CoKTUCTC  XVI  C;  XtX  to  XX. 
To  private  propertg  ihrinff  joint  rwamp-  Sec  Miutia  VI  B  2  m;  CI  i;  j. 
menf. 

DATE. 


Bcitd. 8m  Boxdm  I  K  to  L. 

IHtffiaryrafrittioUitr 8m  ENUHrHENT  I  B2i. 

Enlaliiirnl See  GNUsruKKT  I  .4  6  lo  9. 

Forfriiurt Bee  Pay  aku  aixowakcks  IIH'  I  a(I)(a} 

titat  and  tight  inaeoMfdat  promotion See  Pay  amd  alloitanpes  II  A  1  c  (Q). 

JTuMar-tn Bee VoLOimteK  Auuy  II  CI. 

irutbr-out 8e*Vounn«Ku  Amit1VDi«B. 


tMAXB — lOFAUUr. 

Rani,  altnehinfiii  of. See  Rakk  I  B  to  C. 

Relalii'f  rank,  aCladimeiUof. See  IUne  II  A  to  B. 

HfiiTement  of  ojjktr See  RXTIKUIBNT I  A  1  m;  D. 

Sfilentr,  opfrata See  PAT  AMD  AUX)WANCaa  III  C  lb. 

Srpanuion  from  tervxee See  Pat  and  ALLowANoaa  I  A  I  a. 

Sutptn^on  after  examination See  Rank  V  C  to  D. 

Ve'^ing  of  office .See  OmcB  III  A  6  to  7;  B  3  to  4. 

DEATH. 

Ofblddtr See  COMTBACTB  XI  D  1. 

Of  Tttired  loldie _ See  RraBBMEKT  II  Fl, 

Procedure  in  aueof. See  CoxUAxn  V  A  7. 

DEBT 

Bee  Friyati  dbbt. 

Dnttocempanyfnnd. See  Gotbbnmbnt  aoukskb  III  A  to] 

Ofvoul  rjtrhangt* - See  Gotbrkhbitt  aosmciss  II  E  to  F 

Rtjaml  to  pay See  Abticlb  or  Was  XXI  B  1. 

DECEASED  OFFICES  OB  SOLDXEE. 

See  Ptouc  ptopbrtt  V  F  1  b  (S) 

Appaintmenl  ofdecauedofirfr^.f. See  Officb  III  B3b(I). 

Burial  of  relirrd  officer See  Rbuxbubnt  11. 

Claim  for  pay See  MnjTIA  XI  Q.  • 

Drierler't  rdtate See  Dbsbbtion  XTII  D, 

Pariionof. See  PARDON  II. 

Pay  dtie,  Mxed  to  reimbiirie  rom  pony  fund .  .See  Pat  AND  ALLOWAKOBB  III  B  7  ft. 
Rant  incraued  of  retired  ojficrr  not  authorized  Sae  Rbtibbmbnt  I  C  2c. 
ftenjfnijiibjlitii  uf  qiuirterriiiulrr  in  connee-  See  Gotbrhicbht  AOBMCtKB  IX. 

(wn  v:i!li  ship-nienl,  

TrantpartaHonof. See  Appbofriatiokb  LXUI. 

DECLAKATZOV  OF  WAS. 

Notnaxtaary See  War  I  B  1. 

Not  nteettary  in  Indian  war See  Was  I  A  5a. 

DECSEFIT  OFFICESS. 

See  Militia  IV  G. 
DE  FACTO  OFFICESS. 

SbOu*  of. See  Officb  V  A  6  a. 

Vict  HUgaUydiMmiMtd  officer See  OmcB  IV  B  1  b  (1)  (a). 

DEED. 

Aeeeplarue  of. See  Public  peopebtt  II  A  3. 

Caneellationofr. See  PuBLrc  pbopertt  II  A3 '.. 

Diipotition  of  land  without See  Public  propehtt  II  B  1. 

EzKolionof,  by  Prtndent See  Arht  I  B  1  a  (2). 

Execution  of,  by  Secretary  of  War See  Army  I  B  2  b  (3)  (a). 

Under  authority  of  itatvte See  Public  phopebttII  B  2. 

Warranty  to  land  Bold  by  Government See  Navigable  watbb  X  F  1 

DEFAULT. 

Ontonlrad See  Contracts  XX  C II. 
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DEFEKSES. 

HupanMaHy/or Son  Aiuiv  I  B  10. 

DEFENSE. 

AceuMd , Roo  DmciFLiKK  V  A  toll, 

Coiuhwl  unbecoming See  Dmcifmn'e  XII  A  11  k. 

Con*tniclivt  parttoti 6m  Asaexcu  II  B  7. 

Dnirlion , 8m  DKmKKnoN  IX  A  loO. 

DruntfuiKu ,., ,,,, S««  DuclPUM B  X 1 1  A  9  a. 

JimbaiUmenl Bee  Akticlbs  or  Wad  l.X II  QZ. 

l>iia(-in.iKR  XII  A  12  b. 

Sleeping  vn  jkM Se«  Dim^iplini!  XII  A  10ft. 

Statute  <^f  Itmitatwnt Ki'p  Auhclka  or  WabCIII  B. 

DELATED  DELITEBT. 

Spi-  rtivnucra  XIX  D. 

DELEOATIOir  OF  POWER. 

BvPrtMtnt Sm  Coumand  1  A. 

Bv  Sfrrelary  of  Wia.......K See  Ahmv  I  IJ  2  «  (1). 

Toacrrpt  buivlt Sf'O  UoNna  II  [,. 

To Hitminitirf  oiith S«e Oppicr  III  A  tta  (1). 

Toarrtdl  or  criti^nr See  Dlafll-UKB  1  E  1. 

To  ChitfoJ  Enginttr*  under  rirtr  ask  harbor  Spo  Navioaiilk  Watkiu  V  I);  X  F  2. 
net. 

Toeomentcowt See  Articles  of  \Vi«  l.XII  El. 

DiHriPUKK  III  C3. 

To  pardon , Bm  Annci.Rs  of  War  CXII  A  1, 

To  (WWW  wrtdet See  14  avioaulb  Watbba  VU  A. 

To  review  proettding* See  Uimcipunh  XIV  C. 

TotignoantntU .St-o  CoKTBAcre  i  A  2;  Vi  H. 

DEPARTHENT   COMKAITDEE. 

AMmgnment  corommand  hy See  CouHANn  IV  A. 

Convening  ojfirrr , SeeAnTiCLKsur  WarLXXII  A  U>I3b(]). 

Di^inri.iNii  III  fn  IV. 

Rrpntitifn  of. See  AR-nri.i!8  op  Wah  XCI  A  1, 

I>iii^  umtrr  pfl)i-ninlh  atticle  of  ma 8ee  ARrRLtsof  War  LIX  K. 

JurudieHan  oi'er  rtlirrd enlintM  men See  Uktirkhrkt  II  B  X 

Xeutralilf/ See  Anur  II  K  to  1.. 

Rei'itvimg  ofiefT SeeDtsoiPUNs  XIV  cuXV. 

Snmmaty  tourU Bee  UtxciruMC  XVI  P. 

DEPABTMEITT  JUDGE   ADVOCATE. 

PnrmuUtien  ofthargtby Sn-  Ahtici.ks  or  War  LXXI!  I  3b  (1), 

(iaih adminitieiing S<h-  tlrnrc  III  .V  8  h)  0. 

DEPENDENT   PARENT. 

Di$dmTgeon9tti>untof. Ber  DinriiAiutB  V]  C  1;2. 

DEPORTATION. 

0/ ptmn»  bg  tommanJing  gtmrral See  W  a  ft  IC8(<t)(<0. 

DEPOSIT. 

AtiarhnfTit  of  public  monfif  in  ftont Siv  Punu"  movet  ITC  3. 

F'<r{rilut/  »f. S.-.'  DF.HBHnoN  XIV  E. 

Stnlena  lu.imi/roprr ......Si^e  Discipune  XII  B  4  C. 

Soldier' »  pag 8ii'  Pay  aku  Au.uvrANCKH  I  C  7  loS. 


DEPOemON— -DSSEBTION :  BTH0F8IS.  S9ft 

DEFOSmOV. 

Bea  AxncLMa  or  Was  XCI  A  to  K. 

Imptflmt  offieiab See  DucmiKa  Z  D 1. 

Pmontion  q/. See  DisomiHB  I V  B  8  m  (1). 

JSttvintboan. See  RBmsiiKMT  I  B  1  c  (2). 

DSFBITATIOV  OP  PAT. 

See  Pat  and  allowakobi  I A  1  b;  III  tc 

IV. 
See  DnoiPiJMi  ZII B  to  C. 
See  DisasnoM  V  D  to  F;  XIV  to  XV. 

DESCBIFTIVB  U&T. 

AidMwJ  MbM  (t^. See  DtaciFLiirk  XI  A  17  a  (2)  <b)  [4]. 

See  Dkskktiok  IX  B. 

DESIRTSB. 

AKm,  dMme  <^. See  DuoBAxaa  XXVI  A. 

Armti^.vhiuottpati See  Abssnce  ICIa;  a{1). 

Characterttf. See  Dibchamb  II  B  2 ». 

Cbim/or  icrojuiful  arrat  OM See  Cuuhb  II. 

(^o0Hitg vruMlo.  upon  retwn See  Fat  akd  allowanoib  II  A  S  A  (4)  («). 

~'  '        I  otUmU  Aonor/or See  Duchaboi  III  B  6  a. 

See  Enubtxent  II  F. 

Eq/'. See  Bnluthbnt  I  A  9  f 


Snluthbnt  I  a  9  f  (2);  (6);  (8);  g 
(3):h;  D3b;cfl3):  (l41;(i«);(Mj^ 
jlij;  (18)  {{);!>):  (3t)(l). 

fNUBTHIlIT  II  E. 


Fro»dnA SeeGNUBmiiT] 

Bonorabu  dMtarge  of. See  Dibchaboi  II  B  2. 

Make  good  time  loMt See  Articles  of  Wab  XLVTII  A  to  F. 

Midual  atUndanafor See  Claims  Vlll. 

itutUr  tnU<^. See  Dibcrarqb  XIII  F. 

Pardon  o/. See  Pardon  VII  B;  XII:  XIV. 

Bettoratvm  lo  duly See  Rkbtobation  TO  duty. 

Enubtmbnt  I  D  3  c  (7);  (14). 

SbOemtnt  by See  Discipline  IX  I  2. 

Slalve  afUr  wituUr  out   of  organization.  See  Voltjntbbb  Arht  IV  C  1  a  (2)  (b). 

VnilA  SlaUi  Volunlreri. 
VobuOar  dropped  at See  Volitntrbr  Army  IV  D  1  a  (&)  (b). 

DESEKTEB'S  BELEASE. 

See  Desertion  XVII  A  to  E;  V  F  6. 

DESERTIOH. 

I.  DEFINED PagtSW 

A.  Two  Elements — Each  must  be  Provek. 

B.  Does  Not  Necbssarilt  Include  Absence  from  Port. 

1.  DeeertioQ  from  paw. 

C.  Desertion  of  Prisoness. 

1.  Escape. 

2.  By  enliating  in  eaemy's  army Page  400 

D.  Br  PRBMrmHa  oneself  to  be  Dbuhmed  Oct. 

E.  Uisbebaviob  Dbforr  Enemy  Not  Element  of  Desertion. 
n.  DESERTERS  AT  LARGE. 

A.  Uat  Not  Receive  Pat  if  Fraudulbntlt  Sbourbs  Position  « 
Quabtbrmasteb's  DeFABTMBNT. 
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m.  APPREURNSION*. 

A.  As  HuoB  PuHOX  May  bb  Uaxo  as  u  NBOBUAmT. 

B.  Axr  Foncini.R  Kjhtbt  ivto  a  Pritatk  Dwiluno  tiut  Woula  is 

WABKAvreii  KX  Stats   Law  Wodld  be   Sustaivbd  by  Fbdbrai. 

CoDRn I'ayc  Mil 

0.  Omcb  Arkb^tt  18  Madr  Poucs  Officss  UatTake  Pbisokss  Dstoko 
Um  Ji;RiHi>tuno!i. 

D.  ARRSBnM«  OrncBR  Nsbd  Not  Odbt  a  Wkit  or  nAiiNAS  Coxrrs  or 

6tatx  Cocrt,  fiuT  SaoDU)  Ritrt.Y.  Gtvixii  a  Rbasok  ros  Non- 

OOHPUANCK. 

E.  CmuAX  OrncUL  Wao  CoMNtvu  at  Esoipb  is  Liable  to  Pbobs- 

P.  CrviUANB  Mat,  Upok  RsQirKBr  or  tm%  Uiutabt,  Abbbot  Dubbtkbs. 
Q.  RiatiT  or  VN[n:i>  Statbh  Ovbh  Mikos  DBHBaTBa  la  Paravodxt  to 

RinnT  OF  Pakkkts, 
H.  If  Kvideki^k  Oosclusivb  of  Intbnt  Not  to  Kbtcbx,  Pass  Dobb 

Not  PnoTKcrr  I-'roh  ApphkubiijMox. 
IV.  EXTRADITION, 

A.  If  DRKBRTKn  ExriiAuiTei)  Phon  Mexico  om  Oraeu  Csabokb  Can 

Not  ng  UkLT)  as  nnsllHTBB, 

B.  In  Auabml'b  or  Istebmationai,  Convbxiion  DsBunvR  Cam  Nor  bs 

ABBEiTTRo  All  Suai  IN  Mbxioo. 
0.  No  ExuTiNfl  GxTBADmoM  TsBAtna  Wrra  Okbat  Bmtaim  ix  Cabs 

OF  DiseiiTios Pa^  40t 

7.  REWARD. 

A.  Undbbbtamuimo  With  Crvn,  AuTBOBmEB. 

t,  Apprnprialiou  acW  do  not  iiulUf>'  ipvciHc  ftct»  fnr  appraboiuriMi  of 
clMorleni. 
a.  Auihorily  gmntod  to  civil  ofliren  dooa  not  roplx-i'  authority 
o(  military  offlcera  to  diract  arrart  l>y  civilian*. 

B.  May  bb  Paid  fob  DBUvenr  ov  Dkbbbtbr. 

1.  When  h«  i*  rbkrgnd  with  dtMjnion Pag«  403 

2.  Nol  cluuK«d  but  ahom  ad niinislnt lively  to  be  a  deaerter  in  tact. 

3.  If  ('onviclod  of  abaeiiL-o  vrilhout  leave  only. 

4.  If  tried  for  ftbiwace  witliout  leave  ooly. 

5.  If  ohareeiacrroneoudy  nnadi?. 

e.  DeMirtion  enUbliabed  adm in i«tra lively, 

7.  Even  if  uftc-r  delivery,  discharged  on  writ  of  habeu  earpua. 

S.  To  a  rocniitinK  oiB<:i<r. 

a.  It  specially  nuthorlied. 

b.  If  mcniiliog  officer  «rrgti«ou«lyrelnuc«  him I'agt  404 

g.  To  an  Anny  detachBient. 

10.  Paid  to  a  rivilian  oflidal  wbo  received  hia  aiuTcnder. 

11.  Paid  to  IndiaD  police. 

IS.  Paid  to  uii  immigration  ioapector. 

13.  Paid  to  a  roMlabla  aven  if  aftcor  delivvry  at  jail  ahoritl  rclnasee 

deacrlvr. 

14.  Paid  to  a  civilian. 

a.  Who  arre«t«  deeerter  on  re«|UMt  r>l  tbe  military . .  Pag€  406 

i\)  Nationality  of  deliverer  uDimpurtant. 
k  An  Indian. 
0,  A  Caliudiau  deteetJv*. 
d.  A  iKSvengnr  at  a  poet. 


4 


■ 
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1 

T.  REWARD— Oontfiiuea.                                                                                         ^^^M 

1 

B.  Uay  BR  Paid  roii  DsurKKV  or  Dkhkhter— Ootitiniisd.                           ^^^H 

^K 

U.  Paid  In  •^vfrul  irho  JoiotJy  arrmt  Bad  deliver.                                     ^^^^| 

^^L^ 

a.  Ity  cfaivk  paysblo  to  them  jtHntly.                                            ^^^^H 

^^^H 

10.  Paiil  Idt  9,  mcoaA  delivery  of  the  nm«  demrter.                                   ^^^^| 

^^^1 

17.  PM  (or  ilL'Uvi'ry  i>f  oscupod  geDcral  priNMWt.                                           ^^^^H 

^^^H 

U.  Fkid  bom  "Continnondoa  «t  the  Anny"  for  d«JIvery;  expenses            ^H 

^^^H 

only.                                                                                                          ^M 

^^^H 

m.  0(<l<«Mtnr  and  <^nib«xxt<-r.                                                                ^H 

^^H 

b.  OIdeten«rd«tirervd  by  poUc«al  Canwia Pagf  ioe           ^M 

^^^H 

a.  Of  «»cap«d  icuana  ooldioT.                                                                  ^H 

^^^H 

d.  Of  soldier  cbaric«d  wiih  other  offenam.                                              ^H 

^^^H 

0.  Amodkt  or  Rrwahd  im  Tuat  Wiiioh  in  Authouizkd  at  thk  Daty  op      ^^^| 

^^^H 

ArPRKnENMOK.                                                                                                      ^^^^1 

^^^H 

1.  TIm!  ririrruTil  i»ia  full  foralt  (urrvkM.                                                    ^^^^H 

■       • 

D.  Stoptaor  AoAiKirr  DmiBimtRa*  Pat.                                                         ^^^^| 

^^ 

1.  Of  rcwunJ  upou  i-uuvlcliou.                                                                  ^^^^| 

^^B 

a.  Ofdewnion.                                                                        ^^^H 

^^^^ 

b.  Of  absence  without  leave  if  xenlence  so  direcla.                         ^^^^| 

^^^1 

S.  Stoppago  of  n^otinl.  of  oxiinniv  of  npprchnnrinn,  ptr.,aii(l  origiruil            ^^M 

^^^^^^H 

^^H 

3.  Ex]>eDMt  of  apprrhrairiuH  uiid  traciapoclatioii  iiiuy  lie  chnrKcd             ^H 

^^^H 

a^nal  a  ronvioted  dwerler.                                                                     ^H 

^^^1 

a.  TtatupoTtatiouBnd  <H)iiitnuution«f  tatioiiaofMltftud  gaiui.      ^^^H 

^^^H 

b.  Truiiqxirtatinn  of  (orKranc  rrtit  to  idnnllfy  diworler.                    ^^^^H 

^^^H 

«.  ExpeiUM  liu-urrpJ  in  arrmtiu;;  wrong  nian.                                   ^^^^H 

^^^H 

4.  ExpoDM  of  rMummR  drMTl<^r  from  plarn  of  <lrlivMy  lo  pn>p<<r            ^^M 

^^^^ 

station  not  included  in  ri'Wfird.                                                                 ^H 

^^F 

a.  Over  RhoTtnd  timially  tmvnlM  ruui'? I'agt  itiS            ^^^ 

^^K 

E.  Stoppaob  Can  Not  bb  Mai>e.                                                                     ^^^H 

^^^ 

1.  IfacquillodurcoiivicijoDdinpptoved.                                                ^^^^| 

^^^^ 

L                 3,  If acquiiuldiHipprtiv^d.                                                                      ^^^^| 

^^^H 

■                 3.  ExpMiDCof  tmuporlntion  if  conrictloDdlmpproved.                           ^^^^| 

^^^H 

■                  4.  Expimimof  irannporUlion  ID  oxociition  of  oonCmca.                             ^^^^H 

^^^H 

W                 I>-  If  chatite  removed  as  urroneously  triad*.                                               ^^^^| 

^^V^ 

e.  If  xoldi'-r  not  a  dewolct  Brrmlod  witliout.  n^quoat.                                 ^^^^| 

^^^L 

F,  Rbwahii  Nor  to  db  Paid.                                                                           ^^^H 

^^^H 

^^^H 

2.  For  merely  ^viiiK  notice  of  locatJan  of  docrtcr.                                   ^^^H 

^^^H 

I(behasr«enli(rt«d.                                                             ^^^H 

^^^1 

(1)  In  thoArmy.                                                                       ^^^H 

^^^H 

(2)  In  the  Na%7.                                                                       ^^H 

^^^H 

(3)  In  the  Unrinn  Corp*.                                                           ^^^^| 

^^^H 

3.  Without  deliver)-.                                                                                  ^^^H 

^^H 

a.  Afti-r  apprt^hennnn  rclnuMl  on  mlt  of  babcua  corpus.                ^^^^| 

^^^H 

4.  If  man  hns  been  dinhonxrobly  dinchiumd.                                            ^^^^| 

^^^H 

a.  Uul«M  by  miatakc  be  ia  atill  rarried  on  th«  roUa . .  Po^e  410             ^| 

^^^H 

6.  For  approh«nsion  of  a  man  disrhiuxnd  without  honor  for  tho             ^H 

^^^H 

demrtlon.                                                                                                   ^H 

^^^H 

4.  If  a  man  ha*  dcomrr '■<  rolmw.                                                              ^^^^M 

^^^H 

7.  nalaiuteofllraitalloDabasmn,                                                            ^^^^H 

^^^H 

a.  Fair  mmunemtiaa  for  time  And  tixpcMB  nay  b«  allowed.          ^^^^| 

1 

b.  Exception— deeertion  in  time  of  war.                                         ^^^H 
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V.  RKWARD-Contlnuwl. 

P.  Kbwaud  Nut  tu  uii  Paid — ContiDuod. 

8.  II  0««en«<r  uTwl«d  abroad  witbout  auUwriiy, 

9.  If  dwcnvroxlmtUu.tloiiotbcr  chugoa Pagt  4it 

10.  If  deMrwrsuireiMlered. 

a.  To  a  reauitiug  offico-  umI  vm  <lcliv«itd  b}-  Uk>  polire  in 
whoM  ctulody  be  wu  pUctd. 

b.  Ti>  a  raczultlag  olScar  and  while  procoedtng  on  Gev«nuDeQi 
moaporUCion  to  a  pott  waaamatod. 

11.  To  comuIwloDM]  oOScen  or  enlialcd  men. 
13.  To  ctMlonui  nSicw  for  appnthoiiiiion  wilhout  rcqtmil. 

13.  To  Idaho  Jiutti-o  uf  ih«  peace  lor  appreheuaion  wiilioiit  i«(|UflBt. 

14.  If  ovidonnu  ot  cuUiiMon. 

16.  Wlioro  no pvidcntM)  of  dMoriion Pogttlt 

U.  For  Huapoclixl  imvulilcMertMwbuiadiwuvcnslUibeATiDydeterUT. 

17.  If  dolironuj  to  poUco  on  othw  duu^w.  > 

15.  For  aneM  of  man  not  charged  with  deoertiua  and  nol  a  d«ieii«r  in 
fan, 

19.  In  caae  of  arrmt  ot  wrong  man  no  reimbunemenl  (or  damagea  and 

exponacK  infruinsl  b)'  lh«  amntiug  oUiccT. 
SO.  IIdemrt«rhiins«'ll){ivMaotic<>. 

a.  To  a  pulkt-nuui  wlio  uttmIm  hiiu. 

b.  To  militnry-  aiitboHtiM  by  loll«r Pagt  4SS 

VI  REENLISTMENT. 

A.  Ol"    ttKHKMTKII    UrHTORKD  TO    DuTr   WlTKOIH'   TwiAL. 

B.  POI.ICT  IN   nAKPLINU  FnACnm.BNT  ENUaTUENT  Of  DKSBStBKB, 

C.  Tiis  UuAtT  or  K  DusenTKu  ih  Lbual. 

D.  BKrnRTART  ov  Wah  Mat  llrauK  t>KKKiiTRn>  Skrvkir  n*it  Bbbm 

HosBST  AND  Faithvul  pdr  the  PuarosB  ot  ItKKMLtsntKKT. 
Vn.  UNDER  MIIJTAKV  roNTROI,. 

A.  Snom.i>  ns  Taken  up  as  a  Prtvatb, 

1,  l'4U«  iif  a  limi-t-luai  privulc,  Eo£iuLi.-r  ('ur)M. 

2.  If  iatant!  {nai  in  lino  of  ditty}  when  delivered  riiould  be  dia- 

charged  withnut  honor. 
Tin.  .STATUTE  UF  LIM1T.\TI0NS.    (Soo  Okr  HuNnRRD  Mta  Tmibo  Atint-t.R 
oy  War.) 
EL  EVIDE.N'CE  OF. 

A.  Cbarob  i«  Not. 

B.  NoTATio.s  ON  Records Pagt4t4 

C.  Rrport   or    AoiuTANT  OxMRKAi.   CowTAiKixo    ExTKAcra    raoH 
Recobds. 

U.  En'Tuit  in  Pkikon  Rmport. 

R.  First  Sbrobant's  Statsmsnt  That  Man  is  a  )>e8brter. 

F.  Entht  on  Rolls  "UaoprtD  rou  DesiiRTioN." 

G.  Drhrrtion  trom  MAiUNe  Coxra. 
Q,  Date  op  ENLwriiesT. 

I.  Up»n  Knuhtmrs't  Wah  UNAprBKnsNnRD  l>Rj>RiiTitn 
K.  luTRKATMENT.  Poor  Food,  etc. 

L.  UOMBajCRNlMH. 

M.  CAU.KD  TO  Gbrmanv  roR  Miutart  Ddtt. 

K.  Restored  to  Dunr  Without  Tiuai Paife  41,1 

0.  A  VoLUNTEUt  Not  a  Dsautrui  Arma  Volvhtbbs  Aomy  Uta- 

SAltDBB. 
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1.  PUNlSnUENT. 

A.  SBCTIUK8  1996  AND ISSf!,  R.  8.,Ux&ULY6eTeRBri)BTliieorPi:ACE. 

B.  EVIDKNCR  or  PRRVIOUH   t)K)IKIITIOX   NoT  LuilTED  TO  ('UHRENT  EX- 

USTMBKT. 

C.  Cosirisrn  ix  I'knttkntiaiit. 

1.  Conviclpd  r>(  Jijuflniurt  only,  nifty  not  be. 
'i.  Couviciiil  kIki  i)f  oiliiT  oKi-nuM  »!■>.  tutty  he. 
P,  Pbumtiov  IV  TiMF  nr  War  iii>tTiiiai.  in  TtMit  ofPsACK— PusiHti- 
UKXT  Mat  Not  Exc-etn  Lmrr  FiXSD  in  Exscittits  Obdkb. 
H.  LESSF.It  IN'CLirDED  OKKKSSE. 
Zn.  RK8T0RAT10N  TO  DUTY  WETHOtTT  TRIAL, 

A.  No  Lk»ai.  OiUEL-rioN  ir  UniiKHTBa  SuniiBNDt:»a Page4l€ 

1.  No  l«<ical  objection  if  dewrirr  fmiKlulRnUy  rnlinlti. 

B.  AfPLtCATtoK  Should  bh  by  (.'oufanv  Couhasdbb. 
CIN'G  GOOD  TIME  L(>ST.    (Sec  Forty- ■hjiitii  Anncue  or  War.) 

JBFEITUBES. 

A.  Or  Pat  axd  ALton-.txui. 
1.  No  spn'ico,  no  pay. 
3.  C'onviriiou  ilijupproiiMl  on  ground  that  evidence  did  not  miauia 

chug« — no  forfrittim. 

3.  Rcaiotailon  to  duty  without  uul. 

4.  Diadiaiged  without  honor Pagt  itJ 

6,  ConWction  dtMpproved,  no  mwon  givon— ijumtion  of  (orfetture 
mttfJnl  adniiniamtivvly. 

0.  Acquiilcd— no  forfcititra. 

7.  R«moval  od  cbaig«  removm  liftbBl^  to  b«feitur«. 

B.  Or  Rmma  or  Citizsnshu-  and  iNCAPAomr  to  Hold  Orrici. 

1.  Philippin«ecnutdoMnotforfoitcitLM!n«hiFi PagtitS 

C.  PaiVATB  Mo.vET  Not  Foepbitbd. 

D.  Iknakb  Dkhxdtxu  Dors  NorSirmcH  h'anvKnvnr.. 

E.  Dsposrra  FosrEitBD. 

F.  Balanor  im  Dkbbuteb's  Favor  Ama  Sbttuiuemy  Cam  Not  db 

ITuKn  TO  Pat  Dkbt  to  Company  Fdsd, 
XT.  PARDON, 

A.  I'ak  Not  Rkvovr  a  CnAntiR  or  Drhkiition. 

B.  Bv  Proclamation  ox  t'oNnmoK  of  Retcrm  to  Ssbvicb. 

1.  A  <lMCr1«r  of  twn  uneni«  rvtumed  and  Itniahud  one  enliitment — 
pftrdoned Pagt  41$ 

2.  Pnicliiniutiou,  Man'b  U,  1H0:>,  applies  to  men  aimsted. 

3.  No  BmncKly  prorliunation  in  (orve. 

C.  Pabdom  Not  Extekiied  to  DssKitTBBa  at  I.aroe 

D.  Bbotobatiox  to  Dltty  Without  TitiAt,  m  CoxOTEticrivE  Pajuion. 

E.  pRAmcs  TO  RiurrnRS  CmzETtRntF  to  CoKvicrsn  Ossbbtkb  Whosk 
Conduct  in  C'lvii,  Lifk  Hah  Bbkm  Good. 

I.  Should  nihmil  <-ortificiitnii  frnm  roputable  HtimM. , . .  Fag»  4X0 

F.  Soldier    Convicted  or  Dbsbbtioh  box  Rbtajnbd  ta   Sbbvicb 
Should  ArrLv  r'lR  Pardon. 

XVI.  REMOVAI,  OF  CIIARGR  OF  DESERTION. 

A.  HKruBTAav  Mat  Behove  Chakok. 
1.  lilt  nuty  d«ddo  b  d«ant«r'8  MTvice  to  bo  honmt  And  faithlul  (or 

the  purpow  ol  rMnliatnient.    {Set  VI  D  mtt.) 

B.  By  xs  lIoKORAtiui  DtHOitABOR. 

C.  Bbcauhe  Erronrocrly  Madx. 

1.  Prisoner  ol  war. 

2.  Inauin  •oldi«r Pagt4Sl 
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ZTI.  REMOVAL  OP  CnARGE  OF  DESERTION -ConUBiied. 

C.  BeoAUSK  ExaoxKOUMV  Mauk— Continued. 

3.  Proc«(lur«  in  rvmovliig  dMffe. 

4.  Suldiurou  furlough  dn^>p«d  iarltwrleErdiui  hi  bilunofnooili. 
ft.  Soldier  on  pa*  in)Ht»d  And  put  in  buapiial. 
6.  8ulilii.-r  lurloughvd  by  miHtako. 

D.  Cbakok  ttKMuvKU  UxDKn  RrKout.  Act  or  Comq 

1.  Act  of  Muvh  'i,  1899. 

a.  I'hiuTtL-  that  «w  diqraMd  of  •Kh.m  hw  poiwd  on  iwi  be 

nonuved. 

b.  When  difpoMd  of  ^n  mn  not  bo  nunnvod Pagt  its 

c.  SorviceBiuflt  hawbeeofaoiKatttiul  failhtul. 

It.  Ctaugen  tluit  cut  b«  removvd  oiru  nut  limited  U>  ihoM  made 

b«fora  Uny  1, 1800. 
e.  After  dtDt-rtiou.taiUffimenl  in  Nav^-can  nut  b«  h«ld  W  be  a 

inuliiity. 

t.  N'ji  romuved  if  dmerwd  while  utidvr  rh&iSM Pagt  its 

|.  An  unrollod  nun  did  mil  meet  liiv  dmtt  but  enUMod  dao- 

wber«  M  a  voliwtwv— Bot  a  dewrter. 

5.  ArtofMuy  17,  ISSB. 

1.  PuTpoM  of  act  to  chaBjre  naius  tmm  that  of  dMoner  to  that 
of  8[>ldier  honorably  dlai'hurgeij. 
£.  RKitToiuTioK  Tu   DuTv  WiTHnuT  TiuAL  Xif  ab  Not  OriUUTI  AS  AM 

AcqtmTAL  TO  Revovb  Chahob, 
F.  KiNDiNfl  or  Nut  Guit-rir  uv  an  Illriiai.  Kkoihental  Coukt-Mabiul 

DntM  Nfrr  flKKOVK  CtUltOS  or  DSRSKTIOM. 

ZVIL  DESBRTBH'S  KELKASE. 

A.  IxTRNUKii  ruR  Mkn  IK  Wrohk  Fatos  Onb  IIijkdxbo  ako  Tmut 

Akticlb  of  War  Has  Rdn. 

1.  At tiT  rptiiru  t»  miliiaiy  (ywtnii  Ono  lliiudmd  and  Thiid  Article 
[|<Hw  nut  run Pafft  iH 

B.  A  Pakconbd  UutHOHuaAiiLy  UiacBAiiaBi>  Soumek  Not  a  Sumbct  run 

Rklkahk, 

C.  Desionied  roK  PssaoNa  IK  Sbrvicb. 

D.  Not  Intknoku  nm  \*»v*  to  Dkckahkk  Pkiuionm. 

E.  Nor  Intended  \h  a  Dimibabos  moii  thb  Aomv. 

F.  Not  CiIvkn  r<>H  Ueskxtiom  in  Tinb  or  War. 

G.  Mum'  ns  Phrcarkd  *o  as  to  Suow  Tiut  it  is  Not  a  Duchasos. 
H.  Procbliurb  to  Obtain Faft4tS 

ZTOL  DESKRTION  IN  TIME  OK  WAR. 

A.  Dbsertiom  BRroRB  Bxcbanob  or  RATincATioNB. 

B.  DuKiNO  War  Wmi  Fonaiox  Enkkv,  Tikb  or  War  at  Hows. 
XII.  RESPOXSIBJLITV  FOR  GOVERNMENT  PROPERTY. 

A.  Acquittal  or  Deskbtiok  Doks  Nor  Rbuiivb  ritOM  RKm^NniBiurfr 
JX.  OFFICER, 

A.  A.s  OmctK  AsHctisoKo  to  Canada. 

B.  As  Orncxn  Wkvt  to  Piaob  Far  rBOti  tsk  Placb  IIb  Was  AirraoK- 
iZBo  to  Viait. 

C.  ErrKCTB  or  Dkhi^iitkd  OmcRR. 

D.  No  Covnr  Cam  Rkvibw  Action  or  President  i.v  Dkoppiko  OmcEK 

AS  A  DlWEaTBB. 

E.  Arm  thh  PKK)ai>sKT  Has  Dboppsd  am  OmcBR  trb  ^atdt*  or 
LotiTATioNs  Does  Not  Run Page4St 

F.  Not  Bnthlkii  to  Tiual  Undsr  Skction  1230,  Kbvisbi>  Statvtbb. 
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XXI.  CIVIL  EMPLOYEES.    (8m  Civit.  EMfLOTSBS.)  I 

A.    CAK   XoT   IIK    DviKKTRKIt.  I 

XXIL  RUNNING  AWAY  OF  RECKUIT.  I 

A.  LlAMJ!  n>U  EMUKUJ-RHkKT  IX  VlQUTIOM  OP  SRcnoK  MSA,  R.  S.  I 

I.  The  offense  of  dcnei'tion  is  C'Oiiimiited  by  art  oflic«r  or  ciUutedJ 
man  who  atwoiiU;  liim^i-K  nnlhout  authuritv  from  the  military  serv^ 
ice  with  the  intent  not  to  return  tlierelo.'  Thn  nlTense  boinontoBl 
comploto  whvn  tlio  iiil«ut  not.  to  ruturu  hiid  hi'cil  fully  formed,  andl 
the  officer  or  enlisted  nun  has  conunit  led  an  overt  act  looking  lowardi 
hi^  iM^raiiou  from  Uio  uuJilary  ttorvico.  C.  16X67,  May  9,  I9l0j* 
97S7,  Feb.  7,  1901. 

I.  A.  Bolli  elements  of  rieaertjon — !.«.,  thc/iri  of  tJio  unauthorized 
votui)lur>'  withdrawal  and  (he  inUtU  permuiiontly  to  abandon  the 
service — must  be  proved.  Tlie  intent  may  bo  inforred,  not  from  tlie 
fact  of  HlK«vnibt^  alone,  hut  from  thu  ciivuuistanceit  attumliiij:;  this 
fact,  and  the  duration  of  llie  absence.  An  unauthorized  absence  of 
n  few  Iiouix  may  bo  sufiicii'iil.  cvideijce  of  ducli  intent  and  thus  proof 
of  a  desertion  ' '(('.  I056:i,  Mar.  JS,  lUOiS),  while  an  ahgence  for  a  ron- 
sidorable  interval,  unattended  by  ciirum-staiices  indicating  a  pur- 
pose to  separate  premanonlly  from  the  service,  or  to  diasolvo  the 
pending  engagement  of  the  soldier,  may  be  proof  simply  of  absenee 
without  leave.  Each  case  must  bo  governed  by  it«  own  peculiar 
facts,  and  no  ceneral  rule  on  the  subject  can  be  laiti  down.  R.  8, 109, 
Mar.  14,  1864;  26.  34G.  Jan.  $,  ISGS;  .p.  1S3.  Juhj  1.  1S7S. 

I  B.  Desertion  does  not  tieccssarily  include  the  offeniM!  of  absence 
from  station.  Thus  A^U  that  if  at  one  of  our  largo  stations  an  enli.tled 
man  should  leave  his  company  and  barracks  and  pixicct>d  to  another 
barracks  at  the  same  station  where  men  are  beine  enlisted  for  foroign 
service,  and  there  enlist  hiiii»i>ir  without  a  dif(cliai't:o  from  his  com- 

Eany,  be  must  be  held  to  he  a  deserter,  even  though  tecJinically  he 
as  not  committed  the  offon.sc  of  abMciico  frtun  Iiw  post  or  station 
witliout  leave.     C.  247S2,  Apr.  6.  1009. 

I  C  1 .  The  nature  of  the  offense  of  desertion  is  well  illustrnted  in 
cases  of  e.acapc.  Tlie  mere  fuel  thai  a  soldier,  wliile  awnilin^  trial  or 
sentence  or  while  under  sentence  (and  not  discharped  from  the  serv- 
ice) oiicape«  from  his  runfincuifnt  is  not  prooj' (A  a  dcsurtion  on  his 
part,  since  be  may  have  had  in  view  some  mmor  object,  such  aa  the 
procuring  of  liquor,  etc.*  But  an  «'.M;apc,  follnwed  by  a  considerable 
absMioe,  especially  if  the  soldier  is  obli^^od  to  be  forcibly  apprehended, 
k  strong  presumptive  evidence  of  the  exi.iteni^e  of  the  intent  neee-ssary 
to  constitute  the  criuie.  So,  thoiij;h  theahsence  involved  may  be  com- 
paratively brief,  the  circumstances  accompanying  the  escape  or 
attending  the  appreliension,  may  be  such  aa  te  justify  an  equally 

'8«oaoc.  &4SjIKseBt  Af  DticiBioim  of  2i1  Comp.,  vol.  3. 

*  See  dr.  M,  War  Deportment.  «i'ri«a  IDOS 

*  8«a  a  oaeoftbta nature  (auc6ca{iiDg  in  order  tuohtttin  liquor?  in  G.  0. 32,  Dept., 
of  tho  Sontb,  1873;  and  compare  the  cue  tn  G,  O.  87,  id.,  1872,  in  which  a  coa-| 
victioB  ot  dmertion  is  diaappraved  on  th«  gruuni]  ibul  the  cvliluace  showed  "merelyl 
as  Mcapa  (rom  Um  guiudhouae  viihout  inlnnlioD  to  Usve  the  iieTvic«  or  tho  vicinitv 
of  tii«  iwat."  And  m»  in  thin  connerlion  Samuel,  324,  whero  (o  be  "discovered, 
afu-r  a  ehorl  ahMncf.  "in  tlie  punuit  of  wiue  uc-ciilctiiul  Uiiipuniry  ubjt-cl,  Utouc;hd 
pcrhnpo  otbwwiM  tllidt,"  ia  instanced  u  aot  iadicutiiig  »□  ial«iit  by  Lhc  ofI«aM3 
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strong  presumption.  An  escape,  with  tnt«nl  not  only  to  evade  non- 
fini'mont,  but  to  quit  the  service,  wliilo  the  party  is  helil  nnniting 
prooeetliiiics  for  dcsertiou,  is  of  course  a  second  or  additiaQa)  deser- 
tion. R.  31,  gSS,  Apr..  iS7l;  S6,  6t6,  Oct..  1874;  37.  BUI,  697,  Jan. 
and  June,  1876;  S8,  43,  Apr..  1876;  41.  110,  Frb..  1878;  SS.  S6. 
Stpf.,  J8S6.  Of  course  an  escape  fmm  legal  militan'  custody  is 
alwAvs  an  off€t>«f,  and  llie  soldier  wlio  Iin^  escaped  may  (wlicro'  his 
act  uoes  not  amount  to  desertion)  be  brought  to  trial  for  such  offenae 
08  "conduct  to  the  prejudiee  of  good  order  and  niililaiy  discipline." 
R.  10.  674.  .Vot'..  IS64.  It  need  hardly  be  added  that  an  escape  from 
imprisonment  by  a  military  convict  can  not  constiluto  a  dewrtion.  or 
other  offense,  the  party  at  the  time  of  iwcapn  being  no  longer  in  (he 
military  service.'     R.  *5.  6^6,  Oft..  1874:  <*■  16306.  JitaijS6,  190^. 

I'mlonblcdlv,  in  Iho  great  ninjoritv  of  cases,  escape  in  desertion.' 
a  lS7S6.Jan.S7.  1902. 

I  C  2.  KnlUling  in  tJie  enemy's  army  by  e  prisoner  of  vrtr  b  doser- 
tion  unless  submitted  to  as  a  last  resort  to  save  life  or  to  csoApe  ex- 
treme suffering  or  to  obtain  freedom,  Thiia  held  in  a  case  of  a  Inited 
Stales  soldier  wlio  entered  tJie  wrvice  of  the  enemy  from  .Vnderson- 
ville,  Ga.,  in  the  Civil  War.  that  the  burden  of  proof  was  on  him  to 
establisl)  that  he  resorted  to  such  enlistment  wnth  de.sign  of  cfrectinc 
his  escape  and  rejoining  liis  own  army;  and  that  his  abandoning  such 
enlistment  and  coming  wil]iin  our  lines  at  the  first  opportimilv  was 
material  evidence  of  such  a  design.  P.  4S.  144<  Oct.,  18$0;  &/.  tOO, 
Dee.,  1891. 

I  l>.  .\  soldier  durin^j  the  Civil  War  permitted  himself  to  bo 
drummed  out  of  the  service  pursuant  to  the  illegal  sentence  of  a  court 
comiHtsed  of  enlisted  men.  Hffd  that  lie  was  technically  a  deserter. 
C.  his.    May  9.   1896:  16HS.  Apr.  14.  1904. 

I  E.  itfid  that  misbehavior  before  the  enemy  may  be  evidence  of 
desertion,  but  that  it  is  not  an  oascntial  elomcvt  of  it.  C.  9787,  FA. 
8,  1901. 

II  A.  A  dcsortcr  at  large  obtaine<]  employment  in  thfl  Quarter- 
master's Department  aa  11  tenmster  by  representing  himself  to  be  n 
citiEcn.  It  was  discovered  that  lie  was  a  deserter  at  large,  field 
that  he  was  not  competent  to  eiilcr  into  oontriietuni  relations  of  any 
sort  with  the  United  States,  and  (his  is  especially  true  when  his  under- 
taking wa.1  in  direct  conflict  with  the  t^>rms  of  his  enlistment  contract, 
which  was  in  full  force  at  the  date  of  his  einjiloyincnt,  and  that  as  his 
emiiloymeiit  ta  a  teamster  was  obtained  by  fraudulent  concealment 
of  tho  fact  that  he  wos  a  deserter  no  benefit  can  accrue  under  his 
emplovment  and  he  is  not  entitled  to  pav  for  services  rendered  in  tbftt 
capnci'ty.     C.  14017.  Jan.  ZS,  190.'i. 

III  A.  Peaco  oOicers  generally  are  authorized  by  law  to  arrwt 
deserters  and  to  restore  tliem  to  the  proper  military  authority.  Htld 
that  if  in  making  such  arrest  resistance  is  encountered,  tho  officer  baa 
the  right  to  use  such  force  as  is  necessorv  to  overcome  such  resistance, 
but  uo  more.     C.  2.i9.i0.  Oct.  S,  1910. 

'  Bill  «ee  noir  wp.  &  ol  th*  eumnury  court  a^-i,  appmvpd  June  18,  1838  (30  Stat., 
484),  which Hubi«clfl eeooral  prlflODen  to  puoLthmenC  for  vinlottni;;  tho  ArliclMu(  War. 

■BMCWMpabliiihMl  in  «.  C.  M-  (>.  14.  H.  Q.  A-,  1880;  do.  40.  44,  id.,  1882;  do.  SI, 
U.,  ISM:  do.  279,  Dopl.  of  tho  Em(.  IS80:  cio.  11,  Ponl.  of  lh<->  Mo.,  1885;  do.  IS, 
Depi.u(Ca].,lS77;ao,  125.  Dflpt-uf  iheD»kut«,18te:  do.  M,  iil.,  ISSS;  do.  fi,  l)«pU 
<i  iLg  Pblte,  1873;  do.  35,  DopU  of  TexM,  1S76;  do.  H,  Id.,  mi. 
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m  B.  On  the  question  of  whether  or  not  A  forcible  entry  ot  a 
tlwdliD^  can  ho  uiadv  l>v  A  pi'ttco  olficcr  lo  orrt'st  n  (lcei>rter,  hiul  that 
auv  entrv  which  would  be  warranted  hv  tholawof  aStMtowould  in  all 
rohahililvbcsustftineit  by  tlic  Fcdt'raf  courts.  C.  g3930,0ct.3, 1908; 
•m,  Oct.,  'isy4. 

Ill  C.  Certain  peace  ofliconi  d(v)ignnto<l  by  the  statutes  an*  empow- 
ered to  make  arrosts  in  ihoir  uwn  juristHctions.  Ufld  tliat  once  thn 
armt  is  tccomplbhed.  all  ciuMlion  of  loeallty  in  so  fur  lis  the  drliv«rv 
of  lJi«  prisoner  is  con(:i'nic<i  fulls — iind  tlio  prisoner  may  bo  delivered 
at  any  deaienat4>d  point  reifardless.  of  State  or  otiicr  iuriadictioiial 
Unfw.»     C.  mSO,  Oct.  9,  1908. 

HI  D.  In  Tiew  of  the  requirements  of  section  2  of  the  act  of  June 
18,  1808  (30  St-at.  484),  authorizing  civil  olllcers  to  arrntt  dcsertora, 
etc.,  held  that  the  officer  makin;;  the  arrest,  in  the  event  of  a  writ  of 
habeas  corpus  being  issunl  by  a  State  court,  should  miiko  nauni  to 
tbe  court  justifj-ing  lu»  custodv  in  the  operation  of  that  act.  C. 
17SS7.  M(M  5,  1000;  zaSSO.Ocf.  9,  1908. 

HI  K.  Where  a  civil  ofiicinl,  Iinviuf;  unulo  an  arrest  of  a  deserter, 
concealed  him  from  the  military'  aulhoriliea  and  afterwards  permitted 
or  connived  at  liis  escape,  rfcnnmeniint  ihut  the  Attorney  Gencrid  bo 
requested  to  instruct  the  pro^>er  l/nitcd  States  district  attorney  to 
initiate  proceedings  under  section  &45S,  R.  S.  H.  4^*4^1  •  Dte.,  1878; 
C.  561,  Oct.  Se,  1894. 

m  F.  The  statute  oonfcrrinfi;  authority  upon  civil  officers  to  appre- 
hend and  deliver  deserters  should  not  be  coustnied  as  takinf;  Kway 
the  authority  for  their  apprehension  by  a  citizen  under  an  order  or 
direction  of  a  military  ufuccr,*  but  the  legislation  stiuuld  be  treated  as 
providinc  an  a<lditionat  means  of  securing  the  arrest  of  deserters  by 
ooufcrrin;^  authority  upon  civil  oflicers  td  fippreliend  tliem  without 
miUtar>-  orders — leavinR  the  former  niethoil  still  legal.  Under  tJiia 
view,  tlie  orreat  of  a  dc-ierter  by  a  citizen  i-s  leeftl  if  made  i>ui>iunnt  to 
the  order  or  request  of  proper  authority,  but  not  otherwise.  C. 
17SS7-A,  Jvi'j  SO,  11)09. 

III  G.  Tlie  right  of  the  United  States  to  arrest  and  bring  to  trial  a 
deserter  is  pftranmunt  to  nnv  right  of  control  over  him  bv  a  parent  on 
Ute  la^und  of  his  minority.*  F.  68,  SS7.  Mar.,  1893;  0.  1907,  Jan., 
1890;  tmS,  Jan.  14.  IS07';  41G7,  May  S3,  18S8;  4^44,  Jitne  £,  1898;  < 
lSg90,  Mar.  S5,  1902;  tSSOO,  F(h.  16,  1906;  S.561,  Aug.  S8,  1900; 
S870,  Jan.  14,  19U7. 

IV  A.  A  anldier  wlio  had  been  extradited  from  Mexico  solely  on  a 
chiirKe  of  theft,  fi'Ul  not  liable  to  trial  as  u  deserter;  the  prmciple 
tliat  a  peraon  e.\traditei(  on  account  of  a  certain  oller^od  offense  is 
exempt  fmm  trial  on  any  other  criminal  ulTense  *  beini;  ucomed  appli- 
cable  where  the  other  offense  is  a  military  one.  P.  $7,  495,  ana  38, 
107.  Jan.,  IS!Mi;  49,  $2,  6V;X.,  lS9i;  C.  5SG1,  Oct.  S,  1911. 

IV  B.  A  dfserler  from  our  Army  can  not,  in  the  absence  of  any 
international  convention  allowing  it,  legally  be  arrested  as  such  in 
Mexico  and  brought  thence  mto  Texas.     P.  39,  4^8,  Mar.,  1890. 

'  See  Cir.  R7,  War  Dnwrtmeot,  Ort.  23, 1908,  whifh  publiah™  Ihc  abovp  oriinioa, 
*  See  KuMt  v.  Mofflit  iWa  V.  B..  mh). 

*AiraC'Oai-auw.  3TI-'pd.  Reii.,CGS;  /n  rf  KuutiiioD.  41  id.,  876.    Aadi-vm[juv/nrt 
OrituU'y,  137  U.  S.,  147.  and  In  it  Momttey,  ui.,  167, 
'  U.  8.  ».  BMiBclwf,  119  II.  8,.  407.  i 
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IV  C.  The  existinji;  extradition  txeatiea  with  Great  Britain  con- 
tain no  provision  fur  tlio  cixtj-nditton  of  «  de8er1«r  or  for  tlio  aurreoder 
of  an  oscaped  convict.  P.  63,  ^6,  May,  189S;  C.  15^1,  Mar.  SO, 
1909. 

V  A.  The  United  Stftt«B  has  entered  into  an  undoratuiding  with 
the  civil  authorites  of  the  country  at  large  by  which,  if  the  latter 
apprehend  a  dosertcr  und  surrender  him  at  a  military  po«t,  thi^y  will 
be  rowni'dwi.'  This  law  ia  not  coupled  with  the  rouuircmcut  that 
the  reward  »hidl  bo  conliiifieiit  unon  the  conviction  hefore  a  courtr 
martial  of  the  soldier  8um.-nderv^,  nur  upon  any  other  contingency, 
but  eimply  di>miindit  that  whore  there  is  a  good,  honest  belief  on  the 
part  of  the  person  making  the  arrest,  and  this  belief  is  founded  on 
8urEici«iit  evidence  to  warrant  the  arrest  being  made,  there  should  1« 
no  quibbling  as  to  technical  rensims  for  tlie  failure  on  the  part  of  the 
Unitwl  States  to  meet  its  obligation.  With  this  should  not  be  con- 
fuunded  the  (jueation  of  whether  the  $!>0  paid  as  a  reward  slmll  be 
charged  to  the  United  States  or  charged  to  the  deserter.  C.  !7S27-A, 
Avg.  IG,  ima,  Oct.  16,  1910,  Oct.  IS,  VJH),  and  Oct.  St,  1910. 

V  A  1.  The  clause  in  successive  acts  of  appropriation  for  the  sup- 
potl.  of  the  Army  aulhorizing  the  payment  of  rewards  to  civil  officers 
or  citizens  does  not  ntillif)'  tne  requirements  of  permanent  le^lation 
as  found  in  section  6,  act  of  Juno  18,  IS'JS  (30  Stat.  484),  and  in  the 
act  of  Juno  16,  1S90  (26  Stat.  157).     C.  17327,  Jan.  t,  1906. 

V  A  1  a.  Ihid,  that  the  statutes  which  confer  aiithonty  upon  civil 
officers  to  apprehend  und  deUvor  deserters  should  not  bo  construed  as 
taking  away  the  authority  for  their  apprehension  under  an  order  or 
direction  of  a  military  otiicor,  and  thiit  the?>e  statutes  sliould  be 
treated  aa  pro\'iding  additional  means  of  securing  the  arrest  of 
desertere  by  conferring  authority  ui>ou  civil  officers  to  appi-ehend  them 
without  mditarv  order,  leuving  ttio  furmer  method  still  logid.'  0. 
I7SB7,  Jan.  7,  i!fO/>;  18677.  Xov.  7.  1905. 

V  B.  The  law  und  the  regidalions  evidently  contemplate  the  appre- 
hension and  deiiveiy  to  the  inilitary  authorities  of  deserters  who  are 
at  lai^ge,  viz,  ai-e  fumlives  from  uulTtaiv  custodv-  0. 16201,  Apr,  £6, 
1904;  i7Sg7.  Sept.  SSI,  190S. 

>  The  UWH  undi^r  wliicli  (la-  Tuwurd  \\t  p«id  an>  aa  follotra:  S«<.-.  3,  acl  ot  Jun«  IS, 
1890(26  Slat.  1&9):  "Thattha  UaiUxl  Statu* uumhuliiaDd  their (lvputin<,iiborifE«,aDd 
tbo  deputies,  cnuublw,  and  nobceolBccnof  towaaand  dtiOTRr«hcn>bv  authorised 
to  approheod,  oirait,  and  receive  the  eurrender  ol  any  deeertvr  Inim  Ui«  Anny  for  tbu 
purpom  of  dwirorinii  him  to  any  pnrRon  ia  tho  militon-  imrvico  autborued  to  rxccivo 
him."  Aod  sec.  2,  wl  of  Oct.  1,  ISUO  (26  SlaL  MS):  ''That  it  ehall  be  lawful  lor  aoy 
civil  officer  having  authority  under  the  lamt  of  the  united  Stuteaorot  any  State.  Ter- 
ritory, or  DiMfict,  to  aTrMt  ofteudora,  to  mimmarily  uiort  ad««ertcr  from  the  mthtary 
wrviceof  tbe  Unllad  8uu«  and  deliver  him  into  the  custody  of  the  ndUtary  authority 
ol  the  Otmeial  Govommem."  Set-..  G,  act  of  Juno  IS,  18W  (30  Stat.  484):  "That  it 
ahsll  bo  lawful  fur  any  civil  oflircr  having  authority  under  the  laws  of  the  United 
States,  or  ot  any  Stalt.-,  Territor]r,  or  OielrK^i,  to  arrest  offenders,  to  summarily  arrest 
a  dawrlcr  from  tli»mili(ary  surviceof  the  United  Stales  Bad  deliver  hiin  into  Uiocuib 
tody  of  the  militnrv  authority  of  tho  GenoialQoveninwiit."  Aad  theitaontliatra&a 
In  the  annual  np(>rLipr)ullou  act  n-ada  as  tollowg:  •  •  ■  "for  the  appnheiufoik, 
leciuing,  and  duhveriug  of  dcaerlers,  including  escaped  roilitary  priaonera,  and  tha 
expsosw  iacideat  to  thnr  punniit,  and  no  greater  sum  than  fifty  dollars  for  each  de- 
serter or  eecap«d  mlUlary  priMiner  shall,  in  tlio  diacn-'tion  of  tbe  Secretaiv  of  War,  be 
Slid  to  any  civil  oIliri>r  or  citiipn  for  such  sorvicee  and  esneusee;  ■  *  *  Act  of 
ar.3,  mil  (311  Stat.  I04S). 

■  See  atris  nf  Juae  IS,  1R90  (26  fiUt.  1S7),  and  Juno  16,  IBSB  (30  Stat.  481},  aad 
Apr.  a,  ItMM  (33  Stat.  206), 
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V  B  1.  Hrld  that  as  ihn  word  "deserters"  as  used  in  the  appro- 
priation act  wfiich  intikes  provision  for  Ihi^  niipi-cliciisioii  and  di'livorj* 
of  deserteni  lia.1  been  €onstmi>d  to  include  soidit-ra  charjjL-d   willi 

rdesortion,  thai  tliu  word  in  not  liiititod  to  soldioi-s  who  may  mthne- 

Suentiv  bo  convictwl  of  that  offense,  and  that  the  mwiird  can  Icgiilly 
«  paid  for  tiio  appn^henKton  and  delivery  of  the  soldier  charged  witn 
Ldetiertion,  ulllioii;;hliomav  subsi-quvully  be  discharged  without  trial. 
[  a  8S7S,  May  2i,  lOa):  ilOSS,  Sept.  4.  1901;  t!£39,  Sept.  SO.  1901; 
t53SL  Sept.  S4.  1903;  17SS7   Sept.  S9,  1911. 

T  B  2.  A  reward  may  legally  bo  paid  oitht-r  where  the  Hohlier  has 
b<*Ji  charged  with  desertion,  or.  thntjgh  not  charped  with  desertion, 
it  Coil  be  determined  aa  an  a<lnuuts1riitivu  qiii.-4ttoii  Ihtit  tlm  soldier 
waa  a  deserter  in  fact.  Wliere  a  soldier  has  not  been  charped  with 
dt.t4ertion,  a  pen«on  appreltciidiDt;  liiiu  as  such,  in  order  t^  claim  th« 
reward,  muiit  bo  able  to  show  that  he  was  a  dwurter  in  fact.'  0. 173S7, 
Apr.  20,  1907. 

¥  B  3.  A  polico  ofTlcer  arrested  and  delivered  a  man  who  was 
charf^d  with  desertion.  Held,  that  the  reward  was  properly  paid 
to  hini  even  though  siiliaequeiulv  the  man  was  con\'icted  of  flfbaence 
•wilJiout  leave  only.  G.  10190,  Apr.  10,  1901;  14567.  Avr.  29,  1903; 
18S92.  Dec.  o,  1905;  17327.  Feb.  S3,  1906,  Nov.  6,  1907,  and  July  IS, 
190H. 

V  B  4.  Wlion  a  reward  is  offered  for  a  soldier  who  is  claimed  to  be 
absent  in  desertion  and  who  is  siibsec|iiently  apprehended  and  tried 
for  abflcnco  without  leave;  heU,  that  the  onieer  offvcliug  the  uppre^ 
hviision  is  entitled  to  the  payment  of  the  reward  as,  for  purposes  of 
apprehension,  the  alisenteo  was  a  <les«rtvr  ui  fact.  C.  I29s6,  July  SI, 
mi;  S4S2.  Dec  5.  1898. 

V  B  S.  A  deserter  was  arrested  and  delivered.  iJeW,  that  the 
reward  was  properly  l>"id  even  though  the  charge  was  sul)8equontly 
sot  aside  as  havui^'  been  erroneously  made.     G.  17327,  Nov.  28,  1908. 

V  B  6,  Iltil,  titat  in  order  to  entitle  an  officer  to  the  reward  it  is 
not  necessary  that  the  fact  of  desertion  should  bo  found  by  a  court- 
maitiid,  but  that  it  is  sulTicieiU  if  the  Secretar\'  of  War.  on  the  facts 
presented,  deejdes  tliat  the  soldier  ajiprchenifed  and  ilehvered  was 
actually  a  deserter.  This  is  n  question  of  civil  liability  and  a  court- 
martial  is  or)fanixed  to  enrm-ce  military  discipline  and  not  to  deter- 
mine such  question!*,  but  its  viu-dict  may  bo  made  the  basis  of  a 
determination  of  such  questions  by  the  department.  0.  11S8S, 
Sept. S5. 1901,  and  .Har.  .30.  1903;  liolO.  Nm.  I4, 1901;  18624,  Sept. 
8.  1906;  173S7B,  Jan.  13,  1911. 

V  B  7.  The  fact  that,  a  deserter  was  dischartired  after  apprehension 
and  delivery  on  haheiLS  eorjius  proceedings  on  llie  ground  of  minority 
at  enlistment,  is  not  ground  for  refusal  of  payment  of  reward  for  his 
apprehension.  G.  3717,  Dec.  A',  iS97;  Li'JOS',  Jan.  15,  1903;  19630, 
May  3,  1906. 

V  B  8  a.  Claim  was  made  for  reward  for  the  apprehension  and 
delivery  to  a  recruiting  officer  of  a  deserter.'  HtJa,  that  while  a 
aubordinate  ofiiccr  would  not  be  authorized  to  pay  the  reward  urUcw 
delivery  was  made  as  required  by  the  regulation,  the  Secretary  of 
War  could  legally  waive  atrict  compliance  iherewilh,  as  the  act  of 
approprintiun  does  not  specify  the  place  of  delivei^',  and  recommended 

•VlComp,  Dec.,  743. 

■See  pv.  123,  A.  R.,  Ed.  lOlO. 
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thai  tlio  mithorized  rewftrd  bo  pai<l  leas  the  expense  inrurred  by  the 
United  Stulcs  in  KOndliij;  tliu  ueiuirt«r  to  Hw  ncurt^l  iiiililnrv  post. 
0.  /7SB7,  June  10.  Vm ,  Oct.  «5,  1907,  Feb.  XI,  190S.  July  S^\  1008. 
Dee.  15,  I90f<,  and  Frh.  SO,  1909. 

V  B  8  b.  Held  tliat  wliere  a  <i(w*rter  was  dolivoroj  to  a  recruiting 
ofTifcr who,  on  «rroiio«ni.t  inrormntiim,  rch'tt-wd  him,  (iip  [H^rson  making! 
the  deUverj-  was  noiu*  (h#  hwa  entilloti  to  tli«  reward,  iT  the  doliveiy 
wiw  iiiude  in  accordance  wilh  the  rcf^iilntions.     C.  17!i37,  Ffh.  SS,  1907. 

V  B  9.  WliiTu  a  nrcruilhif;  ofhciT  was  informed  by  the  deserter's 
coin|»Hny  commander  of  the  place  where  (lie  deserter  eoidd  bi^  fotmd, 
and  employed  u  ]>olieemiin  lop)  with  liini  to  make  the  arroHt,  JifJd, 
tliat  aa  the  prehminary  work  of  locattnt;  the  ilraerter  was  done  by  the 
military  authoritic!*,  ami  the  only  ptirt  perfunnod  by  the  cluimunt 
was  the  actuid  arrest,  confinement  in  the  city,  and  aubseqnent  delivery 
to  a  ^ard  sent  from  the  military  post,  the  policcmnn  was  entitled  to 
a  jjart  of  the  reward  only,  to  bo  dotermined  under  the  law  an<}  regu- 
lation, by  the  Secretary  of  War;  and  that  $25  would  be  nmplo  to 
cover  tlio  portion  of  (he  service*  performed  by  the  claimant  inchidine 
hia  expensee.*  C.  17327,  Jan.  S(/,  I'JOS,  and  Feb.  IS,  lUOfl,  and  May  1, 
1908. 

V  B  10.  Where  a  deaertM'  was  not  arrested  bv,  but  auTTenderf4 
himself  to,  the  ciWI  official,  who  in  good  fnitli  tooft  him  into  custody 
and  securely  held  and  <ltilv  delivered  \inn,fitld  that  the  reward  waa 
propcrlv  pBTable.'  It.  5^,'sm,  Jum,  ISS7;  F.  SS,  ISJ,,  Feb.,  189S;  0, 
jaSO,AprJs,lS.%;  i)l'J(i,  Oct. 30. 1900;  16030,  Mar.  16,  1904;  16118, 
Apr.  I,  1904;  'H09,  Aug.  H,  1905;  18727.  Oct.  17,  1905;  /75«*, 
Nov.  £8,  1908,  and  Jan.  S7,  1910. 

VB  U.  Hftd  that  a  member  of  the  Indian  police,  mtabUshed 
under  the  regulations  of  the  Indian  Ollice,  waa  a  civil  officer  having 
authority  to  arrest  olTerulers,  and  was  entitled  to  the  reward  for  the 
arrest  of  a  deserter."     C.  S^tS,  Oei.  4,  1894. 

V  11  Vi.  An  imnii);ration  inspwtor  is  vested,  by  the  act  of  May  6, 
1882  {22  Stat.,  58),  with  authority  to  "arrest  olTenders,"  within  the 
meaning  of  section  fi  of  the  actof-Juno  18,  1S98  (IJOStat.  481).  Held, 
in  a  pm'tieular  case,  tJint  such  an  inspector  woa  entitled  to  receive  a 
reward  for  (he  delivery  of  a  deserter.     C.  17327,  Jan.  *.  lOOG. 

V  B  13.  A  constable  notified  The  Adjutant  General  of  tbo  where- 
abouts of  a  deiserter.  The  Adjutant  General  advised  the  constable 
that  delivery  of  tlio  deserter  at  a  de.tignnted  place  would  be  accepted, 
and  that  a  <Ietachnient  would  he  sent  to  the  place  for  the  purpose  of 
receiving  the  deaerter.  The  constable  airosted  the  man  anil  held  him 
in  custody  at  tlie  designated  place.  Tlie  sherilT,  however,  acting  on 
the  advice  of  the  attorney  of  the  Commonwealth,  released  the  <ieflerter, 
and,  as  a  result,  dehvery  could  not  bo  made  when  the  detnchtiieni 
arrived.  Utld  that  as  the  constable  had  done  all  that  was  required  of 
him,  the  subtequent  relea-to  of  tho  deserter  by  the  unlawful  act  of  tlio 
shenlT  should  not  be  allowed  to  deprive  the  constable  of  lijs  ruHit  to 
tbo  reward,  and  that  he  waa  entitled  to  the  rcwanl.  C.  561,  Mar.  6, 
1911. 

*  lu  itiiB  CMu  the  AiHklunt  ConipUoller  beld  that  tbe  paynait  ot  the  accouat  was 
autbnriiod , 
'  i-iK.  No.  1,  A.  G.  O.,  ieriM  1886. 
*S««Circ.  18,  A,  G,0.,  ISM,  revoking  imr.  I,  Circ.  2Dv(  1893. 
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TB  14  a.  /7fW  that  prior  to  June  10,  18iW),  a,  polic*  ofTicor  or  pri- 
Tnto  citizen  liutl  tio  iiittliuiity  ua  such  to  orrost  drserters  witliout  nn 
order  or  requfst  of  a  military  officr,'  Ixit  that  tho  acl^  of  Juno  16, 
lS<!tO  (-26  Stat.  157).  and  Jtirio  IS.  1S!)8  (30  Stat.  484),  conferring  on 
ofBcers  AUtliority  to  arrest  desprtcrs,  dhoiild  not  be  rejjardod  aa  tiikini; 
away  the  right  of  a  civilian  or  ciliiH<n  to  arrest  adc»<>rtcr  |iurstiiint  to 
tho  order  or  request  of  a  military  officer.*  Bfltl  further  that  tho. 
reward  could  legaliv  be  paid  to  a  cirjju'n  or  civihan  makirig  an  nrrvst 
under  sucli  order  or  request.  It.  SS,  4I4,  Oa.  IS,  lS7g;  P.  £7,  Sept. 
6.  ISSS:  C.  liSie.Apr.  IS.  tmZ;  17SS7,Jan.,  7  1.905,  Aua.  Z,  1905. 
Srpt.  G.  WOS.  Nov.  S4, 1905,  and  Juh/  SO,  1009;  17S27A,  Dtt.  4,  lOOH. 

V  B  14  (fl)  <I).  The  reward  for  (Jie  appn^hen.'tion  of  a  deserter  is 
payable  to  any  civil  oflirer  or  riliziMi  who  delivers  such  de»erU.>r  iiiU) 
mi)ilar>'  eustody,  iadepoudenlly  of  the  nationality  of  the  person 
making  the  apprehension  and  dnliverr-     ('.  I73Z7-A,  Dec.  4t  1908. 

T  B  14  b.  Htld  that  tho  term  "ritizen"  as  used  in  the  appropria- 
tion act  which  carries  a  reward  for  tlie  apprehension  of  d(«ert«rH  is 
synonymous  with  the  word  "oivilitin"  and  ii*  intended  to  describe  a 
person  who  is  not  in  the  militiin"  service,  and  tliat  tlie  reward  could 
tlicrefore  legallv  bn  paid  to  an  Indian  making  such  nrrc-.tt  pursuant 
(o  rcquwt  of  mllitarv  authority.     C.  17337,  Oct.  S3, 1905. 

V  B  14  c.  Similnrlv  hfU  that  a  reward  could  be  paid  to  a  Canadian 
detective.     C.  /7.J27'  Dff.  4.  1908. 

V  B  14  d.  ;Vs  the  current  appropriation  act  provides  "Reward 
siiall  be  paid  to  any  officer  or  citizen, '  htld  Miat,  aa  citizen  is  here  used 
aj'nonyniously  with  civilian,  wlicro  Uieru  is  no  fraud  or  colliisiou  it 
may  be  paid  to  a  scavenger  at  a  militarr  post,  nottvitlistanding  the 
fact  that  ho  is  there  cmplr.yed.     C.  173^,  Aii^.  S9,  1905. 

V  B  15.  jVn  oiler  of  reward  has  been  complied  with  by  the  joint 
efTorts  of  several  persons.  Htld  that  they  are  jointly  entitled  to  the 
reward.'     It.  20,  Mar..  1S68. 

VB  lij  (o).  A  deserter  was  apprehended  and  delivered  by  two 
men  neither  one  of  whom  performed  tlio  entire  .servico  for  which 
alone  the  reward  is  payable.  Held  that  the  check  in  payment  of  the 
reward  should  be  drawn  in  favor  of  both  men  and  the  division  of  the 
reward  ieft  to  tliom.  V.  IS0£6,  Feb.  6. 1902;  17538,  Feb.  H,  1906; 
18677.  Oct..7  and  N<m.  8,  1906. 

V  B  16.  A  de«ert«r  was  placed  in  conJinemcnt  and  a  reward  paid 
for  his  apprehension.  Afterwards  he  escaped  from  coniincment. 
lldd  Uiat  a  reward  could  bo  paid  for  his  second  ajiprehension,  aa  it 
was  a  second  desertion.  C.  8654,  Jv-U  So,  1900;  14781.  June  10, 
1003. 

V  B  17.  Iltld  tliat  a  reward  may  be  paid  for  the  apprehension  and 
ddiverv  of  an  escaped  general  prisoner.  C.  15891,  Feb.  It,  1904; 
7651.  Fth.  7,  1900. 

V  B  IS  a.  A  deserter  at  large  was  also  charged  witli  embezzle- 
ment of  a  lai^e  amount  of  Clovemment  funds.  JhUl  that  tho  (act 
that  he  was  a  dcsert«r  and  that  the  statutory  reward  would  be  paid 

>  Kur[7.  ><  MoHiil,  llu  U.  a..  ^5.  See  Iliclcoy  r.  Tliuw  (50  Mc,  493),  in  which  il 
wa«hL'Ulibut  [ifuvoHt  auuHhala  iiuil  Uit- right  to arreel  clMerteraand  laatnomjnuitwiut 
nemwaiy. 

*Beenutch!ii8i>.  Von  Bokkelom  (34Me..  130).  in  whtrh  itwonWd  tlintn  miliUry 
offic«r  eon  confine  a  dcMrter  in  ■  county  jnit,  Klliiough  the  jailor  ia  under  no  obligu- 
tion  u>  iDceiva  him . 

•Cyc.  176M7M.  , 
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for  liis  apprelionainn  as  sucli  would  not  jireciude  the  S«rotar>"  ot  War 
from  ollcrint;  itii  tult'tainlt!  rcwnnl  for  Iiis  appro! lonsion  as  an  embez- 
zler' to  be  paid  from  the  appropriation  "Coiitingeuticsof  lh«  Army."'" 
a  17SS7,  ^tw.  «5,  1910. 

V  B  18  b.  Tlio  siimTin tendon t  of  mounted  police  of  Brittsh  Yukon 
Territory  apijrplienapd  a  deserter  fi-om  the  American  Army  ami  deliv- 
ered him  at  Camp  Skapway,  under  pledge  from  tlie  commanding;  officer 
of  that  camp  to  pay  tlic  costs  in  ndditiun  to  tiic  prescribed  reward. 
Iltid  that  upon  appi-oval  by  the  Secretary  of  War  $20  could  be  paid 
from  H|>projiriution  for  "Incidentnl  oxpciises,  Q.  M.  Departiiient" 
and  the  balance  from  appropriation  "Contingencies  of  iJie  Amiy, 
1904."'     C.  l6S7fi.Juh/  IS,  f.Q04. 

VB  ISc.  A  soldier  left  his  post  imd  vras  substMpientlv  appre- 
hended and  delivered  to  tlie  military'  aittliorilien  a»  a  de-ierterW  »  civil 
officer.  ]twn!tfiupi)o^eiI  that  the 'soldier  wtis  n  deserter,  but  upon  hia 
return  he  was  ndjudged  insane.  Held  that  the  stnlulory  rpwar»l  could 
not  b«  legally  paid,  1)ut  advised  that  (he  exjH'i):*!.':^  which  tiio  officer 
had  incurred  bo  paid  liim  from  llie  appropriation  for  the  continf;ent 
expenses  of  the  Army;  also  that  a  rea.'*"  liable  amount  in  addition  be 
allowed  iiim  for  his  services  and  made  a  part  of  the  expense  of  cnring 
for  and  laking  the  man  lo  the  asylum.  C  />{W,  ^im*,  !fiOo:  13778, 
Dee.  i),  ims;  21117.  l'\b.  35.  lOOf. 

V  B  IS  d.  Itequrat  was  made  for  the  apprehension  of  n  man  on 
account  of  other  offenses  than  dfsfrlion  ami  there  is  no  evidence  to 
indicate  that  he  was  n  deserter  in  fact.  Held  (hat  the  exju-nsca  of  tlio 
officer  or  citinen  making  the  arrest,  together  with  a  reaaonablo  com- 
pensation for  his  time,  may  be  paid  fi-om  the  ftji|U"opna(ion  "Con- 
tingcncic-s  of  tho  Army' '  since  the  service  was  actually  rendered  and 
the  expense  incurred  upon  the  request  of  the  mililan'  authorities. 
a  J7SS7,  Apr.  g.9,  1907,  Mar.  SS  and  Apr.  S,  lOOS,  Jan.  S.  1009, 
Nw.  23  and  Dec.  10.  HflO. 

V  C,  After  a,  soldier  had  deserted  the  amount  of  reward  authorized 
by  law  for  the  njiprehension  of  deserters  wna  changed.  ISdd  that  the 
reward  authorized  for  his  apprehension  and  deUvery  was  the  reward 
authorized  at  the  date  of  his  apprehension.  0.  894i  ^<^>  ">  iS6S; 
1076,  Ftb.  eS,  1S95. 

VC  1.  Tho  reward  shall  bo  in  full  for  ail  services  and  expenses. 
a  18877. Oct. 7, 1905: 17Si7-A,Dee. S9, 190S;  17SS7-B.  MaySb.Wlt. 

T  D  I  a.  Tho  legal  liabihty  imposed  upon  the  soldier  by  Arm^ 
Regulations,  to  have  (he  amount  of  the  rewaitl  sl^>p]ictl  ajjainttt  his 
pay,  is  quite  independent  of  tlie  punishment  which  may  be  imposed 
upon  him  by  sentence  of  court-martial  on  coni-iction  of  the  desertion. 
Such  atoppagc  need  not  be  directed  in  tho  sentence;  court it-mnrtial 
indeed  have  sometimes  assumed  to  impose  it,  like  an  ordinary  for- 
feiture of  pay,  but  its  insertion  in  the  sentence  adds  iiulliing  to  il.s 
legal  effect.* "  It.  IS,  320,  Feb.,  1SV5. 

V  D  I  b.  Whei-o  a  soldier,  for  whoac  apprehension  as  a  supposed 
deserter  tlie  U-gnl  reward  has  been  paid,  is  subsequently  hroughlto 
trial  upon  n  charge  of  draerlion  and  is  founil  guilty  not  of  desertion 
but  only  of  the  leaser  and  distinct  olfcnse  of  absence  without  leave,  he 

'  Hoc  XVI  Comp.  Dpc,.  132,  Sept.  1,  l!K)i). 

i&eoXIConip.  Di«.,  124,  Sej>t  3,  IIW4,  and  XVI  Comu.  Doc..  132,  SepU  1,  IWJ. 

*  XI  Camp.  Dor.,  121,  <UiM  St-pC.  3,  IWM. 

•See pu.  127,  A,  R.,  «d.  llllO. 
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clearly  can  not  li^all^  be  held  liable  for  the  reward  by  a  stoppaf;e  of 
the  ainuuiil  ii^HinsL  hm  pav  '  unless  iitd«'«<l  the  nt'iilvnco  of  tttc  court 
expressly  stops  the  amount".'  H.Se,S^7,  Jvl'j,  1S6S:  n,S65  and  SO0, 
Oct.,  1868;  St,  4GS,  June,  1871;  S4.53S  and  690,  Nw.,i87S:  4£.S16, 
Junt,  1879:  J^S,  !i22.  Feb.,  1880;  49, 160,  StjU.  1891;  C.  0036,  June  S, 
189S;  11708,  jyly  1.  190S;  12772,  July  S,  190g;  18080,  Aug.  8,  IdOt. 

V  D  2.  The  right  uf  a  "civil  officer  or  citizen"  to  tlie  reward  for 
Uie  appre)ieii&ion  and  delivonr'  of  a  soldier  chained  with  desertion 
accrues  when  llio  abscnlco  lias  been  delivered  into  proper  miiittuy 
custody  and,  wLicro  no  ftuud  is  ullej^ecl.  no  portion  of  llio  »um  so 
paid  can  bo  recovered  from  a  bonafidt  payee. 

But  iho  orii^iual  pnyiueiit  of  ihu  rewanl,  which  is,  in  \\»  essential 
elements),  a  contractual  undertaking,  and  a  subaequent  stoppai^e  of 
all  or  part  of  the  expenses  of  apprehension,  etc.,  B£ain.><t  a  soldier  are 
independent  tranj^ac lions;  the  de termination  of  the  stoppage  to  be 
made  having  no  necesitaiy  connection  mth  t}>e  payment  of  the  reward 
which,  io  a  majoiity  of  cases,  is  a  completed  transaction  when  the 
matter  of  stoppage  is  taken  up  with  a  view  to  reimburse  tbe  United 
Slates  for  the  expenses  attendant  upon  Uic  appi*hension  of  a  de- 
serter and  his  retuni,  in  a  proper  case,  to  the  station  of  \m  oumpai^. 
C.  17327-A,  Mar.S2,  1910. 

V  D  3.  A  soldier  was  tried  for  desertion,  convicted,  and  sen- 
tenced, inter  alia .  to  forfeit  the  coat  of  hia  apprehension  and  transpor- 
tation. The  reviewing  authority  did  not  anprove  that  part  of  the 
sentence.  Held  that  sueh  a  piovi»ion  should  not  have  been  incorpo- 
rated into  the  sentence,  aa  the  obligation  to  pay  the  cost  of  the  appre- 
hension aud  trau)i))ortatiou  of  a  deserter  does  not  depend  upon  incor- 
poration into  a  sentence  to  give  it  life.'     V.  674^,  Jan.  31,  1899. 

V  D  3  ft.  Parajgraph  127,  Army  Regulations  1910,  provides  that  "a 
soldier  coavictetTby  a  court-martiul  of  absence  without  leave  will  be 
charged  with  the  expense  incurred  in  trans[>or(ing  him  to  bin  proper 
station."  Hdd  that  this  authorizes  a  sloitpage  fur  traiL^portatiun  and 
commutation  of  rations  for  liiniHelf  and  tne  guard  sent  after  him.  C. 
e068.  Mar.,  1899;  6375,  May,  1899;  7 1  ■SO.  Oct,  1899;  9177. Oct..  1900: 
19888,  May  11  and  29, 1906;  17847,  Apr.  19,  1906,  Sept.  £,  1908,  and 
June  7,  1911. 

T  D  3  b.  Where  a  sergeant  was  sent  lo  identify  a  deserter,  sup- 
posed to  be  aervine  under  an  assumed  name  in  another  organbsalion, 
willi  a  view  to  the  latter's  appreJiension,  htJd  that,  (he  sergeant  was 
not  a  "  witness"  (i.  o.,  at  the  trial)  within  thomeaning  of  paragraph  127, 
Army  Regulations  1910,  and  that  therefore  the  cost  of  Tiia  trans- 
portation wax,  under  said  paragraph,  a  proper  charge  against  the 
deserter  as  expenses  paid  for  apprehension.  C.  3566,  Oct.,  1887; 
17830,  Jan.  A,  1906. 

T  D  3  c.  Kxpenses  incurred  by  enlisted  men  iu  the  pursuit  of 
a  particular  deserter,  and  therefore  on  account  of  his  desertion,  may 
properly  be  clierged  agaiitst  him  under  paragraph  1 27,  Army  Kegula- 
tiona  1910,  notwithstanding  the  fact  that  the  person  appreiiended  as 
such  deaerter  proved  lo  be  the  wrong  man.  C.  8185,  May  5,  1897; 
WeS.  Mar.  10,  1902;  17330,  Jan.  4,  1906. 

V  D  4.  A  civil  officer  arrested  a  deserter  and  turned  him  over  to 
a  detacliment  that  was  sent  in  pureuit  of  him.     Held  tliat  be  was 

'TluawucauciuTod  ill  by  Uie  AllomoyUeueralin  IS  Op.,  474. 

■  See  pan.  127  and  128,  A.  R.,  ed.  IHO. 

•  8««  pw.  137,  A.  R.,  «d.  1810.  I 
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entitled  to  tlie  reward.  HtJd,  \viT\\ifr,  that  rlin  expense  of  transporlA- 
li«n  of  tlio  fU-sci'li-r  fmru  rlic  plftr*"  of  dc-livoir  U>  his  sinlton  or  the 
plttPe  ot  triiil  is  a.  distinct  cliai-ge  not  inoliidetf  in  the  reward '  which 
will  be  set  ngnin^t  his  pay  upon  conviction  of  desertion.  C.  SJiOS, 
July  S9,  ISm:  17847,  June  7.  191 1. 

V  r>  4  a.  Tlte  reqiitiviiieiit  of  regulations  (par.  127,  A.  R.  1910J, 
that  A  dosc-i'l<>r  shall  oo  char^fcd  with  tho  cost  of  returning  him  to  his 
station,  ronlpmplatee  travel  from  tlie  place  of  appreJiension  or  of  de- 
liTcrv  1o  militiny  aiitliority  to  liis  proper  stftlion,  and  such  journey 
should  be  made  by  the  shortest  usually  traveled  route.  Where  a 
deserter  was  sent  to  a  piaee  not  by  aueh  sliorlest  route,  held  thai  the 
cost  of  such  H  journey  is  not  that  cuutemplated  in  tlie  regulation,  and 
its  apporlionmenl  sliould  be  determined  oy  the  circumstances  of  iho 
cas«.     ('.  17847.  S(]>1.  2,  1908. 

V  E  I.  Where  a  soldier,  charged  with  desertion,  is  acquiUfd.  or 
where,  if  convicted,  his  convirtioii  is  di*aj>proiYd  by  the  competent 
reviewinp  authority,  ho  can  not  legally  be  made  liable  for  the  amount 
of  a  reward  paid  or  parable  for  hts  arrest  as  a  deserter,  since  in  such 
cases  ho  ia  n.it  a  deserter  in  law.  W.  S6,  347,  Jviu.  18&8;  SO,  47. 
Sept.,  ISG9;  a  95SH,  Jan.  3,  IBOl;  1S0(^>  Feb.  I,  190S;  17768,  Apr. 
iS.  June  7.  IDOS. 

V  E  ?.  A  Bohlicr  WHS  acquitted  of  the  charge  of  desertion  and  the 
acquittal  was  di.iapprovcd  by  the  reviewing  authority.  Tlrld,  that 
he  can  not  legnlly  be  mnde  liiiMe  for  the  amount  of  a  reward  payable 
for  his  arrest  niid  deliverv,  atnco  in  such  cases  he  is  not  a  deserter  in 
law.    F.  SO,  gS9,  Nov.,  fS89;  0.  177<i8.  Apr.  S5  and  Junr.  7,  1905. 

V  E  3.  A  deserter  ia  not  clia^'able  with  the  expenses  of  transpor- 
tation of  himself  and  guard  '  if  liia  conviction  has  been  duly  disap- 
pToved:  such  disapproval  being  tantamount  to  an  acquittal.*  H.  60, 
105,  Mar..  1886:  C.  SISl,  Mar.,  1896:  9540,  Jan.  3,  1901;  ItOOH, 
Feb.  1,  1902;  12168.  Mar.  10,  1902;  tSS75,  Apr.  SS,  1902;  17SS6, 
Jan.  A,  1905: 17788,  Apr.  1  onrf  £S,  and  June  17,  1905. 

V  h  A.  The  frpcMie  of  the  iransporiation  of  a  convicted  deserter, 
incurred  in  the  course  of  the  exeeiniun  of  lii.s  sentence,  is  not  charge- 
able against  the  deserter  under  par.  127,  A.  R..  1910,  but  must  oe 
borne  by  (he  L'nited  States.     P.  52,  21,  Feb.,  1892. 

y  E  5.  The  st<>ppuf;e  agiun»t  the  pay  of  a  soldier  of  tlie  amount 
due  as  a  reward  for  )iis  apprehension  is  authorized  by  regiilatinns 
(a)  upon  cimviction  of  desertion  (par.  125  of  1905,  126  of  1908,  127 
of  1010);  (6)  upoii  restoration  to  duty  without  trial,  the  desertion 
being  admitted  (pare.  126-130  of  1905,"l20-^lM  of  1908,  127  to  l.tl  of 
1910)*  and  (c)  upon  being  brjught  to  trial  for  desertion  and  con- 
victs of  aliscnce  without  leave,  if  the  sentence  dirtd  the  stoppeige 
(par.  126  <.f  1905,  127  of  1908,  128  of  IIPIO).  Held,  where  the  charge 
was  dropjtcd  us  having  l>oen  eiroiicously  mnde.  although  no  formal 
order  was  issued,  that  the  stoppage  shnuld  be  removed  as  imauthor- 
ized  bv  regidnlioiis;  but  that  the  sohlier  sliuuld  have  been  brought 
to  trial  for  the  desertion,  and  if  convicted  of  absence  without  leave, 
the  facts  would  have  justified  tlio  court  iu  directing  the  stoppage. 
0.17827,  July  18, 1907. 

V  E  6.  Where  a  soldier  was  arrested  by  a  peace  officer  in  the  mis- 
taken belief  that  lie  was  a  deserter,  and  expenses  were  incurred  for 

I  Ttiis  ia  incorponili^  in  par.  127.  A.  B.,  «d.  1910. 
•  8ce  p«.  127,  A.  R,.  ctl.  IMO. 
■  See  2$  Op.  Ally.  Geii.,  2S9. 
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bis  auppoH  without  the  rcqucHt  of  tha  military  authority;  Md  Umt 
Burh  ex{><>n:«i>4  can  not  Uwfullv  he  8li>pi>o<l  against  the  soldier's  pay. 
a  ISXSa,  Mau  29,  1906. 

V  F  1.  Unaor  the  law  <if  contracts  the  offer  of  a  reward  is  an  offer 
of  n  promise  for  an  ticl  and  hucom(!t;  bindlTig  upon  substimtinl  per- 
formance of  the  act.  IJeld  that  a  part  pprli>rmanco  only  jjivea  no 
ol»ini  for  c4.mpon»«lii>n.'     R.  20.  Mnr.,  1866;  17S^7A,  Dte.  {7,  1908. 

V  F  2  a  (1).  No  reward  will  be  paid  where  the  deserter,  at  the  time 
iii  arrest,  "w  fton'ing  in  some  <itlior  brunch  of  tlie  Army,"  etc.*  Thus 
hrld  that  ibi-  reward  wits  not  piiyabb^  for  the  arrest  of  a  dv«ertcr  from 
the  ('avnlry,  who,  snhiie(|tjent  in  hi.t  de.tertion,  had  enlisted  in  an 
Infantry  regiiuciit  in  which  ho  wim  serving  at  the  dnto  of  tbu  nrrcftt. 
P.  Si,  t98,  Avg.,  ISJi9:  05,  SS6,  June,  1894.  C.  t6£0l,  Apr.  S6, 
1904;  18694,  Oei.  W.  1905;  184S8,  Aua.  /^,  190.5. 

V  K  2  »  ci).  lltH  that  in  the  case  of  information  funiisbed  witlmut 
recinest  by  a  <Ietcetive  agency  to  tiie  ellwt  (lint  a  deserter  from  the 
Amty  wu  serving  on  lioard  u  naval  vowel,  no  reword  could  bo  paid 
and  no  nllowunee  rould  he  made  to  the  person  furnishing  the  infor- 
mation for  compensation  for  time  consumed  and  expenses  incurred 
in  the  search  for  the  deserter.  C.  t7SS7,  May  6,  1907,  arid  June  S, 
191/7. 

V  F  2  *  (3).  A  detective  gave  information  tliat  a  deserter  from  the 
Army  was  serving  as  an  enlisted  man  in  the  Marine  Corps,  stating 
that  he  eould  not  arrest  him  without  an  urder  from  (he  Socrotary  oi 
tbo  Navy  or  of  War,  and  requesting  tliat  he  be  paid  tlie  reward  of  (50. 
field,  that  tlie  deserter  liad  contracted  a  new  obligation  resulting  in  a 
new  status,  wliieb  is  not  void  but  voidable  ou^',  and  that  a  civil 
oftieer  can  not  lawfully  take  him  out  of  such  service  and  deliver  him 
to  bn  punished  for  his  previous  dwcrlion.  //t-U,  further,  that  tlia 
reward  could  not  be  paid.     C.  ISOO-i,  Oct.  I!,  1905. 

V  F  3.  HtUl,  that  tlie  n*wiird  wiw  not  due  merelv  on  Uie  approhm- 
sion  of  a  deserter,  but  that  there  must  aldo  be  u  delivery  as  prescribed 
by  the  regulation  "to  an  olTicer  of  the  Armv  at  the  most  convenient 
post  or  recruiting  station."  II.  BS,  5S9,  Atk..  1869.  C.  16142,  Sept. 
18.  1903;  173^7.  Feb.  So,  1907,  Ayr.  5.  1009,  and  May  IS,  1909. 

T  F  3  a.  A  police  oflicer  arrestJwl  a  man,  took  him  to  a  recruiting 
Station,  and  m  compliance  with  the  recruiting  oflicer's  request 
started  U)  lock  him  in  the  police  station,  but  before  that  was  accom- 
plishod  tlie  man  wft.s  releiisod  by  n  Stale  court  on  a  writ  of  habeas 
cori>UB  on  the  ground  that  he  was  illegally  held,  having  enlisted  as  a 
minor  witJinut  the  consent  of  his  ]i«rents.  Ilfhl,  tJint  the  deserter 
wa.'S  not  delivered  to  the  military  authorities  witiiln  the  meaning  of 
the  law  and  regulations,  providing  for  a  reward,  and  that  the  police 
oftic«r  was  nut  i>ntillcd  to  the  reward.  Held,  further,  that  as  tlio 
State  court  was  without  jurisdiction  t^i  release  tlie  man  tliere  was  no 
reason  why  he  might  not  be  arrested  again  on  account  of  the  deeei^ 
tiou.     C.  1S95S,  Jan.  15,  1903. 

V  P  4.  A  man  was  apprehended  aa  a  suspected  deserter.  It  was 
then  discovered  that  subse(|uent  tt^i  the  desertion  in  qucistion  ho 
bad  l)een  dishonorably  discharged  for  another  and  sulxiequent  deser- 
tion.    Held,  tliat ».'« the  disiionorable  disdiuige  operated  as  a  complete 

'  AMon  OD  Contmrr«.  21 ;  34  Cyc.  IT3H3;  WaWa  Pollock  on  Contract,  3d  edition, 
by  WjlllMon,  pp.  )3  kud  H. 
•  fiw  par.  m,  A.  K.,  ed.  1910. 
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expuUinn  from  the  Army  that  lie  w»s  no  longer  itubject  to  military 
jurisdiction  aiid  tliorofore  vas  not  a  <li>»(.'rtvr  willtjn  tliA  au'Aaiuf;  of 
the  stAtul«  and  rc^iilation  and  timt  no  reward  could  b«  J>aid  for  his 
ftppMbennion  mid  delivery.  P.  6S,  415,  Ftbntary.  1894;  C.  t7S27. 
Feb.  Se,  1907,  July  ^S,  Od.  G,  and  Nm>.  «,  iOdS. 

7  F  4  a.  A  soldier  wim  dishonorably  discharged  on  account  o( 
fraudulent  onlistnient.  By  mistnlto.  however,  he  was  not  dropped 
from  the  rolU  of  hiii  coin]iiiny  in>on  which  ho  was  carried  as  a  deserter 
at  liLr(;c.  and  while  so  carricvd  he  vttm  apiin^hended  as  a  deserter. 
IlfUI,  tlint  although  he  had  been  eompletely  expelled  from  the 
Army  and  W)i»  a  civiliuii  und  no  longer  umcnaGle  to  trial  by  general 
court-martial  tliat  he  aliould  be  regarded  technically  aa  charge*! 
with  desertion  due  to  tlio  mistake  on  the  rolls,  and  that  therefore  a 
reward  coidd  legally  be  paid  for  bia  apprehensioQ  and  delivery. 
a  17S37,  Dee.  5  JOOS. 

V  F  5.  A  soldier  was  diseliar^od  witliout  honor  on  account  of 
deaertion.  Ho  was  lal*r  apprehended  for  that  desertion.  Hdd.  that 
being  a  rivilinn  lie  was  not  a  dt-serter  and  that  neither  reward  nor 
expenses  incurred  in  his  apprehension  eould  be  paid.  C.  17SS7, 
Nw.  4,  I9f)8:  ina/^,'  Apr.  lb.  1906. 

V  V  6,  A  dejtertor  was  furnished  a  dcworler's  release.  Later  h«  was 
apprehended  for  t)i6  desertion  in  queetinn.  Held,  that  neitlier  the 
reward  nor  expenses  could  bo  paid  for  his  apprehension.  C.  nSS^, 
Sim.  19,  1908. 

V  F  7.  If.  in  view  of  the  limitation  of  the  one  hundred  and  tlunl 
artide,  tlie  soldier  has  a  legal  defense  to  a  proseeuiiuu  for  desertion, 
the  reward  is  nut  puvable  for  Ida  apprehension.'  P.  66, 664,  Sept.,  1 8$t; 
69,  4S8,  May.  1893;  C.  16172.  Apr.  IS,  1904:  16981,  Oti.  ft,  1904: 
17603,  Feb.  SS.  1905. 

V  F  7  a.  After  the  doliveiy  of  a  deserter  by  a  civi]  officer  it  waa 
discovered  that  the  statute  of  limitations  had  run.  Held,  that  in 
Buch  casoa,  as  a  matter  of  pohcy,  the  fidl  reward  should  not  be  paid, 
but  only  a  fair  remuneration  for  the  time  of  the  officer,  togetiier  with 
reimbursement  for  actual  expenses  incurred.*  G.  17602.  Feb.  £8, 
1905;  16981,  Oct  IS,  I904. 

V  F  7  b.  A  soldier  deserted  in  the  Philippine*  and  was  appre- 
hended. At  his  trial  he  maJnlained  that  smce  his  desertion  nad 
occurre<l  subnenuont  to  the  ratification  of  the  treaty  of  peac«  between 
Spain  and  the  (Jniled  States,  tlio  desertion  was  in  time  of  peace  and 
his  trial  wa-t,  thorefore,  barred  by  the  statute  of  limilatinns.  fl^, 
that  in  view  of  tho  fact  that  a  condition  of  war  existed  in  the  Philip- 
pines until  July  4,  U102,  the  date  upon  which  the  Presitletit  pro- 
claimed iK-ace  in  those  islands,  and  that  tlic  ilesortion  occurred  prior 
to  that  date,  the  desM'rtion  was  in  time  of  war,  and,  therefore,  the 
statute  of  limil^tione  did  not  run  and  the  reward  should  be  paid. 
0.19734.  May  IS.  1906. 

V  F  8.  A  deserter  was  arrested  on  the  soil  of  Mexico  in  violation 
of  the  territorial  rights  of  that  sovereijjnly.  As  an  art  done  in  vio- 
lation of  law  can  not  be  made  the  basis  of  a  legal  claim,  hfld.  that 

■  8m  XII  CoBip.  Dec.  64». 

*  Sm  par.  121 .  A.  II.,  «d.  1810. 

*8m  par.  131,  A.  R,,  cul.  ISIO,  which  j>rovid««  thnt  no  reward  hIiilII  hv  paid  in  Ui« 
oaM  of  a  d«i#en«r  who  («n  claim  «x«mpUou  from  punishmoDt  under  ibe  one  hundrad 
and  third  article  of  wu. 
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Uie  reward  could  not  bo  pmd.'     R.  R5,  416,  Mar.,  1888;  P.  £3,  140, 
Mar.  «0.  1888:  37,  495,  Jan.,  1890;  C.  1987.  Jan.,  1898. 

V  F  9.  Held  that  the  n-ward  (ihiKiId  not  be  paid  where  a  desert*']- 
WM  «ixtradKi'd  from  another  vouutrv  oii  other  rliarges  Uian  do^cr* 
tion.     P.  S7,  4^5. 

V  F  1(1  ft.  A  dosprter  i(urr(>nd(>ivd  liiniHeif  to  a  recruiting  offi^-tT 
and  was  pliicod  fur  siife- keeping  in  the  custody  of  u  police  offi<.'cr. 
wlio,  after  roi]Ucsliu2  inslrurtions  as  to  tiie  proper  disposition  of  tho 
prisoDer,  dclivcn-d  liim  to  uoAn^st  inilitHr>'  poitt.  inoiu'ring  cxpi-nsu 
in  no  doing.  Udd  tiiat  lifl  was  not  entitled  to  tlie  aullioriziMl  reward, 
but  could  l<-gidl.v  bo  reimbursed  for  the  expenses  incurred  by  Iiim 
from  the  appropriation  for  the  apprehension  and  delivery  of  deeertera. 
C.  17327.  Jan.  21,  1909. 

V  F  10  b.  A  dcsertt-r  surrendered  to  a  reoruiting  officer,  who  fur- 
niidied  Iiini  trannixirtatirin  to  a  military  post,  where  he  directed  him 
to  report.  Tho  dosertir  while  in  triuwlt  wiis  nrrosti-d,  fftid  that  ho 
was  not  a  deserter  within  the  meaniuK  '>f  llie  kw  and  recitations,  viz, 
a  fugitive  from  nilliliirv  juslicc.  Kuillier  AfVJ  that  theufhoer  matting 
the  arrest  was  nntentiilcd  to  ttip  reward.     C.  l1Sk!7,  Sept.  21.  lOOS. 

VF  11.  Current  acts  of  appropriation  (or  the  support  of  tlie  Army 
proWde  fur  tlie  payment  of  a  reward  for  the  ajiprelicniuun  of  deserters. 
iJdd  that  the  word  'vitizen"  as  therein  used  is  synominnus  with 
the  word  "civilian"  and  is  intended  ti>  describe  a  civil  personas 
dLstinguislie<l  from  an  nOieer  or  an  enlisted  roan  belon^g  to  the 
toilitary  cHlablii-hmerit,  an<l  that  it  wa^  intendinl  bv  tlie  use  of  that 
term  t^  negative  the  view  tliat  sucti  ollicer  or  enlisted  man  coidd 
bi'vxime  i-ntitled  to  the  reward  bv  apprehending  a  de-^erter  and  restor- 
inK  him  to  military  custody-     C.  17S27~A.  the.  4.  1008. 

V  F  12.  An  ofiieor  of  tde  customs,  empowered  bv  law  to  make 
airestn  of  peiBoiis  violating  tho  revenue  fan's,  but  fiaving^  no  sut^li 
general  autJiority  as  is  ordinarily  possessed  by  peace  officers  "to 
arrest  offenders''  (according  to  the  terms  of  the  act  of  Oct,  I,  ISflO, 
2(i  Slat.,  64.H,  authorizing  certain  civU  ofHciola  to  arreat  deaerters), 
hrld  not  entitled  to  be  ))airl  the  rogutatinn  reward  for  tho  nppretien- 
aion,  etc  ,  without  request,  of  a  dcBorter  from  the  Army.  P.  46,  S97, 
Apr..  1891. 

V  F  13.  Hrld  that  a  justice  of  the  poaoo  of  Idaho  was  not.  by  the 
lews  of  that  Stale,  a  pearp  olliwr  or  autliorized  t«  arrest  offenders, 
and  wu.*  tln'refore  not  within  the  terms  of  the  aet  of  Oetober  I,  IRW) 
{26  Stat.  fl48).  or  li't;»llv  entitled  tu  be  pnid  iJie  reward  for  the  arrest 
etc.,  without  requesi ,  of  a  deserter.  Such  justice  may  liy  his  warrant 
authorize  and  thn;*  caiwe  urrc^tw.  but  actual  arrest  perlJkin^s,  under 
llio  laws  uf  the  Stale,  tu  anutlier  c\as6  sherti&i.  constables,  city 
marshals  anil  policemen.     P.  67,  01,  Dtc.  1892. 

V  F  14.  The  n-ward  should  bo  withhehl  where  there  is  e\'idenc*  of 
eoBu*ion  between  the  nlle<;e(i  deserter  and  tho  civil  official.  Adifiaed 
that  a  suspicion  of  .snclt  colhusion  was  properly  entertaijieil  in  a  case 
where  llie  soldier,  after  an  atwence  ui  but  a  few  days,  voluntarily 
8urrendeiie<i  himself  at  or  near  tlie  post  of  deUveiy  to  a  pnliceman 
who  tunii'd  him  over,  without  expense  or  difficidty,  to  l]ie  mUitary 
autburitios  who  did  not  tjvat  Mm  as  a  dosort«r  but  caused  bim  to  be 

'  See  Clay  *.  U.  S.  {Dev.  Cl.  Cb.  Rep.,  25). 
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charftP*'.  tried,  iui<i  convictp<l  as  nn  abspiit4>p  witliout  leave  only. 
U,  $4.  and  100,  Nov.,  1890;  C.  15592,  Dtc.  10,  190S. 

V  F  !5.  Where  the  snidier  when  arrested  had  been  ubeent  but 
Ihreo  days,  and  was  slili  in  uniform,  and  had  not  been  irporu^  or 
dropp»]  as  a  deserter,  and  his  c;(>mpaiiy  commander  did  not  liave 
conclusive  evidence  of  hi.*  intention  not  lo  return,  hfld  that  there  was 
not  suirK4('nt  evidence  that  he  wiis  a  di'uterter  to  iustifv  th«  payment 
<if  the  reward  for  his  arrest  and  delivery.     P.  6S,  iST,  Apr.,  1890. 

V  F  16.  Two  men  who  were  suwiiecled  of  k-ing  deserters  from  the 
Navy  were  apprehended  ami  <lelivert.'d  tu  the  navul  authoritin. 
One  of  llieni  wa.'*  di.'*roven>d  by  siieh  authniiiirs  to  be  a  deserter 
from  the  Army  and  wiui  turned  over  to  a  military  guard  M-rit  fur  liiiu. 
Hfld  that  the  eivil  oflieera  who  made  the  arrest  antl  turned  this 
desert^'r  over  to  the  naval  aulhorilies  were  not  entitled  to  the  rewani, 
aft  they  were  ignurant  uf  the  fact  that  the  suldier  was  a  deserter  from 
Uie  Army.'     V.  l7Si!7,  Mar.  II.  mJ9. 

TP  17.  A  mereliant  BrivHt4.>d  a  man  nrtd  turned  him  over  to  the 
slieriff  aa  a  vagrant.  It  hiter  developed  that  the  man  was  a  deserter 
and  that  the  nieii'linnt  ilid  nnl  know  that  fact.  Utlit  that  as  one  who 
performs  an  act  fur  which  a  reward  is  utlored.  in  ifinoraiicc  of  thu  otfer 
can  not  recover  the  reward.'  tliat  tiie  mercliant  was  not  entitled  to 
tiie  reward  fur  the  aiipivhonsioti  and  drliverv'  of  de^rters.  C.  17SS7, 
Jvla  18,  1908,  and  Mar.  10.  1909. 

V  F  18.  A  civil  ofliccr  without  request  from  the  military  authorities 
arrested  a  man  as  a  dcM'^rlt'r  from  the  Ai'my  who  was  uut  chui^d 
with  being  a  deserter  and  who  was  nob  actually  a  deserter.  Utld 
that  the  oflic^'r  making  the  nrrret  could  not  be  compensated  for  hi-s 
time  and  expenses  and  that  he  could  not  throw  upun  the  Government 
tbo  burden  gtowijig  out  of  hit  own  mistakes.'  R.  tO,  Mar.,  I8(S&; 
a  9529.  Jan.  2.  1901;  ICOSG,  Mar.  28.  1904;  iS580,  8evt.  19.  190S: 
SOree,  Dee.  is,  1906;  17S€7,  July  8,  1907,  Sept.  I4,  1908,  and  Sept. 
18,  1911. 

V  F  19.  A  civil  olliccr  by  mistake  arrcslcd  the  wrong  maxi,  who 
sued  him  for  wrongful  arn>»t  and  obtained  juilgment  agautst  him. 
The  ofGcer  then  rcqueste<l  ivimburseim-nt  from  the  War  Departnwmt 
in  the  amount  of  $400.62  for  damages  and  expenses  iitcurrcd  by 
rcoson  oi  arrest.  Held  that  there  i»  no  provision  m  the  appropriation 
for  tile  apprehension  and  dcliverv  of  deserters  for  the  rcimbursciitent 
of  otlieers  who  ineur  liability  l>y  ivason  of  mistakes  in  identity, 
whether  such  mistaken  ave  or  are  not  due  to  a  fniluix-  to  exercise  due 
care  in  the  premiaea,  and  that,  therefore,  tlic  claim  could  not  bo  paid. 
a  t92G.%  Ftb.  SS\  1906. 

V  F  2U  a.  A  deserter  stated  to  a  police  ofllcer  that  he  dc»ire<l  to 
surrender  himself  as  a  deserter  and  inauired  the  location  of  a  recruit- 
ing party.  The  iiolioeman  arrested  tlie  deserter  and  delivered  him 
as  such.  Held  that  while  there  whs  a  technical  arrest  and  possibly 
fact8  which  might  be  construed  i\»  a  deliveiy'  of  thu  du8ert«r  that  the 
claim  for  the  reward  was  without  merit.     C.  173S7,  Feb.  g,  1909. 


I 


I 


*  Anaon  on  Coatncta^  p.  SS,  note  1;  Wald'ii  Pollock  on  Contract  (WillinUiD 'a  od.), 
p.  13.  oote  13. 

*  VI  Cofflp.  Dec.,  743;  and  miu  par.  121,  A.  It..  <!cl.  1910,  which  ptuvlclM  thai  ihc 
nymrd  will  uc  in  full  MtiKTaclioa  01  all  nxpoaiKui  for  nnwiting,  Icoopliig,  and  d«Uvetlag 
tho  dsKTter  nr  Mcnped  tniliUry  prifnner. 
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V  F  20  b.  A  tiescrter  who  was  soning  a  iwntenre  for  vacranry  wrote 
to  liJK  first  »i'rgfitnt  bniionnriiig  liw  wisti  li>  siirrrniler Itimi^olf  as  n 
(leBprter,  The  deputy  shonET  read  the  letter  and  Ihiis  Icimiptl  of  the 
man'ii  idcnlily.  thta  that  if  the  offer  of  a  reward  for  th*  apprehen- 
sion of  (he  lunn  was  withdrawn  the  deputy  liheriff  would  not  be  eu- 
iitted  to  (he  rewarri,  but  I  hat  if  thentriTor  the  reward  waa  not  with- 
drawn and  the  depulv  shmff  ctclivcred  the  dcKurtcr  he  would  bo 
entitled  to  the  rewanl.     C.  17S27,  Apr.  HO.  1009. 

VI  A.  A  deserter  wiis  restoreil  to  duty  witliout  trial  and  thereafter 
served  faithfuUv.  //^Wthnl  honiavbo'reen!istp<l.  €.^004.  Jan. US. 
tsm;  £384.  June  S4,  Ifi9>i:  J<ni.  18.'  IS9S;  9735.  Jan.  SI.  1901;  9769, 
Fth.  4,  1901;  161 19.  Apr.  4.  1004. 

VT  B.  When  a  soldier  deserts  from  one  regiment  and  enlista  in 
another  he  may  beheld  toDen'eout  both  ctdifitmentH  or  either  of  (hem. 
In  the  latter  case  the  Government  abandnnn  the  first  ejilistment  by 
dittchargini;  liini  therefrom  without  honor  ajid  holds  him  to  the  i^econtl 
enlislmeut.     No  transfer  is  necessary.     C.  SS16,  Mnr.,  1896. 

VI  C.  A  deserter  at  Ittrge  from  ilie  Volunteer  Army  was  <lrafted 
in  lS(i4,  and  sen'ed  as  u  drafted  soldier  until  mustered  out.  IliJd 
that  his  status  assueli  diiitU'il  soldier  wa.s  uiiiitfi-ctisl  by  the  fact  that 
he  wiui  in  de»ertiott  at  the  time  he  was  drafted;  nor  wa«  hi»  status  as  a 
soldier  in  desertion  affected  bv  his  being  drafted  or  bv  bis  service  a» 
n  drafUjd  man.     C.  2106.  Mar.  SI,  1896;  670S.  Ayr.  ^7.  1899. 

VI  D.  Upon  the  question  of  whether  or  not  tnero  is  any  way  by 
which  a  man  who  bnsonee  been  convicted  of  desertion,  ami  sentenced 
to  dishonorable  discharge,  the  sentence  having  been  iiiinroved  and 
executed,  can  again  enter  the  service  as  a  soldier,  htln  that  it  is 
within  the  jwwer  of  the  Seerelarj'  of  War  to  decide,  on  the  facts  pre- 
sented, that  the  prior  service  of  the  soldier  was  honest  an<l  faithful. 
even  ttiougb  it  included  desertion,  nnd  that  uiion  such  deci;<ion  be 
would  be  eligible  for  reenlistment,  C.  S0991,  Jan. S,  1907.  Seealao 
DfJfrrlwn  XVI  A  I. 

Vn  A  1.  A  first-elosa  private  of  the  Engineers  was  dropped  a«  a 
des<?rter  and  later  surrenrlered  himself,  and  the  question  arose  as  to 
whether  or  not  he  xltould  be  taken  up  ns  a  lirst-cluss  j>rivate.  Held 
that  the  action  of  the  companv  commander  in  ilmpjnng  this  soldier 
on  ibe  morning  report  an (1  roils  of  the  eomi'imy  operated  to  vacate 
hia  appointment  as  first -class  private,  and  tliat  the  erroneous  action 
of  the  comiiaiiy  commander  in  taking  him  up  tun  a  (irsl-class  private 
uiMin  his  return  to  mililar\-  control,  and  while  in  arrest  and  under 
serious  charge?i.  and  Jiis  subsequent  trial  under  tliat  designation,  did 
not  operate  to  restore  him  to  the  position  of  first-class  private.  O. 
24867.  Mar.  18.  Wll. 

VZI  A  2.  A  tleserter  upon  physical  examination  as  required  by 
the  regulations  was  discovere<l  to  be  insane  and  the  insanity  to  have 
been  contracted  not  in  line  of  duty  and  while  in  desertion.  Hfld 
that  it  Wft9  not  one  of  the  cases  in  which  t  he  Secretary  of  War  should 
188(10  an  onier  for  the  commit  inent  of  the  man  to  the  (Jovernment 
Ilogpilal  for  the  insane,  hut  that  a  discharge  without  honor  should 
issue  if  it  had  not  nIreHiiv  been  delivered,     V.  84497,  Feb.  17.  1909. 

Vni.  Statute  of  lituitaiions.     (See  103,  A.  W.) 

IX  A.  A  soldier  was  charged  with  desertion.  II(M  llmt  this  did 
not  constitute  evidence  tliat  be  had  committed  llie  ofTeiiso.  B.  S, 
620,  June,  1863. 


414 


DESEBTION   IX  B. 


IZR.  An  entry  on  a  morning-report  book,  descriptive  list,  or 
otluM-  fitlioifti  stal^niont  or  rc'turn  that  ft  aoIiJicr  divwrl^o  on  a  ccrlAiii 
clay  was  hoM  &a  nut  k-;;ul  evidence  tbat  he  hud  coiiiiuitled  llio  uSeuse 
of  dwcrlinn,  but  evidence  only  of  the  fact  that  he  had  been  charged 
with  conimis»iou  of  sucli  offciuH.-.     B.  82,  15,  Mar..  1866. 

IX  C.  A  report  from  The  Adjutant  Geneml's  Office  contained 
extracts  from  the  muster  rolls  of  a  regiment  in  which  was  recorded 
the  statement  that  a  soldier  of  that  reKiment  had  deserted  on  a  cer- 
tain date.  HfJd  that  this  wasinsutTicient  proof  of  the  fact  of  desertion 
to  justify  the  soldior's  cuuviction  for  that  oQciuw.'.     R.  1$,  88,  Oct., 

IX  I>.  A  report  of  prisoners  contained  the  statement  that  a  soldier 
deserted  on  a  certain  day  and  was  sti)]<;equenlly  apprehended  as  a 
deserter.  Ihid  that  upon  his  trial  for  dest^rtion  ttiis  entiy  was  not 
lepai  evidence  of  the  fact  of  desertion.    R.  37.  690,  June.  1876. 

IX  £.  A  first  sei-geant  swore  on  the  trial  of  a  soldier  charged  wilh 
desertion  that  tlio  aocu-^ed  "  deserted "  at  a  certain  time  and  place. 
Ihld  that  this  statement  was  insiiQiciciit  as  proof  to  estahlisn  tlie 
offense  charged,  as  it  was  the  province  of  the  witness  simply  to  state 
the  facts  and  cirouiuslances  so  far  as  kiioHni  to  liim  attending  iliu  act 
alleged,  and  the  province  of  the  court  to  arrive  at  the  conclusion  of 
whctlier  or  not  the  offense  committed  was  "  desertion."  R.  38, 64O, 
June,  IS77. 

IX  F.  A  soldier  was  dropped  from  the  rolls  as  a  dpserler.  Ilrld 
that  that  U  not  Iej<al  ovidenco  to  prove  the  fact  of  desortion  upon  his 
(rial  for  that  offense.  B.  4$,  118,  June,  1886;  C.  18764-B,  May  6. 
1910. 

IX  G.  The  amcnabiUtv  to  trial  of  a  deserter  from  an  enlistment  in 
the  Army  it  not  alTected  bv  tiie  fact  that  wlien  he  enlisted  he  was  a 
dcsorler  frnin  the  Marine  Corjw.  R.  48.  203,  Dec.  1883;  C.  18694, 
Oct.  10,  1905. 

IX  H.  In  trials  of  desertion  it  is  not  necessary  to  introduce  evi- 
dence as  to  tlie  date  of  enlistment  unless  the  same  is  alleged  in  the 
specification.     C.  3844.  ^««..  '■S.'>?'. 

IX  I.  Hfld  til  be  no  dcfciiso  to  a  charge  of  desertion  that  the 
accU)ied,  nt  the  time  of  enlistment  which  he  ia  charKcd  with  having 
abandoned,  was  an  una])iir('hended  deserter  fi'om  the  Armv;  an 
enlistment  of  a  dcsertci-  being  not  void  but  voidable  only.'  R.  S4, 
499,  Oct.,  187^:  48,  mt,  Dee.,  1883. 

IX  K.  A  soldier  was  tried  for  desertion  and  introduced  evidence 
to  show  that  he  was  induced  to  abandon  the  serv'ice  because  of  ill 
tr<>atinent,  want  of  pro]ier  food,  etc.  Held  that  such  circumstances 
eau  only  pulhate,  not  excuse  a  desertion  if  committed,  and  do  not 
constitute  a  defense  to  the  charge  of  desertion.     R.  34,  i^l,  Aug., 

ms. 

IX  L.  A  Swiss  enlisted  in  our  Army  and  after  two  years  deserted 
because  of  intense  nostalgia  (homesickness),  or  matadis  dit  pays. 
Hfld  that  although  tliis,  under  the  circumstances,  was  a  matter  of 
extenuation  it  was  not  a  defense.    li.  28,  .<5ff,  Apr.,  1809. 

IX  M.  A  Gorman  who  had  enlisted  received  notification  from  the 
mi]itur\'  authorities  of  the  North  German  Empire  to  report  at  home 
for  niilitarv  duty,  under  the  penalty  of  being  considered  a  deserter 
from  tlto  Cermon  Army.    Held  that  this  constituted  no  defense  to 
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ibe  <l«crtion  committed  by  him  from  our  sen-ice.'     R.  SA,  Att, 
Avg.,mS. 

iX  N.  It  h,  however,  a  coini>Icto  Answer  to  ft  charge  of  deeertion 
b«fore  a  court-martini,  tliat  the  accum-d  lias  previously  DPeii  "rest«ii-ed 
to  duty  without  trial,"  aa  sanctioned  by  Army  Rvgulftlions,  provided 
ho  has  bi'en  so  rretorwl  by  compctoat  authority,  i.  e.,  the  commander 
who  would  have  been  autboHzi'd  to  convene  a  general  court  for  his 
trial;  otherwise,  however,  when  so  restored  by  a  superior  not  duly 
autJiorized.  li.  6,  ilS,  Oct..  1864;  P-  18,  SOS,  Am.,  1887;  SI,  SSS, 
Dec,  1887. 

IX  O.  Hfld  that  a  deserter  from  a  Voluoteer  repiment  was,  after 
the  diftbandment  of  the  Volunleer  Army,  no  longer  ameuuhto  to 
mihtJiry  jurisdiction,  hftviiig  become  thereupon  a  civilian.  P.  A2, 
£06,  Aug.,  18»J;  50,  191,  Nov.,  1891;  C.  ^4,  Oct..  1894.  The  lia-' 
bility  of  such  a  deserter  to  trial  and  punishment  by  court-martial 
contmuM,  notwithstanding  the  muster  out  of  his  own  refdment, 
until  the  entire  Volunteer  Armv  has  been  mustered  out  of  service, 
C.  6410  and  6j3S,  Ma'l,  1899;  869S,  June,  1899;  0006,  Sept..  1900. 

Z  A.  A  soldier  pleaded  ffuilty  to  the  chai^  of  desertion,  was  con- 
victed and  sentenced  to  dishononihio  disehnrge.  forfeiture  of  pny  and 
allowances  and  confinement  at  liai-d  labor  for  two  and  one-half  years. 
Upon  apidication  for  a  pardon  to  restore  his  cilizenrnhip  ri'^^Uta  wlueh 
worn  forfeited  in  ihe  opL-rutiuns  of  sections  199G  ami  I9SIS,  R.  S.,  it 
was  held  that  the-!*e  sections  were  taken  from  legislation  enacted 
about  the  close  of  the  Civil  War  and  are  believed  to  be  unduly  severe 
for  desertions  in  time  of  peace  and  not  in  the  face  of  an  enemy.  Fur- 
ther held  that  it  has  been  usual  in  like  cjlscs  to  grant  relief  bv  an 
exercise  of  the  pardoning  power.  €.  5SS0,  Nov.  10,  tUDS;  dlO/i, 
Mar.  B3,  1899:  11866,  Jan.  IS.  190£;  11915,  Jan.  S9,  190g;  WHS, 
Apr.  87,  1904:  16618,  July  £6,  1904. 

X  B.  The  Executive  order  scttinp:  forth  the  maximum  limits  of 
punishment  provides  that  Iho  pimicihment  for  dfsertioa  may  bo 
increased  for  each  previous  desertion.  Held  that  this  is  not  limited 
to  desertions  in  the  current  enlistment.  V.  S2I0,  Apr.  13,  1896; 
J4161.JvneS7,  1908. 

X  C  I.  Held  that  a  general  prisoner  who  was  convicted  of  dMor- 
tion  oiUy  could  not  in  view  of  tlie  prohibition  in  the  ninety-seventh.  | 
article  of  war  be  confined  in  a  penitentiary.     C  $002,  Sept.  24'  1900. 

X  C  2.  A  soldier  was  convicted  of  desertion  and  of  olner  olTcDses 
the  punishment  for  which  ordinarily  includes  eonlinement  in  a  peni- 
tentiary. Held  that  liis  convictJOQ  for  desertion  would  not  prcvejit 
his  incarceration  in  a  penitentiary.  C,  lOlSl,  Apr.  4,  1901;  19397, 
Mar.  31,  1906. 

X  I).  A  soldier  deserted  in  time  of  war.     IIo  was  brought  to  trial 
after  the  end  of  the  war,  i.  e.,  in  time  of  peace.     Hfld  that  while  the 
8l«tut«  of  limitations  doe^  not  nm,  the  punishment  mav  not  exceed] 
tbatset  forlJ]  in  the  Executive  onler.     C.  17294,  Dee,  £4,  'l904;  £1018, 
Sept.  £6.  19<tS;  17034,  Feb.  tt,  1911. 

xl.  Every  df«ortion  in  wliieh  the  deserter  leaves  Ida  atatioa  before 
he  aurrendere  or  is  appreheiidpd  for  the  desertion  includes  an  absence 
witliout  leave.     Upon  a  iriid  fur  such  desertion.  iJie  accu-sed  is  tried 


'  Our  piiblJc  U«,  u  to  tbo  pKitripl<?a  ai  tho  right  ot  ex p« [Hat ion,  ia  found  in  soctinn 
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uko  for  tho  absence  without  k'nve  involved  in  1-hc  ofTffDso  cliargctl.' 
If  acqtiitt<-d,  mthnut  regenyilum,  hf  the  di-sprlton.  Iip  is  uc((uitt«'d  also 
of  the  Ic»»or  ulTi'iiso.  If  roiivictod.  ua  Ue  niiiv  i^,  of  llic  U'i»fr  nffonso 
onlv,  un<ler  a  cliarne  of  tlio  |;r8at«r,  ho  is  acquitted  in  Uw  of  the 
are'atPV.  H.  .13,  I2.'i,  Juh,,  1S7S;  C.  9628.  Jan.  IS.  1901;  12168, 
Mar.  JO.  1902:  12896.  i/ar.  26,  190  12597,  Jutu  S7,  ISOS;  12987 
May  7.  190^;  lSO.i/„  Dec.  23,  lOitS. 

ZIX  A.  A  d<!HLTlvr  surreridorod.  There  wore  circumstances  which 
commended  liim  to  the  consideration  of  superior  autliority.  titid 
that  iJivro  WHS  no  legal  ohjectioii  to  i-i^toring  him  to  dulv  without 
trial.     C,  1S5S4,  Oct.  2o,  1902;  IS902.  Dec.  6,  i9(>S. 

XII  A  1.  A  soldier  deserted  and  reenliat'ed  in  another  regiment. 
His  suptiriur  ot{ie4.<<rs  recoimnendod  pardon  nnd  ri^ioration  to  duty. 
IJeld  that  Uiere  was  no  legal  objection  to  his  restoration  to  duty  witu- 
out  trial  in  tho  second  or  fraudulent  enlistment.  C.  S^GS,  D«e.  8, 
1S9S. 

XII  n.  In  the  case  of  a  soldier  who,  because  of  particulariy  em- 
barrassing conditions  tliat  :«urrutmdcd  the  incidents  of  hi&  service, 
deeerted  and  who  aa  he  grnw  older  saw  flie  error  of  his  way  and  wislied 
to  return  to  the  (tcrvice  and  iwrve  his  country,  and  whose  only  offense 
had  been  that  of  desertion,  fitld  that  upon  Burreiider  he  could  be 
restored  to  duty  without  trial  by  the  proper  authority,  but  thai  the 
application  for  such  rroturation  sliouid  be  made  bv  a  cumpunv  com- 
mander. C.  1S306'.  Ma</  7.  lOU.',.  Oct.  14,  1904,'and  Dec  S',  1904, 
18ms,  Awr.  10,  I0fi7,  and  Dtc.  U'>,  19(19. 

XIII.  Making  good  tiuic  lost.     (See  forty-ei<;hLli  article  of  war.) 

XIV  A  1.  //f2a  that  as  an  enlisted  man  while  absent  in  desertion  is 
not  rendering  sen-ice  under  his  enlistment  contract,  and  as  such 
service  must  be  faiUifidty  rendered  to  entitle  him  to  the  pay  and 
emoluments  which  accrue  upon  its  rendition,  tliat  no  right  to  pay  or 
allowances  can  accrue  in  behalf  of  a  soldier  wlio  by  reason  of  un- 
authorized abaence  has  put  it  out  of  his  power  to  render  the  service 
Btipuhited  (or  in  his  contract  of  enlistment.*  C.  17768,  Nov.  9,  1909; 
g7O04,  Julii  IL  WW. 

XIV  A  2.  A  soldier  was  tried  and  convicted  of  deserlion.  TJi© 
reviewing  authority  <]isa|)pi-ovcd  tho  conviction  on  (he  sole  giound 
that  the  evidence  aid  not  sustain  the  charge.  Btltt  that  the  soldier 
can  not  legally  be  subjected  to  the  forfeiture  of  pav  and  alhiwances 
since  he  can  not  be  treated  as  a  deserter  in  Uw.  2i.  27,  262,  Sept., 
1868;  SS.  688,  Oct.,  187j^;  36,  82,  Nov.,  1874-    C.  17768,  Nov.9,  1009. 

XXV  A  3.  Tho  forfeituro  of  gmy  and  allowances  prcs<rribed  for 
deaerters  by  Army  Regulations  can  be  imposed  in  any  case  only 
upon  a  satusfaotory  a.sceiiainment  of  tlie  fact  of  de-serlion.  Thw 
fact  may,  of  course,  be  established  by  the  finding  of  a  general  court- 
martial.  IJfld  that  it  may  also  be  established  adminislratively  in 
Uio  absence  of  an  investigation  liy  a  court-ntartial  as,  fur  iiLsfance, 
by  the  restoration  to  duly  without  trial  by  order  of  competent 
autliority  of  a  soldier  chaiged  with  desertion,"  but  llmt  as  m  tlic 
case  of  statutory  liability  the  forfeiture  of  pay  and  allowances  is 

>  8«e  13  Op.  Alcy.  Gen.  lOO. 

»  XII  Corap.  Dec..  328-338.  I}«,  2.  1905;  XV  id.,  Cfll,  Apr.  28,  1909. 

•SeeU,  a.v.  Lnnders  (('2  I"  S  7ii.  Oct..  1S76).  in  whirh  the  Supreme  Court  held 
that  the  pay  aiul  &llowttace«  t>l  a  midirr  may  be  wiltilK^ld  upon  a  )>li(i«'iiifi  on  tho 
iBaRt«T  roll  of  his  (-orniiiuiy  tliul  be  in  a  drei^rtrr,  TliLi  nim  went  up  from  t'ourt  of 
CUma.    S«e  S  Cl.  CU.  -.^42,  Deceatbcr  term,  1S73.    Seo  aim  33  id.,  June  21,  1SS7. 
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generallj  applied  onir  upon  llio  approvixl  cunviction  hy  court* 
inarlkl  of  the  aUpgcd  tiwcrltr.  R.  7.  m,  Fth..  attd  3U,  Mar.,  IS64; 
60,  ISS,  Mar.,  and  4St,  June,  1886;  P.  2i,  £24,  Vet:.  20,  1887;  49, 
ISO.  Sept.,  1891;  C.  49S7,  Sept..  1898;  7S3£.  AW.  /,  J899. 

3tIV  A  4.  HtJd  tliat  an  order  directing  the  cJtsohargo  without 
honor  of  a  soldier  on  accwmt  of  dtwirtion  is  siilVicient  evidence  to 
justify  the  Pav  Dopartnu-nt  in  willilioldin^  p»y  and  ulluwanoes 
that  were  due  liiiii  al  the  time  he  was  charged  with  dest»rlion.  O. 
72SS,  Nov..  tHO!);  8855,  June  IS,  19(10. 

XIT  A  5.  A  soldier  was  convicted  of  desertion.  The  department 
commander  disapproved  the  finding  witJtout  announcing  the  reason 
for  the  dbapproval.  Uffd  that  in  sudi  chutes,  viz,  in  wuich  llie  pay 
of  an  onti^t«<i  man  depends  upon  his  status  aa  abaent  wiUi  or  without 
leave  or  in  detiertion,  that  the  fact  slio\i]d  bo  aacortaincd  by  Tiio 
Adjutant  Oouernl  from  the  records  of  his  office  wtio  should  make  a 
report  to  the  Paj'master  General  in  response  to  a  request  from  that 
officer."     O.  17768,  Nov.  9,  1909. 

ZZV  A  6.  A  soldier  clmrjjed  with  desertion  was  acquitted.  Hdd 
that  lie  can  not  he  Buhjected  to  a  forfeiture  of  pay  and  allowanoM 
on  account  of  desorlion  even  thoueli  the  finding  be  disupprovetl  by 
the  reviewing  authority.     R.  31,  18,  Nov.,  1870. 

XIV  A  7.  A  Roldier  was  erronooiwly  eliarged  on  the  rolls  with 
de^rtion  and  the  char^^  was  removed  iu  War  Department  orders. 
Ileid  that  the  removal  operated  to  relieve  hinx  of  any  and  all  stop- 
pagcR  which  had  hi>ea  ehAi]|;ed  against  his  pav  account  on  aircount  of 
desertion.  B.  39,  413.  Fcl.,  /A7A';  41.  518,'  Mar..  1S79;  C.  12227, 
Mar.  28  and  Oct.  7,  1902;  14992,  Auff.  8,7,  190$;  17311,Jan.9, 1906; 
17768.  Apr.  I  and  25,  and  June  17,  1905. 

XIV  B.  The  forfeiture  of  the  richts  of  citizensliip,  and  the  incapacity 
to  hold  odice  under  tiio  United  8iates,  imposed  upon  deserters  by  tlio 
act  of  March  3, 186.5  (sees.  I9«(i  and  I'JOS,  R.  S.) .  can  be  incurred  otdy 
upon  and  a.s  incident  to  a  conviH'wn  of  desertion  by  a  general  conrt 
martial,  duly  approved  br  competent  authoritv.'  R.3^.  370,  Mar., 
1S7S;  33,  281,  Autj.,  1872;  35,  484,  July,  1874)  ^*.  i^i'  Fel..  1877; 
89,  433,  Mar..  18^8;  4S,  30,  Nov..  1878;  P.  3,  221,  Feb..  1884;  4£, 
408,  Aug..  1890:  C.  $48,  Am.  SO.  IS9A;  S934,  Feb..  1897;  3096, 
Apr.,  1897;  4518,  July,  1898}  10082,  Mar.  £7,  1901;  10018,  JiOtf 
26,  1901;  11345.  Oct.  7.  1901;  11508,  Nov.  7,  1901;  I4I8S,  Ftb.  IS, 
1903.  Feb.  6.  1908,  and  Mar.  26,  1911;  16178.  Apr.  It,  1904, 
md  Feb.  4,  1908;  16215,  Apr.  37,  1904:  19577-R,  Feh.  £8,  1909; 
I9$77~D.  Sept.  7.  1910;  19577'E.  Mar.  4,  1911.  ThcM  disabilities, 
thoug)]  attaclting  to  every  such  conviction,  may  be  removed  by  an 

'  See  par.  347.  Manual  lor  the-  Puy  DuparLtnMit,  U.  8.  Army,  rertelon  to  iaclude 
Aiu.  Ifi,  ItilD,  in  whirh  Uiomlo  uiannoiincod  thalif  tlicdtepprovDlof  therwivwiog 
nuUtority  i>  baaed  upon  other  reMoas  than  lack  of  evidence  to  suRtitbv  the  chane 
that  the  soldier  dioufd  be  held  In  mattcra  oljpaymeBt  to  be  a  dercrta',  but  U  on  bck 
i>f  ATulcDCff  ho  Ii  not  ■  doMrtor.  Alto  mo  Xli  Oomp.  D«c.  3S9.  Dec.  2,  1d06,  uid 
XV  id.,  661,  Am.  20,  1909. 

'Sucb  is  believed  to  have  been  the  unilonn  coiine  of  ruUiiK  in  the  cIvO  couita. 
&M  State  «.  gymooda,  57  Maine,  HH;  Ilolt  i'.  Holt.  50  id.,  4M;  Scvconnco  v.  Hoaloy, 
SO  N.  Hamp..  448;  Goetcheu*  v.  Matthewmn,  «1  N.  York.  420  (nnd  0  T-anniijc,  214; 
58  Barb-  162):  Huber  e.  KcUy.  63  Fa.  St.,  112;  McOaflerty  v.  Guyor,  59  id.,  lift; 
Kurtx  V,  Moffil.  lis  V.  8.,  487,501. 

Aa  to  tho  liability  to  makt  good  to  Hit  UniUd  SlaUt  Iht  lim«  tott  by  a  4airlion,eo9 
Farty^lghili  Article. 

81106'— 12 27  , 
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exocut'ivo  psrdon  of  tJio  offcn<I*r.  H.  $S,  A5,  Jan.,  t87i;  P.  J^,  379, 
Aug..  IH90:  &6,  56.  Oct.,  1892;  63.  4^4.  /■'"*■.  '**■*■  But  wlH-llicr 
A  soldivr  duly  ooitvict«(l  of  dcaertion  and  disbnoorably  dischaifred 
the  eerrioe  may  vote  at  a  Siitle  cluctiiin  would  t>o  dcicmiincd  t>y 
the  law  of  lite  particular  Slate.  C.  4^9.  Oct..  1894:  15900,  Od, 
17,  1904:  147S5.  May  SS.  I90S:  19577~A.  Ma^  IS.  1908.  H 

ZI7  B  1.  A  Filipino  ctcsnrted  from  tho  Plulippino  Scouts.  Ufid 
that  as  he  was  not  a  r.itiiM>n  of  the  Unitjr'd  Statcn  he  did  not  forfi-it 
citizrniihip  in  the  United  Stiitfi*.  lifld  fiirtlicr  ttitit  as  no  Inw  Jmd 
been  passed  by  Coneivps  or  by  the  riiUippino  Comtni^iun  forfeiting 
uitizensltip  in  Uio  Pnilippinon  on  mv^unt  of  desertion  he  bad  not 
forfeited  oiiv  eittzensliip  that  he  inny  havv  had  iu  the  Pliili]ipine  ^^ 
Islands.     C  2Sr,74.  Jvly  IS.  1908.  fl 

XrV  V.  A  do8t>rUT  can  not  legally  be  subjects  to  an?  forfeiture  ™ 
other  than   those  prrsctibed  by  stiitute  or  Army   ref^ulatlon.     Ho 
inciirei,  for  e\aniplc>.  no  forfeitni'e  of  hia  own  personal  property.     So.  ^^ 
where  it  was  pni|>OHi-d  to  sell  ucrtain  piivat^*  pr(>|HTty  belonging  to  ana  ^M 
left  by  a  do»crl*r  and  devote  the  proreeds  to  the  poet  fund,  /ic/tf  that 
there  was  no  legal  authonty  for  Kueh  approjirialion  by  the  military 
autboritieMOrthcGoventmeiit     B.35,  ^oi,  June,  1874-     So  a  soldier,  H 
by  reiuion  of  having  deserted,  rioea  not  forfeit  local  bounty  money  H 
wliich  hn.-!  been  ptiid  liini  upon  enlistment  or  sulwequenUy,  or  any 
other  money  found  in  his  possosaion  ii)>on  bin  arrest.     And  surh 
money  can  not  legally  be  withheld  from  hnn,  t^  hn  appix>priate<l  to  a 
rcgiment'Al  or  po«it  ftmd  or  any  other  purpose,  but.  beuig  liiii  own 
personal  property,  unaffected  by  hia  offense,  must  he  treated  as  siieh. 
B.  IS,  SSS,  Feb.]  1865;  15.  tS8.  Ave.,  1865;  16,  168,  69S,  May  and  ._ 
Sept.,  1866;  2S.  4OO,  Mar..  1868.  ■ 

Similarly  htld  that  he  does  not  forfeit  private  fimda  that  were  ^ 
ID  the  e«re  of  the  eompany  comumndcr.     C.  8081 S.  Dec.  St.  1906. 

XIV  D.  Where  a  soldier  waa  diwharged  without  honor  by  reason  of 
desertion,  while  in  the  Govemmont  lUismtul  for  the  Ia'<ane,  and  Uie 
otrDumstaneea  attemling  hia  drserliou  iudieiited  that  lu'  was  probably 
not  rcspotmiblo  for  liis  act«,  hdd  that  he  ahotild  not  be  visited  with  the 
forfeitures  prescribed  by  statute  for  the  offen*)  of  deacrtioD.  O. 
17SZ7.  Mar.  .5,  1910. 

XtV  K.  IStld,  that  under  aection  1305,  R.  S.,  a  anhlier  forfeited  on 
desertion  the  money  he  deposited  with  a  pavmaator,  C.  9166,  Oet.  $4> 
1900;  S7S95,  Dee.  SI.  19(14;  19577,  /-it.  1^,  1910. 

XIV  F.  A  aol<lier  deserted  who  ow('d  money  to  the  company  fund 
of  his  company.  Uild  that  afler  hi8  account' wiut  settled  nil  niunovs 
standing  to  hu  credit  were  forfeitc<l  to  the  United  States  and  could 
not  bo  set  a»i<]e  to  pay  his  indebtedness  to  the  company  fund.  C 
1499s,  Awf.  S8,  t90S. 

fore 

4O6,  Aug.,  1890;  4.1,  SO.  Stpt.,  1890.  It  doea  not  wipe  out  the  fact 
that  the  jiartv  did  desert  nor  can  it  make  the  record  8»y  that  he  did 
noi  desert.  It  can  not  change  facia  of  lii-itory.'  F.  58,  44^.  Mar., 
1898;  a  188.%  A\tq.  8,  1896.  and  Feb.  25,  1899;  3125.  Apr.  tt,  1897; 
14S99,  JtUy  SO.  190S;  19522.  Apr.  14,  1906;  S034S,  8cpt  7.  1906; 
»4806,  Jan.  8,  1909;  I4I6S,  Ffh.  4,  1909. 


;V  A.  A  pnnion  does  not  operate  retroactively,  and  can  not  there- 
"removo  a  charge"  of  desertion.     B.  50,  395.  Jun«,  1886;  P.  42. 
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XV  B  I.  A  witdier,  who  hni!  i<iioc«!)8iTp|y  onlifltied  in  aiid  clefTrted 
from  two  iM)in|miiicM  of  tim  samu  vulunU'vr  rcpmoiit,  n'tumtrd  in 
rcftpooae   to  the  President's  )>rocIamatt<m   and  firrvod   out  his  first 
4>iilu(tii)r'nt.     fttld  iJiiit  the  prodniitfttion  oix^mtod  n.4  r  pnrdou  for 
both  of  bin  d»H<rttoiL<9,  und  tliat  h*'  should  be  tn>ntcd  us  dis<t)iar^d 
fi'oin  his  si^rond  enlistment  by  his  rcHtoration  to  duty  in  the  first. 
C.  3W,  Am.  so.  IS97. 
XV  B  2,  A  soldier,  who  enlisted  AuKiist  I(i,  1862,  for  three  yeais, 
BSert.rd  Mi\y  Ifi,  iSfil,  wa3Bni<:'«t<sl  Ajnil  20.  tftfi.5.  and  ftRnin  desPrted 
p September  29,  ISttS.     Tluiixi  worG  Uuih  Iwociliarjjrsof  draertionHlfmd- 
iiiK  against  liim.     Und.T  the  President's  proclamation  of  March  U, 
IMo,  all  lii'-sertem  who  i-cturncd  to  tten'ice  within  60  days  w«ni  par- 
doned "on  condition  that  they    •    •    *     »un'i>  tho  n-mainder  of 
their  original  terms  of  ealLstment  and  in  addition  thereto  a  period 
[equal  to  tlic  time  lost  by  dviurrtiou."     And  a  War  Di^parlmi'iit  vir- 
[cularof  May  20,  1S65.  pn>vided  that  wlien  deserters  had  ocen  arrested 
[during   the  continiianco  of  the  said   ploclamation   they  should   bo 
'itied  to  it»  benefiUt.     lu  the  purliciilur  caxn  under  coiiNidcrittioa 
<  soldier  was  arrested  during  the  eonttnuanc«  of  the  pro<-lamation 
and  was  then?r<nv  pardoned  on  tho  oonditiona  named  there'm.     Ho 
thus  bcrumo  obhgetl  tu  serve  mitil  July  20,  I8&6,  but  as  he  failed  to 
comply  with  thlx  condition  hv  desiTting  Hcptemlwr  29,  1865.  7i'W  that 
both  chni^^it  of  di«e['tiou  sfiouUi  bo  allowed  U)  slaod  aguiuiit  him. 
C.  1390,  fviy.  1805. 

XT  B  3.  There  is  oo  law  extending  amnesty  to  soldiers  who  are 
now  dcaerlers  troin  the  Unilod  Stftl«8  Army.  C.  778,  Dec.  19,  t894. 
ZV  0.  Appliralion  was  made  for  the  pardon  of  a  daierter  at  large. 
llfld  that  It  has  not  been  the  practice  of  tlie  War  Department  to 
consider  apjjliealions  for  the  pardon  of  deserters  so  long  as  they 
remain  fiigitiv.w  from  justice.  0.  .^304,  June  S3,  1897;  3658.  Nov. 
iS,  1887;  3950,  Noi\f,  I8SS:  .5479.  D>c.  16.  1898; 6733,  Feb.  0,  IfiOO; 
6410,  May  II,  1899;  7007,  Sfpt.  14,  tSO'J:  7601,  Feb.  6,  lOOfi;  7819, 
Mar.  SO,  1900;  803S,  Apr.  I4.  1900;  8864,  Sept.  I,  1900;  9006,  SepL 
25,  1900;  9481,  Dee.  ZS.  1900;  98^2,  Feb.  18,  1901;  10717,  June  £7. 
1901: 10839,  Juhi  IS.  1901;  11565,  Nov.8,  1.901:11639,  Dee.  S7, 1901; 
I  ie40.Dec.£8, 1^01 :  11901,  Jan.  11 ,  1902;  138^1 , Dec.  IS,  1902;  18906, 
June  17,  1908;  S4634,  Mar.  18,  1909;  S4091,  Mar.  £0,  1909;  19S77-D, 
Dec.  SI.  1910. 

XV  D.   Held  that  restoration  to  dutr  is  a  constructive  pardon 
for  desenion.     C.  4076.  Apr.  .30.  IS98;  ie'Sl4,  Sept.  S.  1904. 

XV  E.  The  practice  of  the  department  has  been  to  secure  a  pardon 

for  the  purpose  of  restoring  eilizenship  in  ca.ies  where  a  sohfior  has 

l>e*n  ronvteled  of  desertion,  has  served  the  terra  of  uuprisonnient 

Imposed  by  the  court,  and  where  his  subsequent  conduct  in  civil 

life  has  boon  eudt  as  to  warrant  the  pardon.     C.  I4S8O,  Apr.  6,  1903; 

I  14S81,  Apr.  6,  1903;  14683,   May  16,   I90S:  14899,  J-uty  7,  1903; 

149X1,  Sept.  IS,  1903;  16SS3,  Oct.  17,  1903;  15418,  Oct.  £4,  1903; 

15514,  Nov.  £0,  190S;  15682,  Jan.  18,  1904;  15747.  Jan.  18.  1904; 

15968,  Mar.  £,  1904;  16008.  Mar.  8,  1904:  16323,  May  IS,  1904; 

16513,  June  £8,  1904;  'S^^/,  Jvln  18,  1904;  17007,  Od.  15,  1904: 

,15900,  Oct.  17,   1904:  17071,   Nov.  7,  1904;  'TSI9,   Feb    15,   1905; 

I  n58S,  Feb.  £4,  19U5;  17598,  Feb.  28,  1906;  17741,  Mar.  28,  1906; 

17799,  Apr.  8,  1.906;  17693,  Apr.  19,  1906;  18027,  May  20.  1905; 

17978,  Jwne  S,  1605;  18383,  Aug.  3,  1905;  18837,  Nov.  17,  1905; 
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t8SS8,  Mar.  16,  1906;  WV'S,  Apr.  /«,  1906;  t&STf,  Apr.  96, 1906,  to 
JvJy  SO.  191 1;  14163,  Feb.  6,  1908. 

Z7  B  I.  It  lins  been  liio  practice  of  the  department  to  require 
Mpplicaiilj!  fur  pardon  whioii  rostnrra  ciliiM^nRlup  that  has  b«en  lost 
under  soctions  19flO  and  1998,  R.  S,,  lo  Bubmii  willi  their  applicarlona 
ixirttiicatts  of  at  Ica^t  two  reputable  citizens  of  tlieir  community  as 
lo  their  rcpiitalion  for  beirif;  lionct^tp  iiidiUDlrious,  anri  having  good 
moral  charaolor.  CSeneraliy  applirntions  will  be  considered  only 
lifter  ontt  vcar  has  elapse*)  flm-e  lIio  man  has  been  roleaspd  from 
militarv  control.  C.  t96??-A.  An;?.  17.  190H,  Aug.  21.  1908,  Sept. 
12,  tddS,  Srpl.  IS,  1908,  Oct.  14.  1908,  OH.  SO,  1908,  Dtc.  2,  1908, 
DfC.  17,  1908,  Jan.  £4.  1909.  Feb.  26.  1909,  Sept.  S,  1909,  Jan.  17, 
1911,  Jan.  18.  1911.  nnrf  ifnr.  S.  1911. 

XV  F.  A  {iPiiprol  court-marlial  «onvtct«d  a  soldier  of  desertion, 
but  gave  him  a  sentence  which  retained  him  in  tlie  serrico.  Ilrld 
that  m  view  of  the  fact  (Jiat.  by  convietion  of  desertion  hii  citizen- 
sliip  was  forfeited  under  sections  litDQ  and  1!I9S,  R.  S.,  that  he  should 
bo  mformed  that  if  he  desiiyd  a  pardon  which  would  npernte  to  restore 
hilt  cttizeufihip  lliat  he  xhould  make  ajtplicalion  in  a  letter  to  The 
Adjutant  General  of  tlie  Amiv  for  such  a  pardon  by  the  President, 
i-^  l!)r>79-A.  Apr.  13.  SO.  and  US,  1908. 

XTI  A.  Alt]iou;;h  a  Icf^Ily  oxoculed  discharge  without  honor 
issued  by  competent  authority  on  ac«ount  of  desertion  can  not  be 
sol  aside.  k<id  tliat  on  suflicient  evidence  the  Secretary  of  War  may 
decide  that,  notwithstanding  tlie  discharge  without  lionor  by  nMlson 
of  desertion,  the  man  was  nevertheless  not  a  doserter.'  C.  SSSS, 
June  —.  1900:  12227,  Mar.  25  and  Oct.  7.  1902,  and  June  S,  1904; 
14.9m,  Aug.  27.  190S:  14163,  Ffh.  5.  1908. 

IVI  A  I,  Oi-dinarily  desertion  would  be  suflicieul  evidence  that 
sen'ice  dnriii<i!  the  term  in  which  it  occurred  was  not  honest  and 
faithful,  but  if  in  an  exceptional  case  the  Secretary'  of  War  ahould 
decide  that  it  was,  notwitlistandin^  the  de«ertioii.  he  would  bo  acting; 
within  liis  discretion  under  the  act  of  August  1.  1K94  (28  Stat.  21R). 
The  provisiimi  in  the  act  of  June  10.  JSiiO  (20  Stat.  157),  that  dcsei-- 
tion  rendeis  service  not  honest  and  faithful  is  limited  to  the  punioses 
of  that  aet  and  doett  not  control  enlistments  under  the  act  of  1K94. 
C.  2004.  Jan..  1896;  SlSl.  Mar..  1896;  3SS0.  Sept..  1897;  3794, 
Jan.,  1898;  13004,  Feb.  1,  1902:  12395,  Apr.  21,  1903;  I0II4.  June 
22.  1903;  16119,  Apr.  g.  1904;  16838.  Sept.  1,  1904;  17658,  Mar.  11, 
l'.m:i?6007.  Ffh.  29.  1909. 

XVI  It.  l/fld  that  a  chaise  of  desertion  entered  a^inst  a  soldier 
in  ft  particular  term  of  cnli)ttment  is  removed  bv  an  honorable  dis* 
charije  fwm  such  enlistment.*     C.2O4I.  Mm/.  !.S^6. 

XVI  t;  1,  A  soldier  was  charped  witli  desoriion  and  it  was  subse- 
quently established  that  he  w(i.t  a  |irisuner  in  the  hands  of  lite  enemy: 
SeW  that  the  rolls  could  not  properly  be  mutilated  by  an  erasure  of 
the  entry  of  desertion;  but  in  malting  suhseti^uent  rolls  the  true 
facts  as  then  found  c<^iuKI  be  entered,  tot;et!icr  with  entr^-  of  tlie  fact 
(hat  the  chalet*  of  dtwertlon  on  prior  rol!  was  erroneous;  and  a  note 
might  proj>erly  be  iniide  on  tlu>  ermneouw  ndl  referring  to  the  suWe- 

*  Whrre  clMr^o  in  trmgviHl  by  rompelent  nuthnril.v.  the  roiuHlinna  ara  Itin  Mine  aa 
thcnwh  no  clurge  o(  dteenion  liad  be>>H  laude     34  Ot.  Cle..  446.  Jinic  b,  180D. 
*^Digeetof  Decisfonaof  2dComp.,  vol.  Ill,  sec.  &S»,  Aug.  31,  1S89. 
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?uent  roll  for  tlio  rocoril  of  tliu  faut  that  the  entry  was  erroneous. 
'.  9SS4,  Jan.  5,  ISOt;  I5'Ji2,  Fth.  £4, 1001,. 

XVI  C  2.  Wlivrv  a  soldier  w&s  iiisunc  ut  tlio  time  of  his  dmcrtion, 
htid  that  the  chaive  of  dpaertion  shouM  be  rctiioverl.  C.  670,  Nov. 
1891;  SIOI,  Sfar.  SO,  1896;  Sill?,  Ffh,  25,  1907. 
tVl  C  3.  Iltid  in  tlit*  caao  of  a  soldier  who  wns  erroneously  chiirged 
"rnth  (losMTtion,  that  the  roi!«  c«n  iii>t  pmperjy  be  iiiiitilnted  by  an 
(.'rii^ure  of  the  oiilnt'  of  (]<?s(>rtion ;  but  in  tnakin^  Hiib?iequi-nt  imIU  tho 
true  farta,  aa  then  fotinil,  run  ho  t^nlereil  ihei-iHtit  together  with  an 
entry  of  the  fact  that  thechtir'^eufdi'eerCioii  onn  prior  i-oll  wtut  eri-ii))&-  . 
ous ;  and  a  note  may  properly  be  made  on  tlie  eiToneoiiti  roll  referring 
to  the  subsequent  roll  lor  (ho  record  of  fact  tliat  the  entry  waa 
erroneous.     C.  eS7S,  Apr.  So,  ISOi). 

XVI  C  4.  A  aoldier  in  the  Pliilippinesi  wiut  friveii  a  furloufih  with 
nennimion  to  return  to  the  United  Ktiiti's.  lie  reported  his  ndibiM, 
but  owiiifi  to  a  iniacarriase  in  the  mails  he  failed  to  reeeive  notice  that 
\m  »hiiuld  report  to  beadquiirli-ru  before  a  diisclnirge  eoiild  be  i.*iiiod 
to  biru,  and  waa  aecordingly  dropped  aa  a  desi'rter.  IhU  that  the 
charge  «>f  desertion  wti-s  erroneouslv  nnide  and  should  be  removed 
by  tho  deiDirt merit  cominnnder  nnner  authority  of  the  Amiy  Kegu- 
lations.     O.  IHS62,  July  29,  1906;  250m,  July  4,  mJ9. 

XTI  0  5.  If  a  soldier  absent  on  puss  should  be  the  victim  of  an 
accident,  aa  the  result  of  which  he  in  plaeed  iinconqeioiia  in  a  hos)>)tal 
and  (Hi  unable  to  cominunionto  with  the  military-  uulhnritica,  and 
iJiereby  be  dropped  ua  a  deserter  at  the  end  of  10  days.  IiflJ  that  his 
absence  wodlii  be  siwccptiblo  of  a  perfectly  projK-r  explanation, 
would  not  eiiltiil  pemil  consequences  on  account  of  desertion,  aikI 
tliut  under  such  cirniniHtiuices  the  soldier  should  not  be  required, 
under  the  forty -eighth  article  of  war,  tomakef>ood  the  tiine  lo:«t,  anci 
that  the  charKOshouhl  be  removed.     C.SIH7,  Feb.  25,  l'M7. 

XVI  CCA  soldier  having  been  informed  by  mistake  that  his 
applieiitioo  for  furlough  had  been  approved,  left  his  station.  The 
application  waa  actually  disapproved,  and  tho  man  later  wa-s  dropped 
OS  a  deHcrtcr,  and  appreliendeusssuclu  Bdd,  that  the  charge  should 
be  removeil  aa  having;  been  erroneouslv  made.  C.  tiS98,  Mar.  31, 
lfXJ3,  attd  Sept.  26,  1907. 

XVI  D  1 .  Held  that  a  churee  of  desertion  can  be  reinovod,  under 
the  art  of  Maieli  2,  ISSO,  (25 Stat.  8fS9)  oidy  when  the  desertion  oc- 
curred during  IhoCivii  War.     C.  SUSS,  Od.  16,  1896. 

XVI  D  1  a.  The  persona  from  whose  miiilarj'  record  there  may  be  a 
rcmov^il  of  the  charge  of  desertion,  under  the  act  of  March  '2,  1880, 
(25  Stat.  869),'  are  those  a^alnat  whom  such  achai-ge  is  "now  stand- 
ing." Desertei-s,  therefore,  whose  cast«  had,  at  the  date  of  the  act, 
been  judicially  duly  disposed  of —by  trial,  conWction.  and  sentence  by 
court-martial — are  not  williin  the  purview  of  the  statute.  li.  6S,  IJfi, 
Oct.,  1886;  P.  18,  296,  Aun..  ISS7;  V.  359,  Stpl.,  1894     Similarly 

'TIm*  following  Beta  of  CoojtrffB  bavo  pmvideil  for  Uie  remo\'nt  ol  the  chiuEe  of 
tteMrtioD  aeaiuBt  Civil  War  veWnEu  under  certain  clrciunsUucw; 

1.  Aug.  77X882  (22  &W.  M7). 

2.  Aug.  b,  1884  (23  SUt.  119). 

3.  U»y  17, 18S6  (24  S(«t.  61). 

4.  Mar.  2,  IS89  (25  SUt.  SflS). 


6.  Uv.  2,  1891 
e.  luly  27,  ISKi' 

7.  Mar.  2,  1895  (tS  Slat.  814) 


(25  SUt.  SflS). 
(26  Stftt.  S24). 
!  (27  Stat.  27S), 
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hfbi  witli  rrspcct  (.0  (l<>j«ortor8  rostored  to  duty  without  trial.  In  both 
casvs  (conviction  by  court-martial  and  restoration  to  duty  without 
trial)  the  charge  of  desertion  no  longer  rvinniuit,  but  tli«  fact  of  <lo- 
HArlion  hiui  bocomo  a  matter  of  record  and  can  not  b«  removed.  C 
soil,  SOUS,  Jan.,  18m;  S660,  Oct.,  lSli6;29S4   Feb.,  Ifli)7. 

XVI  1>  1  b.  The  act  of  March  2.  1880,  applies  lt>  ctmes  in  u-hich  a 
chun;e  of  deserUon  is  "now  standuuc."  and  doea  not  apply  lo  cases 
in  which  the  ciiamc  has  been  judkial^  diJifKistd  itf  by  a  Cdurt-martial, 
or  where  Iho  sulJicr  has  hoen  restored  tu  duly  without  trial.  Tba 
dispusition  of  the  charge  in  either  of  the  melhods  above  mentioned 
operales  to  remove  the  chargr,  but  tiibfaei  ofileseriion.  having  become 
a  matter  of  record,  can  not  be  removech  0. 2ISS5,  Apr.  16, 1910;  SSO, 
St-vt.  27,  IS94. 

XVI  D  1  e.  Section  3  of  the  act  of  March  2.  1889,  providns  for  the 
removal  of  a  chaise  of  desertion  if  the  following  llinv  condition.1  are 
fulltlh-<I.  \h:  I,  That  the  soldier  enlisted  a^ain  wiiliin  four  months  of 
the  desertion;  2,  lliat  he  served  such  term  fnilhfidly;  and  .'1.  that 
Buch  rpenlLstjnenl  wb8  not  nutdc  for  ihe  piimose  of  securing  bounly, 
gratuity,  vie.  A  soldier  dt^serled  ou  Oe^^emuer  6,  1861,  and  oulimtod 
on  the  l.'Sth  of  the  same  month  in  another  regiment,  deserted  from 
the  latter  n^iment  on  January  S,  1863,  enli»U-<l  on  the  lotli  of  that 
month  in  a  third  reciment,  and  was  honorably  dischnrsed  from  tJiis 
enlistment.  Each  of  the  la.st  two  enlist  men  l.")  vitm  nmde  withiu  four 
months  of  the  deaertion  ui  iJio  preceding  enlistment  and  neither  of 
them  was  made  for  the  purpose  of  securing  bountr,  etc.  Utid,  there- 
fore, thai,  a^  he  served  the  third  enlLMtment  faithfully  tlie  charj^  of 
desertion  pertaining  to  the  second  enlislroent  was  properly  removed, 
but  that  such  removal  and  1  ho  conaetjuent  i.ssiie  ot  an  honorable  dis* 
charee  did  not  idfect  the  fact  that  he  ditl  not  serve  that  enlistment 
faittifuUy.  Further  hfid,  therefore,  that  tlie  charge  of  desertion  per- 
taining lo  the  firal  enlistment  could  not  be  removvd.  (\  S9$8,  Mar., 
1898;  1361,  Aug.l.  1896;  S0S6,  Apr.  1,  1897;  94Si.  Dec.  SI,  1900; 
niG7,  Sfpt,  1901;  I231S.  Apr.  SI.  190S;  £3100,  Julu  $6,  1910. 

XVI  D  I  i.  While  the  first  section  of  the  act  of  March  2,  1889, 
provides  that  the  chaive  of  desertion  standing  a^inst  a  volunteer 
soldier  wlm  served  until  May  I,  ISO.?,  ami  had  previou-sly  served  six 
montliH  shall  be  removed,  etc.,  there  is  nu  good  crouncl  tor  hohltng 
that  the  act  an  a  wliole  containa  anv  provition  that  woiihl  warrant 
taking  Miiy  1,  1865,  tm  the  clo»o  of  tlie  war,  so  far  as  a  soldier  of  the 
Re^lar  Army  ia  concerned,  or  uaadate  before  which  a  desertion  must 
have  occurreii  to  make  section  3  of  the  act  applicable.  Thus  where 
a  soldier  who  had  etdisled  in  the  Reeiilar  Army  on  March  17,  1864, 
daserted  August  20,  1 865,  and  11  days  thereafter  enlisted  in  an- 
oUier  regular  rcj^ment  not  for  tlie  purpose  of  bounty,  etc.,  and  was 
honorahlv  discharged  therefrom,  held  that  the  charge  of  desertion 
should  h^  removed;     C.  S891.  Afar.  10, 1898;  W8S3.Aug.  SI,  1904. 

XVI  D  1  e.  A  volunteer  soldier,  havmg  enlisted  in  1861  for  three 
years,  deserted  in  !S62  and  within  a  month  enlisted  in  the  Navy  for 
one  year,  from  which  enlislinent  at  the  expiration  thereof  he  i-ece'ived 
an  honorable  (ilscharge.  He  thus  escaped  in  fact  one  year's  service 
under  his  Army  enlistment.  Hftd  lliat  Ids  tJma  avoiding  ono  year's 
service  was  not  n  i^ratuity  within  the  meaning  of  section  3  of  the  act  of 
Matvh  2.  ISSD,  anil  did  not  preclude  the  removal  under  that. <iection  of 
the  chaiTio  of  desertion.  C.  IBS.  Aug.  SO,  1894;  3090,  Apr.  19,  1897; 
107^>:},  Jan.  SI,  1901;  14S4I,  Mar.  S,  1903. 
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Durinff  th««  Civil  War  a  iiohlivr  ilesort«tl.  IT  Uv  hfnd  not  <lom<  so  lie 
would  liavu  licpii  entitled  (on  bounty  of  $4(XI.  After  [tcHertinn  he.  en- 
listed ill  tlio  Xnvy.  aiiil  lli«  tolal  of  thv  lK>unlius  ci'<Hlil«Hl  to  bim  on 
tJiat  RvcuuDt  wuS'OO.  Held  tliu.)  under  section  3  of  the  act  of  March 
2,  1SS9  (25  Stat.,  869),  his  enlistment  in  tb«  Navy  was  for  the  purpoflo 
of  securing  tlic  luiditionftl  buiintv  and  lliftt  Divroforo  Uie  clmrge  of 
deHorlion  can  not  he  removed.     0.  14^31,  Mar.  4.  I^S. 

XVI  D  1  I.  Section  7  of  tbo  ott  Mftrcb  2.  1880  (25  Stat.  869),  pro- 
vides thftt  (he  dinivt  of  desertion  shnll  not  b«  removiKl  if  the  soldivr  . 
left  his  coiiuiiand  wliile  in  arrest  «r  under  charpea  f nr  breach  of  mUitary  ' 
liuiy.  Wherw  ft  soblitM-  divsoited  in  1865.  wFiilc  in  arrest  and  under 
chart;e^  for  breach  of  niiHtary  duty,  afier  the  expnalion  of  liis  l4.>rni  uf 
enlLilnienl,  it  was  held  that  he  was  still  a  .loldier  at  tbo  time  he  d<^- 
»er(4.>d  and  that  tlicrefore  tho  miction  uamtHl  applied  tit  hii>  cano  and 
precluded  a  removal  of  the  cJiarge  of  desertion.  C.  SOOO,  Apr.  IZ, 
1897. 

XVI  D  1  s:.  By  Miction  13,  of  the  enroUmont  act  of  March  3,  1863 
{12  Stat.  731),  a  drafted  man  who  failed  to  report  to  the  board  of  en- 
roUmimt  was  de<^Iiire<i  "  n  deHertw"  and  triable  tJicrofor  by  eourt- 
tnartiul.  Held  that  this  uectinii  imposed  upon  liiin  the  sbijfle  duty  of 
reporting  to  the  enn>Umeiit,  board,  and  to  that  extent  and  for  that 
piir;)Oito  iinly  giiw  biin  a  military  stattu;  lliut  prior  to  bis  acejitancei 
or  rejection  by  the  board  he  was  not  fully  in  the  miUtary  worvice  of' 
the  l'mt«d  Slates,  nor  a  ttoidter  within  the  ordinary  meaning  of  that 
t«n]i.  Where  such  a  druftt^d  muii  failed  to  report  and  »ubeequenlly 
within  four  months  enlisted  elsewhere,  hftd  upon  an  application  bv 
hitn  to  have  (he  charge  of  dcMcrlion  removed  under  the  act  uf  March  'i, 
1889,  that  not  being  a  soldier  in  the  imlitary  aerrice  within  tho  mean- 
ing of  the  act  at  the  time  be  Ixwame  a  "deserter,"  the  same  <hd  not 
aj>piv  to  hia  cni^e  and  that  therefore  tliu  charge  could  not  bo  removed. 
a  Si)4l,  201^,  Mav,  1896.  . 

X7I  I>  •>.  'rhe  act  of  May  17,  1886  (•>4  Stat.  SI),  provided  Uiat, ' 
where  ii  soldier  of   the   (^vU   War  deserted  from  one  orj^amzation 
and  within  three  months  enlisted  in  another,   the  charge  of  deser- 
tion, if  certain  fact;;  wore  shown,  should  be  removed  and  a  certiticate  j 
of  {livhar^e  Usued  from  the  organization  in  which  he  first  served. 
BtUl  that  the  purpose  of  this  legislation  wa^  Co  change  tbo  status  of  j 
beneneiiirim  under  it  from  that  of  deserteni  to  that  of  soUUere  honor- 
nblydiiM'barKed  asof  tJiedateof  theirdesertion.     C.SOHO,  Mar.,  1893. 

XVI  E.  A  doserbor  wa»  restiin>d  to  duty  witlwrnt  trial.  Bdd  thai 
this  did  not  operate  as  an  ncouittal  or  to  remove  tho  charge  of  deser- 
tion, a  ^6,  Apr.,  1838;  18678,  Oct.  10, 1905;  18878,  Oct.  11,  1905; 
14S38,Sept.Se.l907. 

XVI  F.  A  soldier  was  tried  and  acmiitted  by  a  regimental  court- 
martial  of  tho  cliaree  of  desertion,  arid  that  tho  u<:qui(tal  did  not 
operate  to  remove  tlio  charge  of  desertion,  since  the  court  was  without 
jumdiction.     C.  095.  !'\b.  l.'i,  1895;  27004,  Julu  U,  1910. 

XVH  A.  A  deserter's  reltraso  is  intended  for  desertcra  in  whose  favor 
the  limitation  of  the  present  one  hundred  and  third  article  of  war  has 
fully  run  and  who  therefore  have  a  perfect  defonse  to  a  prosecution. 
P.  62,  see.  itar.  lS9g;  61,  4^0,  Sept.,  189H;  62,  1,  Oct.,  1893;  63,  SO, 
Dee.,  1893.  and  347,  Fri.,  1S9.{;  C.  96,  July.  1894;  4130,  May  17, 
1898;  21367,  Apr.  IS,  1907:  14163,  Feh.  4,  l'909,  and  Mar.  S6,  1911; 

isesr.  ihr..  ii.  i908. 
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XVII  A  !.  The  ao-cttlled  "ilTOertw's  rt'lease,"  provided  for  by  Gen- 
prsl  Orrlcrs  r>5  of  1890,  ut  arcorded  wlien,  by  reason  uf  Uie  period 
wKicli  lias  cliipHt^d  sinco  tlit^  end  of  his  t^riu  of  cnlUtmcnt.  the  deserter 
eonld  sHocpssiullv  pWd  the  statute  of  Umitatioii  to  a  }>n>sei>ution  for 
hU  dosorliuu.  'fhia  period  is  complete  «t  the  expirftlion  of  two  year» 
fnjni  the  end  of  his  t-erm  of  eiiliHtment,  pxcIusivb  of  ubsences  mean- 
while from  the  United  States.  But  whon^  a  soldirr,  who  would  h«v« 
been  elipible  for  such  releiiae  on  May  9,  1804,  was,  iit  Fchruttry  pre- 
c<^lin<?,  arri^ted,  brought  to  trial,  eonvicted,  and  senteneed  to  be  di^ 
hunoriibly  di!icbiir;<(.-d,  nnd  was  »o  diK<:bnive<l  accordingly,  htid  that  he 
wfti*  not  within  the  priviiej^'e  of  the  Renpra!  onier,  and  that  the  relea-se 
could  not  be  uwoidcd  him.'  P.  Gr>,  1S9,  June,  ISff.',:  ('.  41^0.  Afay, 
J89S:  JlSOa,  Nov.7,1901;  lSSb'3.  May6,180S:  16357  .Jan.  2S,  1909. 

XTII  B.  A  soldier  who  had  been  dishonorably  di.-4r)mr^ed  ap|)lied 
for  a  desertrr's  reU-iLse,  IJeld  thut  lie  does  not  lielouf;  to  the  class  of 
person!*  for  whom  it  is  intended.     P.  6.t,  3S,  Dfc,  ISf)-^. 

XVII  C.  A  deserter's  rek'aso  in  dcsij^ned  fur  eoldien;  netually  in 
sorvire.  Held  therefore  that  it  can  not  he  given  to  one  who  wa-t  a 
soldier  of  a  volunteer  oi^nizatjon  dtiring  Ibe  Wnr  of  the  KcboIHon, 
whieh  organization  hna  been  mustered  out.  P.  6S,  t,  Oct.,  1893; 
a  W.^GO.  Smk  R,  1903. 

XVII  D.  A  deserter's  rehouse  wtks  requested  in  the  rase  of  a  soldier 
who  had  died.  Ilfld  that  it  ran  not  be  issued  in  such  a  case.  P.  SS, 
see,  Uar..  189$;  C.  US50,  Jan.  (?,  lS(i2:  15154.  Aug.  S4,  1903; 
16417.  Oct.  S4,  1903;  16607.  Dec.  W,  1903;  1?0S4,  Oct.  SO.  1904; 
17Sa4,  Dte.  S4,  1904;  17609,  Mar.  SI,  1905. 

XVII K.  As  the  deserter's  releiwo  is  iitsued  only  to  men  who  can 
BucceesfuUv  plead  the  limitation  of  the  one  hundred  and  third  article 
of  war,  Am,  that  it  should  not  be  ci^-en  where  a  desertion  was  com- 
mitted in  time  of  war.  C.  96,  Jul}/  S7,  IS94;  W416,  May  S-i.  1901, 
and  July  14,  1009;  IIS50,  Jan.  4,  190S;  6Sfi4,  Apr.  SO,  1903;  IISOS, 
May  W, 1905;  151H.  Aug.  24.  1903;  19583,  July  SO.  1009:  15417, 
Oct.  24.  1603;  IS0S3,  May  10.  1W5:  Sl.%7.  Apr.  IS.  1907. 

XVII  F.  Tile  purpose  of  the  deserl^-r's  release  is  to  ri'lease  a  ^tidier 
"from  liability  to  arrist,  and  from  trial  uud  punishment  bv  eourt- 
martinl  for  his  desertion."  Jltld  that  the  deserter's  relea-ie  does*  wnl 
serve  a.**  a  di.sphan;o  from  the  Army  and  that  the  Inn^ua^e  used  in 
describing  it  in  Oenerid  Ordere  55,  I8i)0,  \iz:  "Kelease  from  the 
Army,"  as  faulty,  a^  the  release  is  not  a  diHehargo  certificate  and  is 
not  evideJiee  of  disehnrge,  and  is  not  fumisbed  to  eoldkos.'  P.  6S, 
SSe,  Mar.,  1S9S;  61.  430,  Sfpl..  1893;  es,  1,  Oct.,  1893;  63,  SO.  Dec, 
1893,  and  S47.  Feb.,  1894;  C.  13896,  Mar.  SS,  I90S;  S1SS7,  Apr.  Ig, 
1907;  mna,  Fth.  4.  1909;  24091,  Mar.  SO.  1909. 

XVII  0.  Held  that  as  the  deserter's  release  is  not  a  diarharge  cor- 
tificate  from  the  Anny,  it  should  be  prepared  in  such  a  way  as  to 

firtvludc  tlie  claim  that  its  deliverv  operates  as  an  actual  dischanre 
rom  the  eerviee.  P.  63,  S47-35Jt.  Feb..  1894;  <'■  15460.  \ov.  4, 
I90S;  10064,  Mar.  SS,  1904;  17807,  Aw.  11.  1905;  21367,  Apr.  IS, 
1907. 

■  Sm  Circ.  5,  A.  Q.  O.,  19M,  u  to  the  ptirpoee  aad  effect  ot  Hie  "  reUue." 
>  CirrulAr  No.  6.  Headquuiera  of  the  Army,  A.  G.  O.,  Mar.  S8.  ISM,  natM  that  ih« 
demrt^r'a  releom  abo  rcliovM  tha  Ooveratntm  t  fnim  the  exp«DH  of  BppreheQilin!;  ihow 
dMvnvra  who  hy  rewon  ot  tlip  one  huiiJrMl  kiid  ihinl  Articlir  oi  wui  can  uoi  \>^  tried 
far  UieirdeeenloBS  aail  Kt  tht!  aAme  time  M-Tn-s  Ui  jirDieci  Uiem  from  Uio  uTwt. 
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ZVU  H.  Tho  propor  vuurso  for  a  (lr<sert«r  to  punu«  in  or{li>r  (0 
swuiv  a  "Deserter's  Iteleose"  is  to  surrentlcr  Ium9i>lf  to  the  military 
HUlhoritios  at  (Ik-  pince  nearmt  to  h\x  ri<sid>'[i<'f  mid  niHko  Hppliration 
to  the  Adjutant  General  of  the  Army  for  a  doscrtcr's  release,  arcom- 
paiti<^l  by  nn  afHtUvit  Retting  forth  the  fa<;t  that  h«  haa  remained 
oonetsnlly  iu  (ho  Unitvd  Sl-iitcs  Hinov  tiirt  di<isertton,  supported  b^ 
such  other  afBdavits'  aa  he  may  be  able  to  obtain  to  catabJiah  thi» 
fact,  Thert'iinon  a  desertor's  rL-loaso  isstios  as  a  matter  of  courso 
upon  the  estuolishmetit  of  the»*p  fni-ts.     C.  1/,16S,  Jvhj  II,  I9lt. 

XT  III  A.  A  qurstinn  ar<K<o  as  t'l  whether  a  snldior'n  drsertion,  com- 
mittod  on  October  '25,  1698,  was  or  vtan  nut  in  timo  of  war.  HM 
that  a.4  the  desertion  had  bean  committed  prior  to  tbo  exchange  of 
ntification  it  was  in  timo  of  wftr.»  0.  16417,  Oct.  S3,  1903;  liiOSi, 
Apr.Si,tOOA:  ISSoi,  Apr.  S8  and  July  U,im.i:  I70S4,Oct.  £1,1804, 
JvtySa,  urns,  and  Feb.  It,  liili;  17849,  Jan.  6.  190S. 

XVIII  R.  Whon  tho  United  States  is  ongagcd  in  war  under  oir- 
cumstancra  where  the  theater  of  operations  is  out^iide  the  territorial 
Uinita  of  tho  United  Stalo:^,  held  that  it  a  "time  of  war"  at  home  as 
well  as  abroad.     C.  4050,  Apr.  &3.  !S9S. 

XIX  A.  A  sohlier  was  responsible  for  certain  flovprnment  property. 
Ho  dt^ert^nl.  Tlio  pinperty  disappeared  ut  tho  «anii'  time,  ]ie  w<w 
apprehended  and  rluusted  inttT  aUa  with  stealing  tho  prop(>rty,  and 
aequictcd  of  thnt  olfense.  ffcW,  (but  siieh  n''<|t)ir.ttil  did  not  relieve 
him  from  responaihility  for  the  loss  of  the  Governmenl  orouLTty  iw 
the  loss  v/an  cau.scd  by  hi^t  desertion  as  found  by  a  hoard  of  surrey. 
C.7SI,  Dee.,  1894. 

XX  A.  An  ofUcer  left  hia  post  on  a  three  daya'  leave  of  absence  and 
did  not  return  to  duty  or  report  himself  at  the  proper  time,  but 
at>sconded  to  Canada  with  a  large  amount  of  tiovemment  funds. 
Me  was  snlMivpiently  nrrestwl  in  llio  United  States.  JltM  tliat  he  was 
clearly  rhnr^enblo  willi  the  ofTonse  of  desertion.     R.  3,  iSO,  July,  1863. 

XX  H.  An  <it)i<'er  who  had  heromo  involved  in  debt  and  was  sus- 
pected of  eniliezzlcment.  and  fraud  and  who  was  about  to  b© 
plaewl  in  arrest  luid  ol>tained  by  false  representations  a  brief  leave  of 
absence  fixmi  his  pi>st,  for  the  exprcv-t*  purnosc  nf  visiting  u  certain- 
named  place,  wit3  subsc<|iiGntly  appreheniled  at  anotlier  place  much 
more  distant  than  thatdivsi^nated  and  while  ranidly  traveling  en  route 
to  A  still  more  rumolo  loculity.  lUld.  in  the  atsenco  of  any  evidiMieo 
to  rebut  the  preauuiptiun  thus  raised,  that  lie  was  properly  charge- 
able with  having  absented  liinwulf  with  Uio  animus  of  a  duscrter. 
li.  *?,  ess,  Jnne.  IS77. 

XX  ('.  Held  that  the  effects  of  a  commissioned  oflleer  w]io  has 
desif^rltyl  will  be  collected  the  same  us  those  of  nn  enlisted  man  and 
will  bo  re-iardcd  as  abandoned  and  so  treated.     0.  17191,  Dec  19, 

im. 

XX  I).  The  President  is  authorized  to  drop  from  the  roUa  of  tJie 
Army  as  a  deserter  any  officer  who  is  absent  from  duty  three  monilis 
without  leave.  (I22St,  R.  S..  as  amended  by  act  of  Jan.  19,  101 1 
(38  Stat.,  894).)  //fM  that  when  the  President,  acting  under  this  law, 
reaches  the  conclusion  that  an  ofhcer  has  deserted,  no  court  can 
review  hi»t  decision.*     0.  IS489,  May  1,  190S. 


G  O.  No.  U,  Headquarters  of  tht  Army,  A.  O.O.,  WajdiiDjlon,  May,2<t,  1S80. 
»a«e  Onit.  lOO  l-'i-d.  B«p,,  OM;  Hihw.  y  Hijo.  191  V.  S..  316, 


'See 

■  Bspaite  Oriit.  lUO  l-'i>d.  Bep., 

•wet.  On.,  135,  Apr,  2.1,  1983, 
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ZX  K.  Hflti  thnt  «ft«r  thp  Prwtitlent  has  dropped  an  oOirer'n  name 
from  the  rolls  pureimut  1o  Uic  nutliurity  coiituiisod  in  KOoiJon  1220. 
R.  S,,  tJie  oliicpp  ia  fiiHy  aeparalwl  from  the  military  aervicfi,  and, 
being  K  (.-ivilian.  Iboro  is  no  question  n»  to  the  atAt.iiU»  of  limitations 
rimnUig.     C.  1575S.  Jan.  9.  1904.  end  Mar.  18.  1909. 

XX  F.  An  ofiirer  wn»  dm]>ped  for  desertion  iindrr  ttie  firat  cUuso 
of  section  1229,  R.  S.  He  lnt«r  applied  for  u  liiul  imdcr  set'tion  1230, 
R.  S,  Held  tliat  tlie  provision  of  section  1229,  R.  S.,  which  makea 
Huoh  n  deserter  ineligible  for  reappointment  in  the  Army,  wiis  inrom- 
patible  with  his  reetoration  by  ai'tioii  of  a  eourl^mMfttHl  uiidi-r  sc-ctioii 
1230,  H.  S.,  and  that  that  sertion  applies  only  to  ofhcers  dismissed 
bv  order  of  the  President  under  the  general  ))ower  to  remove  public 
omcers  appointed  by  him  and  frwiuently  oxercisod  in  i-iu;e»  of  vVrmy 
oOicors  in  time  of  war,  but  whieh  power  in  time  of  ]>eare  has  been 
removed  by  the  act  of  July  13,  IMH,  whioh  was  inrornoraled  iu  the 
Revised  Statutes  as  the  second  part  of  section  1229.  It.  ^,  page  J^S, 
Dk.  S,  1S79. 

ZXII  A.  Under  the  system  of  enlistment  in  vhich  ippliciuits  are 
not  enlisted  until  tliev  reach  the  recniit  depot,  if  an  applicant,  after 
having  been  funiisbeu  tr«n«|>ort-nt.ion  nnd  sulmistcnee  for  the  ioumey 
from  tlie  recruiting  station  to  the  rocniil  depot,  elopes,  and  cloea  not 
report  at  the  recruit  depot,  IkM  that  as  he  nas  not  yet  been  enlisted 
he  is  not  n  deserter,  but  that  be  \\a»  violated  section  36  of  the  Oiininal 
Code  (36  Stat,,  ItHHJ,  act  of  Mar.  4,  1909)  in  that  be  has  embezzled 
Unite<l  Status  property  fumialied  him  for  use  in  the  mUitary  senrice.* 
C.  £0694,  Apr.  SO,  1908,  to  Aug.  IS,  1911. 

caoas  KBrKHBNcs. 

Advising  or  prrtuading  to..,. w.,. SonAaTlfLKa  o»  Wak  LI  A. 

Civiluinrmplotjtts 8cm>  CtTii-iAN  Eiiri,orKiL!i  XIV  to  3CV. 

Efftrt  on  deaontt See  Pat  AMt>  Aixowamcu  I  C  7  a. 

JUtmrnUvf. SeeABaBMCS  II  B  1. 

StvttKfto/. Soo  Au'nci-Mi  or  Wam  L  A. 

Not  a  diioiarye .....8eo  Discharor  XIII  A  2. 

Prri'iout  ronridiotu  ^. See  Disciplijib  XII  B  1  a  (1), 

SlaliUf.  of  HmUMion* Rnu  Aimri.E!!  op  Wah  CIII  P  1  to  8. 

Timtojvmr 8to  PAitnov  XII. 

TrM/or Seo  Discipunb  III  E  3  a. 

IfttiUHMm SwDuoirunB  X  A  1. 

DETAIL. 

Sm  Akut  I  Q  3  a  U>  e. 

Awi^,  of  UiUalion  ttaff  offeen See  OrncB  tV  0. 

CoUegtiiUu...., 8e«MiuTART  iKHTiti-cnoN  11  B  1  to  2. 

Tottaff SeeOmcalll  D  1  to  3, 

>  Se%-«r&1  mva  who  h«ve  Iho8«lopod  htive  been  cbaigod  with  «mlMawlnrQ«iit  in  vio- 
lation u(  aec.  M^'i,  B,  S,,  itM,  convicted,  nnd  pitniiiiied. 

Soo  (^rc-ulitr  No.  01.  War  DrinkrUncnt,  Nuv.  IT,  1906,  for  a  ciuni  whirli  wiu  Irinl 
hi  the  Uuited  Slstae  niK^rkl:  Court,  Konbom  Disinct  of  Texuv  lUr.  30.  1909.  OUwr 
auOM  ai«  M  follow*:  In  Uie  Ldiiied  Siatee  bisulclCoiiTl,  Bsatecn  IMvtaiou,  Northem 
Dhtrict  of  lllin(ri^  July  l«nn,  1009;  in  tli«  UnitKl  SUtni  IKMnct  Onat,  Roulhran 
DivinioD,  Weeleni  Dlsmct  of  MtaMari,  Oclober  tcnn,  IMS;  In  the  United  8u1m 
CircuitfWt,  Nor|]iamDiatricCofGuo(gia,MayS,  1910;  in  the  Uaited  Stales  Dimrict 
Oourt,  W«eT('m  DIairtct  of  OklahomK.  September  Isrm,  1910.  Convirlian*  wen 
nnued  ui  nil  fhew  hum  and  wiitenrM  dven  nuyliu  in  Mvertty  ttota  a  fine  of  SlOO 
auid  llv«  monlbti'  canSnement  la  a  fine  or  tl.OOO,  with  contiiicropiil  until  paid. 
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SSTAILKD  STAFF. 

OBmmamdhf SeeCcnauxD  V  B  4. 

OJkt<» SMOFncBlII  D  to  E. 

Aurr  I  G  3  a  to  c. 

Oritmttt  Department See  Abht  I  Q  3  b  (4)  (b);  (c). 

Bmii^oJUtn See  Ramk  1  C  to  D. 

Buirewfiif  itfoffiein Bee  Rank  I  C  2. 

OXKT. 

nrfotimU  in  Jtotpiad See  Asmt  I  O  3  d  (8)  (e)  [1]. 

BIPLOIUTIC  OK  GOVSULAX  SXBVIOE. 

RilirwdaJieir'tin«Kfibiliti//or See  RimxHBMT  I  Q  2  f;  3  a  (2)  <<■), 

OIFLOKATIC  SERVIGX. 

OJkialo/.toeauMdgpoiitimtobetalen See  Abticlks  or  Wab  XCI  D. 

Bdirad  ofieer't  taetiffibilil^/or See  RvmHMUR  I  G  2  f. 

DZSAPPSOVAI. 

O^mmA /or,  (/Mntcnee See  Duarura  TO  1:  ZXT  E  9  a  to  b. 

^eetcf. SeeDiacipLiii*  XFTEJ  b  to  c. 


Ofatquittia See  DmraFLnra  XIT  £  9  b  (2). 

DniBTioif  V  E  2. 
Wdtarj/titiiderteMntteitAartieieo/iMtr — See  Pat  Am  AuiOwawctw  III  C  2  d. 

QfeemmttionofdaerUr SeeDaaamroH  VElija;  XIV  A2j  AB. 

Of  taOenct,  tamt  OM  aequUud SeeAaTici.aaorWA]tXLVniC2;  4. 

tuHring  hoard  fin^sig See  Rkttrem kht  I  B  3  b. 

DISBTJBSnrO  OFFtCSR. 

See  PoBUC  vdnst  II  to  III. 

BcmJM  of. See  Bonds  II  to  III. 

Got  not  v/i&liold  money  from  eonlmctoT  to 

pagUa -- See  Tax  IV  A. 

Congreuional  rtlie/for See  Arkt  I  B  6  b. 

Court  ofChnmi,  ri^  to  enter See  Cuius  XII Q. 

Bmbexuement  by See  Abticlbs  or  Was  LXII  C2. 

Forged  vouchers See  Pubuc  Propbrtt  I  F  1. 

Oambling  m  ilocts See  Aeticlbs  or  Wab  LXII  E. 

PkOippme fundi See  Omca  17  A  2  d  (2)  (a). 

Eefiiiing  to  tnmiferfundM See  Articlbs  or  Was  LX  A  4. 

SitaU See  Militia  VI  B  I  c  to  2j  X  B;  C;  E; 

XIV  C. 

DISCEASOE. 

I.  CLASSIFICATION. 

A.  Honorable,  Without  Honor  and  DisHONORABLa PagtASS 

n.  HONORABLE. 
A.  Officers. 

1.  Unleea  evidence  to  the  conbary,  discharge  is  honoimble. 

2.  No  Teaaon  mentioDed,  diachaige  ia  faononble. 
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D.  HONORABLE^  Continuod. 

B.  Enustbd  Men— Wbat  KECXM.iHy  to  Sbcurb  TToxoiiabls  DtwiUBOB? 

1.  Unlt-w  rvicl«ii(H»  to  tlui  cunlnuy,  diiduugu  u  luinutublo. 

S.  A  dwort^r  may  receive  an  Imnorabl*  diK-hsr^ fioft  4M 

a.  I'blii-y  of  War  Opixutmrnl  as  tu  dlncku^  at  iJwert«ra. 

3.  Si>l(lin  in  huiilii  nf  rivil  authnriU«»  mny  rcofiiw  !M  honorable  dif~ 
chug«. 

4.  SaUlitviBWiu't  ^'i'>[»no(l**KiK>'<»y^i>io'kiio  muiilnrivlliilinBalrr 
out  entitled  lu  honoroble  di(rhv):e. 

5.  Soldier  Hcut  away  fruic  Ami)'  wiibuut  diw-hiuxc  cvrlillcalv, 

m.  wrrnoi'T  noNOR. 

A.  Oiuom , i^lp*  4SS 

I).  DiM;nAiH)K  Wmiotrr  HuNon  is  Mor  a  PoKinitiiKsiT. 

1.  Soldk-r  charKed  with  iheft. 

2.  Soldipr  clituvpd  willi  iKKliiiuy. 

3.  Soldier  rharRpd  with  indeicMil  propoMb  to  a  g\il Poffi  tSd 

4.  Not  III  lit*  diwliftrged  (or  oETeoae «t  which  hf  liiL*  been  acquitted. 

6.  Not  to  bo  diirhaisod  'or  ofTniua  for  vhidi  ho  ban  bono  jxiniibed. 
a.  Excefilion:  Sentance  wt  aaide  on  aivuunt  »(  faulty  pn>- 

cpilmv. 

C.  Whin  Disqt'Ai.iriKD  rax  SEit^icit  Phtsiou.lt  on  ts  CBAiucm 
TunotiQK  Hid  OwH  I'al'lt,  DiHcaASoa  WimotTT  Uonuii  Not  to  dk 
Givax  AT  Exi-iHATioM  OP  Tkiik  o^  Ssrvicb, 

D.  fioLDiBB  IN  CoNpiNBMKNT  BY  Sbntbncb  Or  SouMART  CouRT  AT  Kxri- 
lUkTiDH  or  Eki.uitmi.st  Nnr  Sumcttun  (Uukk  i^»i  DunitAKOK 
WrmoUT  ItoNOR. 

B.  Whbn  SeiiviOB  Nivr  UosRaT  ahi>  Faitupvi.,  EMugrrvBNT  Mat  »k 
Tkruimated  nv  Dihoharob  Wirnoirr  noxoR. 

P.  Casks  is  Wuicu  Di»CHARaiia  Withuift  Honus  Uavb  litrs  Givkm. 

1,  Entiotcxl  moo Pa^  437 

3.  CadeU. ........ w. Putnas 

3,  OIGi-ura PofHW 

G.  OMcnAROB  OF  OttaAXtXATioxs  WrraocT  TTovqr. 
IV.  DISHONORABLE. 

A.  QirKX  Onlt  rv  Rskthkck  of  Gkhibai.  Oouiit-Mahtial  ah  Pdmiiw- 

MBKT. 

II.  Entailh  NCI  DiHgtiAUriOATiON  roH  Civil  EMrLOTKnNT. 

C.  SnirTBNcB  TO  Itii-mitDNMBN-T  m  PsKmMruiiY  Ixvolvss  DraioNoa- 

AULE    UlBCUAHUIt. 

1).  Emtailk  Loum  or  All  Riohth  Cokditiokku  ok  Iloxsffr  akd  rAmtruL 
Hbrvicr. 

E.  TsnHiN.vrKH  A.vy  Kxintim)  Skmtknok  to  ('UMriNKMKKT  ah  a  Soluikr. 
V.  OK  CBRTIFICATK  01'  DISABILITY. 

A.  UoNoHABLB  IT  DiaAHtUTV  la  w  LiNK  or  DuTY Page  Ut 

It.  U«xl>ltAIl^K  IP  DwADiLirr  Exiktku  at  Ekumtiibnt,  tluT  no  Fkavd 

IK  Enlutmbnt. 
0.  DiHUARax   BT    Favor    Not   Conollthivr  That  Tmkhb   Wa*    Nor 

DuAnturr. 

D.  Or  IK8AKS  60LU1XK8. 
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vi.  by  way  of  favor. 

A.  Illegal  Except  on  Accoirar  op  Dependent  Pakbnt. 

B.  Veteran's  Dischabqb. 

C.  Dependent  Parent. 

1.  Given  if  caee  comee  within  fpirit  but  not  letter  of  law. 

2.  Not  given  to  general  prisonera, 

D.  Bt  Purcbabe. 

1.  Law  authorizes  discretion  to  Fieddent PagtMS 

2.  Rules  in  Army  R^ulationa.     Privilege  may  be  withheld. 

3.  Absence  without  leave  not  counted  in  computing  time. 

4.  HoDorabio  for  natiuBJization  purposes. 

5.  As  regards  character  and  service  treated  same  u  other  dischaiges. 

6.  Popaible  inclusion  of  Philippine  Scouts,  matter  of  policy. 

7.  Uarine  service  not  counted. 
vn.  BY  CIVIL  COURTS. 

A.  Secretary  op  War  Causes  Certificate  to  be  Ibbubd. 

B.  State  Court  Without  Jurisdiction  to  Discharob Pogt44S 

vm.  CONSTRUCTIVE  DISCHARGE. 

A.  RECRumxa  Officer  Told  a  Recruit  to  go  Home  and  Thbkb  Await 
Sduiiokh,  WmcH  Was  Never  Sent. 
H.  DISCHARGE  AT  END  OF  WAR, 

A.  Act  of  Afiol  22,  1898  (30  Stat.  361),  Did  Not  GtvB  iNDiYinuAia 

Riobt  to  Claim  Discharge. 

B.  General  Order  40,  1S98,  Authorized  Discsarob  at  End  op  War, 

But  Gave  no  Direction  in  Rboasd  to  Csaractbr  or  Tbavbl 
Pay. 

C.  Soldier  Should  Take  Advantaoe  op  Privileob  op  General  Okdbr 

40,  1898,  WiTBiN  A  Reasonable  Time Page  4U 

D.  a  Soldier's  Waiver  Upon  Enustment  of  Rights  U^jder  General 

Oder  40,  1898,  op  no  Effect, 

E.  Gesehal  Ofideh  40,  189S,  Not  Intended  to  Relieve  Men  of  Con- 

SEOUKNCKs  of  Militahv  Offenses. 
X.  DISCHARGE  FOR  BENEFIT  OF  THE  GOVERNMENT, 

A,  The  Givi.-jg  of  THi,^  Disciiaroe  Rents  Upon  Grounds  op  Expe- 
diency. 
1!,  For  Convenience  of  thk  (Iovkknhent. 
H.  CHAUACTER, 

A,  Notation"  of  on  {'KnTiMCATK. 

1.  Retort  1(1  character  Ixilb  as  man  and  as  soldier Page  445 

2.  Rt'gulalions  ri'laiivc  tn  lMia.rd  of  officers  direriory  only, 

B.  Honest  and  Faithful. 

1.  Board  iif  ofliri'rs  called  only  in  ca^c  of  discharge  at  eipirntion  of 

Icrm  (if  cnlistmcnl. 
a,  Siildicr  in  conlincment  at  expiration  of  term  entitled  to  a 
board. 

2.  (jiosenmiiiofopinionof  company  commander,  boajd,  and  conveuing 

authurily  required  lo  rate  service  as  "not  honest  and  faithful." 

3.  Seiretary  of  War  has  discreliiin  lo  rate  service  a.^  ''houeat  and 

faithful." 

4.  A   nonfraudulent  enlistment  of  dishonorably  discharged   soldier 

does  not  render  service  "not  honest  and  faithful  " Page  44fi 
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XL  CHAR-VCTER— Continued. 

B.  UoKKBT  Ksu  FiiTBFOT-— Cootitmetl. 

iV  If  Korvicn  "hiHKut  nnd  foiUifuJ,'' luiHinuhl*  ducluqi*  mtM  be 

6.  Ai-oMbig  tour  of  duty  in  Fliiltpi^BO  IslomU  rendaiw  aervko  "i»t 

honoat  and  fuliifia]." 

7.  ContiniiinR  aMoeiftlion  >ilh  a  8lrumj><>t  after  otAm  to  rtop  rooden 

Mirv)ro"tiotlicnuwt  aiid  fuithful." 

5.  Amtl.  oooviHion,  nnd  rnnlltiAmrot  bycivi]  court,  ttod«nMrvico 

"dm  boot«(  uiJ  faiihCul." 

C.  OniKLTiaN  TO  ENunruKvr. 

I.  Somp  ii[  iho  Kroun'U  upon  irliJch  il  a>a.y  be  btuwd. 
Zn,  DISCHARGE  OK  &UNOU. 

A.  Knuhth):nt  or  MtKoii  l'A>t  iik  Atqioxu  on  That GxofMD, Only  UroN 

AfFUClTIOH  or  TaRKKT  or  GUAltRtAN . 

B.  AoK,  How  SuowK. 

1.  tjiildi«r  b(ira  in  Uiiit«<l  Slate* Paga  447 

2.  Soldier  bnrn  in  Bomiuda. 

C.  KMANOUrATKU  UtKOIt. 

1.  WlwD  tnomod. 

2.  Peurent  dumicilvil  out«ide  ol  UaltMl  Htal«s. 

D.  POuor. 

1.  I^ocodure  vhen  p«r?nl  tequeHia  iliiM^harite  of  minor  soo. 

2.  Soldier  punidied  f<ir  milittuj'  tiffvntoa  biifdro  kppticaUon  lor  bi> 

diM:tun!«  will  bo  «ti(ertaiup(l Pa^iiS 

Xm.  DATE  OF  DISCHARGE. 

A.  SOUMKIt  EKTiri.KD  TO  DlRCKAIUIR  AT  KXPIMATIDK  UT  TkKM  OF  EXLUT- 

MBKT. 

1.  Soldier  con  uot  diaduiso  Itiiiuult. 

3.  Dtwrtinn  dno*  not  opcmlo  na  diH^hugn. 

B.  Bounu  Hbld  is  Sbbvice. 

1.  Dale  of  uciual  wpantion  from  the  Rwvice. 

C.  SoLDiXB  Can   Not  nx  Dikcnamikd  llRroRi  Rkpaiiatiok  prom  tkb 

8l!BV1CB. 

D.  S»i.piKn  DiHcriiAKiiKD  WiieN  Xotick  ih  GtrKN  to  Hiu  uv  ilm  DianiARCiE. 

1.  Actual  nnd  c>'>ni'iniriivn  notim. 

2.  Cenlficati'noioDly  m^aiuot  gifio^notlL-Q...^........  Paft449 

I,  Cms  of  MiUliiT  aick  in  hoapiul. 

4.  lAMOe  foldiern, 

A.  With  and  without  lucid  iattfT«l> Paf«4S0 

(I)  At  Govnmmnnl  HotpiUL 
b.  liuaovi  Phili|i|iiiip  Scou(«  iu  Philippine  lolandn. 

6.  Bnatpnm  of  dcnih  rcimmulcd   to  inijiriooDiuiMit  fur  life — d*to  of 

notice  is  dnt^  oF  diehononibli<  difchoiye. 

6.  SoldiM*  io  cuiifiu^'iiieiit. 

■.  It)-  «ivll  uutiiortlitv. 
b.  Soldier  Bwaitiog  (rial. 

7.  Sotdier  Mnlenccd  to  diihuiioiwblo  (liDoJuuB« Page  4S1 

8.  Soldior  (acspw  during    trial    by  Ri<iir«al  court  martin),  which 

•enUnoeahtm  iodlBbDnoTubl4-dlH('l)urgi:<. 
0.  rommi—ioood  ufliceiw. 

a.  Dale  of  diichar^  mentiuned  tn  order. 

b.  Senate  laila  to  confirm  Hppointiueutofofltcer. 
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DATS  OF  DIBCHABGE-GoUiiiaed. 

E.  No  Cksttoatb  PmxiBHKD- 

1.  nk^  nntBnca  of  guMnl  priw—  wlw  had  Imhi  TohmtMr  kI- 

diH'  dednnd  null  and  roid  lAer  n^MBot  had  been  mintcnd 
out Pagi4St 

2.  Saldicn  ocdavd  dmpped  bwi  rail  by  defaittMOt  ooBnawkr. 
S.  Soldier  ofdcnd  aet  at  libertf  bj  detiaitaMBt  commander. 

F.  Bout  poa  VounRKKKB,  iNXLcncfa  DHaaaxaaa. 
nr.  CEBTIFICATE  OF  DIBCHABGK. 

A.  OaKDCu. 

1.  CcttifioOe  ia  le^  evideoce  of  dMcbaiB*. 

t.  Soldier  in  dwuliun  «lwn  Totaatean  ««a  laiwl—d  out  in  CStB 
War Pmi" 

5.  Vboaffaawd&a.ttl 

4.  BmitfcHiianndKactofFUuimiTH,m7(»8tBt.,SM}catia«d 
to  dischaige  certificate. 

6.  A  cettificale  ih^  hcka  risaatan  can  lattr  b«  eoapleled. 

B.  DnuuTB  Caannuia. 

1.  CaM  of  BDldiHB  wbo  wrred  under  aiaiimTrd  namm  in  Civil  War. 

2.  Eiiuuauua  entdea  made  on  diachai^  after  ito  imoe. 

3.  A  pandimant  duplicate  may  be  furaidted  wbcB  odginal  ctitificata 

is  made  on  paper. 

4.  Section  22«,R.S.,iBliaiitad  to  mldien  of  Chril  War PtgfW 

C.  SaooxD  DunjcATB  CsanncATS. 

1.  A  aecoad  dafdicata  may  be  imnad  if  Bnt  ■  loat  «r  dMftoyad. 

D.  CKMnncATB  OF  Sekvks. 

1.  Fnniidieduponpnxif  ofloBofdiKliaifacotlflcato. 

2.  Fumirited  irtien  diachaise  certificate  ia  raodoad  IDapUa. 

3.  Soldier  absent  in  Japan  Tben  n^jment  muster«d  out. 

4.  Furnished  to  medical  cadet  who  kel  his  discharge  certificate. 

5.  Funwhed  man  Thom.d.  Ihrou^mtftake.  uDJuatlyKirendiBchaige 

without  honor Paffe4SS 

XV.  EXEtTTED  DISCHARGE  SOT  REVOCABLE. 

A.  A  Legal  Hon'orablb  Dibchabgb  Not  REVocABLa. 

1.  Caw  of  M>tdi«'  dischoi^cd  wiih  cmditioDa  wfaicb  wne  not  met 

by  Govenuuent. 

2.  An  officer's  honorable  Hischai^  can  not  b«  reroked  and  a  dis- 

honorable one  iiubetiluied.  Similariy  a  didiODonble  discfaargB 
can  not  be  revoked  and  an  hnnorable  one  eubetitnled.  (See 
Discharge,  XV'II  A.) 

B.  A  Legal  IJisbokorablb  Discharge  Not  Rbvocablx Page  45S 

C.  A  LscAL  DiBCBAKoE  WrTBocT  HoxOE  Nor  Rkvogable. 

1.  Even  when  notice  is  constructive  and  man  ia  a  priaon«'. 

D.  Revokino  Ordkr  UKAtrraoKiZRti  and  Illboal. 

1.  An  Older  potporting  to  revoke  ia  illegal  if  diachaige  he  executed. 

a.  A  dischaige  based  on  tnislake  of  fact  aa  to  atatua  of  man  ia 

legal. 

b.  Officer  discharging  eoldii-r  ignorant  of  fact  that  «ddi«r  waa 

under  charges — discharge  le^l. 
e.  No  objection  to  niiting  on  disehai^  certificate  the  fact  that 
it  was  given  throu^  error  as  to  bet Pagi  4S7 
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XVI.  DISCHARGE  MAY  BE  REVOKED. 

A.  Whxx  Skcuhkd  ur  J-iiahii. 

1.  SoMinr  pit-urod  by  Iraud  adslimry  of  hiadi«chBiB«lwld  inatroio. 

2.  SoldiorwcuToddiwIiMgebxssiv^^ing  l*'  reenliol. 

S.  SoJdicT  ctungixl  i»rm  «[  mliiUni^nl  in  bis  dwcnptirc  liiil. 
i.  Soldiot  MmiMd  ditchsTge  lor  pitrpom  a(  krc^plb^  poxitinD  m 
dvil  lifo. 

B.  IkKAXK   ftciUMKH. 

I.  Ulionvnldi^rwlnmn^iuid  nol  in  Qov«rDm«int  Ha>piMl  fnr  Iniwn<>, 

bui  undiT  niiliury  I'uiilTul f\ige  4SS 

S.  Wbnn  nol  tindnr  militiir)-  rontiol. 

C.  Wbbm  [Iiscsabok  GivfcN  is  or  thmjtan  Cuss  Than  Okdcesd.. 

1.  TliMugh  flitriml  lawUkt-  in  prppamUiin  of  dbcliurgi.'. 

2.  ThniiiKh  niiaUko  in  inlvr^ircliiiK  oriirr  for  tliiw^harKn. 

D.  A  DuCHARUB  I8SUKD  BX  Imcompbtsnt  Authobity  i»  not  Bi.vdinq 

ON  THE  (iOVBRKMKirr. 

I.  Diwhnnre  imied  hy  0nt1»d  Slalm  CkunniJMioner. 

E.  Ah  UnuiiH  Mav  uk  Ihhiibd  Revokind  a  1>iiiciiauui!  UeroKK  tbb  Dm* 

CMAKiiK  u  ExKciTTKit Pogt  4S3 

P.  ]P  A  DlscBABUB  Has  Dkbn  Ihvued  i»  Favor  or  a  Man  Wno  m  in 
IIanon  or  Civil.  ALTiiouiriKit  it  May  uk  Kbvoxiei)  ir  uk  ia  i'lNALLT 
.Vrguirrni, 

G.    DtHHONUHAUI-e    DlHrHAIKiE—lU-BQAL,   SBNTBKL-lt    RllVOKBI). 

1.  Knldinr  rnTiirii<Hl  In  duly  withmit  trial. 

2.  Soldier  broiighl  to  irial  on  orieiiuil  cliai^M. 

3.  Soldier  diachBrB«d  v'i<b"ut  honor. 

4.  Stklua  of  man  Min«  M  bofnr*  tnAl Page460 

h.  SeoUnro  of  court  of  «uUiil«d  men  ill«f^;  diacbargo  revok«d. 

n.  Rkvokxci  iiv  Arr  nr  Ca.siiRKHii. 
ZVn.  OFFICER.    (8<x»  alto  Dmcmarok,  XXI.) 
A.  DiHHiBn.tL  Not  Rbvocabu:. 

II.  Mkdical  llmcEn  DtacRABnKD  Amx  Faildhii  to  1'am  Examikatiox. 
inn.  CADETS. 

A.  DiHittHHAi.  Not  Kavo<;Anut. 
nX.  SECRETARY   OF    WAR    MAY    RECAU,    A    tUSnoN'ORABI.E    DIS- 
CUARGKANU  ISSUE  AX  HONOIUKLE  ONE  AND  CORKEtT  REO- 

ORItS  ACCORDINGLY  UNDER  ACT  OF  WNGRES8 Itft  W 

XX.  WHO  CAN  DISiUAROE. 

.K.  RKvocATio.f  ur  PuiESiiiBKT  or  Appuinthknt  or  OrnoKH  Anoumth 

TO    PlMCflAROIt. 

1).  PnicMiiKNi'  Can  Dihchauuk  urnatu  oh  Enuatku  Mam  or  Puiumss 
Sootm  WiiBN  NiuivnrK  in  no  i.oxntiK  Kkouirko,  ntrr  nut  ad  a 

PvNIalUCKNT. 

0.  DupAiirMK-ST  (ijhuamikk  Can  IhHOHAitoK  WmiouT  Munoh  Suldirm 
Who  ahb  SznrtNo  Sevtknch  op  Civil  Coi^rts. 

D.  CsimncxTK  or  Duumi.rnr. 
I.  I)<!partmcnt<:ora[iuMidorc*ndQt«rmii>onuturoof  dinchorKoincaM 

of  disRbiUty. 

5.  Diiiirict  comraiuid«r  can  not  diiwhiiriia  on  cntiGcRU  of  diMbilit}. 

E.  Adtroritt  Not  Grantxd  Coumakoino  Obnbrai.  or  PnumKSS 
Dirmo.s  to  Duchaiuib  WirnotiT  Uomob  Mkn  Who  AnEB  Paouuz 
Faii.  TO  RsitNLWT PageteZ 

F.  A  Covbt-Mabtial  Can  Not  Dibcrabor  SoLPtss. 
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XS.  DISCHARGE  OF  COMMISSIONED  OPFICEn,     (Sm  abn  DrscuROC. 
XVll.) 
A.  Ax  OmcaK  PAaRo  ok  Exahikation  and  wah  Dimiimxh,  Wincn 
^H  Wis,  IN  Eprarr,  an  Hokorablb  Discbabob. 

^B  n.  DnAaiLirr  Mav  uk  Psovr\  Aitmouuh  OmoBK  Nor  IhaoiiAKnKnoM 

That  Account. 
ZXn.  A  DISCHARGE  TERUINATBS  MILITARY  JURISDICTION  OVER  A 
80I,niER. 

A.  ANUoNOHABLsDiaOKAIKlBANDADuORABnB  WcTBOUrHoNORUKtArB 

TO  CtnuiivT  Ekmhtiiknt. 

B.  A  DisBONoaASLs  DiscHAKflB  Covers  All  UMBxrauU)  ENueniBitTB. 
XrOL  OF  SEAMEN  IN  TUE  TiUNSPORT  8ERVU;K-  (Sm  Clvit  KunjoYKwrn.) 
IXrV.  FROM  nvil.  service,    (See  Crvn.  E«rM>T»M.> 

IXV.  POST  N0NC-OMMI8SI0NED  STAFF  OFFICER.  | 

A.  ScMUABT  DtuciiinoB.  I 

ZZVI.  OP  ALIEN.  I 

A.  Wiu.  Not  dk  (Iivin  to  Enadlb  Auin  to  Rktwrh  to  Nativk  I.axii 
TO  Pbrfosm  UitiTABV  Dtrrr PagtiSB 

I  A.  Tile  classification  of  diiu^liarcps  lifts  Dovor  been  luisumed  by 
CongTtvis,  but  hfts  been  left  by  it  to  the  Exce-utivo  branch  of  the  Gov- 1 
enuiieut.  Al  pi*c«ent  tliore  fti«  throe  kia<l8  of  iltachni^es  cxprrasly 
reoognized,  to  wii :  The  honorable,  the  dishonorable,  and  the-  duchara;e 
without  honor.  C.  S7Si,  Nov.  9,  1896;  16S68,  Oct.  9,  1903;  $0754, 
Nov.  SS,  1906;  83259.  A-pr.  9. 190$;  gS916,  Dec.  10, 1909. 

n  A  I.  An  officer  failed  topaaa  a  oatiafacloiy  ejcamination  aa  to  hi.i 
qualificatioiu  a»  nn  otiiccr  before  an  oxaminirif;  board  duly  uppouiled 
ay  the  department  commander  and  hia  commission  waa  revoked  bv 
order.  HrUi  that  his  di.-sclini;ge  was  an  honorable  dncharge  In  accord- 
ance with  this  rule,  viz,  la  the  absence  of  e.xpress  evidence  that  a  dis- 
charge was  given  on  account  of  iinfilne«8  for  the  service  for  which  bo 
waa  culpnbtv  responsible,  or  on  account  of  fraud  in  enlistment,  orwhen 
the  person  ttiicharged  waa  in  a  stalun  of  dishonor,  i.  e.,  in  confinement 
under  the  senlcncc  of  a  general  conrt-martial  or  of  a  civil  court,  it 
should  be  held  to  bo  honorable.     C.  £70.  Sei>i.  Z8.  IH94. 

II  A  2.  An  ollicer  tendered  his  rc«iignation  without  stating  any 
reason  ihi^nifor  and  it  was  accepted  and  tlie  ofTirer  dischai^cd  witJioul 
anv  rea-fon  being  slated,  //f///  that  the  dlichai^e  v;&a  honorable.  (?. 
Siyo.  Apr.  SO.  lS96:^3S6.JuM  15. 1896:3569,  Oct.  4. 1S97. 

II B.  Hild,  that  toentille  an  enlisted  man  to  an  honorable  discharge 
he  must  have  rendered  the  lionwst  and  faithful  service  .stipulatud  for 
in  bia  enlist  ment  contract ,  and  al  the  instant  of  his  separation  from  iJie 
militanr  service  must  have  occupied  a  status  of  honor.     C.  6686,  < 
July  12, 1910. 

II B  I.  On  a  question  whether  a  discharge  by  order  (summary) 
waa  of  the  das*  designated  a«  not  honorable,  i.  o.,  "without  bonof," 
htld  that  in  the  absence  of  express  evidence  that  such  discharge  was 
ghreo  on  account  of  iinlitne^  for  the  service  for  which  tbeperaon, 
oischargMl  WM  culpably  responsible,  or  by  reason  of  fraud  in  tbo' 
enlistment,  or  when  the  perstm  at  the  time  of  his  dischai-ge  waa  in  a 
status  of  dishonor,  i.  e.,  in  confinenient  under  the  sentem-e  of  a  (feneraJ 
court-martial  or  of  a  civil  court,  the  discharge  should  be  deemed  hon- 
orable.    C.  e70,  Sfpt,  1S94;  1&S68.  Oct.  9, 1903;  822,  Mar.  8,  1904- 
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II  n  2.  The  fact  that  a  soldier  has  been  a  dosertor  does  not  prpcluclf 
liis  receiving  nn  honorable  disclmri^e,  if  oilher  he  be  rceton-d  1o  duty 
without  trial,  or  having  bwn  triert  and  sentonred,  ho  yet,  by  r**ason  of 
his  imprisunmcnl  bi-ing  fully  cxccultd  or  bi-ing  rt'niiUe<l  before  (ho 
end  of  liis  terra,  is  rettimed  to  duty  and  is  in  the  performance  of  faith- 
ful service  when  his  tejin  is  rnniplcU-d.  An  lionorftbio  dii^Uiarg«  then 
fiven  to  him  is  an  atithnritative  diM-lanttion  by  (ho  Govenunent  that 
e  leaves  the  military  se-i-vire  in  a  slatiis  of  honor.  Thus  honorably 
di^cliftivod  he  can  nol.  by  reasun  of  his  having  formerly  dcsertwi.  be 
deprivetl  of  any  riglils  to  pay.  allowances,  or  bountv  usually  incidont 
upon  honorable  disnhaise.'  'R.  26,  484,  Afar.,  186S;  P.  43,  48,  Sept., 
1890;  C.  902.  Frh.,  189o;  1663$.  Dtc.  19,  t&OS;  16644,  July  26,  1904. 

II  B  2  a.  A  soldier  deserted  and,  after  apprehension,  was  convicted 
and  given  a  puniahment.  \t;s»  than  dishonorable  discharge.    Upon 

auestion  being  raised  as  to  the  character  lo  be  given  him  upon  his 
ischarge,  Ma  thai  if  the  soldier's  service  should  continue  honpst  and 
faithfullo  t.h«  close  of  his  term  of  enlistment  lie  might  be  tlischarged 
with  the  remark:  "Service  honest  and  faithful.  "  and  the  further 
remark:  "No  ohjeetion  known  lo  his  reonlistinenl."  H<(5  further 
that  it  is  not  the  policy  of  the  War  Department  to  place  an  insuper- 
able barrier  to  a  man's  refomialion  by  holding  that  no  matter  now 
honest  and  fnithful  his  later  service  may  be,  a  fault  onoo  committed 
can  not  be  atoned  for.  and  attention  invited  to  the  fact  that  C'ongreas 
intended  that  even  general  prisoners  should  have  an  opportunity  to 
redeem  themselves  and  be  aJlowed  \o  return  to  an  honorable  career, 
as  evidenced  by  section  1:1.12  R.  S.  (act  of  Mar.  3,  1S73,  17  Htat.5S3), 
which  permits  the  lionorable  restoration  to  duty  of  genera)  prisoners 
incase  the  same  is  merited,  which  law  was  enacted  at  a  time  when  dis- 
honorable discliarire  was  not  given  until  after  the  conliuenient  jior- 
tion  of  a  sentence  liad  been  executed.     C.  I56S9.  Dec.  19.  1003. 

II  B  3.  A  soldier  was  turned  over  to  the  ci^-il  authorities  for  trial, 
it  appearing  that  at  least  six  months  would  elapse  before  his  com 
coula  be  determined,  a  statement  having  been  made  that  the  evidence 
would  undoiibteiily  lead  to  his  convictJon.  UM,  that  there  was  no 
l«g&]  objection  to  giving  bim  un  honorable  discbarge  at  end  of  eiilisb- 
ment.     O.  .9319,  Ffb.  It.  l.Wt. 

TIB  4.  Company  K.^'iflh  Missouri  Volunteer  ravalry,  was  mustere<I 
out  during  the  Civil  War  on  nccount  of  the  mutinous  conduct  of  some  of 
its  memher-s.  The  muster  n)ll  contains  remarks  opposite  the  names 
of  20  of  lhem,Bhowingcompiicity  in  the  mutinous  conduct.  HM,  in 
the  case  of  a  sohlier  of  that  company  against  whom  no  ilcrogalory 
remarks  are  made  un  the  record,  thatW  is  entitled  to  an  honorable 
discharge.     C.  9gS0^  Nov.  S.  I9(J0. 

II  B  R.  A  soldier  immediately  after  enlistment  was  impriaoned  OQ 
suspicion  of  being  a  deserter  and  "bounty  jumper."  H«  was  subae- 
quenlly  released  and  sent  away  from  the  AJ'my  without  a  certificate 
of  disciiarge.  HeJd,  that  the  soldier  was  discharged,  and  upon  satis- 
factory proof  being  furnishetl  that  the  suspicion  against  him  was 
erroneous,  held,  further,  that  his  imprisonment  during  the  whole 
of  his  sendee,  being  through  no  fault  of  his  own,  did  nol  deprive 
him  of  liis  right  to  u  certificate  of  honorable  discharge,  It  was 
recommended  that  one  be  issued  to  him.     C.  1916,  Dtc.  i8,  1895. 

■  Till"  uiiitiion  ii  qunlMl  and  ndovted  by  the  U.  S.  8upr«iD«  Court  lo  (Jalted  Slat«« 
«.  Kelly,  16  Wallace,  31,  3U. 
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HI  A.  The  ilUrhargR  nitlioiit  honor  i»  pven  in  the  cups  firot 
Epocifiod  in  Circular  15,  Iloadf^uart'Ors  of  tlio  Army,  1893,'  but  this 
circular  did  not  crtaU  such  dBcharg^;  it  merely  snve  it  a  name. 
Before  the  is^ati  of  tlic  circular  ftad  as  far  bark  as  the  Civil  War  this 
kind  of  discharjio  was  out  of  nocessitv  resorted  to,  lis  name  is  only 
impnrlanl'  a;*  a  recognition  of  a  diswnareo,  not  tectinicallv'  ditliouor- 
aWe,  and  not  honoru.b!«  in  fact.  R,  10.  286,  Sept.,  1864;  C.  Si'JS.  May 
14,  tS96;  10141,  Apr.  S,  1901.  It  might  not  be  poing  too  far  to  say 
that  whrn  soldier*  w«ro  summarily  "  dishonorabu*  <lisch&rgMl  ' 
<lurinj'  tho  Civil  War  iho  onlcr  was  so  worded_  simply  because  the 
soldier  had  done  something  to  disgrace  the  BCrrice  ftDa  could  not  be 
Id  fact  honorably  diwhurgcd.  P.  60,  24I.  Junt.,  189$.  Thus  whore 
a  volunteer  soldier  under  arrest  for  desertion  was  "'dishonorablv 
discharged"  by  order  on  account  nrimarily  of  the  dcsortion,  A<W, 
that  wliile  his  discharge  was  not  tecniiically  dishonorable  it  was  what 
is  now  called  a  discbai^e  without  honor,  and  therefore  not  honora- 
ble. C.  ttiS,  Mar.  17,  189$.  The  term  aI»o  covei-s  thosunimarv 
dismissal  of  an  oflicer.     P.SS.40S.Mar.,  ISO^:  C.  ISOS.Au^.S,  lS9o. 

HI  B.  The  established  rule  and  policy  of  the  War  Department  in 
not  tu  diiM:har;go  without  honor  men  charged  with  olTeuses  susceptible 
of  being  proved  before  a  court-martial.  C  ^4004,  Apr.  H,  tfMiO:  ,htnt 
it,  1910.  Held,  that  discharge  without  honor  i%  not  a  punishment' 
(P.  4S,  176.  Oct.,  1890:  a  17904,  Mmj  IS.  I9US:  9S6S,  Nov.  SA,  1906; 
S6815,  Dec.  10,  19(>9)  ami  can  not  be  iBed  for  summarily  ridding  the 
service  of  undesirable  soldiern  who.  by  their  miM-onduct,  have  ren- 
dered themselves  bable  to  tiial  by  court-martial.  Further  keltl, 
that  the  fact  that  the  evidence  (o  convict  is  dillicult  to  secure  is  not 
sutiicieiit  to  sot  audo  the  established  pohcv  of  the  War  Department 
as  re^rds  tbw  form  of  discharge  and  to  deny  the  men  involved  an 
opportunity  to  make  a  defen.*e  to  the  charges'  brought  agatn:^t  them. 
a  £4004,  Aug.  S.  1910.  Dec.  9,  1910;  19547,  Apr.  19,  1906;  24198, 
Dee.  7   I9(}H:  So^.ti.  Ffb.  S8,  1911;  SS556.  Junr  19.  tail. 

ni  B  1.  The  commanding  general.  Army  of  Cuban  Pacificjition, 
requested  authority  to  discnar)^  without  nouor  a  sergeant  of  the 
Signal  Cor]>«  on  account  of  misoonduct,  viz,  cohabitation  with  a 
woman  of  dl  repute,  and  probably  being  an  accompbco  in  the  theft 
of  a  large  sum  ot  money.  The  soldier  denied  the  alleged  WTong<loing. 
Hfld,  that  to  discharge  him  .sununarilv  without  honor,  without  giving 
liim  an  opportunity  to  present  a  defense,  would  appear  to  work  an 
injustice  and  to  eifahlisn  a  dangerous  precedent.  C.  S£S7£,  Oct.  £6, 
1907,  and  Jum  7.  1910. 

Ill  B  2.  Certftiu  soldiera  were  chai^d  with  the  crime  of  sodomy, 
ilfld  that  in  justice  to  them  they  should  not  lie  discharged  without 
honor  but  should  he  tried  bv  a  competent  court  bv  whom  llic  fact*! 
aliould  be  investigated,  C'  19647,  Apr.  10.  1906}  19539.  Apr.  18, 
1906. 

'  l?it  ^'b^B  '  ^"'"^^ '*  ■^''clwiged  riUiout  trill  on  lU'couni  ot  fraudulent  eiOlsunent. 
(^)  nnen  bo  in  dinchju^d  witlKiut  Irul  on  lu-rciinl  of  havinK  bimn  diiquuliRitd  for 
MTvico,  ptayMi-aJly  or  in  character,  ihrniitch  hi*  own  fnuh.  (r)  Vhe^a  tbo  diachariia 
is  (ID  acrount  of  {niprlMamenl  under  Meiilunce  ut  *  riril  coum.  (rf)  When  at  ih«  tJm« 
of  lbs •oldivr'*  durluuf;!-.  at  nr  nCtor  thn  cxpiraTidn  cif  hU  ti>nn  of  cnlUt.mimt,  hi!  u  in 
COsAnomwil  andvr  tho  ttentento  of  a  geneiral  i-ourt-iuiulial  which  does  not  pro\i[le  for 
diabononblfl  (H>irhBip>.  1 

»  Bob  U.  8.  v.  Kinplcy.  138  U.  8..  87,  and  tUid  i>,  V.  S.,  161  Fod-  Rop-.  *«8- 
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in  6  3.  Rocioinmentlatinn  wns  nifido  by  n  pniit  cominniidcr  that  a 
i^oltlior  be  Uischui^'d  willioitt  honor  un  sccount  of  h&ving  miwld 
indeorilt  proposnls  to  a  voun);  prl.  lleid  timt  it  would  not  bo  proper 
iosodiscnsi^  htm  unless  thon-  wcrti  iiodoiibtnf  his  guilt.  C.SOoiS, 
Feb.  S,i909  and  Aug.  S7,  1900;  SiW/,,  Srpi.  g.  1911. 

in  B  -4.  A  Boldier  was  bifid  by  court-iimrtial  for  offenses  which, 
upon  conviction,  would  Iiuto  jiiHtliiod  his  dirrchuiirf.  but  having  b<>on 
acquitted  by  the  court.  h(ld.  thnt  his  dischai^e  without  honor,  pri- 
umrily  on  acfNntnt  of  saiil  iillogixl  oJTrnsfs  would  not  be*  proper.  C. 
loss,  Feb.  1S9S;  0004.  Jan.  fl.  1909. 

Ill  B  A.  A  soldier  wns  tried  by  court-martial  for  offenses  which, 
upon  convirtton.  would  have  juMtifii-d  liii*  dischargo.  Ho  wtw  given 
a  pumidunont  \csa  than  discharE^.  Held,  that  bi^  disclinr^  without 
honor  primaiily  on  account  or  said  alleged  offenses  would  nol  be 
proper.  C.  151S.  Jviy  S.  ISSS;  15SSS,  AW.  2i,  I90S;  £4103.  D€c.  10, 
190S:  S5915.  Dec.  10  and  SB.  1909. 

Ill  B  T>  a.  Although  it,  is  iinpropi^r  to  dischareij  a  soldier  without 
honor  on  n<.'<.'Ount  of  ('linrf:;ei;  for  whteh  he  has  been  trie<l  and  con- 
victed, held  that  the  disc liaige  without  honor  may  be  used  in  the  case 
of  a  soldii'r  who  ha-s  hei-n  eonvirt«'d  of  desertion,  and  the  reviewing 
authority,  aet'mg  not  on  the  merits  of  the  issue  but  beiMiuso  of  defeel^ 
in  procedure,  etc..  seta  aside  or  mitigatee  the  sentence.  C.  BS916, 
Dec.  10.  1909. 

Ill  C.  A  soldier  who  had  been  tried  and  eonvieti^d  numerous  times 
by  court-martial  during  Ids  term  of  service  was  at  the  expiration 

"  liout  honor."  for,  ns8t«t4^ 
lied  for  8er^'ie.c  on  account 
that  the  condition  referred 
to  under  which  a  .-toldicr  may  be  discharged  without  honor,  to  wit, 
"when  ho  is  discharged  without  trial  on  account  of  having  bei^mu 
rlLsqualified  for  f>ervice.  physically  or  in  character,  through  his  own 
fault, "  doe«  not  apply  to  tl'ie  cnac  uf  a  soldier  disrhargcii  by  reinson  of 
expiration  of  term  of" service;  but  thnt  the  previous  convictions  couUI 

Croperly  have  l>een  consiilered  hv  thi'  boaril  of  oflioers  provided  for 
y  the  regiilatiuuH  in  tietermininj;  wht'ther  the  soldier's  service*  had 
been  honeitt  ami  faitliful  and  upon  an  approved  fmding  that  it  had  not 
been,  the  disrharge  without  honor  fxiula  have  been  pven.  P.  66,  40, 
May.  1894. 

in  D.  A  soldier  was  in  ooiifmement  in  the  guardhouse  at  the  end 
of  his  term  of  enlistment  und<'r  sentence  of  a  summery  court.  Held 
Uiat  he  should  not  be  <lischurged  without  honor  for  this  reason,  ae 
tlie  rrpiilation  applies  onlv  to  sentences  of  general  rourts-martial,  C. 
ISi-iO.  Apr.  17,  ms,  Jan.  SI.  1903,  Jviy  So  and  .!«;;.  .i.  OiOi. 

Ill  K.  If  a  soldier  commits  an  offense  of  so  serious  a  eharaot^^r  as  to 
warrant  his  discharge,  by  way  of  pimislimcnt,  charges  are  pix-ferred, 
and  the  case  is  tried  by  general  eourt-martial.  Although  not  having 
eommiltcd  on  offense  of  sufficient  gravity  to  waiTant  his  trial  by  oourt- 
martial,  the  conduct  of  a  soldier  may  be  such  as  to  warrant  the  tormina- 
lion  of  his  enlistment  contract  because  he  hag  not  served  honestJy 
and  faithfully.  Held,  that  in  such  a  case,  when  reasonable  efforts 
have  been  put  forth  with  a  view  to  the  correction  of  hw  faulu.  his 
enlistment  contriu-t  may  be  annulletl  in  the  manner  prescribe-d  in  Uio 
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fourtli  artirlf  of  war,  bv  n  ditwrhni-EC  witJioiit  honor.     C.  S07S4,  Nov. 
SS.  lOttG:  2r,9l.j.  Dtc.  10.  1009. 

ni  F  I.  It  will  be  inslrurtivo  to  nolf  M>rao  of  the  reasons  forwhifh, 
bitsci]  on  tht>  opinion.^  of  tiii»  oflicir,  diHcbiirgtw  willioui  bouor  liuvu 
bwn  jrivt'u,  I 

Jn  ca^es  of  mldirrx:  " 

All  cstubliNbcd  I'lisp  of  distrtion.  wbi«n»  tho  soldivr  was  not  fit  for 
Eicrvioe  antl  it  wiis  not  utlrisuble  to  brine  Ibo  case  to  trial.  ('.  4^40, 
Aug.  23,  1898;  6SS7,  Nw.  l.'i,  l,W8:  Ssfe,  Jan.  S4.  1899;  eSK'.  Apr. 
II,  tS&O:  6593,  June  15.  IS9y;  7624.  Jan.  SI,  1900;  183G0,  Aug.  t, 
l90o:  I5SS3,  Apr.  I.  IH07;  S3.^)J,  June  «.{,  1908;  23843,  July  /,5, 

mis. 

For  beiiiK  iji  u  penitentiaru  undi'r  the  aciiteiice  of  a  civil  court  at  the 
expiration  of  bis  tvrm  of  enlistment.  C.  6312,  Nov.  12,  1898;  81785, 
July  12,  1907:  23066,  Apr.  11.  1908. 

For  worlhlessneaa.     C.  5837.  Feb.  S.  1899;  6981,  Mar.  14,  t899;{ 
15065,  Avg.  5,  1908.  | 

St'nteiK'od  to  confinement  in  u  workhouse.     C.  SSSo,  July  6,  I900,\ 

For  expressing  sympathtj,  in  time  of  WAr,  wilh  our  enemie$.     C. ' 
9744,  Feb.  I,  1901. 

Fur  disease  contracted  through  rmseonditct  before  enterinj;  into  the 
»er\-ice.     ('.  10922,  Aug.  3. 1901. 

For  refusing  lo  permit  nitibiclf  to  he  vaednated.  C  1175S.  Dee.  12, 
1901. 

Conviction  by  civil  courts  of  burglary  with  inteiU  to  commit  theft. 
C.  12079,  Fth.  20,  1902. 

Convicted  of  homicide  by  civil  courts  in  Cuba,  and  later  pardoned. 
C.  12631.  May  27,  1902.    ' 

For  infpeienaj.     C.  15035,  Sept.  16, 1903. 

For  lurf  being  a  fit  associate  for  other  soldiers.  C.  16834,  J*"*'  ^i 
1904. 

Convicted  of  theft  bv  civil  courts  and  (dven  a  nrobationorv  sen- 
twice.  C.  20158,  Jui^'St,  1906;  20163,  Jitk  18, 1907;  2S2S9.Sept.  16, 
l$OS,  Mar.  16, 1909. 

Convicted  of  theft  by  civil  courts.  C.  17213,  Dec.  6,  1904,  Mar.  6, 
1908:  23259,  Jur>e  23.'l910;  2SSS9-A.  Jvjy  12, 1911. 

Sentenced  to  imvriaonmtnt  bv  civil  courts.  C.  17373,  July  21. 
1908:  23259.  May  20,  1908,  Jan.  14,  Jubj  2  avd  SO,  1909.  j 

For  alcoholie  dementia.     C.  19547,  Dec.  14,  1909.  1 

For  vnfaithful  service.    C.  20497,  Oct.  13, 1906. 

For  writing  an  obtetne  nnd  ttwumn^  letter  to  a  womiu).  C,  80616, 
Juhi  1.1910. 

^■t^  Iteing  in  the  hands  of  the  dvU  attihorities  at  the  expiration  of 
bis  cnlUtnicnt.     C.  22626,  Dec.  24,  t907. 

Held  bv  civil   authorities  for  eednctton,  admits  guilt.     V.  826t8„ 
Mar.  13.  1908:  23259,  June  S.  1910.  \ 

For  indeetht  exposure  of  person  on  a  Htrect  car.  for  wliich  h©  was 
sentenced  to  iinjirisonmeut.     C  23259,  June  25,  1008. 

Incorrigibility  and  driiikins  lo  excess.     C.  24004.  Oct.  21. 1908. 

For  introducing  cocaiTU  into  prison  and  prison  ward^  of  Pacific 
branch  of  United  SlntoJi  military  pruson.     f '.  24004.  A}}r.  5,  1909. 

MoraUy  incapaeitutfd  from  roudoring  bonmt  and  fiiitliful  Berrice. 
C.  24004,  Dec.  22,  1910. 
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Totally  unfit  to  he  a  addier,  nnd  should  never  have  been  enlisted. 
Service  did  not  justjfv  an  boiiuruble  dischnrRP.     C  S4OO4,  June  SO, 

mi. 

For  aUettf^l  bv  u  sam*  man  to  commit  suicide.  C.  $5962,  Dec.  18, 
U>09. 

For  boiiig  insane-  at  lime  of  C7iiislinfnt  wliile  on  parole  from  tin 
insane  asylum  aa  improved,  v.  30566,  Apr.  19,  WIO;  S4OO4,  Aug.  34 , 
I9lt. 

Sentence  wliicli  coiituJiK-d  ilidlioiiorablc  tli^cliarf^c  art  tuide  on 
account  of  fatal  tlpfr<t  in  tho  rvcord.  ('.  /  /.'AW,  Fth.  <!,  tHOZ;  I3S0&, 
Aug.  SO,  1902;  13210,  Au^.  29,  1902;  SSOIS.  Dte.  10,  1900. 

A  senteneo  conlained  dtttbonoruble  disctiarj^e,  but  ttie  court  tnu  not 
gvxrm.     ('.  Gim,  AfT.  $4,  1899. 

A  Btntenct  of  confiiioiiient  extending  beyond  tbc  soldier's  term  of 
enli:itnient  did  not  contain  dishonorable  diachai^e.  C  677G,  July  S£, 
lS.'i9. 

Sentenced  to  diahonorabie  discJiargc  when  the  code  of  penalties!  did 
not  jvstify  such  ai'iilonre.     (\  f>70.^,  Aug.  2. 1900. 

Soiitoncod  to  confuiL-menf  and  dislionorable  dischari^,  ami,  throuch 
CTTcr,  the  mitijration  intended  for  a  portion  of  the  confinement  was 
held  to  6tt  amde  tlie  dithonoralU:  discharge.  C.  9369,  Nov.^,  1900, 
Aug.  ^,  1901. 

Sontenced  to  confintTMnt  in  a  wnttentiory  and  pAroled.  C.  S3S69, 
Sept.  le  1908. 

For  highway  robbery  and  aiding  a  dttertion  to  the  enemy,  when 
protwlou  f roni  trial  by  the  statute  of  timitutiona.  C  1302-5,  Feb.  6, 
1903. 

After  expiration  of  term  of  enlistment,  w)u}c  serving  a  sentence  of 
conruK'niont  not  involvim;  dishonorable  discharge,  it  was  discovered 
that  the  $enUnce  was  null  and  void.     C.  1.3SI0,  Aug.  39,  l.OOS. 

Convicted  of  nmrder,  in  llie  Phihppiiie  Islands,  under  the  Tifty- 
ei^hth  article  of  war.  but  sentence  not  approved  until  after  the  Presi- 
dent had  prorlaimecj  peace  by  Ids  proclamation  of  July  4,  1902.  C. 
13653,  Ftb.  IS,  19U3. 

Discharged  by  onler  of  the  (dint  courtu  while  in  confinement  under 
charge  of  diwrlion.     C.  13818,  Dec.  18,  1902. 

From  precoding  ruUstment,  in  ease  of  frauduleni  entistment  vnthr- 
out  a  discharge  from  said  preceding  enlistment.  ('.  20314,  Aug.  31, 
1900.  F>h.  17.  1909. 

Disqualification  for  service,  tta  to  character,  bv  reason  of  his  had 
habUs.     V.  2S4S7,  the.  14,  1907;  30615,  Dte.  £3,'l9IO. 

Convicted  of  larceny  of  clothuig,  hut  on  account  of  faihirc  of  nidge 
ailvocate  to  prove  the  value  of  the  arlicJcu  stolen,  findings  disap- 
proved.    C.  32902,  Mar.  18,  1908. 

Convicted  l>efore  a  United  States  conuniauoner  of  JnUing  game  in 
YtUmpstone  Park,  and  senten<-e<l  to  ])ay  a  fine,  and  coitfinctl.  on 
refusal  to  pay  tiio  liuo  or  to  take  the  pauper's  oatli.  C.  SSS69,  A, 
Jan.er,  1911. 

For  being  ignoranf,  lazy,  and  dirty  to  the  point  otJiU?aneM,  with- 
out a  siugle  soldierly  clla^actcristi^^.  Discliarge  requested  bv  father 
on  ground  of  nicnttu  iiiLsoundneas,  etc.,  but  sui:geon  rejiortetf  no  evi- 
dence of  menial  nnsuunduess.     C.  3S65S,  Aug.  3,  1908. 

For  participating,  iliiiing  a  previous  eidishneut,  in  a  loot  of  Gov- 
ommont  properly  at  a  mihtai-y  at&tion.    V.  34OO4,  Apr.  4 and  36, 191 1. 
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A  soldwr  (Itiriiif;  the  Civil  W&r  wttn  tried  and  oonvinted,  the  ofTeastis 
tit'Ui);  •'liKliii><  tlir  ^uiiril»,  uoHsiiij;  tlirou^li  tlie  linos  and  rubbui>'  llio 
houw  of  a  woman  0  miles  ti-oni  cuiiip  of  jewelry-  to  tlie  value  of  ^ut 
tJSW).  He  w«s  (iwil<-iK<iil  "lo  lie  eonjined  in  t«niiie  milibtry  yn«on  for 
a  pcricxl  of  Un  years,  to  forfeit  uU  puy  or  allowaii(;<»  tliat  may  ha  iliie 
him  anil  lo  wear  a  liall  ami  clmiri  attached  U>  his  leg  two  months  of 
«ach  y«ar."  Ho  did  not  rvccivundiiihoiiorahledischHrjrt!.  Held  that  I 
his  slutai  was  tliat  of  tui  onliated  man  umlergoiiig  senU'nee  of  inipi-i»- 
onniont  hiwfiilly  imposed  by  gcn«rnl  cuurt-martial.  mid  &a  such  a 
pprsoii  docs  )iot  octrupy  a  Etutus  of  honor  at  tho  iiisljint  of  hia  soparu- 
tion  h-om  the  militarj'  scitiw  he  in  regarded  aa  ha\'iiig  been  dis- 
charged wiliioiit  honor.     C.  I7S0S.  Jun.  IS.  1905. 

A  departniimt  loinmaiider  disapjfoved  a  sentence  of  dishonorable 
di)<«hart^'  luid  iiistrurtioiu  wore  issued  roturnini;  the  mua  lo  duty. 
Beforv  liio  ili§aj»provul  was  publislicd  in  orders  tlio  dcpaitmeiit  eoin- 
mander  reconsulfrrd  the  matter,  and  as  the  record  was  stdl  in  his 
pOBeessiou  Ik-  approved  tho  sonlflnce  and  ordoi-od  it  oxceutod,  and 
tiua  approval  was  published  in  or<lers.  Hfid  that  tlie  elfeet  of  the 
lator  approval  hy  the  tieparttnont  C'Oniniantlor  wan  to  eepamte  tho 
soldier  from  tlio  soi-vio)  under  cirrunistanees  which  are  not  honorable 
but  at  the  fame  time  his  di.scharge  i»  not  a  dishonorable  one,  an<I  it 
should  bo  treal*'d  as  a  disfhurt?.'  without  honor.  C.  11509,  Nov.  8, 
1901. 

It  dovolopod  that  a  <lc»erl«r  was  absent  in  a  sanitaiium  undergoing 
an  operation  of  LiepaiuiinK  the  sktill,  to  remove  tho  results  of  an 
injury  he  hnd  rtceived  jtrior  to  eniistment,  and  that  during  his  enlii^t- 
mont  ho  had  bcx-ii  subjoct  to  epileptic  attacks.  Held  that  he  uhould 
bo  summarily  di.4charged  without  honor.     C.  16017,  Apr.  7,  1904- 

Held  that  a  uildicr  who  believes  in  the  overthrow  of  orgmtite^ 
society  as  now  oonsUluted  should  be  discharged  without  honor.' 
a  S4O04.  Dec.  SS,  tOlt'. 

in  F  2.    Held  that  tho  discharpe  of  a  cadet  from  th«  Unitod  Statoa 
tiiUtary  jVca«lerov,  in  ISfiii,  for  aemerits  Ui  excess  of  the  limit  fixeil, 
was  what  U  now  Known  na  a  discharge  without  honor.     (\  S553,  Aug^ 
17, 1S96.     ^im'ii&dv  htUi  in  thacaaeoi  asummant  JiVmisBoi  of  a  cadct-l 
a  S6S3,  Aua.  17.  ifi,96. 

nX  F  3.  in  cages  of  officers:  A  volunt«-or  ollicer  was  eiinimarily  du- 
missn-t!  on  aecount  of  unfitness  caused  by  his  own  fault.     Held,  thatd 
hiH  diwhargt)  was  without  honor.    P.  ii2,  40S,  .\t<tr.  IS93.    Similarly' 
held  wliero  tho  odicvr  was  summarily  "drovped"  for  absence  without 
iwve.    F.  4^,  389,  Apr.,  1891.    Sunilarly  held  in  the  case  of   a 
Toluntcor  ofticer  who  was  anminarilv  dismissed  by  tho  governor  of 
Iiifl  State,  under  authority  conferred"  by  the  President,  tor  "having 
failed  to  pass  a   satitfiutonf    examination    l>efore  tlie  oxoinining 
board,"  wliirii  action  wjis  neoininendcd  by  the  hoard,  as  the  oUiter's 
eonduei  during  his  exaniinatiim  "was  contemptiuna  and  insttlting 
in  tho  extreme,  evincing  not  orUv  his  ijiconipclencv  as  an  oflicor,  but 
an  utter  lack  of  even  the  smalleat  qualilioation  of   a  gentlem?»n." 
C.  1789,  Oct.  18,  1895.    Similariv  htlJ  m  tho  cu^o  of  an  ofliccr  who 
was  mmmetrUy   discharged  whiTo  uniLiling  eontirmatiou  of  a  sen- 
tence of  di.-imis8al  for  ''quitting  his  guard.       C.  ^36,  Nov.  S6,  1900.1 
Similarly  held  in  the  case  of  an  ollicer  who  hyfraad  accomplished  hiaj 
mutter^,  and  who  wa.i  dLsmisAed  by  order  of  the  President  unden 
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sMtion  17  of  the  met  of  July  17,  1862  (12  3tot.  5W).  C.  I6S£S,  SevL 
g,  t904- 

m  O.  A  w)iui»anj-'  of  volunteers  tinvinf;  bi  ISC2  pefuaecl  to  proceed 
to  a  cprtRin  point  when  oriloi-e<i  to  ^»  tliero,  was  siilwiMiiHiuny  duly 
niuKli'te<l  out  bucauBU  of  its  rcfus&l  to  obey  tlio  ordvri  Ueid  that  the 
members  of  the  company  were  ilinchargeil  without  honor.  C.  1915, 
Dee.  1S96.  Hiniiliu-ly  hfid  in  tho  case  of  a  company  diirtug  tlie  Civil 
War  which  was  "mustereil  out  and  discli&iged  because  it  refu.'ied 
to  serve  as  the  niiUinrilies  of  the  Government  then  in  charge  of  mat- 
ten;  relating  to  it  held  that  it  ou|;ht  to  serve."     C.  1915,  Dee.  SS,  tSSS. 

XV  A.  A  dii^honoi'able  dbteharge  in  a  lii^harge  given  pun)nant  to 
the  setiteitre  of  a  genond  court" martial  whon  spccilically  awarded  br 
or  necessarily  involved  m  such  sentence,  7*.  /f£,  267,  Avg.,  1896; 
C.  6870,  l-'fh'.  SI,  1899,  and  7102,  Oct.  6,  1899.  Being  a  iiuiuahraont, 
it  can  only  be  authorized  by  sentence  of  a  court-martial  after  trial 
an<l  conviction,  and  no  exerulive  or  military  ollioiaJ  (except  in 
cxtKUting  such  a  soittcnce)  ciut  lof^allv  give  or  bnlor  such  dischar^. 
P.  36,  3S4,  Nw.,  tS89;  56,  tBO,  O'et.,'  1892;  60,  96,  June,  1893. 
And  when  a  soldier  \s  sontenceil  by  court-martial  to  imprisonment, 
in  a  penitentiary  and  the  sentence  doce  not  also  direct  dishonorable 
dtBobArge,  it  neVertlielei^a  involves  such  discharge,*  C.  !2S6,  Apr, 
1896. 

IV  B.  A  dishonorable  discharire  entails  per  ae  no  dbqualificatioQ 
for  ci\'iJ  employment  vmiler  the  rnilod  States.*  K.  8, 91 ,  Mar.,  1864; 
t8jt60,  i\m>.,  '1868;  31,  296,  Apr.  1871;  S4,  62S,  Nov.,  IS73. 

IV  C  A  iwlrlier  was  sentenced  to  imprisonment  in  a  penitentiary 
and  the  sentence  did  not  direct  that  he  lihoiild  bo  <li:;huiiorablv  dis- 
charged. Ueid  that  it  involves  a  dishonorable  tlischar^  nevertheless 
for  Uie  reason  that  the  di^mnorable  »latus  of  coiuincnicut  in  a 
penitentian^'  is  incompatible  with  the  honorable  status  of  a  soldier. 
a.  1326,  Apr.  26,  1895;  1262S,  May  15,  1902. 

IV  D.  miere  a  soldier  is  dishonorably  dischar^d  from  the  miUtaiy 
service  in  the  operation  of  a  sentence  of  eourt'-martial,  the  opera- 
tion of  fiuch  disctiai-f!^  La  to  nMclitd  tlie  »oldier's  cuntrart  of  enlistment, 
and  in  the  operation  of  such  rpaci8sii>n  all  contiiipcnt  riRhta  and  bene- 
fits, present  and  future,  which  ar-e  conditioned  upon  honest  and 
fatt!iTul  ser^'ice  on  the  part  of  the  soldier  fall  with  it.  C.  27073, 
Juhi  2S,  i9i0. 

IV  B.  So  where  a  soldier,  while  under  a  sentence  of  C'Oidinoment 
for  a  term  lens  than  iJie  remuning  term  of  his  enlistment  (imposwl 
without  dishonorable  di^chaivo),  was  for  a  further  offense  tried,  con- 
victed, and  sentenced  to  dishonorable  discharge  ami  impiisomnent. 
and  was  thereupon  duly  <Uj?cl)areed  accordingly,  held  that  the  pertod 
of  tJiO  pending  cuufuieiucnt  under  the  (in;t  sentence  was  thereupon 
terminated,  leaving  to  be  executed,  after  the  discharge,  oidy  the  con- 
finement adjudged  by  the  sirend  wntence.     R.  4'.  576,  Jum,  1879; 

■  In  lOOS  ihreo  compiuiiea  of  the  Twnntv-fifth  lobnUv  were  diiKhaned  irithout 
honor  u  a.  reeull  o(  tii«  BhootJae  sffray  nt  Itrownnville,  Tf  x^  Aiik.  13,  1909.  Ua  a 
tMtcaacholdihatlhediac'haroeHMK'al,    (Roiav  U. 8,161  Feil..4G9.MRV  14. 19IM^ 

■  Thia  mil  tho  iiractico  during  (he  Civil  Ww.  But  it  ia  now  the  pniciire  lu  such 
ro»cv  tn  fiH-iiacnuy  adjudite  dbinoiMnble  dM-barm  to  prvc*d4i  th«  imprinonracnt. 

■Sue.  2  of  ihew-'iof  August  I,  1894  (28 Slut.,  ai6>,^Tld«i  itiAt  "uu  RoldierriiBll 
bo  BMin  eulitned  in  Uia  Army  wbouc  sMvico  during  liw  lost  precAding  term  ot  enlist* 
Beat  baa  not  b««n  bon«at  uid  EuUiful." 
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P.  Gl.  m.  Sept..  1893;  C.  9376,  S76S.  OH.  md  Nov.,  1896;  tlSSS, 
ifar.  6.  !90S;  I^Oi,  Apr.  !4,  t90.-i;  I9$7S.  JuM  S?,  1906;  Xim. 
Jvhj  9,  1907. 

V  A.  It  (lurioK  his  term  of  eiUistment  a  mldidr  b«<tomi!8  inciipable 
of  i-emipi-ing  sorvicw,  on  Bfoouiil  of  dUftbilily  coiilraoU-d  m  tho  liiie 
of  duty,  ho  is  gnuitcd  a  dischai^c  on  a  Biirgetrn's  oerttfic«te  of  <lia- 
abiJity.  Eeid  that  tho  <lbtcharge  m  grant«^l  is  honorable.  C.  S07S4, 
Nw.  tS,  1906.  and  Mar.  SO,  1908. 

V  B.  A  sohlier  was  discharc^il  on  siirgBnt)'!)  cArliJicate  of  (ll'<al)ility 
bv  reason  of  t^rliaiy  s^fuliihi;  cxisiiiig  al  Ihu  tim«  of  vnlUlniciil. 
Utld,  on  a  quMt  ion  as  to*  the  rharact«r  that  should  be  entered  on  his 
discharge  certifical'O,  that  as  tho  dl^hiliiy  v-tvi  not  rlnc  to  any  fiutlt 
or  tnkconduct  of  tho  Kohlicr  and  it  dous  not  appear  lliat  tlii-re  was 
any  fraud  in  the  enltiRtnient,  lie  (iliou]<l  be  given  all  lionorablo  dia- 
charge.     e.  S540.  Sriit.  22.  1897. 

VC,  Tlie  (ni«iiittn  arose  aa  to  whether  or  not  a  soldier  was  di.'*- 
cliargod  by  way  of  favor  or  iMTauw  of  disabiliry.  Held  that  ho  was 
disohargecl  bv  wav  of  favor,  but  that  disabilily  niay  have  existed  and 
may  be  proved."  '  C.  10396.  May  14,  ?-?0;. 

V  D.  A  ciTtaiii  rortificalu  of  <lisabilily  was  tna<lo  out  in  favor  of 
s  soldier  who  was  in.'tane  in  a  hospital  and  tlie  certificate  of  discharge 
di'liverod  to  thv  supvriiitcndctit  of  the  houpital.  Htld  that  na  the 
soldier  was  insane  he  was  inrnpahle  of  rereiving  or  of  being  charged 
with  notitf  of  the  fad  of  iliHchnrgc,  and  that  big  connortion  uith  llio 
mihtan'  .lerrice  had  not  been  severecl  and  the  c«rtitic4ilo  of  discharge 
ii«iie<l  in  his  paso  wa8  inoiicrative.  Further  htld  that  he  nhould  be 
conimuoil  in  service  uiililliis  discharge  hiul  becuordeivd  by  IheSocro- 
taiy  of  War  in  purauaiue  of  h\»  authority  to  dLscharge  aohliers  who 
were  patients  at  tho  Government  Ilospit&l  for  the  Insane.  C.  IB^OS, 
Oct.  24,  lifOS;  20066.  Jan.  18.  lOOfS. 

VI  A.  Held,  that  di»icliurgra  by  way  of  favor  as  (ltstingiii»lied  from 
purchasv  art-  ille^jal  and  will  not  be  granted  except  in  ciim>  of  dcpi-iident 
parent  after  one  vem-'s  service  of  the  soldier,  flfld  further  that  a 
Holdicr  lihnll  not  f>u  discharged  by  way  of  favor  until  ho  shall  have 
Ber\-ed  one  year.'     C.  16717,  Dee.  2S.  1911. 

TI  B.  A  soldier  served  nearly  10  yeai-s  as  an  enlisterl  man  and 
about  '.i  years  as  a  commisiuoned  oflicer.  making  a  total  scn'iru  of 
about  12  years  anil  8  months.  Held,  that  although  be  could  not  be 
di.'scharged  by  way  of  favor  on  account  of  having  server!  12yenrsaH  an 
entisteJ  man,  that  the  character  of  his  senr-ico  justificil  his  being 
discharged  by  way  of  favor.     V.  12607.  Mail  14,  1902. 

VI  C  I.  A'soldK'r's  father  was  declared  insane,  leaving  his  mother 
and  Fniall  sister  without  any  support.  Bfld,  that  although  the  facts 
do  not  bring  the  case  within  the  letter  of  section  3ii,  act  of  February  2, 
l&Ol  (."il  Stat.,  IM't),  they  bring  it  williin  tho  spirit  of  that  act,  and 
that  it  would  be  itroi>er  for  the  Secretary  of  \V'artoileci<le  that  the  sol- 
dier's discharge  by  way  of  fitvor  Would  subserve  the  public  intero^t, 
which  action  was  recomraemled.  C.  16773.  Aug.  19,  1904;  18329, 
July  21,  19<>5. 

il  C  2.  Section  30  of  the  act  of  Febniaiy  2.  1901  (31  Stat.,  756). 
providoil  that  an  cnliatod  man  could  after  one  year's  service,  should 

'  8«i  CiwiiLr.  Wnr  Offisrlmrnl.  M«y  22,  1901. 

■  See  Q.  U.  90.  \Sm  Vvyxnimul,  wAiogton,  June  30. 1911.  pus.  S  uid  ft.  , 
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eithvr  of  hui  pArenta  die  Ic&viug  iliu  otIi«r  soldv  ilepomdont  upon  him 
for  support,  up«a  bia  own  application  to  the  bocretorv  of  War 
occompaiiiiHl  with  proof  of  mk'Ii  contlilion,  lie  lionoinbly  tlLicharped. 
HM,  tliut  this  law  is  Hot  ujijiticablu  to  t^viicrul  priaun«re.  C.  16^£8, 
June  es,  1904. 

VX  p  1.  Section  4  of  tho  act  of  June  16;  1890  (26  Stat.,  158), 
uulliorizo^  tlR'  Prcsiilpiit ,  in  timo  of  pcacp,  in  lii»  disort-lioii  and  under 
surli  riiirs  and  upon  »\\v\\  oonditinnx  as  lie  shall  preat-ribe,  "1o  permit 
any  cidistvd  man  to  pun-hai^o  lii»  diachar^  from  the  Aroiy."  Htid, 
that  under  tliis  section  tho  President  could  w-nnit  a  soldier  to  pur- 
rhasehittdiHchai^,  even  if  hia service  had  not  been  honest  and  faithful. 
P.  63,  37S,  Frb..  !S94:  C.  iS^O,  May  W,  lS9o. 

VI  D  2.  The  rules  and  conditions  prescribed  under  tite  act  of 
June  IG.  1890  (26  SUt.j  I5S),  are  pnblishi-d  in  t lie  Ann v  It.-"ulations. 
under  which  tho  puntin;;  uf  liisiliur^cs  is  discretionary.  ililJ.  that 
although  in  1900  active  operations  a(;ain.it  an  enemy  were  beinR 
conducted  only  in  the  I'liijippjiie  Islands,  if  il  was  deemed  for  the 
best  interests  of  the  scr\'ice  not  tu  do  so  the  then  existing;  conditions 
warranted  withholding  of  tiie  privilege  and  purchase  of  dischaiees 
witliin  tho  territorial  liuiitt)  of  tho  Uuilod  Statc«  w  woJl  u  in  toe 
Philippiuee.'     C.  7617,  Jan.  S7,  1900. 

VI  r>  n.  As  the  enactment  which  authorise:*  an  enlisted  man  to 
soeure  bis  discharpe  hy  purchase  is  intended  to  apply  only  to  a  meri- 
torious case,  htlil,  that  the  perioil  during  which  a  soldier  was  absent 
without  leave  would  not  be  included  ui  computin;^  the  ueces.sary 
lonjith  of  service  to  render  Iiim  eligible  to  purchase  his  lUscharee. 
C.eS7St,  Feb.  10,  1 90S. 

VI  D  A.  Held,  that  a  discharge  by  purchase  is  an  honorable  dia- 
cbarge  within  the  meaning  of  section  210G,  li,  S,,  which  section  waivea 
the  deelarntion  of  the  int«ntion  to  become  a  citixcu  in  the  ca-se  of  an 
honorably  discharged  soldier.     C.  SS9S3,  Mar.  19,  1908. 

VI  D  5.  Iltld,  that  a  discharge  by  purchase  stands  on  the  same 
footing  as  any  other  form  of  discharge  in  nil  matters  having  to  do 
with  its  execution,  including  the  preparation  of  a  statement  of  char- 
acter and  the  determination  of  the  service  rendered  as  honest  and 
faithful  or  otherwise.'     V.  S70S7,  July  15,  1910. 

VI  D  6.  The  Pliilippinc  .Scouts  are  a  part  uf  the  j\rmv,  soclion 
3G  of  the  act  of  Kebruarj'  2,  1901  (-"il  J^tat.,  "'i").  /7fU,'that  tJiey 
arc  brought  willdn  tho  scopu  uf  section  4,  act  of  Juno  16,  1800  (26 
Stat.,  \'u),  wliirli  authorizes  discharge  by  purchase.  Discharges  by 
purchase  were  forbiddeu  ouLside  the  coulmeutid  limits  of  the  Initea. 
stales  in  War  Department  orders,  aiul  the  question  of  wlielher  they 
shall  he  included  \»  a  matter  of  expediencV  and  Dot  of  law.  C.  18157, 
Jv,rte  14,  1906,  aiuI  Sfpt.  I,  19tl. 

VI  D  7.  A  sohlier  who  hod  had  previous  service  in  tlie  Marine 
Cor|)8  applied  for  di^chui^  by  wav  oi  puivhasc  before  he  had  servfti 
one  year  ui  the  Army.  Iltld  tJiat  lie  was  not  cntitle<l  to  purchase  his 
discharge  as  his  Marine  ('orps  service  could  not  be  held  to  be  sei'vice 
in  the  Army.     C.  18-391,  Awj.  7,  1905. 

VII  A.  A  sohlier  was  ordei-ed  rclpase<l  from  the  military  service  by 
the  civil  courts  on  a  writ  of  hahfun  corpus.     Htli,  that  in  that  case 

'  Thoprire  lixcd  *l  >latco(Oiiichiifgo»;ov«!mii(XlV  Comp.  Dec,,  102,  Oct. 4, 1907). 
■  So*  0.  U.  No.  m,  Wiir  U«p«rtu«nt.,  WutUuEUiB,  Jaae  30,  191). 
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nnil  m  similar  raae»  llie  Socretai?  of  War  (thoutd  caiiae  a  (iiscliargo 
c*>rti(icMl«  to  Im)  issuwl.     C.  2739,  Nov.  14,  1896. 

VII  B.  Wlioip  a  Slate  court  on  haleas  enrptia  proceodtn>»>  oixJpred 
that  a  soldier  in  the  inililiuy  «ci-vic4t  of  the  linit«d  Stalra  hv  <tis- 
ohar^tl  therefrom,  hdd  that  as  tlio  court  was  without  jurisdirtiyn  iii 
Uie  matter  its  order  voa  alMolutely  void  and  uillioiit  etIWrt  an  a  di»- 
oham  of  the  soldier  from  th«  sorvioe.  P.  S8,  SlS-319,  May,  IS89; 
C.  S§4,  Sept.,  iSH- 

VniA.  A  man  enlisted  July  23,  1898,  tor  the  Kighth  Infantry 
(wliilA).  TUroo  days  lalor  tli«  rwcruiiing  oiliror  discovered  that  !i« 
waR  eolore<l.  rejiorled  the  fact  to  The  Adjutant  (ienerol'a  OHice, 
making  application  for  liis  diMrllal'gt^  and  told  thv  sohlier  to  j^  to 
liLt  home  luid  ppiiiain  there  until  sent  for,  A  few  days  later  llie 
recruiting  oiticcr  vzs  relieved  from  lUiiy  ar  that  station,  so  that  his 
cunneotion  with  the  la^*  evasud.  Owm^  to  voliiiiiv  uf  husiness  in 
111©  Adjutant  (ietieral'rt  OHice,  the  ca^^e  was  not  rearheil  for  a  con- 
siderablo  (K-riod  of  time.  An  inouir>'  wns  made  of  tliu  rominaiiding 
ofHcer  if  this  Bohlier  was  with  Ihfl  regiment  and  if  so  directing  hta 
iminediat«  <lisehMrg«  with  travel  pay.  The  commanding  otlicer. 
Eighth  Infantr^',  rejtlied  that  no  uno  with  the  name  given  belonged 
to  the  regiment,  'telegram  was  then  aent  to  tlio  oiVic«r  who  enlisleij 
the  man,  asking  nlial  dis|iouilion  wnct  made  of  the  record,  and  tJie 
papers  filed  to  await  reply.  No  replv  was  ever  received,  and  the 
case  so  remained  until  liiscoveivil  by  clerical  examination  for  perfec- 
tion of  the  rt'cords.  Tliu  man  had  never  been  with  the  regiment, 
nor  had  he  bei^n  formally  dbicharjied.  llfld  that  a^  the  soldier  hatl 
remaiue<l  at  his  home  for  over  three  yeara  ftinoo  b«iug  sent  there  by  the 
recruiting  ollirer,  without  making  any  claim  for  pay  or  allnwaiiras, 
or  communicating  with  the  War  IJepartmont  in  regard  to  the  status 
of  his  casi'r,  it  was  inteirod  that  he  understood  that  he  was  to  be  dis- 
charged, and  that  his  dUcharge  took  effect  on  the  date  when  he  was 
sent  to  Ilia  home.     C.  11166,  Sept.  G,  1901. 

IX  A.  The  art  of  Apiil  22,  1S9S  (30  Slat.  Stit),  provided  tliat  "at 
the  end  of  any  war  in  wliich  tlio  Unitol  States  may  become  involved 
the  Army  shall  be  redueed  to  a  peace  basis  bv  the  »  •  •  honor- 
able  <lLtvnarge  or  IraiLtfer  of  8n|>emunierai^- enlisted  men."  flcWtliat 
pnrticular  culislcd  men  could  not  claim  a  right  under  this  law  to  be 
discharged.  The  provision  is  directed  to  the  President  and  makt«  it 
his  duly  to  reiluce  the  Army  by  the  meaiii*  indicated,  and  of  cotirse 
he,  througlt  the  ofTieeis  of  tliu  Ai'iiiy,  will  sekrct  the  men  to  bo  dis- 
eliarged.  C.  5035,  Ort..  1898.  This  act  further  provided  that  all 
enlistments  for  the  Volunteer  Army  shoiilil  be  for  Llic  term  of  tvro 
years  unless  sooner  tertiiinat«<I  and  that  all  ollieers  and  men  com- 
posing said  army  should  be  discharged  when  the  purposes  for  which 
ihey  were  called  into  service  slmll  liave  been  accompfislied  or  on  the 
oonoltlsion  of  hostilities.  Hrld  that  t)ii.s  latter  pro\'ision  made  it 
the  duly  of  the  President  to  disband  tlie  Volunteer  Aiiny  when  the 
occurrences  named  took  place,  but  did  hot  give  individuaU  the  right 
to  claim  discharges  before  the  en<i  of  the  two  veara  for  which  they 
eiilisl«l.     C.  48$e.  Aug.,  189S;  ASOt  and  4897,  &tvt.  1,  1898. 

IX  n.  General  Ordere.  W.  Adjutant  Ueneral's  (iilice,  of  IH98,  pro- 
vide«l  "that  men  enlisted  or  reeitUstcd  during  the  war  may  be 
informed  that  they  will  be  ^nted  their  dkcharges  if  detiired  at 
tbo  clow  of  the  war  upon  their  iutUviduol  a])])lication8."     Utld  that 
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thia  order  simply  uuUiorizud  tlie  disobarg^  on  t]i«ir  oven  appliestion 
of  men  who  liiul  enliflbed  dtiring  ihe  war,  lesviiig  tlio  character  of 
<-iu.-h  clifichar^^  aud  tJio  qut'iiliun  of  travel  pay  to  be  dot^tmiiucd  hy 
the  law  and  rcKuUlioiis  on  tlie  subiexrt,     C.  65(ti>,  June.  1899. 

IX  V.  (ienera]  ()rdt>i-s  No.  40,  Adjutftnt  GpiiprHl's*  OtHce,  I^OH,  pro- 
vidi?d  thul :  "Men  vtdi^ilcd  or  rvculisted  in  the  Ki'^^ulitr  Anny  diiruig 
the  war  may  be  informed  that  they  niav  he  granted  their  di^tcliarKeR 
«l  the  cliW-  ()f  the  wiir  iipim  their  iiuliviihinl  npidkii lions."  lldd 
in  a  particuiur  ciuw  that  tho  »oIdi(.'r  wait  not  entitled  to  the  benefits 
of  sMiA  order  for  the  ri^asoo  that  he  did  not  take  advuntnco  of  the 
siLUie  nt  ihe  cliKto  uf  (Jio  war  or  witiiin  a  reiuwiniblo  liiiio  thuroitfler, 
and  hit)  inability  U>  do  so  was  caused  by  liis  own  misconduct.  C 
7098.  Oct.  7.  18^9. 

IX  U.  A  Hiddier  who  i>nli.stod  during  tlio  Spankh  War  e\«.-ut«d  an 
iattniment  January   10,   1899,  as  follows:  "I  voluntarily  waive  Ihe 

firivileec  of  diitcliai:ge  graiitod  under  (.icnerid  OriJur»  Nn.  40,  Adjulaiil 
leneral's  Oflioe,  Dcriea  1898^  nnd  Ufjreo  to  ser^e  tlie  full  tmie  {tiireo 
years],  for  which  1  was  enlLsted,  provided  I  am  itont  to  tlio  Philip 
pinpa."  The  war  duw^d  April  II,  ISOy.  June  13,  1899,  lie  made 
application  at  San  Francisco  to  be  discharged;  held  tliat  the  proposal 
of  this  Koldier  ut  waive  hi?  right  to  eWt  al  the  close  of  the  war  to  bo 
discharged  wm  of  no  effect  and  that  the  puiUtion  of  tlie  Government 
was  lliat  he  ithould  be  dischai^jed  at  the  cloa«  of  tlie  war  in  case  he 
diisired  it,  and  that  of  counw  meant  witliin  a  reasonable  time.  Held 
also  that  as  the  war  closed  April  U,  1S99,  his  application  of  June  13, 
16S9,  wa8  not  within  a  reoHonable  time,  uid(v«.s  tho  soldier  wmm  »n 
utunted  that  ho  could  nut  have  acted  sooner  by  imiiig  reasonable 
diligence.  Further  hfld  that  the  question  of  whether  or  not  he  was 
Ko  &itUHt4>cl  i^  to  be  deterniincd  b\'  tlioi^o  in  charge  of  tho  matt«r  of 
dischaming  soldiers.     C.  ST31 ,  Juty  22,  IS99. 

IX  E.  lit  (he  cose  of  men  enlisted  or  reenliHled  in  the  Regular 
Army  during  the  Spanish  War,  held  that  their  discharges  will  be 
granted  if  discharged  at  tlie  close  of  the  war  upon  their  individual 
applications,  but  that  tliey  will  not  be  discharged  if  under  chorgra, 
awaiting  reftult  of  trials,  or  serving  sentences;  that  General  Orders  40, 
Adjulunt  Ucncral's  Office,  1898,  was  not  intended  and  should  not  be 
construed  to  operate  to  reliave  thorn  from  conaequences  of  military 
offenses.     C.  5787,  Feb.  S,  1899. 

X  A.  Tlie  Jtorviccs  of  a  soldier  were  desired  in  aitother  department 
of  the  Govenmient  and  lus  discharge  from  tho  Army  was  re<]uestcd. 
Ufid  that  the  liLtchai^e  in  such  a  rase  rests  upon  grounds  of  cx]h>* 
dicncy  and  the  question  presented  is,  will  the  public  interest  be  bene- 
fited by  the  discharge.  Further  held  tliat  it  shotdd  allirmativt'ly 
appear  in  the  reauest  just  what  the  benefit  to  tlie  Govcntmcnt  will 
be.  Further  held  that  if  the  soldier  >umplv  seeks  lua  discharge  in  the 
hope  of  securing  emplovmen).  in  another  liranch  of  the  Govcminent 
and  makes  no  showing  of  a  desire  by  that  other  branch  of  the  Govern- 
ment for  his  employment  it  would  not  appear  to  be  a  case  for  dis- 
chaigo,     €.  16717,  Jan.  6.  1911. 

X  B.  The  act  of  May  II.  I90S  (35  Stat.  109),  is  a  beneficial  one 
enacted,  in  a  spirit  of  liberality,  to  encourage  reenlUtments,  and 
the  construction  should  be  equally  hbcral,  in  order  to  accomplish 
that  purpose.  To  carry  out  the  purnoae  of  Congress  a  liberal  con- 
strucUon  must  be  given  to  the  worcu  "for  the  convenienco  of  tho 
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Govivnment."  Betd  tJint  all  soldiers  lionorubly  discharged  by  the 
GoveriuiiPtit  on  its  ovm  motion  or  for  its  own  adviuitaj^  nhvv  linvtitc 
scn-w)  over  hiilf  tlieir  enlistment  und  before  tlio  expiration  of  Iheir 
term  of  e-ilislnipnt.  are  equally  dcsprvinK-  Thero  would  be  no  rciuion 
for  dUliiigitisliing  tiotwecn  tbo^o  lionorubly  di«.'h«rgwl  bcicuu);e  Uieir 
services  wore  no  longer  noedwl  those  dischargMl  to  be  immediately 
re«nlifit«d,  and  those  dLschai^«d  for  disability.  A  diM;hnrge  fur  any 
of  thesM!  cftusei  is  "fur  the  convonionee  of  the  GovenunenI,"  C. 
S3547,  Mar.  ^S,  IfflO;  £S3i7  May  10,  1911. 

XI  A  1.  On  request  for  iniomiatifm  as  tn  whether  or  not  tlio  notA- 
tion  as  to  cliamcler  ent«red  upon  a  soldier'a  discbaree  refers  to  his 
character  as  a  soldier  or  his  oharacte-r  as  a  man,  held  that  it  refers  to 
his  character  rcu^ardcd  from  both  points  of  view.  C.  16358,  OO. 
10,  1003. 

XI  A  2.  //cW  that  the  provisions  of  (paragraph  1-17,)  Army  Rogii- 
ialion^.  (1010),  relating  1o  th©  appointment  of  a  board  of  ollicera 
to  determine  the  facta  relative  lo  a  soldier's  charnrter  is  direotonf 
only  and  does  not  affect  the  validity  of  an  executi'd  disehargc,  wita 
reference  to  which  the  directions  of  the  regulations  have  not  been 
obwerved,     V.  6943.  .^farch.  1899;  n94-i.  July  II,  1903. 

XI  B  1.  Tlie  rpgiilalions  provide  that  when  a  company  commander 
deema  the  service  of  an  enlisted  man  not  honettt  an3  faithful,  he 
xhall,  if  practicable,  so  notify  the  soldier  at  lcai>t  30  dAV!«  prior  to 
dlschai^e  and  shall  at  the  same  time  notify  tJie  commanding  odicer, 
who  will  in  every  such  ca»e  convene  a  board  of  officers,  three,  ii 

Cracticublo,  to  doicrmine  whether  the  soldier's  senice  has  been 
oneHt  and  fnithftd.  Hfld  that  this  applies  only  to  dischargee*  at 
expiration  of  term  of  enlistment  und  liax  iu>vcr  been  rcgurded  ua 
reslrictiiig  the  authority  vested  in  the  Secretary  ofWar  by  the  fourth 
artido  of  war  to  annul  an  cnliatment  cunlroct  whenever  tiiutcoitn«e| 
is  dictutc<I  bv  the  public  interest.  C.  S0764,  Nov.  «5,  1906;  ii3£69,l 
AjT.9  1909'  I 

XI  B  I  a.  Htid  thut  n  diitchnrge  without  honor  should  not  be  given 
to  a  soldier  who  Ih  confmcd  in  the  guardhouse  at  date  of  expiration 
of  lemi  of  enlistment  awaiting  trial  or  result  of  trial  or  serving  a  sen- 
tence wliieti  does  not  involve  dis1iononi))lu  discharge,  without  the 
prp^-iouH  action  of  a  board  of  oflicenj.'     ('.  ^8566,  June  19,  191 1 . 

XI  B  '2.  A  compnny  commander  believed  that  a  soldier's  servioB 
had  been  "not  honcs't  and  faithful."     A  board  was  called  and  ex- 

firessed  the  opinion  that  the  man's  service  had  been  "honest  and  failb- 
ul."  This  finding  was  disapproved  by  tlie  Cfjnvenine  authority.  A 
^Bcond  board  was  convened  and  made  a  report.  Ileia  that  thej-e  waa  j 
Qo  authority  for  convening  1  Im  i^ecoud  hoard,  and  that  the  soldier  «w 
entitled  to  an  honorable  discharge,  servica  "honest  and  faithful" 
with  cliaracter  at  lea-st  ''good,"  as  ho  could  not  be  discharged  williout 
honor  on  account  of  service  "not  honest  and  faithful,"  without  the 
consensus  of  opinion  of  the  company  commander  and  the  board,  and 
the  convening  authority,     O.  19364,  Mar.  19,  1906. 

XI  B  3.  A  company  commander  entered  on  the  discharge  certifi- 
cate of  a  soldier  that  his  service  was  "not  honest  and  taithful." 
Held  that  the  War  Department  would  not  bo  legally  justified  in 
directing  this  company  commander  to  issue  another  certincata,  atat-l 
ing  that  the  service  wiiis  honeut  and  faitliful,  but  that  the  Secretary  of 

'Sea  |wr.  156,  A.  It.,  IDIO,  for  date  oi  diKbiUEe  io  eiicb  &  caw.  - 
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War  47oul(I,  if  iu  hia  op>inion  tbo  facts  |u6(i6«l  it,  enter  upon  the 
man'n  di!<f  harge  hia  oninion  of  the  soldier  » .icn'ir4>,  nnd  ho  may  <'iiLcr 
tlitfrtvm  or  ojiu>io  to  nti  oritcrwl  IIkmvoii  tlio  fiu-t  tliut  ihw  siiMier'a 
service  wft-i  "honest  and  faithful."     C.  !S9^,  July  11,  ISOZ. 

XI  B  -t.  A  soldier  appltfd  for  vulixtniciit  niid  ntaU'd  tbHt  he  littd 
been  tlishorioraWy  disoliHrved  the  service.  He  was  enlisted.  Btld 
that  ho  i»i  not  giiilty  nf  fraudulent  cnlLstmenl  and  appears  to  be 
entitled  tr>  a  discharge  Mrith  »«rvic«  "boneat  and  faithful.  C.  6599, 
June  17,1809. 

ZI  B  5.  ^^1tc^e  a  aojdior's  service  has  boon  honest  and  faithful, 
hdd,  that  discharge  wiUioul  honor  wii&  improper.  C.  £230,  Apr., 
1896. 

ZI  B  6.  HthI  that  tlic  wrvice  of  «  noldicr  who  al)!<entrd  liimsolf 
from  his  coniniand  just  before  its  departure  for  Ihe^  I'hUippines,  to 
ftToid  service  in  those  i.sland.t,  was  "not  honest  and  faitniul."  C. 
1SS07.  Mar.  S6.  1903. 

XI  B  7.  Hfid  that  for  a  Holdicr  to  continue  his  asiftociatinn  with  a 
nef;ro  strumpet  after  he  had  heou  directed  by  his  ciunmandiug  (»flic«r 
to  dinronlinue  such  association  rendered  his  service  "not  honest  and 
faithful."  C.  17583,  Fth.  27,  1005.  Similarly  Add  that  the  marriage 
of  a  soldier  to  a  well-known  prostitute  and  continued  ass«icitttion  with 
her  renders  his  service  "not  honest  and  faithful."  C.  £9114,  Od,  16, 
1911. 

XI  B  S.  Held  that  a  soldier  who  bad  been  arrested,  convicted,  and 
c<inlino4l  bv  iJie  civil  auMmritira  bad  not  served  "honestly  and  faith- 
fully."    CC  SS259,  A>>r.  6,  1009. 

ZI  r  1.  Among  otnor  acts  of  a  discretionary  character,  the  officer 
prcparinjr  ft  discharge  is  required  to  determine  whether  the  following 
remark  on  the  face  of  the  discbarKe  shall  bo  erased  or  allowed  to 
stand,  vix,  "No  objection  lo  his  reenHstment  is  known  to  exist." 
lltU  that  if  the  remark  is  erased  the  erasure  constitut'Vs  an  oOicial 
Blatemetit  on  the  part  of  the  officer  that  some  objection  to  the  sol- 
dier's reenlislment  exists.  Such  objection  niav  tw>  quite  independent 
of  the  character  given  on  the  discburKC  {('.  Si^^S,  Vrc.  18,  t'MS),  and 
the  era-iure  may  be  ba.sed  upon  several  grounds.  The  soldier  may  be 
incnrri^ihly  car'elega,  or  he  may  bo  unnble  to  attain  oven  moderate 
proficiency  in  small-arms  firin'fj.  '>r  '"  drill,  or  he  may  be  afraid  of 
Aor«c«,  rte  may  have  some  physical  affection  not  impairuig  his 
oiTiciencv  as  an  able-bodied  !«olaier,  or  he  may  bu  possessed  of  incur- 
able dfjeels  of  temper,  rendering  him  an  undesirable  attociaU  for 
other  enlisted  men.  etc.  Upon  careful  inquirv  the  company  com- 
mander may  reach  the  conclusion  that  the  soldier  is  not  a  desirable 
candidate  for  reeniistmcnt,  and  that  his  reentry  into  (he  military 
service  would  be  contrary  to  tlie  public  interest.  Held  that  whcii 
the  company  commander  erases  the  remark  quoted  above  he  should 
not*,  under  tbo  head  of  "Remarks"  on  the  back  of  the  discharge 
c^>rtifieatc,  the  reasons  upon  wliioh  liis  conclusion  to  make  the  erasure 
were  based — this  to  enable  the  grounds  of  such  conclusion  to  ba 
made  the  subject  of  ofliciat  inquiry,     /'.  S400i,  Mar.  }0,  1909. 

XII  A.  It  is  well  established  that  a  soldier  can  not  himarlf  avoid  his 
contract  of  enlistment  on  the  ground  of  minority  and  a1>andi>n  at 
pleasure  the  military  serx'ice.  His  rcJomio  on  this  ground  can  be 
obtained  only  on  application  of  a  parent  or  guardian  entitled  lo  his 
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8rmr«»,  and  without  whose  conwiir  ho  onllsU>d.'  P.  S8,  142,  Feb., 
1893.  Tho  appiit'Hl ion  of  tbo  purcMit,  whothor  mndn  to  the  Swretaiy 
of  War  or  on  habeas  corpus  to  s  United  States  coiirt,  must  \w  made 
before  tho  soldier  ntliiiii>t  \m  majority  uiid  nttiiiw  his  roiitrftcl,'  R. 
66,  440,  Mar.,  JSSS;  P.  S3,  lOa,  Apr.,  189S;  54,  S3S,  July,  1898; 
a  £870,  Jan.  H.  1897;  41G7,  May  iS,  1898;  1£S96,  Mar.  S8,  190$; 
leidt.  Apr.  Si,  1904. 

Zn  B  I.  "Ry  th«  praotiee  of  the  War  Department,  the  ace  of  tn 
al]«eiMl  mjiior  is  {;en<>rally  requiri'd  to  bo  shown  by  the  afhdiiTits  of 
botEparenta,  if  bvinp,  or  by  the  aflidnvit  of  the  surviving  parent  OT 
guardtan,  supported  bv  the  aflirlnritxof  at  least  two  other  reaper! able 
persons  copiizunt  of  tW  fact  or  by  no  ofhriully  authenticated  reriird 
of  a  chureh  or  court.  If  prai-iirnbip,  the  affidavita  should  he  areoni- 
panied  by  (ho  eertificate  of  a  iu(lt,'o  of  n  I'nited  Stales  or  Stale  court 
acquainted  with  tho  partiw  and  vourhinp  for  the  truth  of  the  repro- 
scntationx  made.     R.  5S,  63,  Oct.,  !8m. 

ZII  B  'Z.  Where  uu  appltcaiiuii  was  mado  for  tho  discharge,  on 
account  of  minority,  of  a  soldier  bom  in  Bermuda,  aJvisfd  that,  in 
addition  to  (ho  ailidavit  of  the  pan-iit.  there  bo  required,  08  evidiince 
of  »^,  a  transcript  of  tho  oflicial  parish,  or  other  public,  register  of 
births,  signed  by  the  proper  custodian  (and  sealed  if  he  has  a  .seal); 
hts  signature  to  be  certified  to  as  {genuine  bv  the  United  Stiitem  con- 
sul. A  transcript  from  the  parisli  record  of  baptism  {as  sent  in  thia 
case),  held  insumcicnt  if  a  reg^ter  of  births  exiits.  P.  43,  ?7,  Srpt., 
1890. 

XII  ('  1.  Adinntti  that  nii  application  of  a  parent  for  the  discharge 
of  a  minor  xoldier  be  denied  where  it  nppoareil  tliiit  tho  soldier  had 
muried,  presumiibly  with  the  parent's  conBent.  By  the  lawa  of 
Prance,  and  of  Ijouisinna  and  some  other  States,  marriage  is  an 
otnancipatinn.  ^Vnd  if  it  doe»  not  wholly  emancipate  tho  minor,  it 
removes  him  in  a  measure  from  the  parent's  control  and  gives  him 
a  richt  to  hiit  earnings.*    P.  53,  105,  Apr.,  189S. 

XII  C  2.  A  parent  or  guardian  not  domiciled  in  the  United  States 
but  in  France,  hfld  not  entitled  to  the  discharge  from  the  mililary 
service  of  u  minor  enlisted  without  consent.  By  such  foreign  resi- 
dence the  parent  or  guardian  ia  viewed  as  having  emancipated  the 
child  or  ward.*     P.  62,  132,  Ort.,  1S93. 

XII  1)  1.  The  practice  ol  tho  department  is  understood  to  be  as 
follows,  viz:  When  an  a|kpliriition  is  made  by  parents  for  the  di»- 
charge  of  a  son  on  the  ground  that  lie  is  a  minor,  they  arc  informed 
that  the  soldier  is  punishable  for  the  offense  ot  enfisting  without 
their  consent,  and  if  allowed  to  remain  in  the  service  without  raising 
the  question  of  minoritv  the  soldier  may  aerve  tus  term,  and  If  be 
does  BO  faithfully  he  wilf  rpc<>ivo  an  honorable  discharge  at  its  expira- 
tion. If,  however,  they  desire  to  press  the  matter,  they  are  requcatcd 
to  submit  evidence  of  minority,  and  are  informed  that  on  receipt  of 
8uch  evidence  charge-s  will  bo  prepared  and  the  soldier  will  be  charged 
vith  the  ofFoDse,  and  if  convicted  given  a  sentence  not  to  exceed 

■  in  Tt  Dsviann.  21  Fed.  Rep..  Cilit;  In  re  ZlmmerBUB,  30  Id.,  ITC;  In  rt  Coaenow, 
37  id.,  6B8:  in  re  KAufmnn.  41 1<1..  e:o;  Jn  re  MorruMiy,  137  L*.  S.,  167. 

*  hrt  DohwndfiH.  *0  Fwl.  Rpp..  H»:  In  rt  Spencer,  id.,  148.  Soo  Circular,  War 
Department.  Mar.  28.  1004. 

■  8m  Tkiuiton  r.  flymnuiii.  16  Mow.,  SM. 

*  8o  bold  by  Altomvy  GcoiTnl  Ciinliing,  I!  Op.,  007, 
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dishonorable  (liaohar^e,  forfeiture  of  pay  and  tUowances,  and  con- 
finemonl  nt  hiird  lul>ar  for  8ix  monthit,  and  that  upon  lhi>  expiration 
of  tbo  couliiiotiiiMit  iidjtidgi^'d,  ihu  soldier  will  burcliMnud,  and  if  thi< 
sentence  do^-a  not  indude  dishnnornble  diachar^e  lin  will  bo  given  a 
diwrbargo  willnmt  honor  in  orddr  tlisl  hi*  purcnls  may  have  hi*  3<tv- 
ii'cs,  and  that  if  Iho  suldier  cumplut«»  otio  yt-'nr  of  his  ctllil^tml<nt,  bo 
may  pmcurfl  hit*  disoharjjn  by  piirfihaae,  and  if  his  flcni'ire  bfl  faithful, 
recoiveauhouorabledischarge  V.  J6$79,  May  S6,  i904;  17964,  May 
18,  tOOo. 

XII  D  2.  Fraudulent  enlistment  of  a  minor  is  puniahable  under  the 
nLxtr-socuiid  urttclo  of  war.  Iletd  lliat  if  stops  aliould  bo  token  to 
punish  a  aoldier  for  that  or  other  ofTenHes  the  interests  of  the  public 
in  the  adinimsirMfion  of  jit-ilieo  would  be  puramotuit  to  the  right  of 
the  pamit  and  wuuld  roquire  that  the  tioldier  slioidd  abide  tiie  con- 
sotinences  of  hi.i  ofTenno  before  the  right  to  hia  diHcharse  be  passed 
upon  oven  by  the  civU  coiirtj)  in  habeas  corpus  ]>roceediii||H.  Jt. 
60,  680,  Aug:,  ISSO;  P.  54,  g33.  Jvly,  1892;  67,  lS5,  Drx.,  1898;  61, 
tS8,Av0.,lS!i.i;  62. 19!.  Nov.,  1893;  C.SS70,  Jan.,  1897;  4S44,Jvne. 
1893;  6dg9,  Nov.  16, 180S;  89SS.  Sept.  19, 1000;  16060.  Mar. £g  1904.* 

ZniA  1.  A  soldier  ia  entitled  U>  lii-t  di.schar^e  as  of  the  dale  of 
the  expiratiou  of  the  stii>ulated  period  of  service  for  which  he  has 
enlisted.  He  can  not  discharge  himself,  but  a  proper  military 
superior  becomnt  charged  with  the  dutv  of  diM.'hiir}^iiig  him  on  the 
date  when  his  contrart  expires.  lltUt  that  such  superior  neglects  or 
refn.'*m  1"  perfonn  this  duty  at  hU  peril.  V.  IS8.J4.  Junt  S3,  190£; 
1513S.  Aug.  21,  1903;  I770d.  Mar.  25,  1905;  26940,  Feb.  19,  1910. 

ZIII A  2.  The  act  of  desertion  doai  not.  operal  e  as  a  di^ehat^.  The 
name  of  a  do--<4^rt('r  is  dn>])]>ed  fi-om  the  pmper  mlU  iiiid  is  not  again 
taken  up  untd  his  ujiprehenaion  or  surrender;  but  he  is  in  no  sense 
dLschawRd  fi-om  tJie  Army.    P.  63,  30,  Dee.,  1890. 

XIII^  1 .  Where  a  soldier  is  held  in  the  service,  after  the  expira- 
tion of  his  term,  to  make  up  lost  time,  in  iJic  operation  of  the  forty- 
eighth  article  of  war  or  of  a  duly  approved  court-munial  sentence, 
had,  Uiat  the  discharge  should  be  dated  as  of  the  date  of  actual  sepa- 
ration fmnj  tlio  service,  luid  iJiat  fact  should  be  noted  on  the  dis- 
charge. A  similar  rule  applies  in  the  ease  of  a  soldier  held  beyond 
the  expiration  of  bi»  term  for  the  convenienca  of  the  Oovemment. 
C.  184S8,  June  26,  IftOS. 

XIII  C,  An  officer  or  soldier  actually  servinp  to  a  piven  date  can 
not  legally  be  nuislered  out  or  dis«hara:od  as  of  a  prior  date.'  R.  Z9, 
698,  Jan:,  1870:  P.  44,  450.  Jan..  1891;  46.  101,  223,  243,  Mar.  and 
Am-..  1891;  51, 126.  Dec,  1891;  C.  6330,  Apr.  28, 1899. 

xIII  O  1.  A  discharge  takes  dTect  from  the  date  upon  which 
notice  of  sueh  discharge  la  served  upon  the  pcraon  to  be  discharged. 
R.  29,  6f)8,  Jan..  1870;  €.  0342,  May  23,  1890.  Thia  service  may  be 
either  actual  or  conBtruclive.  C.  15403,  Oct.  24.  190-i.  Actual  notice 
involves  a  direct  statement  to  the  man  tliot  be  is  discharged  the 
service;  con-stnictive  notice  has  by  the  custom  of  our  service — a 
custom  accepted  and  indorsed  by  the  comptroller — Keen  constnied 

'  In  Tt  Ksufrfian.  41  Fed.  Rep.,  878;  In  rt  TkAamdari.  ot  al.,  -10  id.,  14S.  In  n 
Cfmeiiaw,  37  Id.,  60S;  In  rt  hnv.-d.  90  id,,  718:  /a  m  MJlWr.  I»  id..  «3S;  V.  S.  v. 
RoAvw.  126  id.,  137;  In  rt  l.nmrd,  \M  id.,  306;  Bx  parU  And««MD,  Iti  lowa,  BM: 
HcC«nolo«:iie'B  cam,  107  Mam.,  170;  /n  rv  Oarvw,  141  Fed.  Km)..  OU. 

'  13  Op.  Ally.  a«iu.,  -UK. 
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Ui  bo  tlio  lodging  of  notice,  in  liic  HhHence  of  tlio  person  to  bo  c)i»- 
cbarged,  at  Iho  pliico  wtioro  properly  and  lef;ally  ho  pUouM  be;  hia 
■b»CRC0  for  his  own  C'lnveiiicnre  or  tlirough  bis  own  fault,  not  serving 
to  allow  him  to  claim  luck  of  uolic«.  C.  i2S.9,  Apr.  H4,  IH'Jq;  IGOtO, 
Jvly  £7,  1005.  A  thirtl  clasa  of  <^aAe3,  however,  would  appear  to 
exist  wnero  tJio  i«ol<Ucr  to  b«  dischur^od  is  in  confmement.  Tlie 
discharge  in  tbU  rase  is  dated  at  Mime  time  prior  to  tho  roloasA  of  the 
mftn  fn>m  contincmotit,  and  thoriirtiiicato  of  diHi^linrjfu  is  not  dcUvered 
to  him  until  he  is  rplpatwd  from  confinemrnt.  Betwi^en  the  time  of 
the  rrlciw*!  and  tiiiio  at  which  tho  «'rtifii.'ttl«  is  doliviTud,  it  is  hfid  in 
escrow  by  some  person  in  niilitarj'  authority,  C.  tdOlO,  Juhj  S^, 
1902.  While  mitico  lodged  at  the  place  where  the  pt-rson  to  h«  dui- 
charped  is,  should  loniillv  be  deomed  a  construrtivo  notice,  it  i» 
bclievi^l  that  the  ninre  lotfging  of  a  nolioe  of  dLtchar^o  witli  tJte  ])rij»on 
officer  or  Uie  commundin;;  oflicor  of  Iho  oust  whore  the  porson  to  be 
di«<cbat^d  ia  in  confinenient  ini^ht  be  held  at  aoine  future  lime  to  bo 
insuHiciL-nt  notivo  to  the  priM>nvr  of  bin  di^icharfjc.  Iltld  tJm(  it 
would  be  safer  if  the  person  to  be  diarharged  is  present,  to  pivn  him 
actual  notice  of  hii*  discharge,  although  there  i*  no  rcquiiemiHit 
whatever  that  tho  certificate  should  be  plared  in  his  poaae><sion  until 
bis  releiuic,  t\irlbcr  held  that  it  in  nociswary  to  distinguish  between 
the  actual  discharpo  and  the  rerlificato  thereof,  which  Ls  merely  evi- 
dence of  such  discharge,'  C.  66-iii,  Jan.  7,  IS99;  UTIS,  Dec.  IS,  1901; 
^lU,  ^fi-  f3.  I9lt. 

ZI2I  D  2.  The  discharge  certifirftte — often  ealled  tho  discharge — is 
not  really  the  discharge;  nor  is  tho  actual  or  coiwlructive  delivery  of 
it  to  tlie  soldier  the  only  means  of  gi^'ing  him  nolicc  that  he  has  been 
(Uschargod.  Such  delivery  would  t>e  a  proper  and  efToclivo  notice, 
but  to  mform  him  verhallv  or  otherwise  of  hjs  discharge  would  consti- 
tute equally  HToctive  notice.  C.  ir,10,  Juh  U.  IS-O^;  WW.  Due.  tS, 
tS9S;  me',  Jan.  7.  1899:  9556,  Jan.  4.  iSOl;  16938,  Sept.  S3,  1904; 
17700.  Mar.  SS,  Win. 

Zni  1>  3.  A  soldier  »ick  In  the  First  Uesci-\'o  Hospital  at  Mnnila, 
P.  I.,  was  notified  by  the  surgeon  in  charge  of  his  ward  May  10,  lyoi, 
that  bo  waa  diitcharged  front  tho  service.  Ho  wiis  then  tran.sferred 
sick  to  tho  general  hospital,  San  Francisco,  Cal.  Ho  wus  discharged 
from  that  hospital  September  1ft,  1901,  and  furnished  a  certificate  of 
discharge  dated  Hay  Itl,  lUUl.  He  claimed  that  the  date  of  discharge 
wus  September  15,  190t.  Htld  that  in  view  of  tho  fact  that  notice 
was  sorveil  on  May  10,  lOni,  he  was  discharged  May  10,  1901.'  C 
tl7tt,  Dec.  18,  1901,  and  Aug.  19,  190S.  But  hrld,  where  a  soldier 
at  the  expiration  of  jus  enhstmont  was  too  sick  to  receive  notice  of 
diwharge,  that  he  wo,-*  not  diMjImiged  at  expiration  of  the  lime,  but 
was  held  in  tho  service  until  notice  coiUd  bo  served  on  him  of  his 
discharge.     C.  S61i40,  Feb.  10,  1010. 

•AMp«r.  1S6,  A.  R.,  od.mo,  u&mcndedbyG.  O.  No,  60.    W.  D.  8.    1911. 

"Th^difchancoof  »MldiercanoDlyulco«(Iwtonthe<tateandBttba  place  where 
be  ree<'i»'«B  iu>ik«,  or  la  l«gBlIv  <.-harg«itblo  wltJi  notice,  of  his  diacharEe  (II  Coinp. 
Dec.,  96.  Avs.  31,  Ui95),  anil  U.  M.  S.  deciuanot  Uie  ('nint>tr»lliT,  dal'rd  Anr.  1)^  lOW 
(Oiic.233,  P.  U.  O.  O.,  1900).    SoUlier  on  furlough  mi'omp.  Dn~.,  0,  July  T,  18t)a). 

*  An  eatlflied  man  belonging  to  aaomaintluD  which  waadiw-liiuin^  Nov.  17,  I)><j8, 
who  wM  Dntent  will)  hw  cnjuiatioa  Nov.  10, 18DS,  and  knnw  that  il  vuuid  bo  <1»- 
chuicad  u«  frillnvjite  day,  bat  who  waaabfent  oB  that  day  aud  in  a  hocpiul  ni>t  under 
milmry  codUuI  unLil  Mm:  \2,  iStiS,  and  did  out  receive  his  discharge  until  Dec.  27, 
1808,  naortbe  nvoriiod  nn  l<vally  chaqiabtonth  notice  of  hit  duchain  Nov.  17, 1608. 
(V  Comp.  Dec..  6Mi,  Mu.  'A  1809.) 
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ZIII  D  4  a.  As  notice  cui  not  be  svri-<Hl  on  an  insane  9oIdi«r,  fuld, 
that,  such  a  wtldier  call  not  bp  disrharped  except  by  order  of  the  Seo- 
reUrj  of  War  under  uutbority  which  iHuiuit^  liJni  to  (IiM-har^''  jjatioDt 
in  the  Government  Uoapital  for  the  Insane.  Ilfld.  further,  that  if  th 
patient  has  lucid  intervals  a  notice  given  during  such  an  int«rvaj 
suificieni  to  render  the  discharge  letrul'  ''■  ^A  79,  Aug.,  tS9S; 
11712.  Dee.  18,  1901:  IHOS,  Od.  U,  1903;  S0066,  Jan.  t8.  1900^ 
UfJd,  further,  that  if  the  ini<anily  has  «xi8tr>d  since  before  enlistment 
the  man  should  bo  di^charKed  without  honor  ajid  turned  over  to  the 
properrivilianaulhoi-itics.'  /.'.  W2(i8,(M.7,  l!Xi9.  H^W.furlher.ina 
cose  where  u  Koldier  was  discharp^d  on  certifical«  of  <li»ubiiity  on 
account  of  insanity  exbting  since  before  enlUlnteiit  that  theie  is  no 
oblipuion  on  the  Government  l-o  iiiend  the  natient  to  the  Ouvenunent 
Iloanital  for  the  Insane.  C.  I'JSikS.  Juhj  SO,  19<J7,  and  Oct.  SI,  1910. 
Htid,  furlJier,  that  in  rases  of  insanity  not  incurred  in  line  of  duty  thiH 
Oovernmeut  should  return  the  insane  soldier  to  the  place  of  enlist-^* 
mcnt  and  there  dtscliar^e  him  without  transfer  to  the  GDvemment 
Hospital  for  the  Innjine.'     C.  1920S,  July  Z5,  1910. 

XIII  D  4  a  (1).  Where  the  cntislmcnt  of  a  soldier,  who  was  under 
going  treatment  at  tlie  Government  llotvpiltil  for  the  Insane,  e.\pired. 
and  a  discharge  on  surgeon's  ccrtilicute  of  diuikbility  was  i^)<ued,  lu!(^ 
that  such  discliarge  was  complete,  irre3])ective  of  tfie  degree  of  insan- 
ity, or  of  the  notice  of  discbarge  bi-ing  given  to,  or  through,  a  com 
nuttee  or  guardian;  advised,  therefore,  that  sen'ice  of  notice  of  (lis 
charge  be  made  through  the  superintendent  of  the  hospital. 
£0068,  Jan.  18.  1908. 

Xni  D  4  b.  Soldiers  of  the  Philippine  Scouts  are  entitled,  when* 
insane,  to  be  admitted  into  the  Government  Hospital  for  the  InsAue. 
Utld,  m  view  of  the  fnvat  eost  iuvolv(>d  in  the  tran&i>ortMtion  of  insane 
iwrsons  from  the  Phihppine  Ixlands  to  tho  Government  asylum  in 
Waihington  and  of  tho  undetiirubiiitv  of  removing  from  the  Philip- 
pines natives  who  are  members  of  the  Army,  that  it  would  be  athnsable 
to  contract  for  their  cai-e,  mainli'nanec,  aiid  treatment  at  any  asylum 
in  tlm  Piiihppine  IslmuUt.     C.  16496,  Jan.  16.  1907. 

Xm  D  .l.  A  soldier  was  sentenced  to  death  and  the  sentence  vaa 
commuted  to  imprisonment  for  life,  HtId,  that  his  discharge  toc^ 
effect  on  the  date  upon  which  actual  or  constructive  notice  of  the 
sentence  as  commuted  was  served  on  him.  Also,A«IiJ,  tliat  tho  dia- 
chargo  involved  was  a  dishonorable  discharge.    C.  l28iS,  MayiQ.  1908. 

Xni  D  6  a.  Wliere  a  soldier  is  in  connnement  awaiting  tnal  by 
the  civil  authorities  at  date  of  expiration  of  servire  ho  is  entitled  to 
be  dLKchargud  by  reason  of  expiration  of  terra  of  servi<:e  llie  snmc  as  if 
not  under  arrest  by  tlie  civil  autlioritiett.  IleJd  tliat  unless  his  service 
has  been  of  n  nature  othtntmc  to  warrant  u  di*iclmrgo  without  honor 
he  is  entitled  to  an  honorable  disf^harge  witliout  regtml  to  whether  or  , 
not  he  sliall  be  subsequentlv  convicted  or  acquitted  by  the  civ" 
autJioritics.     C.  17S7S,  Jan.  1/,,  1906. 

XIII  D  6  b.  During  the  eonfinement  of  a  soldier  awaiting  trial  \aa\ 
Usrm  of  enlistment  expired  and  a  discharge  wilJiout  honor  was  depos- 
ited with  his  prison  officer  in  eaat)V>  to  be  delivered  to  tlie  soldier 
upon  the  termmation  of  tlie  military'  proceedtugs  against  him.     iJcUj 

'  Sea,  Lowovor, "  /n  wGrimipj;.  137,  U.S..  153,"  in  which  il  wns  held  by  the  Su| 
Cbujt  that  the  enliMment  nf  an  inMne  penon  1»  \-ui<l. 
*  This  oplalon  vnm  pubtiahtid  iu  Cir.  74,  Wu  Depwuaent,  Nov.  10, 1010. 
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tJiAt  he  was  not  diarharged  on  tlie  dato  when  the  discharge  was  Tur- 
iiishcd  tJiu  priisoi)  ofliccr,  but  tiinl  bv  roiimmed  in  tlie  serWce  Eubjeci 
to  the  juriBchction  of  a  (-oiirt-martial,  an<l  tliat  a.  nlea  in  bar  to  the 
flffdcl  iJiat  ho  was  a  civilinn  should  bo  ovomilcd.  C.  13016,  Jvlif  S4r 
190S:  }5tSS,Auo.n,  lOOS;  nJSO,  Jan.  16,  1905. 

Xni  r>  7.  A  ctiiihonorable  dUi-htuve  can  not  he  exorntod  tintj]  the 
order  prouinl^Ktin^  siK'h  m>iiU'ii<-«  luui  boon  t'ecoivnl  at  Die  place 
where  Uie  same  is  U>  be  executed.  The  disrliarite,  if  to  take  effort 
forlhwiih,  should  bo  dated  iw  of  the  day  on  wliich  tJie  order  i«  ro- 
reived:  and  tlie  soldier  is  enlilied  to  bo  p'^'*)  ^  include  the  date  of 
\\\n  di.4chari;e,  if  anv  pay  be  duo  hiiu.  If  cnnllneincnt  \\t\n  also  been 
uwarded,  tJic  cortilicnto  of  discJinr^u  m  iu  pnictico  coiniiiittvd  to  the 
cuslo<ly  of  tlie  post  commander  or  otlier  proper  ofTicial  to  be  hpjil  by 
him  until  tlio  i-onlinement  ha^  been  cxcctit«d  and  tlien  doliv«n.>d  to 
tlie  party  entitled  to  it.  F.  -U,  86,  May  1890;  C.  1767.  Oct..  1895. 
Nor  can  an  oHicial  publication  in  orders  of  a  sentence  of  dUlionorablo 
di»chajf;o  liave  the  ctroct  of  di.iM^'iiiu-^iiig  a  »oldtor;  tliere  mu^l  Btill  be 
twtice,  actual  or  conatnictive,  of  tlie  fact  of  discharge.  C.  4O4,  Oct, 
/S94:  S06S,  Apr,,  IS97;  16010,  July  7.  1904. 

XIII  D  N.  An  enlisted  man  who  had  deserted  during  tlio  proffreaa 
of  hi.i  trial  was  sentenced  to  be  dishonorably  dischareed.  Tho  jsen- 
touce  was  approved  and  a  di-scbarf^e  wiw  cxocutetl  March  12,  1901, 
by  tlie  commanding  olhcer  of  the  post  wliere  his  company  was  senr- 
iiiig.  HfJH  Uiat  tlio  soldier  wa.i  separated  from  the  service  by  dttihon- 
orable  discharge  March  12,  1901>  and  thereafter  was  a  goncml  pris- 
oner suhjert  to  arrest  and  confmement  under  his  sentence.  I/fid 
further  that  as  there  i«  no  provision  of  ro^tlatinns  which  pruvidets  lui 
to  where  a  dishonorable  discharge  certihcate  not  actually  delivered 
due  to  the  eu-aiio  of  tiie  parly  discharged,  shall  bo  depo-tited,  Uie  cer- 
tificate sliould  u«  placed  on  hie  in  Uie  War  Department.  C.  104S7, 
Mau  II.  1.901. 

Xin  D  U  a.  The  Proi^ident  or  tJie  Secretary  of  War  u-tiog  for  the 
President  has  Die  right  Ut  lix  a  day  in  futuro  when  the  discharge  of  an 
oflicer  shall  bccniiie  operative,  and  llio  date  should  bo  chosen  witli 
due  regard  to  the  time  when  notice  of  the  disrliargc  ean  be  lierved. 
Wlieii  an  ofiieer  serving  at  an  isolated  station  is  ordered  to  be  cILs- 
chargcd  on  the  date  upon  which  tlio  order  is  issued  from  tJio  War 
D^iartmejit  in  tlie  city  of  Washington  the  order  will  become  elTe<^tive 
wKea  tiic  oflicer  receives  notice  of  bis  discharge.'  C.  168SS,  Sept. 
IS,  190.',. 

Xni  0  9  b.  The  Senate  declined  to  eonfinn  tlie  nomination  of  an 
olTicer  whose  name  had  been  jiroposed  for  appointment  to  an  office  in 
tiie  Aniiy.  The  President  witJidrow  the  name  and  aopointed  another 
man  to  tJic  |)Osition.  Urld  that  the  llntt  oMicer  was  uitH-liurged  on  the 
date  whea  the  President  signed  the  commission  of  the  second  oflicer. 
C.  17480,  Feb.  S,  1903. 

■  See  Gould  r.  D.  S.,  ID  Cl.  Ck.S&S.  "tHGcvn  di)ui'liuri{vd  Ui  tuko  •Ifecl  fiota  a 
]wnirul*r  anivrior  daM,  who  do  not  roc«iv«  nolicv  of  tlieir  dwchargo  until  t^mo  time 
ulienroxtlt,  uiid  wbu  lii  the  mtuutime  contiiiuo  on  duty,  tro  eacicled  to  pay  tu  thu 
daltf  »li«u  notifii  of  diicfuTB*!  vmmvcoived."  Dir.  the.,  Swond  Comptiollur,  vi>I.  1 
(UW),  MT.  1144. 

"An  officer OD  deiarli«d  Htmictt  ai  the  time  bu  ru|;uiieiii  van  dlscluu)^,  and  actu- 
ally peffurmtuK  duty  an  >u  olBrw  of  luiil  m^^iinont  until  bo  KMiiv«d  nutico  of  hui  dia* 
cliaig*,  m  entitW  to  pay  up  (•>  the  dale  of  nuih  notW. "    Id.,  «ec.  114$. 
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XXn  R  t.  A  Voluntm^r  tKildier  wo-s  trird  during  tlio  Spanisli  Wnn 
by  u  court  cdiujjoscxl  of  VolunUH>r  niid  KcKiilur  ofRcers  Hn<i  sentenvflm 
to  dishniiorahle  HUrlmrcc  and  imprLii^nment  for  a  pr>ri<id  of  ti.Mi  yciirs/j 
Aflfr  im  regiment  lind  been  mustered  out  iiikI  vUHe  oprving  »ai(l 
wiilpnco  it  wiis  dt'<'i(]ed  tlmt  Iiii  sentence  wns  null  nnd  void,  inasmiirb 
as  Kpgiilnr  iitiiccn*  ejit  on  liu  oourt.  Iltld  llitit  l»>  was  diaclmr^t-d 
from  the  K<'r\'ici'i  on  tliw  dnto  when  hw  reRitncnt  was  mustered  out  andj 
that  hw  discSinrgp  was  ft-itliout  lion-ir.  (.'.  IBIOS,  Aw.  7,  J90£:  I57U 
Ffb.  iS,  tS95;  Ofi.',3,  Jan.  6,  {00/,.  j 

Xni  E  2,  Th«  rommnndinc  Rpudml,  IVpnrtment  of  tlie  Pwifir  and 
Eiehtli  Arinv  Ci>qis,  diivctctTtlmt  cortiiiii  uion  Ik-  liropjifd  frmu  tlie 
rolls  of  tlio  Tliirtj--aL\tb  United  Statt-s  Infantry.  Held  tlmt  tlii«  was 
an  order  of  "the  rommandinj;  oflicer  of  a  d(")mrlm<'iit"  dwclmrgin^ 
tlM^m  from  the  service  witliin  tlio  lucuuin^ of  the  fourlli  ortiilu  of  war. 
Further  AfW,  tlmt  their  contrarta  of  enlBtment  wero  tenninatotl  tita 
day  tliey  received  notice  of  such  oriler.  nithouffh  they  ni«y  never  hnv8 
bet'n  fu'ruifihod  with  the  usual  discharKo  tertilioate,     Cf.  SSG6,  June 

XIII  E  3.  In  1 902  nn  Aniericnn  who  had  been  pr««utnftbly  a  prisoner 
in  t!ie  hands  of  Philip]nne  iiwurpents  wils  turned  over  to  the  Amoriiaa 
ftutlioritieM  nt  Biuiliint:ii-'.  Lii/.on,  P.  1.    The  pnivost  niarslml  reconi 
mended  that  tlic  mun's  identity  be  c^labli^hed  and  the  nitin  reh-ased 
or  returned  toduty,  a-s  he  claimed  to  belono;  to  Company  il,  Twentieth 
Infiintry.    The  commanding  general,  Division  of  tfio  Phjlippinm, 
directea  the  commanding  jreneral,  Department  of  North  P)uii]>pine», 
to  release  th«  man,  i.  c,  to  set  him  at  liberty,  and  addetl  tliat  "tin 
man  has  been  dropped  from  his  com]>any  rolls.     If  lie  believcH  he  baa 
any  just  rlaim  agaim^t  the  Government  he  can  present  it  with 
evidence,"     The  man  was  set  at  liberty.     Upon  lut«r  evidence  the 
rommanding  general,  Philippines  Division,  caused  this  man  to  be 
ni)preliende(l  and  trier!  by  rourt-nmrtial  for  desertion  in  time  of  war. 
'riie  man  pleaded  in  bar  of  trial  thnt  he  hud  lieen  discharged  and  i^-tj 
forth  the  anove  facts.     The  court  overruled  his  plea,  found  him  guilly, 
and  Hentone^sl  him  to  be  hanged,     //(Wthat  the  plea  inburolTered  by 
the  oecused  was  a  good  and  valid  plea  and  should  ha%'0  been  Hccepl4^<l:j 
by  tlio  court,  and  that  the  man  was  discharged  when  ho  was  .set  a(| 
lihertv.     C.  1693S,  Srpt.  SS,  1904,  and    Alar.   IS,  1910;  17S94,  DiCA 
Si.  1904: 170S4,  May  IS.  m>5. 

XIII  F.  During  tlie  wvil  and  HjwnHh  Wars  there  was  a  rule,  j 
publUhed  in  genend  orders,  t<»  the  elfect  that  when  Volunteer  troops  , 
are  mustered  out  of  service  the  entire  regiment  or  other  organization 
will  be  considered  n.s  having  bei^n  mustered  out  at  the  same  time  and ' 

Slace,  except  prisoners  of  war.     UtW.   that  this   did   not   include  i 
Gserter^  at  large  who  had  boen  dropped  from  the  nrlls.     C.  tOl^iA 
Apr^3,1901. 

XIV  A  1.  ThefnrmalcCTfi/iefl(<!p/"(fwcAa7v;(i.8ignedaareq«iredbyth6  i 
fourth  article  of  war  and  Turnished  the  soldier  is  legal  evidcne«  of 
the  fact  of  di.'^chargo  and  of  the  eircumstances,  when  stated,  under 
which  it  was  given.'  It  is  funilsheti  the  soldier  primarily  for  ntt  use, 
but  not  being  a  record,  the  statements  therein  are  not  conclusive  upon 
tl)e  (iovemment  when  contradicted  by  record  or  better  evidence. . 

■  HaniN>n  r.  S.  Krittuiii>,  115  Mom..  336;  B().  at  Cflmn.  v.  iAttti.  27  lad.,  103i  U.  sJ 
r.  Wri^t,  &  I'hilAd..  200.  J 
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P.  St,  tt6,  Dec,  1891.  Thus  an  entry  on  a  fertificftt*  of  tlUcliargn  of 
tlip  AAi«  nf  enlUtniGnt  is  ft  copy  fmm'(he  original  record  of  tliut  fuot. 
If  (his  oiiln-  w  cn-uiioous  it  mwy  bo  conccterl  l>y  tlio  Wiir  DopHi-tmciit 
by  RultfttUiitui^  n  new  and  correct  certlticate  of  disrliurKU  or,  as  ia  tlunc 
in  prncttce,  bv  imlortin^  on  tiie  nld  cortiiical<3  a  stnt«inent  thul  tli« 
records  of  tlio  'dcpartmimt  show,  etc.  P.  Ifi,  87,  Sept. ,  1891;  C.  1 ISSS, 
Jan.  9,  190S;  ll7il,  Jan.  U,  1902;  14820.  Aug.  26,  1903.  The  di-*- 
cluirgo  is  complet*  without  tho  fimil  8tat«mt«iit*.  It.  SO,  494,  JtUy, 
1886. 

ZtVA2.  Wliile  ft  Voluntwr  aoldior  wns  absent  in  desertion,  the 
Vohinlecr  Armies  wore  diiibimdcd  undBr  an  act  of  CoiiBWss.  Ihld 
that  the  snhiier  iipnn  the  db^hiindmcnt  ceased,  bv  operation  of  Inw, 
to  b»  II  dcscrtt^r  itiid  bormiio  a  civiliiiii;  thut  lii»  niilitiuy  record,  so  far 
as  the  War  IJ^parlment  was  conceniod,  ended  with  tho  pn)pcrcntr>' 
of  the  fact  of  lit*  dosortion;  that  in  tlio  al)sence  of  statutory  autliwrily 
the  War  Department  was  without  power  to  loK»lly  discluirjio  ih© 
Botdier  ftft«r  the  Volunteer  Armies  by  di'tbandmcnt  ceased  to  exist. 
P.  SO,  ldt~20S,  Nov.,  JS9I;  C.  422G7,  Au<j.,  lS90;6031j,  Jum,  1893: 
j^4t  Oct.,  1894.  If  the  panv  was  in  fact  discharged,  actiially  or 
coDstnictivelv,  beftire  or  at  llie  time  the  Vijlunt<>er  forces  wi'm  di*- 
iMuodctl,  lis  shown  hy  tho  records,  u  certiTicalo  to  that  effect  could 
At  »ny  time  be  given  bv  the  War  Department.  P.  S6,  SS4,  AW., 
1889;  C.  12140,  Mar.  l.'WOS;  12404,  July  S,  1902;  1S118,  Sept.  10, 
1902;  16976,  Od.  6, 1904:  17307,  Apr-  I !,  1906. 

ZIV  A  3.  U(M  thftt  A  commantune:  oniccr  who  is  not  in  tho  saino 
regiment  as  the  soldier  will  Kijin  the  dischurgo  certificate  of  a  soldier 
uniior  his  command  only  when  no  field  olTicer  of  the  enlisted  man's 
regiment  is  prt^cut.     f.'  13S94,  Nov.  $,  1902. 

XIV  A  A.  The  act  of  Februarj-  2-1.  1897  (29  Stat.,  1503),  was  to  pro- 
vide for  the  relief  of  certtiiu  officers  and  enlisted  men  of  the  vulunteer 
fortes  during  the  Civil  Wiu-.  lltld  that  those  who  were  beneliriaries 
under  that  act  were  entitled  to  have  discbat^o  certificates  furiiislioil 
Ihcm.     C.  3021,  Mar.  19,  1S97. 

XIV  A  5.  A  dischai^e  certificate  in  favor  of  a  volunteer  soldier  who 
had  nerved  during  iheOivil  War  wos  inMucd  by  Tho  Adiutaiit  General's 
Department.  Tlie  certificate  was  snl)sequently  found  to  be  defective 
in  that  it  ha<I  nut  been  signed.  Htld  that  the  certificate  could  later 
be  completed  by  signature.     C.  108^9,  July  26,  1901. 

XrVB  1.  Under  tho  authority  of  tho  act  of  April  14,  ISftO  (26 
Stat.  55),  entitled  "An  act  for  the  relief  uf  soldiers  and  sailora  who 
enli,ste<l  or  ser^'ed  under  a.s.sunuHl  names  •  •  •  during  tho  Civil 
War"  fifld  that  a  son  uf  a  slave,  originally  enlisted  under  the  name  of 
bis  former  master  and  rh^oharged  as  such  in  18G4,  might  legally  have 
a  ilLscharge  cerlificale  is.sued  to  Iiini  in  the  name  of  his  father,  who 
had  been  given  Iiis  freedom  since  tho  enlistment  of  tiis  son.  P.  60, 
S04.  July,  lS!).i. 

XIV  B  2.  Where  a  certificate  of  honorable  discharge  has  had  its 
value  impaired  by  a  later  erroneous  entry  thereon,  held  that  there 
was  no  legui  objection  to  an  issue  by  tho  War  Department  uf  a  new 
cerlificiite  containing  no  reference  to  the  erroneous  entry,  P.  S4, 
its,  Aug.,  1889;  C.  17,93,  Orl    1895;  11883,  Jan.  8,  1902. 

XIV  6  3.  A  soldier  was  discharged  in  Alaska  and  given  a  discharge 
certificate,  not  on  parchment  but  on  paper.  He  applied  for  a  parrli- 
meut  certthcatu  of  dlschai^go.     UtU  iJiut  ho  is  not  now  in  the  uerviee 
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and  coil  not,  tliorcfore,  be  giwn  »  diftchnrgo  thorfyfrom,  but  tlint  iiol 
legal  objection  is  seen  to  furoblung  him  n  certified  copy  <>f  thai 
niuiiuscript  diiM^liarge  mndo  up  on  tlit>  pnrchmont  form  and  retaining] 
tlip  oriiiinn!  in  Tho  Adjutant  General's  Office.  C.e9SS,Sept.8, 1899;\ 
0983.  Sei't.  IS,  1899.  J 

XIV  D  4.  Section  224,  R,  S.,  dow  not  autborize  the  Secretary  ofl 
War  to  issue  a  duplicate  cxTtificate  of  riisohai^e  to  replaw  on4>  lost,! 
to  nn  olTittT  or  soldier  who  smcd  in  the  Mcxicin  War,  or  to  one  whin 
sen'ed  in  anv  war  other  than  "the  late  war  against  the  rebellion. '4 
/'.  65.  390,  J'ulif.  1394.  I 

ZIV  C  1.  Where  a  duplicate  certificate,  having  been  furnished,  haaj 
bevn  lo»t  or  destroyed,  RfU  that  as  the  statute  does  not  prohibit  Ihej 
issuinf;  of  a  second  certificate,  the  Secretary  of  War  may,  under  lliM 
]K)wer  whicli,  as  reprt^entntive  of  the  Prtsiucnt  is  v«»ted  in  him,  IssiioJ 
such  certificate  if  in  his  jud[;nient  it  is  proper  to  do  so.  C.  SlOtA 
Apr.,  1897;  tS029,  Fth.  1.1,  I90g.  1 

ZIV  1)  I.  A  Huhlier  who  had  served  during  tbo  Spanish  Wafl 
ivquested  a  certificate  of  ser^'ice;  held  that  under  the  Army  Rej^iln-I 
tiona  be  watt  entitled  to  Kueh  u  certificate  which  should  show  the  dntO] 
of  enlistment  and  discharge  from  the  Army  and  character  given  onj 
discharge,  upon  proof  of  tlie  lotts  of  th«  on^nnl  certificate  or  of  il«l 
destruction  without  the  fault  of  the  party  entitled  to  it.  Also  keldl 
that  under  the  aame  regulations  ami  iudepeudentiy  of  section  221 J 
R.  S.,  o  "certificate  of  son>'ice."  auhstaiitiaily  in  ucoonlunce  with  the] 
form  referred  to  above,  should  be  is.sueH  to  a  soldier  of  any  war  or] 
to  his  heira,  upon  satisfactory  proof  of  the  loss  or  destrucliun  of  thai 
original  certificate  of  <li3charge.  ThLs  form  beai-s  nothing  on  its  facal 
to  show  that  it  wti8  issued  under  any  particular  law  or  that  it  iaj 
anvthing  more  than  an  official  statement  of  tlie  soldier's  ser\'ice.'] 
C.  7114,  Sept.  30,  1890;  13037,  Julii  29,  1902.  1 

XIV  D  2.  A  soldier's  dishonorahle  discharge  was  rendered  iltegiblflj 
by  his  being  "upset  from  a  boat."  llfld  that  tlie  certificate  wasl 
destroyed  within  the  meaning  of  the  act  of  July  1,  1002  ('12  Stat.] 
62^0,  and  that  he  was  entitled  to  a  certificate  of  service.  C.  HtStA 
Feb.  12,  1903.  J 

XIV  D  ;j.  A  soldier  of  the  Thirty-second  Infantry,  United  Stated 
Volunteers,  absented  himself  witlioiit  leave  at  Nagasaki,  Jaimn,  wheu 
the  transport  cjirrying  the  regiment  lu  the  United  States  for  musterl 
out  stopi>pd  at  that  port.  lie  had  not  reported  for  duty  when  the] 
regiment  wns  mustered  out,  and  was  carried  on  the  rofl  us  absent] 
witliout  leave.  Held  that  he  was  legally  chargeable  with  notice  oil 
his  muster  out  as  of  the  date  on  which  his  n^iuient  was  mustered  out,] 
and  upon  that  date  he  legally  became  a  civUian,  and  not  being  in  theJ 
niililar)-  servie*  can  not  be  given  n  discharge  therefrom  ok  requestix].! 
Held  further  that  there  is  no  legal  objection  to  giving  him  a  certificaHj] 
of  service,  setting  forth  the  fac(-s  that  he  passed  out  of  the  military^ 
service  on  date  of  the  muster  out  of  Ids  company,  being  ut  that  date 
absent  without  leave.     C.  IS4G4,  July  S,  1902. 

XIV  D  4.  Section  5  of  the  act  of  August  3,  1861  {12  Stftt.  2SS),j 
authorized  the  enlistment  of  "medical  cadets."  One  of  them  losi] 
Ilia  discharge  certificate.     UthJ,  that  a«  he  was  an  enlisted  man  a  cerJ 

'  So<f  tua  gt  July  1,  190!  (33  Stat.  039).  1 
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tif{cat«  of  soTTico  under  tJic  act  of  Julr  I,  1902  [32  SUt.  620),  could 
bo  funiishotl  to  him.     C.  £1108,  Feb.  gS,  1907. 

JUT  D  5.  A  soldier  was  erantod  a  disdiargc  without  honor  under  a 
Rustako  tta  to  fnct.  /7fW  tlmt  tli«  oorrecuvl  stutcincitt  of  facta  could 
bo  ontiTpd  by  the  War  Dcjjiirtmi'iit  on  the  diacharg**  certificate  and 
tht'  cvrtificato  Tvturuod  to  tlio  mail,  or,  proferubly,  the  correctod  di»- 
cliargp-without-honor  certificate  couin  be  retained  by  the  War 
i)c]mrtiin'iit  and  a  ccrtificnto  of  service,  showing  tho  corrt-ct  xtato- 
merit  of  facte,  fiimialied  t^i  the  man.     C.  11741,  Jan.  SO,  1902. 

ZVA.  An  exi-cuted  lioiiornhlu  dischai^o  isAuud  bv  compotont 
authority  can  not  bo  n-vokod  '  unless  obtamed  by  fraud  on  the  part 
of  the  soldier.  C.  S(!0»2,  Jan.  IS,  1910.  Mure  nmtnko  on  the  part  of 
llie  ollicers  executing  it  will  not  justify  revocation,  C.  £700,  Od.  Si, 
i89<>;  2S670,  July  10, 1908.  The  same  \n  equally  true  of  a  discharge 
williout  honor  when  one*  duly  exocutecl.  C.  S099,  Mar.  4,  1896; 
^t4^S,  July  6,  1896;  90Z8,  Sept..  1900;  I09SS,  Julu  S4,  1901; 
'tl74i,  Jan.  SO,  ISOS;  lgS4S,  Apr.  4,  190X;  144S$,  Aw.  $,  190S; 
'it6I44.  Od.  2ii,  tOOS;  16681,  Mar.  28,  1908;  16727,  Jan.  6,  1904; 
t090S,  June  19.  1909. 

XV  A  1.  A  soldier  who  had  loss  than  two  years  and  six  months  to 
aerve  and  whose  oi^anizatJon  was  under  orders  for  service  in  tho 
Fhihppinoii  informed  his  company  commander  that  he  would  reenlist 
for  service  in  the  Pliilinpines  if  the^'  would  take  luni  as  a  married  man 
and  permit  liim  to  tuke  liix  wife  to  the  Philippines  with  him,  as  he 
intended  to  take  tha  examination  for  appointment  as  post  quaiter- 
nestcr  sergeant.  An  bunurable  discharge  certificate  and  final  state- 
ments were  made  out  and  baiiiled  to  him.  lie  then  proceeded  to  tho 
recniitiiig  olficor  and  requcsled  to  be  reenli!*led  with  tho  (mvileges  of 
a  married  man,  and  was  told  that  his  case  would  remain  m  abeyance 

I  until  the  recruiting  utricer  could  communicate  with  authorilW  in 
'Washington.  Upon  visiting  the  post  shortly  after,  the  sergeant 
major  informed  him  that  the  delivci^'  to  him  of  lus  dischajge  and  final 
statement)!  was  a  mistake  und  directed  liim  to  turn  them  in.  The 
man  did  tliis  and  wfis  given  a  certificate  by  his  company  commander 
•liowin^  that  he  had  been  honorably  discharged.  Upoii  VLsiting  the 
n-cruitmg  offirer  he  was  informed  that  authority  had  been  secured 
for  hit  nvnlj-vtment,  but  Ihe  privilege!*  of  a  married  man  hud  not 
bw-'ii  allowed  in  his  case.  This  man  considered  himself  a  free  man 
and  secured  employment  us  a  civilian  without  any  attempt  to  flee 
from  justice  or  escape  military  control.  He  was  arrested  as  a.dcserter. 
Beld  that  no  fraud  nad  been  practiceil  in  the  securing  of  his  discharge 
and  that  he  was  actually  discharged  the  service  when  the  discharge 
Certificate  was  handed  him  by  the  seiveant  major.  0.  166S1,  Mar. 
fS,  1908;  7020,  Sept.  IS,  1899;  10041,  Mar.  2$.  1901. 

17  A  2.  j\n  oHicer  .secureil  a  comml'ision  in  the  volmitoer  servico 
by  fraud  and  was  honorably  discliurged  when  iua  regiment  was  mus- 
tered out.  Later,  a  War  Department  onler  was  issued  which  pui^ 
porte<l  to  dtshonorably  discharge  him  as  »>f  iho  date  of  his  muster  out 
on  account  of  certain  irregiuarities.  UcUl  tluit  the  onler  which 
^purported  to  cliange  the  honorable  discharge  to  a  dishonorable  one 
inu  inoperative.     C.  8121,  Od.  IS,  1900,  and  Aug.  17,  1906. 

'  PMlUaaul  A.  U.  Brooks (ur  writ oihabeucgrpua<I  Pbil.  It«pU.  5&,  Nov.  S,  IWl). 
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XV  B.  Where  s  soldier  has  been  k'pilly  sontADocd  to  be  dishon- 
orably diwhargod  ami  guch  ilisrharge  ifwiicl  by  ctimjwI^Ht  aiithoiityl 
has  been  duly  i>xreut«d,  it  is  bi-yoiui  tlm  jjower  of  llio  Exw-ulivt',  wliul-| 
ever  tJi«  meriUi  of  the  case,  to  ttiiliAtitiUe  an  honorable  in  lieu  of  th« 
(lishoiior&ble  dischai^.    Thu  laltur  having  f^ue  into  olTocl  can  not 
be   imtlone,'    moreover,    the   noldler   haAnn;;   been    thereby   wholl; 
(leta<:he(l  from  the  niilitaiy  8er\-iv6  and  iHfu\o  a  civilian,  can  not  a^ain] 
be  di-scharged  from  the  aenice  until  he  haa  bceti  again  enlisletl  intol 
il.     H.  S7,  390.  Afar.,    ISTG,  and  610,    May,   1876;  S8,  £36,  Aua., 
1876,  and  605,  May,    1877;  J^l,  465,   Xw..  1878;  C.  9174,  Apr-  8, 
1896;  Z776,  Nm.  SO,  !80G;  SSOO,  Jan.  SO.  1898;  6SS4,  Jan.  9,  1899;A 
7448,  Jan.   18,  1900;  11450,  Oct.  S3,  1901;  ISS4S.  Apr.  4f  ISOSA 
14809,  July  29,  1903;  I6I44,  Oct.  16.  1903;  16180,  Apr.  IS,  1904;\ 
18194,  June,  g,  1904;   16659,  July  S9,  1904;  SS060,  Stpi.  IS,  1907;l 
17667,  Mar.  19,  1908:  SS574,July  13,  1908;  W908,  Jane  19,  18091 

XV  C.  A  man  was  legally  dischargcil  without  honor  by  compelenM 
aulhority  uiuler  0.  inLstake  a»  to  fart.  UrM  that  the  discbar;^^  wjiaJ 
not  revoVable.  C.  1876,  Nov.  S.i,  1895;  £099,  Mar.  4.  1896;  11741A 
Jan.  SO,  190S;  144S6,  Aj>r.  4,  190S;  20908,  Junr.  19.  1909;  14163,1 
Mar.  IS,  1910;  see  aUo  Discharge,  XV  A.  ] 

XV  C  1.  A  soldier  wiis  serving  sentence  at  expiration  of  term  oM 
i-nlistmrnt  and  a  discliarfji'  without  honor  was  dolivercil  lo  bis  cotuJ 
mandtiig  oflicer.  Hefore-the  expiralioi)  of  liis  senteiioe  the  sentencaj 
was  discovered  to  be  illif^iJ  imil  was  declared  void,  aiid  the  mi 
onlered  releoRed.  Held  that  the  dlioharge  had  been  legally  execut 
and  couhl  not  bo  revoked,  and  that  it  should  bo  delivered  to  the  inaa] 
upon  his  release  from  confinement.  V.  ISSIO,  Avg.  S9, 19011;  ISSOSg 
Auti.  SO,  loos. 

iV  D  1.  An  order  puiportiiig  lo  revoke  a  legally  executed  lion 
orable  dltfharijo.  not  olilaiued  by  fraud,  and  substituting  therefor  a| 
dishonorable  one.  litld  wholly  unuuthorizt^l  and  illegal.     R.  6,  478^ 
Nov.,  IS64:  //,  nn.  Pec.  1864;  ^0,  584,  Apr.,  1866:  S6,  541,  ifow 
1868;  ('.  Sron,  <M.  S4  1896;  ISOO and  1399,  Apr.  and  May,  1895;  S64S„ 
Avg.,  1896.    Siiiiilarlv  Jield,  rcepecling  an  order  wliieh  puiporia  toj 
8ubRtitu(e  ati  lionoralile  discliAi^  for  a  legnllT  executed  discliariKei 
without  honor,  or  a  legally  executed  diiUionorable  <liscbargo.     C.  6(^J 
iV<w..  1894;  lifSS.  May,  'lS96;  S099,  Mar.,  1896;  S174,  Apr.,  IS96A 
6378,  Jiihi.  1899;  11741,  Dec.  II.  1901;  11851,  Jan.  4,  190S;  14SSt^ 
June  S7, 1903;  15581,  Dee.  4,  1903;  167S7.  Jan.  6, 1904;  £5004,  itaa] 
21,  1909. 

XV  B  1  a.  A  soldier  wan  duly  discliarged  pumuaut  to  an  ordf 
from  the  War  Depiirtoient.  The  order  was  Issued  uuder  a  misappr«-l 
bensiou  m  regai-d  to  bi.s  actual  status  at  the  time — a  mistake  of  fact — J 
which  if  discoverc(i  wotdd  have  deferred  or  prevented  tlio  issuing  o|l 
tile  order.  Held  that  the  mi-tlake  of  fact  did  not  invalidate  the  di^i 
charge;  that  liaviug  been  duly  executed,  it  could  not  bo  rorokedj 
P.  61,  421,  Sept..  1893;  C.  1^76.  Nov.,  1895;  1791,  Jan.  t,  1896; 
11741,  Dec.  Itjrni,  and  Jan.  SO,  190S. 

XV  D  1  b.  Whore  a  soldier,  l>efore  the  expiration  of  liis  t«rm, 
reoeived  under  the  fourth  article  of  war  a  discliarge  in  *iu«  form, 
though  charges  wer<^  tlieii  |>ending  against  liini,  the  authority  order- 
ing the  dL4<:harge  not  having  been  made  aware  of  .such  charges,  held 
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that  the  liischarge  was  executed  and  roiild  not  be  revokeil  with  a  view 
to  liriiigini;  the  soldier  to  trial;  thai  ho  had,  hv  tlio  clischar^,  duly 
become  a  civilian  and  w&t  no  moi'e  than  any  olJier  i^ivihiin  under  the 
eontrol  of  Ihe  militjiiv  uulburitioK.  II.  US,  483,  i/m/,  1367;  P.  60, 
£95,  A'ot.,  IS91;  C.  1791,  Jan.  8,  tS9G;  ISS^H,  Apr.  4,  I90S. 

XV  D  1  c.  Thrniigh  an  error  of  fa<.-t  a  dischai^o  without  honor 
wascivon  to  amidivr;  Md  that  a  notation  slionntiK  this  may  be  made 
on  the  records  and  aUo  on  the  cei-tilicato  of  d»chai-ge  i(  Iheniddii'isu 
desiras.'     C.  6358,  Hay  IS.  1899;  11741,  Jan,  U,  1902;  }48£0,  Jumi 
18,  190S.  I 

XVI  A  I.  The  muster-out  of  or(;ani/.Atio[is  of  the  volunteer  forces] 
riiUed  duriiiK  the  period  of  tlie  CiWI  War  was  prasmlied  hv  General^ 
Orders  108,  Adjutant  Cienend's  (Xlice.  Ajiril  '^S,  I8G3.  wliirli  provided 
that  discharge  ccrtifieates  slioiiJd  Iw  prepared  for  enlisted  men 
who  were  alx^nt  for  pro|>er  and  sulTioient  reasons,  and  tliat  tlicse 
aliould  be  Iicld  in  fsermf  by  the  tonipany  or  orgaiii;^ulion  eoin- 
monder  and  delivered  wlien  the  conditions  of  tlie  escrow  had  been 
fitimieil.  A  liisrharge  was  miulo  out  and  so  heJd  tn  CJtrwii'  in  the 
case  of  a  solihttr  who  wn»  absent  in  desertion.  He  later,  throu};h 
fraud,  spciired  possession  of  this  disrharj^e  ccrtifimte.'  //r/fi  tiiat  aa 
this  honorable  dii^clmrtie  was  ohtiiirn^l  by  fniu<l  iiml  diuld  have  been 
obtained  in  no  other  way,  it  did  not  operate  to  separate  Uie  dnimiuit 
from  the  military'  service  on  the  date  and  for  tJie  euuse  set  fortli 
in  llie  diseliafKe  I'ertific-ate.  C.  £0539,  Oct.  £4,  1906;  1791,  Jan.  Z, 
1896. 

XVI  A  2.  Tlie  honorable  discharge  of  a  soldier  was  autliorized  in 
advance  of  tlie  exnirntiou  of  his  term  on  condition  tltat  he  should 
reenh.tt  immedial<>lv  for  service  in  tlie  fliiltppine  Islands,     ile  waa 
accordinciv  hunorultly  discharged.     Ile  failed  to  rcenlist  and  tJms 
repudiatei!  the  agreement  with  tlie  I'niteil  States,  in  the  operation 
of   which   his   honorable   dischurire   Inid    beeri   .secured.     /M</   that 
his  disc'har^R  had  been  obtained  by  fnuid  and  that  it  was  not  binding 
upon  the  (tovi^rnnicnt  and  mi^ht  be  re]iudiate<l  and  .set  a^ido  by 
tlie  Socrotarv   of   War.     The   discharge   was   otrtually   ordered   set , 
aside  and  a  new  discharge  witliuut  honor  of  a  diiferent  anci  later] 
date  was  ixsued  in  its  )>litco.     C.  16581,  Dec  S,  1903,  and  Mar.  iS,' 
1908:  S05S0.  Oct.  £,i,  1906. 

XVI  A  3.  Where  a  soldier,  by  makin);  an  alteration  in  hi<i  "descrip- 
tive li»t"  »o  wi  Ui  cause  It  to  appear  llinl  Ills  term  of  onlisUnent, 
which  was  in  fact  five  years,  was  tliree  years  onlv,  induceil  tlie 
regimental  commander  to  give  him  on  honorable  discharge  at  tli6 
end  of  three  years'  service;  IkUI,  upon  the  fraud  being  presentlyi 
discovered,  thiit  the  disiliarge  might  legally  be  revoked  and  tlial 
sohlicr  he  brought  to  trial  by  court  martial  under  the  ninety-ninth 
{now  sLxty-secoiid)  arl.i<'le  of  war.     R.  J?/,  SOO,  May,  1806. 

XVI  A  4.  A  soldier  secured  his  discharge  by  a  fraudulent  reure- 
Mntalioii  that  ho  liud  secureil  a  gooi)  position  in  civil  life,  liekt, 
that  his  arrest,  trial,  and  punishment,  and  tlie  cancellation  of  the 

'13  0p.  Any.  Gmi„201, 

'  16  op.  Ally,  Gon.  319.  A  noldinr  who  wm  DOt  hunonhly  di'irlivf:)'')  nt  ond  of  , 
Civil  War,  l>uc  vhu  wm  abwai,  oblaia«(t  ftn  hoaorablo  dui'lur-.-i'  tuirr  fruiu  itiu  U'ul 
DMWUuenl  by  a  tnnKtuluiit  reiiraaeulatioD  of  bis  daliu.  Ilfltl  UiuL  ibc  conditioncl 
did  not  «xwt  iindor  whkh  hti  rnuld  bnvn  been  hoaorahly  dWbarged  and  lh*t  tbn 
ravocation  o(  lli«  diAcli&rge  wsm  pruper  and  ihe  coucellaliou  ut  the  certificate  rlglit  J 
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(lispharg©  rcrtificftt*  were  itgal.'  C.  S8879,  Avg.  tS,  1911.  Ste  (Oao. 
P.  49,  %5.l  Oft.  16.  1891. 

XTI  B  i.  A  soldier  who  became  insane  while  tn  the  service  was 
it)  Itospilal  on  lurouiil  of  tlio  insanity  At  the  expinttion  of  his  term 
of  sen-ice.  A  disdiiirfie  i-crlifirale  was  thereupon  issued  to  him 
{in  contTftvention  of  tJie  Army  RefiiIat4on»  coverinff  aiirh  cases) 
utd  tiis  disc'liuiyo  vias  noted  on  the  ruconls.  Hfla.  tlint,  boing 
iiuiane,  his  notice  of  disrhart^e  was  ineffoctiva  to  deprive  liim  of 
tiio  rifihl  to  he  .«ent  to  ihi-  (iovornmont  Hospitid  for  llie  hiMine 
or  to  pre'hide  the  (Joveniment  fn)m  recalling  and  cancdint;  llie 
(li»('lmr^(!.  Afli-vtfd  iJiat  the  ^amc  he  recalled  nnd  canceled,  and 
tiie  man  coniniitUtd  lo  llie  (rovemment  Iloxspital  in  scoordaiit'O 
with  the  regidations.  /'.  fil,  79,  Aua.,  189.^;  V.  11718,  Dee.  18, 
1901;  1540s;  Oct.  24,  1903;  19050,  Jan.  IS,  1906;  £0066,  Jvly  17, 
1.006. 

XVI  B  2.  A  soldier  was  discharged  withont  honor  and  it  was 
aflL-rwarth)  (h^covered  tliitt  at  tlie  dal«  of  his  di»rharf{e  ho  was 
RiilTprifip  from  incipient  dementJa.  Hrhi,  that  he  was  thus  irre- 
spon^iihlo  for  certain  dordictions  of  duty,  flo  wnm  thon  honorahly 
cusrharged  and  Uie  records  in  tlie  office  of  The  Aiijiitant  Genenil 
were  amended  accordingly,     V.  6S97.  Mar.  SS,  1899. 

XVI  C  1.  A  soldier  was  ordered  discharfjiHl  without  honor,  but  was 
actually  isaiied  a  diithonorahlo  dischnrgo;  hfld,  that  a  new  discharge 
ccrtilicato  may  be  issued  or  the  present  one  may  he  changed  to  ^ow 
he  was  discharpcd  "without  honor."     C.  710S,  Oct.  6,  i8<J9. 

XVI  ('  2,  'I'ne  reviewing  authority  mitigated  a  seiit«nco  which 
included  dishonorahlo  discnarRe  and  confint'mnnt  as  follows:  "Sen- 
tence is  reduced  to  18  month.-t."  Through  a  belief  that  only  the 
cunnncnicnt  portion  of  the  sentence  had  been  thus  miti<;utcd  a  dis- 
honorable discharge  was  issued.  Ilfhl,  that  the  command  i.tsued  by 
the  reviewing;  authority  could  be  inlerpreunl  only  as  &  miltgaliou  of 
the  complete  sentence  to  confinement  to  18  montns,  even  though  the 
explanation  wn.-«  made  that  the  word  "sentence"  wa.s  through  a 
clerical  error  written  instead  of  confuiement,  and  further,  held,  that  If 
a  dishonorable  dischai^e  had  been  issued  it  should  be  recalled  and 
eanceled  as  void  and  inoporativo  under  the  terms  of  the  mitigated 
sentence,     f.  II2II.  Sfpt.  II.  tiXJl. 

XVI  I>.  A  legallv  executed  di.<chftrge  issued  by  compe(eiit  authority 
can  not  be  n-voked,  but,  h^U,  that  an  executed  dischargo  iasu(»d  by 
incompetent  authority  is  not  binding  upon  the  Qovemment.  V. 
160589.  Oct.  84.  1906;  86098,  Jan.  18,  WW. 

XVI  D  1.  Where  a  United  States  commissioner  in  Indiana  is^tued 
to  a  Ignited  StaU-s  mnrshal  a  warrant  for  the  arri^^l  of  a  desiirler 
from  the  Army,  and,  upon  such  deserter  being  brought  before  hini, 
adjudicated  the  question  of  his  right  to  discharge  from  the  military 
service,  and  ordered  him  discharged  therefrom,  htlA,  that  the  entire 
proceeding  was  coram  nnn  judire  and  a  gross  aaaumption  and  oxored- 
ing  of  autnorily,  and  cuhwd  that  the  facts  of  tho  caiw  be  commuoi- 
cated  lo  the  Attorney  Gcnoral  for  his  action,  and  that  the  deserter 
be  forthwith  rearrested  and  brought  to  trial  by  court-martial.  P.  SS, 
887,  Mar.,  1893. 


I 
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■SMSSOp.  Any.  Gen.  170.  iti  which  ii  wue  lieliLUiul  the  Saczaiuy  vl  Umi  Nkvy 
kB  rsvoke  las  diodiMgu  ol  au  uppreulico  Munuta  pmcuiwd  by  faaudi 
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XVI  E.  tlfU.  that  an  order  which  (liro«t«  a  dltcherge  may  bo 
revoked  or  siispi^ndod  at  any  tinip  hoforo  the  dischnrne  lias  ncttiaUv 
taken  cfTt-ct.     II.  29,  SOS,  Jan..  1870. 

XVI  K.  All  order  was  btsued  from  the  IIcjulfjuarttTs  of  the  Aniiy, 
dirftrtiii^  a  dJiM-hitrgo  without  hmior  of  a  soldier  on  account  of  liis 
bi^Uig  in  the  hntuU  of  the  civil  uut liorit iei^,  Murviiii;  iK'ntinnco  of  impris- 
oninent.  The  di-^chorge  had  not  bren  delivered  actually  or  <!on- 
s)ructi%'ely  when  it  licvcluiK-d  that  tiui  soldier,  ftfler  trial  hy  jury,  was 
acquit  l'<'<l  and  released.  JieM,  that  the  order  direcliii-;  his  disrharce 
should  be  revoked  and  the  distelmrpt*  ei*rtifie«te  cnncdod,  a*  the  f»ums 
of  the  isfluance  of  the  discharKc  did  not  further  oxiet  and  tlw  dia- 
ch«r<;o  hml  not  been  effected.     C.  !or,(,7,  .Vai/rf;,  HMtl. 

XTI  G,  Severiil  soldiers  were  tried  in  the  Department  of  tlw  Dakota 
by  ft  court-martiftl  convened  by  a  lieutenant  colonel  and  sentenced 
to  be  diahonorubly  dischnrced.  The  sentence  wa-s  approved  b_y  the 
lieutenant  colonel  communuinc  the  department  and  tiie  execution  of 
sueli  tteiilences  wivs  entered  upmi.  Hfld,  that  a^  a  lieutenant  colonel 
in  command  of  n  department  had  no  authority  to  convene  a  fjciieral 
coun- martial  that  tlie  .sentenrea  of  such  court  were  mill  and  void 
and  that  the  diahononible  drschnri^'s  which  had  bi'x'ii  executtHJ  pur- 
suant lo  such  sentences  should  be  revoked.  HtH,  further,  that  the 
men  who  were  scning  ^tuch  ille^l  sentences  should,  after  the  revoca- 
tion of  the  dbhonomble  diKehar<;et)  which  had  becu  isijuud  to  them, 
bo  brought  to  trial  before  a  legallj^  constituted  court,  discharged 
withoutlionor,  or  restored  to  duly  without  triid.*  C.  10710,  F^.  6, 
S7,  ojm/  g!f,  /WW;  P.  4£.  4Stt,  St0.  S,  IS90. 

XVI  O  1 .  In  the ca^e  of  a  soldier  who  was  dishonorably  disclinrged 
pursuant  to  an  i)Ie)rul  sentonco,  held,  that  as  thu  sentence  was  null 
and  void  the  dishonorable  di.scharge  was  of  no  effeet  and  the  soldier 
could  be  retunn-d  to  duty  without  trial.*  P.  41.  39,  May  SO,  1000; 
C.  !4hV,.i.  Dee.  ft?,  liiOS;  'W7W,  /■>!..  £9,  t908. 

XVl  U  '1.  In  the  casc  of  a  sohlier  wlio,  pursuant  lo  an  illegal 
aenten<M.>,  was  diittioniiriibly  disehar^d,  hrld  tliat  the  dishonorable 
discharge  was  of  mi  effect  and  tliat  itii  revocation  would  place  him  in 
cxiu^tiy  the  »unie  atatus  that  he  was  in  preceding  his  beiiii;  brought  to 
trial.  Held  further  that  he  could  be  brought  to  trial  before  a  legally 
constituted  tribunal  on  the  original  charges.     V.  16710,  Frh.  SO,  1008. 

XVI  (i  '.i.  A  soldier  pursuant  to  an  illet^id  sentence  was  dishonorably 
disebarged.  Held  that  the  dishonorable  discharge  was  of  nu  effect 
and  that  his  statu^^  whs  the  ittinie  us  it  wtis  preciHliiiir  )us  trial  and  that 
he  could  be  dischar<^i>d  without  honor,  as  of  the  dale  when  the  dis- 
charge without  honor  was  delivered,  even  though  he  had  been  con- 

*  S«H  "In  rt  Bin]."  in  wliich  il  wuh  hi'ld  lluti  Itm  dwhonombin  <liiicliai]ir  o(  h  mlditr 
piKwuint  tn  an  ill^^^  mtnwuco  rcrnJon'U  by  a  cuiirl  mlijrh  hud  im  juri>^ii'iiua  <Iid 
nut  <>perat«  to  clutnge  la  auy  (.anirnluj  ihi'  Hiatus  o(  tlii'  tiuldii.'T,auU  wna  ilalul  Ihat 
It  wru  axtoDiatii-  lliat  "a  void  jiidKnu^it  nr  M-ntnnco  workx  no  clianKn  in  thf*  statiu 
of  tbiipprvinotthiiiKitttaiiiiilorcuiiccniiiignhirhil  ingjwiior  pruuouacmt."    (3  Fed. 

*H«uUcu«nlL'uiirl-M«rlial  Oid<;n<  No,  47,  lIiMkdqiiaftcra  Deptiruouni  o(  ihe  Coliua- 
bia,  1885.  in  whirh  a  miiiurv  ronviri  who  was  Hervln^  a  iwu-yMn  aenuiictf  ma 
reloapod  frora  r<infinetii*'iil  und  aiut-hrd  to  i>n«  •>(  Ihn  rompauim  of  (ba  FmirUivnth 
Ibhntry,  oa  it  waa  AWfi\tmA  that  tta<rm  ww  a  fninl  def«H-t  in  ihe  proceodin^-B  ol  llie 
ciMin  miich  Mtnii'nrwl  him.  See  aim  Ueiienl  Court-Harlial  Onjna  No.  23,  Depon- 
mmit  i>l  DakoiA,  msH,  whii-h  set  anidv  vuid  «eniciiw«*  and  roMMml  \a  duty  pwlMn 
will)  puntuaui  t>i  tlxse  vnid  puatciic<«  hod  booD  duhooonibly  <liMhiirg«d  aad  «eiiUttc«d 
to  ruuTiiu-iaMil. 
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finpri  in  a  military  priaon  as  a  general  prisoner.*  C  16710,  Feb.  Sft 
and  29,  and  Aw}.  I4.  ISOS;  14648,  Jan.  6,  m>4. 

XVI  G  4,  A  colonel  who  was  temporarily  in  command  of  tlie  Army 
of  Cubon  PiioilioAtion  issued  oixJcra  purporting  t*>  convene  general 
courts-martial.  TIio  oflicei-s  designated  met  and  tried  cowoe  and 
sentenred  soldiers  to  diationorablo  disriiarge.  Held  that  as  a  oolooel 
in  coiiiuinnd  of  u»  urniy  liiu  no  uuMioritv  to  convene  a  court-martial 
ail  the  Beiitenocs  were  null  and  void  and  tliB  dishonorable  discbar|^<8 
based  upon  tliein  were  of  no  elTect  and  that  the  status  of  the  mnn 
concerned  wus  that  of  men  awuitin<;  trial  under  the  ori^^iuul  charges. 
G.  1(!710,  July  2S,  24,  SS,  and 20,  tms,  and  Aug.  12 and  I4, 1908. 

XVI  O  5.  A  wihiier  during  the  Civil  War  was  trie>d  by  a  court 
comjiosed  of  enlisted  men  and  sentenced  to  be  drummed  out  of  the 
service.  Kntry  wa.s  made  on  the  records  that  he  was  diacharged- 
Held  that  he  had  not  been  tried  arid  that  the  so-called  sentODOO  was 
illegal,  and  the  discharge,  for  that  reason,  inoperative.  C.  281S, 
Mays,  1896. 

XVI II.  A  lieutenant  of  the  Forty-third  New  York  Infantir  was 
dropped  in  l.*t)il  byorderon  accountof  abflencewithoutleave.  tje0»- 
lative  rclii'f  wna  alTorded  in  his  cnsc  by  iiiennsof  u  imvato  act,  which 

finivided  that  he  should  hnreafter  be  held  and  considered  to  have  been 
ioi)orid)ly  dii^hargti]  fnmi  the  militiirj-  sei-vice  of  the  United  8tAle«. 
lleid  that  this  act  authorized  a  mutilation  of  the  records  and  an  entry 
on  the  old  records,  but  that  it  did  not  authorize  the  i^uance  of  an 
honorable  discharge  certiiicftte.     0.  17797,  Apr.  12,  1905. 

XVn  A.  An  officer  was  lawfully  separated  from  the  military 
service  by  the  legally  approved  senteiice  of  a  general  court-mart  iai. 
H«W  that  it  WHS  boyouu  the  power  of  the  Executive  to  grant  an 
h4>norable  discharge,  to  revoke  the  dismi.<iAal  which  had  been  fully 
executed,  or  to  issue  an  instrument  in  the  nutuiv  of  a  discharge 
certificate  purporting  to  separate  the  applicant  from  the  volunteer 
aerricc  in  any  other  way  than  that  detorminetl  by  the  appmved 
sentence  of  the  court-martial  in  his  case,'     C.  £3153,  May  4>  lOUS. 

XVn  B.  Section  5  of  the  act  of  April  23,  1908  (.35  Stat.  C") , pnwides 
that  if  the  unfavorable  finding  of  un  examining  board  in  the  cose  of  a 
medical  officer  is  concurred  m  by  the  boarcTof  review,  the  officer 
reported  disquahfied  for  promotion  shall,  if  a  first  lieutenant  «tr 
cjiptoiu.  be  honorably  tlischarged  from  the  service  with  one  year's 
pay.  Held  that  in  such  a  case  the  discharge  aliouhl  be  L'lsued  on  the 
iiii'te  when  the  ofiicer's  failure  to  qualify  was  reported  to  the  Secretary 
of  War,  or  BO  soon  thereafter  as,  by  an  bxerriac  of  reasonable  diligence, 
a  dLseharge  certilicate  could  be  procured  and  fi)rwarded  to  the  officer 
wiio^  coniii.-ctiun  with  the  mdilary  sen'ice  it  oporute»  to  sever. 
C.  2SIS5,  Dec.  11^  I.W9. 

XVIII  A.  Certou]  cadets  were  dismissed  by  order  of  the  Secretary 
of  War,  which  order  was  appmved  by  the  Preeidont.  Held  that  as 
the  dismissal  of  these  cadets  had  been  comnleteJy  executed  the 
President  could  not  reconsider  or  revoke  the  order  for  their  discharge 
or  pardon  them  so  us  to  restore  them  to  their  former  status  at  the 
Mibtar>'  Academy,  and  that  an  act  uf  Congioss  would  be  ncMMSssuy. 

■  See  |>are.  3.  4. 5,  C,  and  7.  Specbl  Orders  Ho.  in,  War  Dc|>artnieul.  Mar.  3.  IMM. 
*  S«e  4  Up.  Atty.  Oen.  274. 30U:  also  1  WiuUuub's  Military  Luir  nad  PrecedeuU, 
<19;  and  Bbke  v.  U.  S„  103  U.  8..  227. 


DISCUABOE  XtX. 


461 


0.  S9471,  Av^.  a^,  and  Oet.  18,  1909.  Similarly  held  in  the  case  of  a 
carift  who  was  dKcharced  for  di»nhility.     C.  Wfl^ff,  Drc.  it,  1909. 

XIX.  Tiie  Swiotnrj'  uf  War  may  by  Jia  act  of  Coiigrcjw '  be  ftullior- 
izcd  and  miuircd  to  amend  the  rolls  and  rcconla  su  as  to  show  tliat  a 
wildipr  was  nonorably  diacliarged  as  of  the  date  on  which  he  was  in 
fiu'l  dishonomblv  diiH-liiirgiHl,  and  ^vc  him  n  dischargu  certiHcato  to 
thftt  effect,     a  'SU47,  Ffb.,  IS9G:  l.if>46.  Not'.  17.  1903. 

XX  A.  The  PrtMJdi'Ut  uoniintvlcd  ii  man  as  an  officer  iii  tlie  Vol- 
unteer force  during  the  CivU  War.  Tlio  Senate  declined  to  confirm 
Uie  appoiitlmont.  The  Prosideiit  then  revoked  tlio  a|))>(>intuicnt. 
HtU  thai  tho  revocation  by  the  President  amounted  to  a  dischai^a 
from  the  service.     O.  9098',  Dec.  It,  1900. 

XX  B.  Ilrld  thut  it  is  within  tlio  anlhonty  of  the  President  to  ter- 
minate the  DiiKaKement  of  any  oflicur  or  enlinted  man  of  tlio  Philippine 
Soouto  by  an  honorable  dischari^e  whenever  his  services  are  no  loiyjer 
needed  or  when  the  public  iuterest  demands  bis  separation  from  the 
military  service.  Further  kfht  that  it  is  not  within  tho  power  of  the 
Executive  to  siimmnrily  dismiss  an  oFIicer  of  the  Philippine  Scouts 
by  way  of  punishment  fur  an  offense,  as  such  separation  from  the 
service'  is  exprcswlv  forbidden  bv  section  1229,  K.  S.,  and  tlic  nineiv- 
uinlh  article  of  war.     f.  23129.  Die.  10,  1907. 

XXC'.  In  the  ea.se  of  six  snldiem  wlio  iind  been  imprisoned  under 
sentence  of  a  civil  coiu't,  whu  were  nlaiulv  undc»iral)te  as  soldiers, 
and  conoeminc  whom  it  was  clear  tnat  tfiey  should  be  summarily 
(Useharged  un  Wing  an  incubus  to  the  service,  hdd  timt  tlie  dejiart/- 
meat  commander  had  authority  to  order  the  discharge  of  these 
men  without  honor,  as  it  was  not  one  of  the  cases  coming" within  that 
part  of  (he  regulations  which  requires  the  action  of  tJie  Secretary  of 
War.     C.  S3g59,  Jan.  14  and  19,  1909. 

XX  D  I.  The  fourth  articlcof  war  vests  in  tho  commanding  officer 
of  a  department  specific  authority  to  discharge  enlisted  men.  tUtd 
that  tltere  can  he  no  doubt  as  U*  the  authority  of  the  command- 
ing gejierul  tif  the  department  as  an  incident  of  his  power  to  dischiLrgo, 
to  determine  from  ttie  report  of  the  mwlicai  olTicer  tiie  nature  of  tlio 
discharge  to  be  issued  in  each  case  in  cases  of  disability.  If  the  dis- 
ability was  contracted  in  the  line  of  duty  an  honorable  discharge 
issues.  If,  however,  tlie  disability  is  sho^^lt  to  l>e  due  to  the  vicious 
habits  of  tlie  soldier,  an  honorable  discharge  con  not  issue,  and  tho 
separation  of  tho  soldier  from  tlie  military  service  will  be  accomplished 
in  the  operation  of  a  discharge  without  lioaor.  C.  S41S1,  ^ov.  Zl, 
1908.' 

XX  J)  2.  The  commanding  officer,  district  of  North  Alaska, 
requested  authority  to  discharge  an  enlisted  mau  on  surgeon's  cer- 
tificate of  disability ;  held  that  under  the  fourth  article  of  war  he  oould 
not  be  given  such' authority.     C.  6565,  June  IS,  1899. 

'Hie  act  ot  Mnnrii  3, 1000  (3-^  Stal. .  Slifl),  aiidiciriMNl  the  SorreUtfy  "'  War  to  appqiat 
a  court  of  inqniry  to  poM  on  the  e1it'il>ility  ■>[  hH  men  difchawed  wiihotit  hoaor  from  i 
thiwe  compaulas  (it  lli«'l'wv<iil}--lifUi  liifuiiiry.    Tlio  title  doHcriWl  iho  >'-f.  an  one  "To  ] 
crVTV't  the  rR-<intn  niid  milliiirixi:  thtt  nMnlutmcEat,"  ate.    Th«  b<Hly  of  Ute  ort  loada  | 
DO  pro vi"!' Ill  lor  niiinii<liT<;;i)i«  rt'lU  but  providad  that  tfthflcmurtnliiiiitd  report  favof^ 
ably  in  any  i-:v*.  pir'Ii  rii&n  eb-iuld  bo  dcomml  (o  have  rveulistcd  iiiiinediHt^iv  alter 
tiia  disdhunw  wiiiitjul  liouor.    A  nturl  of  initiitry  wv  appouit*Kl  by  piir.  7,  S.  O.  Nq.  I 
T9,MjrimWiir  IVpt.  nm, 

•XComp,  Dec,  STfi.Oi-t.Zri.  1903.  General  Order  I7<,W«  Dopartment.  WaehiiiK- 
tOB,  Aug.  12,  1909.  dirorlH  Uiiit  burraflfT  imlcn  lor  Iho  ditirluui^  of  ctilUtod  uiou  vu 
account  of  (liwt>ilit]r  will  not  bo  Muod  exc«pt  by  the  War  DepMtiuenC.  • 
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ZX  E.  A  Signnl  <'orp«  soldier  was  under  ordws  for  sorvico  in  (lio 

P)iili|>i)iit»<  Divtsiuii,  and  priH'odliig  liis  di-pitrlure  for  Oiosi;  islands 
sipicd  B  wrilt*ii  aei^ompnl  thai  lie  would  n^'nlwl  for  furlli^r  wrvitrc 
in  ttio  Ulundii.  Wlicti  lliu  time  nj>|)rniK-luHl  for  Wm  di»-)iiir{;4>  lio 
det-liiied  to  reenliat.  The  rommiiiiduicpenornl.  PhUippines  Division, 
ret^ommendivl  that  this  snldirr  bti  diwliftrged  witJioul  honor  nnd  thut 
auUiority  bo  ■;ivuii  liim,  ihu  <-ommnn<lin^  f;eneral.  to  prrant  diiu'lian^ 
without,  houor  in  similar  ra9c«.  Hffd  that  tlie  soldier  hati  nirrely 
chntLjfed  hiM  mind,  und  ttuit  n»  iin  lioiiest  I'hunj^v  of  intention  dtics  not 
taint  a  Bolilior's  ehanutpr.  his  rhancB  of  intention  rould  not  be  used 
OS  ft  Imsii*  for  griun.ing  tiini  n  disc-fmrge  uilhout  Iionor,  nnd  rtcom- 
memied  thut  power  i^Jiuuld  not  be  (;iveii  to  (lie  couuiiutidill}:  eenflral, 
Philippines  Division,  1o  ^rtmt  dinchur^eR  witJiotit  honor  ui  similar 
cnwst.     r.  I55SI.  Au^.  5.  1909. 

ZZ  F.  Jltld  that  a  eourl-mnrlial  ran  not  impose  either  an  honor- 
able di^clini^o  or  »  diuchargo  without  honor,  nor  eim  h  dishouorablu 
(lischarKe  be  imposed  exeept  bv  sentence  of  eourt-martial.  C.  11741, 
Jan.  n.  I90£. 

XXI  A.  An  olficor  of  Volunteers  was  oxumined  as  to  lua  <piali6ca- 
tions  bj  a  board  of  offieers  under  "an  aet  to  provide  for  the  examina- 
tion of  certain  ollicersof  the  Aniiv."  ap[)rovfd  Juno  1'5, 1S64,  and  was 
reported  mentally  disqualified  for  the  duties  of  his  oflico  and  was 
thereu|)on  dismiMScil  by  Kxwutivo  order  in  awordaiice  with  the  pro- 
visions of  the  net;  held  that  the  dismissal  was  in  eJTeet  an  honorable 
disehai^e  fnira  tho  ser\iee.'  /'.  46,  S;i3,  Apr.,  li>.9l;  Go,  ^1,  May, 
1894. 

XXI  li.  Iletd  that  although  an  ofRoer's  diachu^  may  not  hare 
beea  for  ilisnbility.  the  dLsubility  may  have  existed  and  innv  bo 
pmved.     C.  10396,  Ma>i  1.',.  19<)l'. 

XXII  A.  An  honorable  discharge  releascis  from  iho  nartieular  con- 
tract anil  temt  of  enlistment  to  which  it  ixdate*,  and  di>cs  not  tliere- 
fore  reUevo  the  soldier  from  tho  consequences  of  a  defter)  ion  ronimilLed 
dui-inf:  «  prior  eidislment.  F.  49,  4-',2,  Oft..  ISOUfi-i,  !7.'>,  Ai":.  l.S9e. 
Similiiriy  httd  with  respect  to  a  ulschnr^o  without  honor.  C.  2/15, 
Mar..  tSD6.  Thene  dHcharges  releane  tho  soldier  from  amenability 
for  all  ofTensfs  char-fcd  a^^aiiist  him  within  the  ]mrticuiar  term  tu 
which  thev  relate,  including  that  of  desertion,  except  as  provided  in 
th«  sixlietli  articlu  of  war.     C.  SO/,!,  Maij,  1396. 

XXII  B.  A  dishonorable  discharge  do(»  not  relate  (u  any  )>ar- 
ticular  contract  or  term  of  enlistment;  it  i.t  a  discharge  from  the 
military  ser^'tce  as  n  punishment — a  complete  expulsion  from  tho 
Army  and  covers  all  unexpired  enlist  ment.^.  A  soldier  thiw  dishonor- 
ably dtschar(;ed  (Tcin  imI  bo  made  nmenablo  for  a  desertion  or  oilier 
military*  olTense  committed  under  a  prior  enlistment  except  as  iiro- 
vidod  in  the  sixtieth  article  of  war.  Nor  would  a  suliHequcnt  enlist- 
ment after  such  dishonorable  discharpe  operate  to  revive  the  amen- 
ability of  the  soldier  for  such  otfcnses.  P.  &S,  46,  179,  Aitr.,  1892; 
65,  165,  Avg.,  189S:  59,  56,  86,  Apr.,  1S9S:  C.  SSSo,  Xw.,  1897; 
7614,  Jan.  25,  1900;  13579,  Nov.  S,  1902;  24658,  Mar.  13,  1909. 

XXT  A.  A  post  commissary  sergeant  was  charged  with  sorioiu 
irregularities  in  connection  with  the  sale  to  unanthoriiwd  persons  of 
of  commi!$§Mry  sti>re«.  Kccommendation  was  mn«le  that  he  l>e  sum- 
marily dischai^d.     Ildd  that  a  n<]nconuaisaioned  ollicor  of  u  number 
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of  yenis'  standing  is  entitled  to  consideration  and  that  no  man  should 
Ix-iiiiinmariiv  dtsrhai'gefi  fi)r  nn  nrtua!  concrete  ofToriw  u'lthmil  Imvinn 
b«!»  givi'ii  uiii|)k>  ()pportiinitv  to  present  a  dcfoDso  in  jUHtiflcalion  <.f 
his  art.     C.  ::'ai>st!,  .lu//.  J,  Wll. 

XXVI  A.  All  AuslHnii  eiibjcot  enlisted  in  the  Army  and  afterwards 
detwrted ;  Hubsoquently,  wliile  held  as  a  deserter,  lie  a.Hked  to  ho  diM- 
cliKrgt'd  to  ciiablo  liiin  t^i  return  to  Austria,  lliere  to  meet  liis  obli)^- 


* 


h<dd  liim  t*i  liis  enli^tmonl  and  1o  puniKli  him  f<>r  olTeases  i:omntittr(l 
tlicreunder,  was  (.-lenrly  paramount  to  tlio  cliiim  of  his  iiomeGovern- 
nuint;  anil  thai,  if  the  applicant  thouj^lit  otherwise,  tlio  proiwr  course 
would  bu  for  him  to  have  tho  casio  considered  through  diplomatic 
channels.     C.  IBSeS,  July  17,  t90S,  Nov.  te,  imS.andOct.  1,  iSiO. 

jOyvAm SoorAHixiN  XVI  D. 

BnttoniMut , Seo  ntxriFMSR  Vlll  11;  1  &. 

fWimtltlwi HmMiutu  XVIJ, 

MuMtrr  out  u... 8to  Vcii.irMTitKit  Arnt  IV  It  3;  li. 

Of  einlian  empUvtt See  Civilian  Knpi.ovrm  XI  B  toC. 

dfdn^lidinm 8eo ENuaruB.sT  II  C. 

O/mttHeatoJietr SeoAimr  lOSrt  (2H6). 

WvudiaUSetnt  Carpi  offittn 8*e  Annv  I  G  3  <1  (3)  (n  [31, 

WMSiiMn SeeCiviUAN  KMn.oTKKs  XV  A. 

Fofmrnt u. See  Pay  xkd  Au.owanckh  I  A  I  o. 

Stvoeotionof. See  DwriruSR  XV  E  0, 

JfWt  in  eonJinemtTil S<*  Uibcifune  Xll  U  3  g  (3). 

DISCHARGE  BY  CIVIL  COUBT. 

See  DtKntAROK  Til  A;  B. 

DISCHAKOE   BY   PtTRCHASE. 

fW  DioauuciK  VI  A;  DlIo7. 

St-e  AitTia-Kii  o^  W*n,  XXI  CZd. 

.  'rpomtfor , Sto  Pay  and  Allowancbs  I  07aU>b. 

Dtpvtit  o/monfy  paid Son  .KrriiortuATioNti  XXXV. 

DISCHARGE  BY   WAY   OF  FAVOR. 

See  Drcharox  V  C;  VI  h>  Til. 
WauMro/tnntlaUoummie See  I'at  ami>  Auaivtancbs  III  C  S  c  (3). 

DISCHARGED  OFFICER  OR  SOLDIER. 

ArraK^. Se«  Com  hand  V  AXh  in  i'<)- 

Nol  nuu-nabU  undo  iS  Arlitta  <if  War Sre  AitrUTLU  or  M  au  X[.VIII  it. 

Trial <^. Sw  .^nnciiii"  or  Wak  LX  K  I;  H. 

DISCHARGED  SOLDIER. 

Atcafd of  rrrtifirvlmf  merit  to Sii-  I.s>ii<;nia  or  Miktt  IIO. 

BUmbUttyf'"  g»nnrt'*h<iig9 So*i  In»ii-,s:a  or  HnRrrUlC. 

UaMily  (o  hutUKHi Sett  Tax  I  toll. 
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DISCHA2GS   FOR  COVVEHIENCE  OF  00VESNKE5T. 

S««  Eklutmbnt  I  B  2  b  (I),  c. 
DISCHARGE   WITHOUT   HONOR. 


6m 

tttniteitan  nDtantfttaU See 

ItommoHder 8va 

fftt  on  ttalut Soo 

8m 

otA 

Bndmtuit  value  la  Pay  Dtpartment Sm 

Fmdatrtion 6m 

J/ifrfnudutmi  enliittrutit 8e« 

lllrnat  iKtkifttorahU  durhtmjt. See 

0/tadrt See 

Of  intanf  tntdvT See 

S«e 

Of  ii\tn  giiitty 'if  frivtt* 8e« 

Woffkn See 

WaoUifT  in  iwn/imTO(m( S«o 

Aot  to6ep>i<nina>/rfilNTn[a;(uni;tAm«nt..Sr>u 

Mil  tevotahU Sep 

Hnuontfor .,,.8ee 

RttniiHimealafltr ,..,9vo 

RtHrtd  toUKrr Sod 

SmlCTur  'i''/f Se« 

SMitr  lata  ahat  ehthingt .Son 

Tmtt^htaouf/or/tittd Rno 


DiscnAUoB  I  A;  III  to  IV;  XI  B  U. 
Pay  a\i>  Ai.uiwanciw  1  C  li  b(l). 
DuruAitoK  XX  C. 
DiHCiuKaxXXII  A. 
DimnruHKVllI  1  Ic. 
Bbtuibmbnt  1 1  A  1  b. 

DuSKItTlOHXIV  A-l. 

I>wiii«now  XVI  A. 

Pat  am>  Ai-uiwakckh  III  C  2  «. 
DixchakoeXVIG:  Git. 
Orrn.8lVE2K<lK<t. 
DnstiTKiH  Vlf  A  2:  XIV  B. 
DisaiARGB  XIII  D4a. 
AimcLus  ov  Waii  LXII  C  8. 
Om.clV  Dfi;  K2c. 
DiHCHAnon  XIII  D  fl  b. 

t^KUBTMKNT  1  A  9  1. 

DiKciiAROK  XV  C;  C  I;  D 1  c. 

DlSCKAItOB  II  B  1. 

Knubthent  1  I>  3  c  (17);  (18)  (t). 

Rrtihkmkkt  II  V  3. 

DiBCBAimBXIIIEI. 

Ai-LOWAVrKa  II  A  3  »  H)  (b). 

pAV  AKR  Allowanckk  III  CSc  (1);(2). 


DISCIPLINE/ 
I.  ARREST. 

A.  Koncs  That  Cj,k  bh  Uhrd. 

1,  Aa  mitch  tM  Un«roMuy Pagt- 

3.  PrlviiUi  liuUM>  caii  iiol  lie  eut«r«(l. 
a.  Public  piutii  of  public  houMi. 

B.  Status. 

1.  Doeiinot  iuvnivc  iruiu. 

2.  InconaiHtent  with  duty. 

3.  Officer  tnarrvsti^u  pietcrcbugce Pagt^tl 

C.  Bail  Cam  Not  hk  AooKpntn. 

D.  Officem. 

1.  Placed  in  ureit  by  cammuidinit  officer  only. 

2.  Aireet  not  a  denundable  right, 

3.  Manner  of  placing  iu  orrosl. 

4.  l.iiDJtD  (■(  uroet. 

E.  Enuhtbu  Mbk. 

1.  Armst  of  by  noncomtniBdonodoOcan, 

2.  Cun  uot  be  punisbed  stimitiarily  and  tried  lor  mee  ofTeiue. 

3.  Punileii  by  civil  courU  can  be  nrroxled Pagt  tSt 


1  Til*  DltUnuol  IIIHCIPLINE  an:  Pua. 

I,  AllMt.... »1 

II.  nuttna 4U 

III.  ('anttaliw kUUiocU* 4M 

IV.  JuttRnadiraeaie «l 

V.  AoouiBd «a 

Vt.iltmlm..    M 

VII.  AoUiorltToInnirl.. M 

Vltl,  JuTlidloiliiniit  nnirt ., m 

tX.  FimMaraolceiin «Td 


X.  WllaaMM 

\I.  Rtklonrs , ,„,., 

Xlt.  AotlDO  bvoaufl <a 

XUt.  BcaardaroHUi M 

XIV.  Ravknrlnit  autburlty m 

XV.  ItHTWariR-rJ.  A.O«D*nl «T 

XVI.  inlefkir eouns .u.  M' 

Kvn.  PonlilinifDt m 

XV  ill.  fioinlollanidciUon 4ii 
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n.  CHARGES. 

A.  HlUTABT  OrFBNBUI. 

1.  J>e&a«d. 

ft.  Same  oSense  repeated. 

b.  One  act— two  at  mora  offecma. 

c.  OffeaaM  thai  ue  not  military  offenaea. 

(1)  Ganeial  incapscity. 

(2)  WOTthlunieai. 

A.  Fetitioning  Cragres  ovn  head  of  Secretary  of  War. 

B.  Hat  sb  iNrruno  st  Artbodt. 

C.  Mat  bb  Frbrxxbd  bt  OmoBsa  Ohlt Pagi  48S 

D.  Febfasation  or. 

1.  ConsiatB  of  two  parti. 

a.  Each  charge  may  have  seveial  ^tedficatioiia. 

b.  Each  specificatioQ  moat  be  appropriate  to  its  duige. 
o.  Bttfetence  to  a  writing  should  quote  the  writing. 

2.  EaKDtiala. 

3.  Definite  terms  must  be  used Pagt48i 

4.  Fut  under  proper  article  of  war. 

5.  Charge  may  recite  number  of  article  violated. 

6.  Varying  punishment  depending  ou  wiUfuhien  or  aegUgnice. 

7.  Joint  charges. 

8.  Deecrq)tion  ol  pasos. 

a.  Frooouji  in  first  person  not  to  be  uaed PagiiSB 

b.  Initials  may  be  used. 

9.  Time  and  place  to  be  alloged. 

a.  "Onoraboufand  "rtornear." 

b.  "On  route  between and "  and  "between 

and day  of ." Page  4S6 

10.  Time. 

-«.  Beasonably  exact  oll^ation. 
b.   "From  — to— ." 
o.  "Between  —  and  —  "  in  offenses  of  omiadon. 

d.  "During  a  period  of days"  indefinite. 

11.  Do  not. 

a.  Flaad  evidence. 

b.  Plead  secondary  evidence P<ige4S7 

c.  Plead  minor  Included  oSenae. 

d.  Plead  alternatively. 

12.  Signing  of  charges. 

a.  By  whom? 

(1)  When  prepared  by  Judge  Advocate  General. 

13.  Twentieth  article  of  war. 

a.  Particutar  acta  or  wordB  should  be  set  forth. 

14.  Twenty-£i8t  article  of  war. 

a.  Uay  add  "Uiereby  causing  his  death" Page  4S8 

15.  Fifty-eighth  article  of  war. 

a.  Not  neceasary  te  allege  time  of  war. 

16.  Sixtieth  article  of  war, 

a.  Not  uecesBsry  to  allege  intent  to  defraud, 
h.  Or  in  embezzlement  that  money  or  property  was  furnished 
or  intended  for  military  service  of  United  States. 

17.  Silty-firat  article  of  war. 

a.  Abusive  language  te  commanding  officer. 
81106°— 12 30 
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n.  CHARGES— Continumi. 

D.  pKEi-AKATtoM  oi-— Coaiiniwd. 

IS.  ffiity-TCcotid  ftrtirle  of  wu. 

a.  DrunkoniieH  not  OD  duty. 

b.  Uimicr  of  vritinK  chu]^. 
0.  InatADCM <>( iDcorrect sll^tion , Pagt4S9 

d.  Violation  of  Anny  K^ltdoiu. 
19   All  criniMtbinild  bochuffod. 

20.  Diiic>b(!diem.-0  by  Renfiral  prJMDcr  should  be  charged  und«rBtxty- 
kocotkI  arlidf*  oF  vnx. 

E.  LuT  or  WiTKEs§Ea. 

F.  rnKTBKRtKo  CnAiuixa. 

1.  AtoncesftorcommuBionotoffdiue. 

2.  Accumulation  ofchnrscH Page  4^ 

0.  FoBWAXDtHO  nr  CoMitAKprKo  Omcin. 

I.  Notrequtrvd  tostulcchancUrof  acciued. 
H.  Amsndmbnt  Of  CnAHoKn. 

1.  Before  Crbl. 

2.  By  plw  in  ahaU'inmt. 
I,  VfTBDaAWAL  or  Cbarom. 

S.  DmroBiTtON  or  Okioinal  Chaxukh. 

1.  Att«r RrraignDieDl PaftW 

m.  CONVENING  AUTHORITY  FOR  COURTS-MARTIAL. 

A.  Rkoitlatioks  as  to  Cokstitittiox  op  Cocrt  ahs  Makpatost. 

B.  CouuANUEH  IN  Cmer, 

1.  Sp<T<iUTy>  order  in  ordw  of  Pr«iid«iiit. 

2.  Trial  under  1230,  Revised  Sututw. 

a.  ApplirAttnn  by  diioaiiwtd  nSintr  must  bo  mnclo  in  r«Moiiabl« 

lime fieye  4S* 

b.  .\ppUcatiuu  oiu  not  be(^oBaidinvdKft«rrauM«routoIVolt 

teor  Army. 

C.  AW-OIKTMBNT  or  COBST. 

1.  Uembcni. 

K.  Offlcen  excepted  from  coDtiol  ol  coavenlos  RUthdrily. 
b.  Offlrtm  on  <txijitini[  courtii. 

e,  VoluDteera  may  be  detailed  to  try  re;o;ular*. 

d.  Officer*  bioand,  etc.,  riiould  not  bn  dotailM. 

e.  Convening  aulbority  eole  Judge  of  availability  with  reganf 

to  rank Pagt  493 

1.  Medical  Reserve  Corpflofflceraand  dental  eiiiKeonaavailable. 

2.  Judge  advomtu. 

e.  CommiMooed  ofRcers. 

b.  Civiliana. 

0.  Officon  who  lAoiild  not  be  detailed. 

( 1 )  The  accuacc  or  ■□  offi<.-er  perwoally  iolereirted . 

(2)  Ad  oiEcer  with  chirRC"  nxainA accused. 

(3)  Simply  to  authenticate  record PtffliH 

9.  OiB  not  be  dcliftaled  a*  ■  routine  duty  to  ntnff  officer. 

4.  O(ov«aiog  order. 

5.  Rellet  of  fitdge  advocate  and  appointment  of  ne«  one. 

D.  AVTBOWTT  OV«»  COFRT. 

E.  AcnoM  ox  CaAiuEs. 

1.  Two  Mte  ahould  be  coosoUdated. 
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,  m.  rONVRNINO  AUTHORITY  FOR  COURTS-MARTIAL-Continuiwi. 
B.  Action  on  CHABOBs-^Coiilioued. 

2.  Enliirtod  mon. 

a.  Convening  nutliorily  an  uot  inipow  punbhtneut  when 
mitorinf;  dwertor  tv  duty, 

b.  Convening  autborily'a  action  u  not  aSectwl  by  maximum 
punuhmnit  order. 

3.  Con  Win  itiK  BUthorily  carefully  conndflni  chiuiim Pagt  i9S 

a.  May  try  soldwn  (or  fraudulent  «nlistm«tit  and  dwertion 
LhorcT^om, 

b.  DMortioii  ihoiiild  bo  tried  by  gtncnl  cowt-martin],  but  join- 
ing tho  oatmy  by  military  comml«liui. 

4.  May  dwline  to  nurrandor  accufod  to  civil  aiithoriiiMi. 
fi.  R«torriug  casw  to  court. 

a.  Oflirvr  und«r  rntu<ar\-[itor  may  bo  tried. 

b.  Que«lion  o(  moral  obliquity  should  be  referred  lo  g«neial 
court- marliul  mlhnr  than  to  oxaminiiit;  bditrd. 

fl.  May  dirert  nolU  protcqiii. 

7.  Muy  uflord  uccuhhI  opporiunity  to  explaiu  charges. 

F.  CoKttrKtcATioN  Wrrn  Coirirr  and  Juttoi  Advocatk Pagt4$S 

G.  CoNVENIKO  OttDBR, 

I ,  Miiiit  iihiiff  that  roDvoniiig  officer  had  authority. 
IT.  JUDGE  ADVOCATE. 

A.  SKrAiuTB  ra*  Each  Cawxr. 

B.  AuTKonrrr  op  Junos  Abvooatii. 

1.  To  all«r  <.haig«!i- 

2.  Employ  rcporler Pagt497 

a.  Or  MM  enliitt«d  mun  aa  eucb. 

3.  To  mibpn'na  wiumwe*. 

a.  To  Imtify  in  court. 
(1)  To  Untify  by  dpiMwilinu. 

b.  Can  not  hire  service  of  (<ubpipnM. 

e.  Can  certify  dxponsQ  in  iM-utingvilnaMB PagtWS 

d.  May  omploy  «xpen  witnea*. 

(1)  If  qiieatioD  of  inuanlty  In  ni»ed. 

4.  To  iMuo  pmc«M. 
a.  Deiainlug  civilian  wiUieaM*  in  guardboiuw. 

5.  No  authority  over  accuwd. 
0.  Dvnr  or  Jvnox  Arvocatb. 

1,  An  iidvi."er  lo  court. 

2.  To  the  accuiuid. 
a.  Aaadviflcff. 

(I)  A.  toplw Pagem 

i.  To  prepare  record. 

a.  Judga  advocate  a«  viUMw. 
b>  AuihenticatOi  record. 

(1)  U  two  hai-e  been  delaJlod,  1s«t  one  authentlcataa 
rwora. 

(2)  Should  bind  t«cord. 

(3)  Should  brief  record. 
fi)  May  print  record , PageSOO 

A.  To  adminioliu' oath*. 

a.  To  reporter. 

b.  Of  offii.-*  and  for  purpoao*  of  military  adminiatratiDn.    (S«« 
Offlc*.) 
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VI.  MKMBER—CoDtiiiuod. 

E.  Uat  an  Abuk^tkci 

K.  Sktakation  or  Mmtuvu  Fbum  thh  SKsrioB. 
G.  I'niMinicNr  or  ntit  Couut, 

1.  By  virlua  at  wmlority  uj  muk /^ojw  SOS 

2.  DutiM. 

3.  Doaa  out  i>xMcltw  comouiiil. 
Vn.  AUTIIOKITY  OF  <X)irKT-UAllTIAL. 

A.  SuDRCB   SrATUTORV. 

B.  UVRR   CHAIUlKa. 

1.  II  not  BJgiMd. 

3.  TochuiBa  c^hBig«a Pagt  509 

C.  Over  Pbhson*. 

1.  MvnibiUH. 

a.  Can  not  mat  tbom  in  diffor«nt  anl«r  than  «sptii»Miil  in  con- 

vouing  urd«v. 
3.  Judn  Advorato. 
3.  Ac'tiuwd. 

D.  Can  NotAihium  Coukdki:,. 

B.  Mat  Af^K  tor  WmtKesKS Poft  StO 

1.  Or  witoitui  nilb  pupen. 

F.  In  Cask  of  Kawi:  Swiuiukij  Dkvokb  tt. 
vm.  JLKIBDUTION  OF  COURT-MARTIAL. 

A.  CsiMiHAL,  NOT  Civil. 

1.  Uui  nut  rMK'iiiJ  (Diitrart  ur  iidjud^<?  lUnuigM. 

3.  CttJi  not  ordcv  payment  of  di-bt. 

B.  Not  Tbbkitoslal PogtSll 

C  Ho  PRKnuKi-niiH  IK  Kavoh  oi'  JumaoicnoN. 

D.  ATTACsxa  Whsn? 

1.  Plac«d  in  ntrotit  ur  chai^m  axrtW, 

2.  Amated  od  dfty  o(  dlBchuse  Wore  d«UvCT}-  of  ctvtiflcate. 

S.  DcoBrtor couGiumI  under chargua PagtStt 

4.  JilrindtctioD  by  civil  courtii  over  military  offrndf-rsiii.ilinndnnod. 

E.  DouBLB  Jboi-akdy.    (&«  One  huMtdrat  nTiti  tfcmid  anirlt  x^  iror.} 

F.  UnDBB  GKKKBAt.  AMTIKLIt. 

1.  Loote  nod  Ind^nite  plcndln);. 

2,  IntliTfiuili'  {il<«diaf[  under  HpmriGi-  articlo. 

O.  OVBR  PsKBON. 

1.  Acciunh], 

ft.  N<<ed  not  b«  in  arrMt, 

b.  OCfeiuN!  cuuuuiltMl  wliile  in  Brmi. 

c.  Officorniukrnupstiirion PagtStS 

(I)  ByMaUnoftormninutBlion  Ihereaf. 

2.  Civiliiuu. 

a.  Trial  «(  by  military  court  i»  violatjmi  uf  alxlli  ameiidtiiMit 

to  Coiutitutbn. 

(1)  StBtuC«  erantinic  jtiriBdictiun  in  time  uf  peace  In 

micb  cuFM  U  unconstitutional. 

(2)  Betneen  cnrollm«nt  and  nniHtor-in  ol  voluDt««n 

sUtUH  in  thiit  of  civilians. 

(3)  A  court  hiu  uo  juriwliclioD  niniply  twcauj«  a  civilian 

conuiiild  BD   ofl«iiiw  uiT'^iiut   [liL*  Cuniiuaiiili.-r   in 
Chiof  or  Buy  bigh  otiiciiil  <>f  thit  Army, 

b.  Bsc«pUuii— gcoMBl  prlioaen  are  Rubject  lu  trial  by  court- 

martial. 
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2.  By  cacape  of  iwi-UMd. 
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■^^1 

1.  With  wpontion  (tom  xorvicc. 
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b.  Not  mvivod  by  roonUy  into  Mirvicc, 

^H 

c.  Rul«  in  caw  ol  dwerlen. 
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d.  Ewn  if  kept  under  cuntnil  &■  ■  iteiwral  priaoser. 

^M 

2,  JiirisdJctlon  over  nuiet  rontJniMa  aftor  pnMnotioa  tc 

comnls-      ^H 

■ioBiHj  oflico. 

^H 

n.  PROCRDURE  OK  COURTS-MARTIAL. 

^1 

Page  SiC        H 

D.  TiHH  Of  Sehhiok. 

^1 

1.  SuuJay. 

^1 

C.  Doom  Ofkmkd  on  i^Loaao  to  Pijblic. 

^^^H 

D.  Betwbev  AuiauKMKBKTA  Coubt  Mat  T«t  Otbrr  Cases. 

^^^H 

K.    .^ntUIOHURNT, 

^^^H 

1.  Odo  act— oevetal  charges. 

^t^^^^^l 

2.  Chftnipof;  of  plea. 

^^^^1 

3.  Rvi(loiic«  mil  ii>  bei  received  by  plea. 

^^^^1 

1.  Ai^i-uwd  dt^diiuBi  to  plead— pica  "  not  guilty"  «Dt«rad. 

^^^H 

&.  Flea  ii  Kuilly. 

M^^^ 

PogrSn 

1                                                            (1)  Ststeiiient  niwl«  with  plea. 

^ 

Pag«  Sis       ■ 

1                                                            (3)  Evpn  nficT  accund  mnko  final  iriAt^mcal. 

■ 

'                                                 b.  May  not  receive  evidence  att«r  reaching  a  fiodicij; 

■■ 

P.  Sfkciai.  Plkas. 

^B 

1.  Plea  in  bar, 

^H 

a.  PardoD, 

^1 

PagtS!9        ■ 

(2)  Reduction  ot  noDcuiuinuHionud  ofticM  tti  ranks  and        ^1 

'                                                                     confinomcnt  can  not  bo  pleaded  in  bur  on  (rial  ht        ^| 

oSein«e, 

■ 

'                                       2.  Pleu  (n  abat«roent. 

M 

a.  Objection  to  form  ot  charges. 

■ 

1                                       3.  Motions. 

■ 

'                                                 a.  Tu  itrik«  out. 

^ 

G.  SuspKHHtoN  OP  Trial. 

AVaSfO 

H,  Cix>«RD  SaaaiONM, 

1.  ]udg«-Mlvocat«  excluded. 

1 

a.  Not  afT«r  court  Iiua  arrived  at  a  liiuliug  and  senlence.                        | 

2.  Mtiy  be  held  before  court  'u  awom. 

I.  t\NAL  Statxubmt  or  Aocubsi>. 

1,  Id  cmve  ot  deeertien. 

2.  1u  ciuieti  of  larceny. 

K.  V0T«  or  Court, 

^d 

PagtStt        H 

'                                        3.  Polling  of  court  not  nuthoriKod. 

^M 

3.  No  mincrity  report  to  be  made. 

M 
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IX.  PROCEDURE  OF  COURTS- MA  BTIAL-CootiDUod. 
L.  Aim ou UK H  K.ST. 

1.  Require*  uiajority  vobi. 

2.  Sine  du. 

M.  ACTBKNTIOATIftM Pofe  St* 

a.  ReviHtoK. 

).  Court  may  bo  mronvviMd  by  convoninit  aulhorily. 

1.  Actioa  recoiumeudMl  iu  n-coiiwDin^  order  directory  otiLy. 

3.  l'tv«  momlien  muKt  bo  pmvnt. 

4.  Accused  seed  not  be  prfwnt Pa^titS 

K.  No  teetiiticitiy  to  be  tiH-eiveJ. 

B.  PravJoiw  rncord  nnt  to  bo  nllercid  or  inuiilatcd— i'orr«ictiuQ«  to  be 
made  in  new  |fro<:c«ding8. 
m.  Tliia  roviHton  Li  difforont  from  diuly  revision, 
b.  IndoreemcnlbyJudfeadvocftledoeeDotaaiendrarord. 
7.  Wbca  court  rnii  Dot  bo  rwouveiMd  no  revivloa  ponlble. 
O.  DisBOLcnoN  or  CoitBT 
X.  mTNESSES. 

A.  CoUPRTKNT. 

1.  Dmerter..... fagt SU 

2.  Mniabi^nuiid  juditoiidvoMt*  of  court. 

3.  Reviewing  authorily. 

A.  P«nonti  not  luimod  iu  lint. 
6.  Wile  of  proMCUtiuK  witneM. 

B.  Ikcomfstbht. 

1.  Wil«  of  occiiiwil. 

a.  Triul  of  husband  (or  nonsupport. 
i,  lomno  perRon, 
3.  Chilli— aa  to  offdoiwa  a^ugt  it Pof*  StS 

C.  CoMPITRNOr. 

1.  RuIm  d«t«nn[nliig,  nme  as  in  criuiiual  ouurtH. 

D.  AccuHKD  IC)nTn.Bi>  to  SomioKtMa  or  Matrriai.  WtTNBMU. 

1.  Can  not  demand  certain  important  witneMea. 

E.  Bt  DsroHmoN.    lSt«  NinttJi-Jlnt  artieU  o/ war.) 
P.  SxTirirK  op  SuKUoxs. 

1,  By  military  or  dvil  poraon. 

3.  Service  mi  not  ho  hiroil. 

3.  Wltneweain  toreieii  lerrllory Page St6 

0.  DiMOtABoK  or. 

I.  Only  by  notiUcstion. 
H.  CminNiTisu  As'striaa. 

1.  Privilago  rwpactJDg,  in  perwinnl. 

■.  I(  ffitnees  Ignorant  of  rii^ht,  ahould  bo  iiMlJuct«d. 

2.  Medial  ulliiwr  may  toirtify  to  facts  l«amed  in  repilar  «xaminaliaD 

of  accused. 

3.  Accused.    (See  Diteiptine  VB  to  C.) 

1.  Ptui. 

1.  QualilScalloii  (or PagtStl 

2.  Claim  for  Iom  of  liine,  Mc. 

3.  Of  experts. 

4.  When  (pving  «\-idonco  by  dvpomtioR.    (St*  Nimty-JlTit  artiA  ^f 

ttfor.) 
6.  Rato  ilxod  by  SiK-relary  of  War. 
0.  Tu  foraJKn  civil  witnesaw. 
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Privileged  communJcatioQ. 
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(^ivdibilily. 
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CoatfMdiia. 

^^^H 

^^^^^H 

PaStSS^^M 

^^^m 
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Weight  nfaridonro  tlueii  not  d*p<tnd  «n  numlier  c4  wilnv 

^^^^H 

Credibility  ot  witneme*,  appearance,  etc. 
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Doeumenlwy. 
a.  Offlcial  rvninlfi. 
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Hal  olijor-t  for  whirh  kopL 
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(!)  Under  miliuiry  conlrol. 

^^^H 

^^^^^^B 

(a)  In  War  Unparunent. 
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[1]  OoptMadDiiUed. 

^^^H 

^^^^^^^M 

[a]  OrdoTB  and  oth«r  papcn. 

^^^H 

^^^^^^B 

(fc]  Rnrruitins  papw* 

FagtSS^^^^ 

^^^^^^^1 

[f]  C'i>urt-iuAr(ial  recurda. 

^M 

^^^^^^H 

|rf]  Title  papcn. 

^M 

^^^^^^^1 

jr]  Uiialer  nilla. 

^H 

^^^^^^^m 

[A]  t^huwing  abtfonef 

>  without      ^H 

^^^ 
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XI.  EVIDENCE— Continued. 

A.  RDU!»-*oiiliniiiMl. 
17.  DocunaeaUry- -Coaiinuei). 

(a)  In  Wot  IlepaftnwBt— <JbntiDiicif. 

[2]  (Vimpile-I  vUlODwnt  not  adaiitted. 
(fr)  Ouioidfi  o(  War  Department. 
[1]  Wur  Doportmcnt  omleni. 
[3]  MoffliDg  report  books. 
[3]  Oopiwi  of  pay  Brcuunta. 
(4)  Dcaoiiptive  hMe. 
b.  Privahi  writinpi. 

(1)  Under  miliUuy  mnttnl. 

(a)  Proof  ot  lumil writing;  neceanry Page  SSS 

{%)  Not  under  milituy  control, 
(a)  T«kfni|]«. 
e.  Affidkvttit— not  iidnulttH]. 
19.  Reppaltnl  fal'*>  ■iluio[U«nt«  evidence  ol  eiulieixlement. 
XS.  ACTION  BY  CUUKT. 
A    Fismxo. 

1.  Kv  cviileiKv— finding  cnnlomw  te  pleft. 

2.  nndin|{<jn<'liAn(oriiiiHt  l)eMippffr1«db7fiRdin|t(iniipnH(lratii>n. 

K.  One  chugc.oiiu  Bpeoiliotttion~«oi  f-uill]ri>f  H[iL-d liraliuo 
■WOaMBfily  ecquil* Page  iff 

3.  Sepamte  ftudlnt;  on  eAch  cbarnie  and  K[iedftcalion. 

4.  PlokiMguUlj'  to «p<cifieation and  notpiilty  taclwrKe— rmdingun 
clurK«  is  a  quMlion  ot  law. 

6.  ExLMipiionsiuid  Htibatiluliunanuthoriud. 

a,  Natn«,  rank,  time,  date,  «(r. 

b.  Word  which  expntae*  gravamo]  of  offeiue  am  not  be 
sxeeptod  if  fiadinn  i«  snilty. 

6.  LoMT  Induded  offeoM. 

a.  Abfvnce  vminut  Imvo  inat^od  cif  dnmrlion. 

b.  "T»tli«preji,idir«<"iiiiitoadof  "iin1)Mominit "..  PagtSSS 
e.  Tlif  irtviTiK!  not  true. 

7.  Court  cnn  ni>t  mibatitiile  flndinfc  of  an  offvmiw  nthiT  Ihnn  Uie 
one  charRcil Pagt  SS9 

8.  Twciity-lirst  urliclo  of  war. 
a.  II.  must  bo  pn>v«l  th«^— 

(1)  Aoi'iwcd  "kii'iv,-ingly"uBnult(!d  superior. 

(2)  Buperiiir  vos  '  in  exei^uUon  of  uflice." 

(3)  Onle*'  wan  "lawful." 
(n)  Jiiotitlcation  for  dimViedience  of  order. 

9.  Thirl y-ciglith  artirli-  nt  war. 
a.  Any  intoxicglion  ii<  violation  of  article Pagt  SiO 

10.  Tliirly-iiinlli  article  ut  war. 
a,  Accuwd  pnyiouaXy  "orerlaaked"  not  a  defense. 

11.  Sixly-linit  article  of  war. 

a.  Diipliralnl  pay  vmir-her  paid PagtSil 

12.  Sixly^NTdiid  arlici^r  nf  war. 
a-  Hfiocific«iicin<if  bviiudd»omibi"iriihTna1ic«afamthoughL" 

b.  Uefenae  tadtargeoferabeKdrntcnl. 

B.  SlKtTBKCB. 

1.  Bvtdence  of  previiiiH  cunvictiona. 

a.  Hay  be  admitted  ii>  deiemtine  meaaure  of  piinishmeBt. 
(0  Of  raovii^titrnx  iliirintc  ctutent  enli«tnient. 
(a)  ThAt  wore  appmvod. 
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ACTIOS  BY  COORT— Continued. 
B.  SsNTKNcm — Contiuu«d. 

1.  Evidencnof  pr»vu>iw<M>ii<nctioD8— Oontioued. 

a.,  M«}rl)eMlmiU«]t<u<IetenniiieiiieaaureolpuoUhm«at — Con. 
(I)  Of  conTiclioQit  durinKcunrtiit  cnliiitnient — (VmUl. 
(6)  Ovvr  objection  of  accused  tb&t  lie  had  not 

raiwd  quwtion  o(  character, 
(e)  £vJdaitoe  o(,  ia  ori^u&l  record  or  wiUienti- 

atodcopy PQfftS4i 

(d)  Pal«  or  approva]  fisea  date  of  convictioD. 
b.  Rhniild  not  be  received  alUir  acquitbd. 

2.  In  di»cretionary  ewe  court  may  impow  any  puni]ihni«nt  nui<-- 

(iuued  by  t^usloius  of  Mrviw. 

a.  MaxiiRiim  puniahment  ardm  i*  to  (l<>t<'niuiui  racainirv  and 

kind  of  puntahment. 

b.  (Vinvonins  authority  can  not  order  court  to  adopt  parUcular 

form  of  sen(«nc«. 
o.  Piiniiilimunt  aliould  be  meamred  by  gravity  of  niiUlary 

ofTeiwo, 

d.  L'm|prlliirty-«iehlliBrIi<lec,r  war t'ogt  $43 

a.  Under  fifty-pij[hili  artiHc  of  ««r, 

3.  Aduplloii  L>(  aentADce. 

a.  Each  tuember  propaaaa  a  sentence. 

b.  Eadi  number  vatMfoff  a  punishment. 
0.  NecMrityof  cotnctaUtemmlotnauie. 
d.  Reprimand. 

a.  Forfeiture. 

(1)  Should  clearly  utate  the  penalty  to  be  forfeiture — it 

fan  not  be  implied Pagr  S44 

(2)  Should  clearly  fix  exact  atnnunt  to  ho  torfrtldl. 

(3)  Can  not  aenlence  man  to  forfeit  private  n»>ney. 

(<)  Court  <«n  not  impoK  fine  to  rcimbutve  Uovetnmenl 
for  callinK  ^e  acniaed'a  witneeM*. 
f.  Los  of  rank. 

(1)  Itpductinn  to  the  ranks. 

(n)  Of  nuncommisaioned  ofRcer  doea  not  carry 

traniifeT Pag*  S4S 

(S)  horn  of  filM  may  be  awarded. 
(3)  Soapenaion  (torn  rank. 

(a)  Indndoi'  nupenidon  (mm  ccanmand. 

(b)  Takm  effect  on  notice. 

(c)  Uay  carry  confinement  lu  atatitin  for  Mme 

p«riod  of  time. 
(,  Confinonient. 

<1)  Sentenceahouldaay  "at mich  place a«  the  reviowing 
auiliDrity  may  designate" Pag* Si€ 

(2)  May  a<ljiidg<i  <Mnfiaoni(mt  extending  beyond  l<irtn  of 

»er\'ii-e  wttJi  or  without  diahoocntble  diechaige. 

(3)  Uay  be  given  unlil  a  fine  ia  paid. 

(4)  Court  may  conudcor  period  of  time  actniaed  baa  been 

in  ciinliiiement. 
h.  UnuKuol  puniihmenti. 
1  Duuiiual... PofftH? 
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Xa.  ACTION  DY  rOURT-Cominuod. 

B.  Skntemcb— Contitiu*.!. 

4.  Impn>p««  nontcn('<<!<. 
*.  To  perfona  •inly. 
b.  To  rwimin  in  TOn*iiti. 
C.  To  rJepiwit  pay  with  pAymiuter. 

C.  RkUAIIN-H  UY  C'liuBT. 

D.  Ammadvek^iok  nr  Counr  Urux  WrrKKs*. 

E.  RxcuuuESuATioN  TO  CLBMBNcr. 
1.  Not  pnrt  cf  ro<Mrd Pagt  S^X 

a.  Then:  tnay  b«  more  tbui  om«  reixtminendatJoii. 

b.  Mf^tnlxm  iihouUl  atkb}  «pociliL'  gMuiicl  (iir  tecMUiuMiiJatiiHi. 
o.  Can  nul  bo  irilhilrewn. 

r.    RXPLAKATION   or   SKSTKNrH    UK    COVKT— IMTROFSII. 

Xm.  RBCOKD  OF  COITRTS-MARTIAL. 

A.  Im  Vvu.  Rkcital  (II'  Dbtaiui  nr  Trial Pagr  S49 

1.  Kven  irrepibr  pfffpil'iiff* 

B.  COMVRNISf)  OnOKH. 
1.  Authority  l'>r  twh  incmbrr'n  netiiig  U  Bilcb  ahuuM  be  oiled. 

0.  Oboaniution, 

1.  AMX4iil>ly Pas'&SO 

i.  nialleiiice. 

■.  lUtthl  lu,  inuiit  lie  exicndeil  by  court I'age  SSt 

3.  Cfiun  nnil  iiiilice  ndvocsto  cwgm. 

D.  AaKAt»KMK)CT. 

E.  Ritconn  or  Ai.L  MicrnNnn J'ageS/iS 

F.  Krckas. 

G.  Rktx  PniitKitniKtMi  Ol-t  im  Pkufieii  Ohdhh. 
n.  Or  Revision. 

I.  Or  (^UMR  i>r  Bbbwom. 
K.  Or  TwrnxoNv. 

L.  Sbpakatb  Rboobd  roB  Each  Cabb PagtSiS 

U-  Dkatii  Skstksck— RKfimD  tAvat  Static  Two-TiiiaDii  V«T«. 
N.  Sbtaratr  Hkcukii  itr  Find:n<i  ux  EACti  CiiAiuiK  and  firBnvicATioN. 
0.  RsooBD  Nbbd  Not  Show  Jvdob  AdvOcatb  Cau.rd  AirSimoK  nr 
AcousKD  T<>  Piuvilbuk  ur  TaaTirYiNO  i.v  Uih  Owk  BxbaU'. 
ITT.  REVIEWING  AUTHORITY. 

A.  Who  la? 

1.  Onginnl  wh«n  convoninfi niiUuirity PageSS4 

i.  DivUiun  ouumuuiiler.  B(>«r  luer^ti^  uf  Miiaiat*  bripule  in  ilivitduii. 

5.  W1i«n  BccuBod  loBvoN  )uri»lii-lic>ii  of  (MnvDning  nuthurity  hofare 
■ctiun  on  caw. 

B.  Cak  Not  hb  KKoTiuiNKb  bt  StirxBiox  Airraomrrv. 

C.  Can  Not  DRi.ar.ATK  FrvrnoNS. 
1.  Jurimlli-tiuu  Miiiu  lui  that  uf  court Page  SS5 

D.  Cam  Not  Ait  c>n  SKNTitKric  orGR.vRiiAL  PnrBoKRR  ir  OmiNSH  Com- 
UTTBD  Bbporr  Disi-KAROB  War  Uivbn. 

B.  Skktiimck  In'ciidatk  Until  Aitbd  om  bv  RKViKinNO  AtrninntTY. 

1.  Cbd  Dot  correct  r«con1. 

2.  Cm  nut  nOil  to  puiiiidunont. 
B.  Dy<tc>nKnatiiii{i'enit«iitiary  M"niilitBrypri«on".  PvfiSSe 

3.  Not  ueitwury  to  uppn.vu  lindiii^'. 

4.  Rwmiicui  flit  rrliirnji)|{  n<n>r<l  lii  niurl, 
•-  Reconl  iimi«ri:iUy  vrr>jD«ou8. 
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XXT.  REVIEWING  AUTnORlTY-ConUniwd. 

B.  Rkntkxuk  iMcaoATB  Ustil  Aptku  om,  nv.— rimtinii«(l. 
i.  R«Mon>  lor  i^tuniinK  nvord  to  (■ourt— r«n(ioui'd. 

b.  Kindtng  "t»  tli«  inviiulKv"  un  chui)f!«  u(  ''oumluct  tiiilw- 

cominii" P<tgtSS7 

e.  KnoT  In  tita«  alleged. 
i,  nwumption  that  proccodinp  ■'*  nguhr. 

8.  Reeont  kat— enileiira  not  anoctivv. 
7.  Im-iriilnrilifw  thitt  nrenolfklol. 

a.  MiKiiAmine  or  miitdeticription  o(  tank  of  w^iued— -wliHi 

wniviHl Pagt  SSS 

'.  1)  Name  nuHpelletl  liut  tdrm  atmaii*. 

b.  Nil  iJiiM!  |ilciul<«d. 

c.  Um  of  old  wrin)  nutnbe>T  of  rhuxo. 

d.  UoBtilit/  uf  iuigv  ailvrmie  to  a>*rwed. 
c.  Acciued  itiackloil  durinfc  trial. 
t.  Member  acted  eainterpmutr. 
g.  Roveolinj;  finding  «f  nentonoe  ta  rWk. 

b.  Oiniioion  of  nywd  of  adjournment Page  SSS 

I,  I*n;pamti«ti  «f  ivcord  by  judge  ulV'irato  vben  repurt«r  waa 

S.  ConmlloralitiiMafFectingarlinn. 

ft.  When  r«etintony  ia  f  onHlcting. 

(1)  Court 'k  conoliiidanii  bav«  weight. 

(2)  A  sentence  to  be  valid  raiiat  rtftt  iipnn  an  approved 

guilty  finding. 

9.  Senteoee. 

a.  Gnnnda  fnr  diiupprnvnl. 

(1)  Court  denied  reqiwt  of  nrcuwd  for  material  witnctw. 

(2)  Prwipnon  on  rcviaion  of  inembe*  *1w  did  not  alt  on 

himrinp Pagt  StIO 

(:i)  &lat«riul   variance  Id  iiame  between  KpeciflcaUon 

and  M>nt«nro. 
(4)  Accuser  wa«i  pniwcutlng  witneea  and  inurpraier  oa 

trial. 
(0)  Memli^  pTfwnt  at  Rndinn  wan  ab«wnl  duriac  aub- 

sliint.iul  imrt  of  trtol, 

{(i)  Mimboraciod  anjudgoadvoi^lc PoftSCI 

(T>  Court  refused  lu  allow  wittiMH  b>  ivirrecl  lotlniony. 
($)  Limit  of  HibtiuT  cimfinpintint  cxrtitidril  in  nontoniw. 
(9}  Sentence  uf  ci>nflnenient  did  not  deeitcnat«  period. 
(lOl  Hmlonix-  mqiiirea  nivicwing  officer  tu  fix  data  u( 

diivluirite. 
(11)  Court  excepted  mslrHnl  nllcgation  of  false  writing 

on  chaTBfl  of  ittftcry Pagt  Stit 

(13)  Finding  vloIuUon  ol  fortieth  article  of  war  as  ktuer 

inchtded  offciwe  in  fnrty>«i^th  article  of  wv. 
(I3>  Under  fifty -oiirhtli  article  of  war. 

(«)  I'mic*  tnlj'rvMi™  Injure  wnl^iit-t!, 

(h)  Punifhnifiil  le^w  tban  required  by  local  law. 

(14)  Of  port  lit  Kitnlttnco  in  addiciun  lo  diamiHOl  und 

t}itrt}--ei|tbtti,  Mxty-flr*!,  and  ASty-flflh  articka 
war. 

(15)  Court impnipetly  av«irulee  ciiaUenge. 
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ZZV.  REVIEWING  AUTHORITY— i:uuliuu«d. 

£.  SrfMTKNCK  Inciioatk  Uhtii.  Aotkp  ox,  ktc. — Oontinuod. 
fl.  8«Dl«nc«— CobluiumI. 

a.  OmundiiEairduiappmTal— CWtiniM'). 

(16)  lUiMiniAble  (unlinu&iice  iiot  jrnuli^d I'aijt  S6S 

(IT)  Diwgiialion  of  poBitonliary  ti-a  uuHtuiy  offonim. 
b.  Kflecto(dJ8apprava]. 

(1)  Of  noBviction. 

(n)  DMfrffwtof  ttrtiutUl Pa$tSS4 

(2)  OfMcquUUl. 

0.  ElOMtlvlaipl  litntc,  leskl  porcion  npproveil. 
d.  HtUendOB.    i6oe»!DiiaIH*eipUniXVFtoa.) 

(1)  R«waiii«for. 

(n)  Protiacted  uTost. 

(b)  Mutiny  under  pcavomtbn. 

«.  AMion  changed  befora  aoUoo— not  ail«r Pagt  o6S 

t.  DiiontMkl, 

(1)  Irre>-ocab)e*(t«r«x«cution. 
g.  PcnilonUary  iinntaiice — dottigiUkliiK)  miuit  bu  npprovtMl  hy 
SecnUry  of  Wu. 

(1)  Scntvnro  '  'in  mtch  plftco  w  (iie  rovlowiog  Auttiority 
may  dirwt," 
h.  Pluceol  mulineuieuliuay  be  vhaug^d, 
t,  Rvprimand— nviowmftaulbDrity  juditoof  WTprily. 
k.  LmboIIUm— faow«aect«d PageSse 

1.  Action  mtiat  bo  «nt«rMl«t«i)d  of  ro<:i»rd, 
m.  Aat])«Dt{caiion  muat  be  penanal. 

n.  Arquitui, 

(1)  Prifon«T  released  belrav  action. 
V.  PRaHUuiJkTiKO  OaDiK. 

1.  fihouhl  give  date  o(  actitm. 

2.  Notice  otborwiao  llian  by  publirntion  of  order I'agtSe? 

3.  Should  be  eeat  to  comnuuidinK  ol^cni  if  accuned  Iihx  patned  oiit  of 

the  WTomMid. 
G.  Rkvixwino  AcTiioRmr  May  Rkcquhit  a  PnMriKait  Who  Has  Bbsm 

iLUOAtxr  RBLSAeBi). 
n.  TirR  Pkkhidnst, 

1.  May  be  urlgloa]  and  final  ie%-{e«lng  authority. 

a.  Act  miuit  be  poraaitat,  but  iiond  not  bo  cvidmcdd  by  iii|[n 
manual Patft  56S 

2.  May  return  piDceedingn  la  court  for  mvinion. 

3.  May  rentil  peiiitentiAry  oentence  al  any  tune Pa^  S69 

4.  Wofd«"nppro>-ed"»iid  "coolinnntlou"  equivalent. 

5.  Can  not  correct  wnience  or  add  to  puni«bnieni 
1.  Mav  BxrscM  DinArntouAJiax  or  Coukt's  Acnox. 

K.  Kkw  Tiual. 

1.  Acnaodupptie*  after  BeDtflncadlMpptoved. 
XT,  REVISION   BY  iVnc.F.  ADVOrATE  GENERAL. 

A.  Ix  Skxtencb  op  REtHBcrnssMBNT — Not  Kbcbbmht  TwAt  Au.  trb 

Itniui  SiiouLO  Hk  PiKtvch' PagtiTO 

It.  Dkmmtmbnt  Comnandbh  Mat  RBrtrsB  Rsqcest  pok  a  Particcur 

OmcBH  AS  CavMau.. 
C.  PxKecumos  Is  That  PitocEEDixoa  Aas  Rcociuta. 

1.  FacUinrccordcnnnotbaGontTadictedorpraveaotberwiMlbanby 
woord PageS7J 
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IV.  REVISION  BY  JUDGE  ADVOCATE  GENERA  1,-^'ontinucd. 

D.  iKKKQiiLARmKn  That  Do  Nnr  Is'T*i,ttuTR  Tna  Procbkimskm. 

1.  CliMgeH  nol  ret«rT«d  by  <;i>Dvoniii^  authcirity. 

2.  Conv«RtnK  (irdor  dnW  on  Sutnlny. 

3.  Incorrect,  but  sufficient  dmcription  olwctued. 

4.  Fiilure  tn  comply  with  on»  buBdmtth  a/ticlo  of  «r«r. . .  Ptfe  S7t 

E.  Fatal  Hbpkcts. 

1.  Hvcurd  inurt  hIiow  affinnativnly  u-lulevci'  ia  made  raucotial  by 

■latutoi. 

2.  Offlci>rNit)iuiini(uiib«Fra([mell«f. 

3.  Courtf'Xriiiv'i]  jiidccndi-rvrBloniidmijiiimlDMniibpf  looclHmch, 

4.  Error  (!iBCi>ven.Hl  aliei  dinuluiion  uf  courl—procedura,  order 

dpclurd  iiiopnnitivn  niui  wilhdr«vn, 

6.  Court  declined  a  written  atatenMntl  rniin  accused Page  S7S 

8.  No  Bnding  on  tho  cbuKe. 

7.  Ooiut  without  jurifldiction  to  MDtMice. 
6.  Conwniiigcffderoull. 

9.  Court  and  judfte  advocate  notraoni. 

10.  Recard  dlit  not  diow  right  to  oha)leD|,-e  pst«n4kd. 

11.  Trial  for  li&udulontonliiitinsnl—chupnsfiiilAd  t4>al1a|ta  receipt  of 

pay  and  allcnrancee. 

12.  LoM  than  five  procMid  with  bunn«M P^tS74 

13.  ^ldi«r  already  discharged  when  second  seotenoe  approvml. 

F.  Groondn  i^n  KsMiamoK.    {SeeaUo  Diteipliitt  XIVE9dtot.) 

1.  Conviction  of  perjury  on  on«  Pontradicted  witaew. 
Z.  Pfndiiifc  of  udenan  different  tioia  that  charged. 

2.  Aeciined  inion^  durinj;  trial. 
A.  AiTumd  hull  SB  uiL  accoiiiplire  given  evidence  agaiiuL  anoiho'  in  a 

mmilarcaM. 
6.  Sentence  excessive  and  exceptional • PagtSJS 

6.  Uinveard  by  court  of  utalcnwuit  by  accutcd  in  oxtonuation  uf  plea 
of  guilty. 

7.  AccwnmI  through  iguoiance  did  not  rxnrcl*B  riglii  of  challctino. 

8.  Court  recomniMid*  cl«iii«ncy,  and  netr  cvidance. 

0.  Loaa  or  Hbodrd. 
1.  After  ronfirmation  of  Mnt«nc9 PagtSTS 

H.  IixEOjiL  Courts. 

1.  Civilian  convened  oourt'Biartial. 

X.  I'naiilhoriied  officer  convened  couTMiianial. 

3.  Aiithoriccid  cimveniag  officer,  but  cimrt  »mHtituled  illcftally. 

1.  LtOAi.  Skntbnck  lRRKTOcani.K  Arrmt  EsKcimoN. 

1.  Military  couria  not  put  of  judiciary. 

2.  Exoout«d  lejtal  Mntence  can  not  ba  dumged  or  paidoawd  by  Ex- 

ecuti\-e .it.. .<,..... PagtSTT 

a.  Or  by  CongroM. 

3.  Merc  irregulariliee  do  not  alter  this  principle..  ...*....  PoftSTS 

4.  Too  )at«  to  urge  that  iciit«Dcc  was  uol  lupported  by  evldance,  etc. 
K.  Illkoal  Srxtbxcb. 

1.  When  oflenae  ts  not  a  military  one. 
XVI.  INFERIOR  COURTS-MARTIAL. 

A.  RtontBKTAL  CoimT. 

1.  Ba»  no  authority  to  piiniiih  oificar*. 

B.  GaBJOBox  Court. 

I.  iVeaident  of,  R«  commanding  oflicer,  may  act  on  caw. 
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Xn.  IKFEBIOR  COtTRTS-MARTlAr^Continuett. 

C.  CoMilAXOisft  Owfrn  Mat  Bk  Acftrnnii. 

D.  Onb  HcKDRsn  xhd  Third  AnnctK  or  War Pageili 

E.  Sdmuast  Coi'KT. 
1.  OumotifMUeprocdMotattArhni^rnl 

5.  BasnoJurlsdii^tJoiioverapilAtcaaM. 
9.  Summary  court  ofliccir  rertifie*  witncM  vourlicni,  etc, 
4.  Poet  cDDuiMndM. 

■.  Action  on  nK^nrd  mtut  bo  penoiul. 
b.  M*y  require  reconriderBtkni  by  fouA. 
0,  SJiouM  uol  uppuiut  liiinw^U. 

6.  Summary  court  officer  ih?  acctimr. 
6.  CommancUug  oflicer  u(  ^do»I  biMipital  may  appoint. 
V,  At  bri)t»da  pMtii PageSSO 

8.  Report  ol-—depoei led  where, 
a.  When  troopi  nro  in  camp. 

9.  Summary  court  olBcr<r  adminwt«<ni  oathii.    (Son  Dttdplau  IV 
C4loS. 

F.  Dkpabtmkst  CniiMAHDKn  SirTEuviviui  Procksdinua. 
XVn.  PUNISHMENT. 

A.  AfTRonixxn. 

1.  By  company  commander. 

2.  By  port  ccimmondor, 

3.  By  wntence  at  ^noral  oiirt-maKuil.    {8w  Afti^a  a/  tmr  and 
DitcipUn^XTlBtoC} Page  SSI 

4.  ConfhieDient. 

a.  B(>i;iiiH  at  date  of  order  pfamuliEaUnBwnt«n<^e. 

b.  Ciimiilnlive  rmotcnrn, 

0.  Time  absent  in  eecape  In  be  mndeeood. 

d.  Friaonan'  iimil  not  t'l  he  opi-nod Page  SSt 

t.  Suapended  f<entenr<>  without  prerpdcut. 

1.  Oood-conduci  time. 
(.  In  military  primn. 

(1)  Pridooera  may  be  required  U>  manufacture  articled 

for  ittle. 
(3)  Priannare  may  be  required  to  manitfat-lure  articles 

for  JMue. 
(3)  All  primnen  may  be  reqiiirrd  to  work. 
(i)  ExtfEDt  of  aopatallou  from  outside  world. 
(S)  Private  money  oS  fcenmal  priiioDor  not  inihjtiot  to  for- 
feiture   Pagt&SS 

(8)  Guard'*  aatho«'ity  over  priwnnr. 
(7)  Priflonera  required  K>  manufacture  clothing, 
h.  In  peoiteotiary. 

(1)  UniledStatecmunttranKpnTtmentothepemtentiary. 
1.  Whole  guard  ia  reapomiible  thut  priaoneni  do  not  eacape. 

B.  Ukactbokiizii  PunMBKawT, 
1,  Summary. 

■.  Hanginp  frfe  from  (rfiimd  or  immimon  in  water. 

b.  Striking  Kildier  uoneeentaarily. 

c,  '"nodandg'BB^" PaptSSi 

4.  Abuse  of  ecotinel, 

e.  Forcing  a  loldior  to  contributo  to  company  fund. 
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XVn.  PlJNISaMENT— (^mtiniiod. 

B.  UKAtrraoRur.D  PoHMnKKi'iT— T^ntinued. 

1.  Summiuy— Contiauix]. 

f.  SMppintc  pajr  under  fifty-fourtti  artirl*  of  wr,  m 
aont. 

g.  Foroflenmof  which  aocuwd  baa  bOTUMquilUK]..  i'M^JSSl 

2.  By  acnlUMio  uf  goaeni  couit-outrUal. 
m.  Officw. 

(1)  RoducUoa  U>  the  fulcs. 
XVm.  BOARDS  OF  IN  VEST  WAT  ION. 

A.  Cas  Not  Trt  or  Sbktkncb. 

B.  Invkhticatiun  or  IUhk  or  a  Duimuuikii  Onicxn i*4 

0.  W1TNK8S  Fees  Hot  Ai.i»wbii. 

D.  KisruHTKU  Mu»T  UK  Auruoxizso  bv  Sbckbtaxt  or  Was. 

E.  An  TO  Charactkk  op  ENLivrKD  Mbn.    (S«o  Ditcharyt.) 
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I A  I.  A  party  of  soldiers  left  ibeJr  cailip  ut  tiiglit  ia  luiie  of  war 
wifhrtiit  leave  contrary  to  positive  onlora  and  procepded  to  a  noiph- 
buring  town,  whoro  titer  cruat^d  a  UiHturboucc.    Thoir  conuiiMndin^j 
olTicer  followfid  ihein,  7<iund  Iliem  in  a  saloon,  and  was  sUtuk  l«j 
arrci^t  them,  wlicti  thvy  broke  fruin  him,  and  knowing  who  ho  waaj 
diareganled  his  ordpr  t^)  halt  and  ran  away  from  liiui.     lie  reiM-BtctJ 
his  order,  and  not  being  obeyed  mid  Iiaviiij;  no  other  mearLs  of  di>l«in- 
ine  tliem,  fired  tii>un  tliem  while  fWing  with  a  pistol,  And  shot  andfl 
killed  one  of  thi^m.     IltM,  tliatlu' diiliiot  nitt^  undue  force  in  enileavi>r-S 
ing  to  ninintniii  discipline  nnd  to  arrest  tlie  olfendei'^t  whom  he  wiui 
endeavoring  to  return  to  tlieir  stations,  and  tbat  he  was  not  f^uilty  of 
an  offense  refpiiring  punishment,  uid  liial  hix  conduct  under  tJie  cii^j 
cumstanccs  in  which  he  waa  placed  was  jnstiJied.  and  that  the  cir-| 
cutnslAnccs,  instoad  of  nifritint;  disgi'ttccful  puni^ment,  iJidicAtt 
ttiat  the  ollicer  ahuuld  be  commended  lor  the  vif;or  and  coura^  nntii 
which  ho  suppreased  what  approximated  to  a  niutinv.'     li.  It,  692, 
Mar.,  I860. 

Z  A  2.  The  military  aiitliorities  are  not  empowered  to  make  forcible 
entrance  into  a  private  dwelling  to  t'lTect  an  arrest  of  a  soldier.*     C,-\ 
S9o,  Oct.,  t89A;*  &S&SO,  Oct  2  and  8.  1908. 

I  A  '2  a.  fhul,  that  militjirif'  arrmtit  may  be  made  in  hucJi  parts  of] 
public  houses  as  ai-e  devoti'd'to  public  purjiosiis.     U.  395,  Oct.,  IS94' ' 

Z  B  1.  A  snhtier  wliile  confined  in  arnnt  should  not  be  fett(>rpd  or 
inmed  except  where  auoh  Axtrum«  meAns  arc  necessary  to  restrain 
him  from  violence,  or  there  ia  good  reason  to  believe  that  lie  will 
attempt  an  cwapc  and  he  can  not  othenvi.so  be  securely  held.  H.  SOi 
4S3,  Jtdy.lS70;  C.  1SS78.  Dec.  9.  lOOo. 

IB  2.  The  status  of  being  in  arrest  is  inconsistent  with  duty.' 
R.  t,  77,  3far.,  1883.  I'lncing  uu  urivstcd  otlicer  or  soldier  on  dutj 
tenniiintcs  his  arreat.  R.  2G,  11^,  Oct.,  ISG7.  A  soldier  in  arri'wt 
in  quartei's  may  bo  roq^uired  to  do  cluaniilg  or  police  work  about  his 
quarters  which  otherwise  other  soldiers  would  have  to  do  for  him. 
P.  49j  3S9,  Oct.,  i891.  Kelcatdng  a  soldier  from  arrest  and  requir- _ 
ing  hiRi  to  perform  mjUtary  duty,  after  hJui  trial  and  while  ho  isfl 

■  This  oififeir  wm  tried  by  court-martial  nud  huud  cuiliy  of  iiiaiiBlaught«r,  but  iba 
aeuteiite  aim  di!Ai>Huveil  in  GcueriLl  < :(iurt-)tun.iul  Order  177,  Wux  Douu-Unonl,  1BU6. 

•  See  Cinv  12,  A.  O.  O.,  UM. 

*Thi*  opinion  concurred  ia  by  Uie  Ailorney  General.  See  U«  iMMr  ol  Oct,  li 
IfiM.  marked  Ollice  of  the  Secretuy,  Wu  DoiHirUuent,  Oct,  12,  1894. 


DtSCIPUKK  r  B  3. 


481 


m 

m!: 


i 


awaiting  tl»«  pmnmlgation  of  his  scntcnc*,  can  bo  justified  only  by 
ftn  exlriiordinarv  exigonoy  of  iJie  service,     R.  7,  SS4,  Mi..  IS6.i. ' 
I B  3.  An  oflicer  under  arrciit  in  not  diwiiialifiod  to  prefer  rhnrgtts. 
.  S.  S48,  iViw.,  1863;  16.  68,  May,  1865. 

IC.  Nocourt'inftrtial,  military  commander,  or  other  militarj- 
atilhority  is  empowered  to  accept  bail  for  the  a])poarancc  of  an 
smwled  partv  or  to  i-cleaiw  a  prisoner  on  boil.  Bail  is  wholly 
unknown  to  Uie  militan'  law  ana  practice;  nor  can  a  court  of  tlie 
United  States  grant  bail  in  a  miUtarv'  cime-.'  R.  9,  260,  Junt.  1864; 
gl.SoS,  Mar..  1866. 

I  D  1.  Except  in  (he  class  of  cases  indicated  in  article  24,  only 
"commanding  nflicen«''  con  place  cum  missioned  tiflicor!*  in  arrest. 
(Sec  A.  R.  030  of  1008.)  The  commanding;  ofTicor  thus  authorized 
is  the  commander  of  the  reciment,  separat*  roinimny,  detachment, 
post,  departmont,  etc.,  in  wludi  the  oflicer  ia  serving.  H.  20,  O^S, 
JtUy,  1868.  Wliere  a  company  is  inciudod  in  a  post  commond  tlio 
commander  of  the  post,  rather  than  the  company  commander,  is 
the  proper  oflicer  tu  make  the  arrest  of  a  subaltern  of  the  company. 
R.  x9,  SO4,  Oct.,  1869.  Otherwiie,  however,  as  to  a  regimental  com- 
Diander  whose  regiment  forms  part  of  the  garrison  of  a  post.  C. 
£^140,  June  29,  1910. 

1 1>  2.  An  arrest  is  by  no  means  &  privileg*"  nf  an  officer.     He  can 

lot  under  any  eircum^tances  demand  it,  not  can  ho  complain  if 

brou^-ht  to  Iriid  that  injustice  or  wrong  has  boon  done  him  tM>cau80 

this  mark  of  di.-<approhation  was  not  put  upon  him.     R.  11,  419,  Oct. 

g,  1865;  19,  419,  Feb.  IS,  1866. 

I  D  3,  An  officer  may  be  put  in  arrest  by  a  verbal  or  written  order 
r  communication  from  an  authorized  superior,  adviting  him  that 
c  is  placed  in  arrest  or  will  consider  liimsclf  in  arrest,  or  in  t«rms 
to  that  cITect ;  the  reason  for  the  arreeit  need  not  he  spccilied.  At 
'he  itame  time  he  if  usually  required  to  surrcuder  his  Mword,  though 
iliis  f()nnnlitv  may  be  dispenst^d  with.  R.  S,  77,  J/or.  13,  1863;  19, 
•19.  Feb.  15]  1866. 

10  4.  It  IS  clearly  to  b©  inferred  from  the  Armj'  Regidations  that 

unless  other  limits  are  specially  assigned  him  an  officer  in  am-st  must 

conline  hhnself  to  hi.-s  tont  or  quarters.     It  i.-*  generally  understood, 

indeed,  that  he  can  go  to  the  m«?s  house  or  other  place  of  necc»stiry 

rosort.     It  is  not  unusual,  however,  for  the  commander,  in  the  order 

_  if  arrest,  to  state  certain  limitj^  within  which  the  oflicer  is  to  be  ro- 

'Btrictod,  and,  except  in  aggravated  casett,  these  are  ordinarily  the 

limitsof  the  post  wfiero  he  w  stationed  or  hold.    R.  5, 434,  Dec.,  1863. 

1  li  I .   Ifrtd  ihnt  it  is  proper  for  a  company  commander  to  expressly 

Idegttte  U*  nonrommitsioned  officers  of  his  cnnipanv  the  power  to 

lace  ehli-'^tcd  men  in  arrest  subject  tu  tbo  condition  thai  .--uch  action 

L-ill  be  reported  nt  once  to  him.     This  is  with  a  %new  of  providing  a 

oeans  of  restraint  at  the  ia-<tanl  when  rc-itraint  is  nece.-isary.     Httd 

'urther  that  a  smiUnr  delegation  of  authority  to  contine  n  junior  \s 

ustified  by  the  custom  of  the  ser^-ice  for  nearly  a  century.     C. 

8878,  Dec.  9,  1005. 

I  E  2,  Soldiers  held  in  military  arrest,  wliile  they  may  bo  subjected 

such  restraint  as  may  be  necessary  to  prevent  tbeir  C6ca]nng  or 


'  TheacI  of  July,  1861,  r,  2M,  ».  7— which  uiilhoriMc)  a  Judgp  nr  rnmmiiwionprof  m 
Voiced  StuU»  dintrii  t  court  to  wlmit  lo  bnil  a  coiitrii'Tor  »r  inNpi">.-t<<r,  iinionilti!«  to 
at  b)-  court- mortlal  uiid^r  th«  tbea  «iiiiliiig  lavr,  aud  utceted  with  a  view  lo  iriol 
eby^ia  no  long«v  operative. 
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committing  Tiol(Mic«,  can  nut  Ii^aUy  be  Bubicctod  to  any  suduiuut 
punishment.'  R.  31,  597,  Aw.,  187!;  C.  l8878,Du.  9,  tSOS;  SeOTO, 
Jan.   IS,  1910;  S6i;0,  June  6,  1910. 

X  E  3.  HfJd  (but  AD  cnlisUxl  man  who  baa  been  tried  and  convicted 

by  the  civil  courts  and  relotmed  on  pomlo  may  be  arrtu(t4>d   and 

brougbt  U>  trial  by  iniliturv  autbority  fur  any  military  offonses 

chuged  against  him.     C.  2Si6^,  Jan.  6,  19lt. 

\      n  A  1.  Military  offenses  jiroper  are  simply  violations  of  llio  lam, 

r  orders,  or  rules  of  ibuciplino  governing  tbo  miUtaiy   stale.     Surh 

offenses  are  neither  "felonies"  nor  "mitidemeanors"  in  tho  le^nl  ai'ns* 

of  those  terms,  nor  can  an  officer  or  soldier,  convicUxl  of  an  otfonso  c^ 

this  class,  properly  be  Bubiect«<l  to  anv  of  the  cooseqaencea  attachinf 

to  a  felony.    R.  58,  U.  Sept.^  1886;  P.'e7, 71 ,  Sept..  188S. 

IX  A  1  Ik.  Whoro  a  specification  alleged  tnat  the  aecuficd  waa 

Lsbsent  without  leave  at  varioiLi  timee  between  two  dat^,  '20  daya 

^aput,  Juld  that  the  sarao  waa  defective  and  subject  to  exception  aa 

beinf;  dovbU,  each  such  absence  being  a  substantive  and  distinot 

otfense.'    R.  !0,47l,Oct.,  !SOi. 

II  A  1  b.  Where  tlio  tpeciliojition  to  n  charge  of  violation  of 
the  sixtieth  article  alleged  the  pn-aeiitation  by  the  accuseti  of  a  fraudu- 
lent claim  for  rations  luriiishod  for  recruits,  and  also  for  loilj^ngs  fur- 
nished for  the  same  recruits  at  the  same  timfi,  kfid  that  the  specifica- 
tion related  to  one  traiLsaction  and  wa«  not  therefore  to  bo  noconarily 
regarded  aa  double  or  defective,  in  %'iew  of  the  liberal  rules  of  pleading 
applicable  to  military  charges.     R.  10,  S9S,  Oct.,  1864- 

II  A  1  c  (!)•  A  aj>ecificalion  averring  a  goiierul  incapacity  induced 
by  habitual  intoxication  doea  not  set  fortn  a  military  olTenae.  The 
accused  in  such  a  ca»e  ahould  be  charged  willi  the  acts  of  drunkenncaa 
committed,  as  separate  and  distinct  inatanct's  of  offense.*  R.  SS,  468, 
Nov.  1S7B;  50, 4m,  Junr,  1886. 

IIA!  c  (2).  A  charge  of  "worthlesancfis,"  with  specifications  set- 
ting forth  repeated  instances  of  arrests,  confinements  in  the  guard- 
bouse,  or  triala  and  convictions  of  the  accused  for  alt{^lit  offensos,  heJd 
an  insufficient  pleading;  such  instances  not  constituting  miutarv 
offenses,  but  merely  the  punishments  or  penal  conm'iniences  of  sueli 
offenses.  R.  S6,  8^4,  June,  1868:  28,  i53,  Dec,  1868;  S3,  169,  g08, 
£81,  886,  545  artd  Ate,  July  to  Oct..  1872. 

II  A  I  d.  lltld  that  an  oOieor  or  enlisted  nun  has  no  right  to  peti- 
tion Congress  through  any  other  than  militaiy  ohannela,  and  if  he  doc6 
«o  it  is  a  inilitary  ollcnse.     0.  21351,  Jan.  18, 1909. 

n  B.  Military  charges,  though  commonly  oripnating  with  military 
persons,  may  bo  initiated  by  civilians;  indeed  it  is  but  performing  a 
public  duty  for  a  civilian,  n'lio  beeomM  cognizant  of  a  serious  offense 
committed  by  an  oflicer  or  soldier,  to  bring  it  to  the  attention  of  tbe 

S roper  commander.     C.  S6517,  May  IS,  1910;  28591,  Apr.  15,  1910. 
o  a  charge  may  ori^nate  with  an  enlisted  man.     But,  by  the  usage 
of  the  service,  all  military  charges  should  ho  formally  preferred  by, 

■  Sm  G.  O.  23.  Dnpl  of  the  EMt.  IftCS;  do.  2A.  Dept.  at  Calilwnia,  ISM;  do.  23, 
Depl.  of  tbe  lAke>,  liiTO;  do  iOU.  Oept.  of  Da)i:ot4i,  IgTl.  And  comporo  romsrke  ni 
Justioc  Story  in  Stc«ra  i',  Pii-Id,  2  MfcMMi,  486,  f>16. 

*  In  iho  niiliury.  m  in  Ui«  civil  prnclii^e,  dirubU  plMdiDg,  t. «.,  vpecificalioiM  •oUia^ 
(ertb  two  (or  more)  dbtinct  onenc«('— MjMy-inllv  i[  chumabla  aodor  diSoceBt  art»- 
cim  of  «-u^iH  prtipvrly  outideuiiM.  and  in  HUuJry  cum  uia  conviction  and  aeatoaa 
hat'fl  been  dimpprnvod  on  Mccoiint  <A  the  duplMlu  in  Imv  nf  th«  ploadincn.  S««  G,  C. 
U.  O.,  80,  Wu  I>i<pt .,  my.G.  0. 3, 83,  Depl.  of  l£e Hiawufi,  18(3; d«.  *i,  Dopt.  of  tbe 
Obio,I8«i. 

*Sm  0.  0. 11,  W>r  Dope,  1873. 
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i.  e.,  authenticated  by  th^  aignnture  of  a  commissioned  oflli-er. 
Chiit£08  proctMxIiii^  from  ii  pc<rH»ii  oiit)ti<le  tlio  Army,  and  bHSod  iijion 
teatimonynot  in  the  posm-fisitmor  knnwl*>dgo  of  the  mitilnry  niithnritim, 
should  in  gciierul  hv  roqutrud  to  Ik<  sustiiincd  by  uilidiivim  nr  otber 
reliableeviaenco,aaftoonditii)n to thpir being adopteii.  R.lGJfJi^,  Jitly, 
I8SB;4l.S?S,Auo..tS7!>:4S.^2.  Mar.,  lS79;  F.  tS.SSl,  Nov.,  1886. 

lie.  Any  offiirpr  raav  pmer  cIiarKca;  «n  offi<^er  ia  not  disqualiJBed 
fn>m  preforring  chftiyos "by  th«  fact  that  be  is  himself  unilorchargvsorin 
arroat.  R.  1, 1,87.  Dec.  1862;  5,  S48,Nw.,  I86S:  16, 68.  Mav,  1865;  C. 
2SlZ0,Sept.2t  ,1907 .  Chargeaahould  be  preferred  to  the  autliority  em- 
powoml  to  fonvcno  ihn  court  for  their  trial.     R.  /,S,  X02,  Mar.,  1879. 

n  D  I.  In  our  praflic*?,  unliko  that  of  Ihe  Enriish,  a  nulilary 
charge  prnjperly  consists  of  two  parts^tlie  lei-hnieal  "chai^"  and 
lht>  "specificanuH."  "We  former  designate^)  bj-  its  )mnu>,  t)articultU' 
or  general,  the  alleged  ofTensc;  tho  latter  seta  forth  the  facta  aup- 
poaed  to  constitute  surli  oifense.'    R.  7,  600.  Afir.,  IS$4- 

II  I)  1  a.  There  may  be  on«  or  more  sj>ecifieations  lt>  a  particular 
chB[^.  It  ia  the  office  of  the  specificatjons  to  s])ecify  the  particu- 
lar acts  dune  or  omittod  by  the  accused  with  time  and  plnee,  which 
constitute  the  offenses  charged;  each  specification  to  set  forth  but 
one  instance  of  olTense.  R.  S,  61S,  Jan.,  1864;  P-  86,  373.  </t%, 
1894:  C.  481.9,  1898. 

n  I>  1  b.  The  specification  slioiild  be  appropriate  to  the  charge. 
A  charge  of  "comluct  lo  the  prejudice  oi  good  order  and  inililai-y 
discipline."  with  a  specification  setting  forth  a  violation  of  a  specific 
article,  is  an  irregular  and  <ipfeclive  pleading,  antl  so  of  course  is  a 
charge  of  a  spcciltc  ofTeiiso  with  a  specification  d(«crihiiig  not  that 
but  a  different  specific  offense,  or  a  simple  disorder  or  neglect  of 
duty.     R.  24,  m,  Jan..  1867. 

II  n  I  c.  A  specification,  in  alleging  the  Tiatatiun  of  an  order 
which  has  been  given  in  writing,  or  of  any  written  obligation — as 
an  oath  of  allegiance,  paro!o,  etc. — should  preferably  set  forth  the 
writing  vcrhiUim,  or  at  least  state  fully  ita  substance,  and  then 
clpariv  <ietftil  the  act  or  acts  which  constituted  its  supposed  viola^ 
lion.  ■  R.  3.  649,  Sept.,  1863. 

II  D  2.  The  same  particularity  is  not  called  for  in  a  militaiT 
thaifie  which  is  required  in  an  indictinont.'  C.  1449S.  Apr.  /■?,  1003. 
Tbe  ewentials  of  a  miUtanr-  charge  are:  1.  That  it  shall  be  laid  under 

■  An  KctMalton  ft^iiost  ko  olDfer  or  soldier,  not  ibus  tepanted  (n  tomi,  would  be 
tncpilar an<l  vxcppiional  in  otir  praftiro,  and,  till  ttmond^,  Rhoiild  not  boncccptod 
■■  BoropfV  Wi«  for  proceedingi  und^r  th«  military  cod«. 

•  iB  fepird  lo  tlie  proper  fonn  for  a  miUtar)'  charge,  .KUy.  Gen.  Ciuhing  (7  Op., 
6D1.  603t  M>-n:  "Thora  m  no  on*  [form]  of  excliixivo  nortt  uid  nrc»mty  in  wliich  to 
vtalaminlwriirciuiacinn*."  Ho  itdd«  further:  "Trial*  by  court-martial^ aro governed 
by  [bo  nature  of  the  DcrviL-e,  wliioh  (Iptimuda  intelli^iblu  preeiiiian  of  lauguage,  bat 
Rganb  11m  •ubaUnt^o  nf  Uiint^  ratbor  tb>n  iheir  fnmu.  *  *  ■  The  mwt  bald 
•tatcBMnt  ol  tha  beta  all^i^d  m  caiuUtullBg  tb«  ofleiwe,  provided  (ho  legal  offense 
itself  be  diMincUvelv  and  tu.-i-umtoly  described  In  micb  terms  ol  precbifiiu  as  the  rates 
of  mfliuuy  iurupnidviico  nK)uirc.  wilt  bo  t«nBbl<>  in  cniiri'miirtial  proceed  inn*,  and 
will  be  uMiuts  Kroiind-work  of  convlciioa  and  seotvnce,"  So  it  is  obiwrvMl  by 
Auy.  Oeo.  wbt  (1  Opt ,  27fl.  3Se)  ibnl  "all  that  is  DoccuMry"  in  a  military  chatfe 
ii  tn>(itbe"iuflirii<nily<'Wr  to  inform  theacciMsdof  ttte  mtUtary  effenso  for  wbicb 
be  is  lo  b«  tried,  aad  lo  enable  him  to  prepare  bla  detenae."  And  see  Tytler,  S09; 
Kennedy,  W.  It  is  ably  rsnurkud  by  Gould  (PIradinfi.  p.  4)  thni  "utl  plesdlng  u 
ewentiafly  a  loipi^l  procoMi;"  and  tbot,  in  aaalyziag  a  corrffct  plmulinji.  "if  we 
take  into  vi^w,  iriih  what  is  expraesed,  what  la  Btctaaarily  supposed  or  iiapliod.  wo 
(ball  find  ill  it  ihe  clamonta  of  a  vood  eylloginn."  But  it  con  hardly  be  expected 
that  nulitary  charges  in  gt^n^ral  will  stand  this  t«st. 
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the  proper  article  of  war  or  other  fliatul*'.  2.  That  it  shall  set  forth 
(in  Uio  specification)  facts  sufTicicnt  substjintially  to  couslitulo  ihn 
particular  offense.  These  esHenliala  being  observed,  the  simpler, 
and  less  enciiiubored  with  verbiage  and  tcchnicjit  t«rnu  a  military' 
charge  is,  the  bettor,  provided  it  bo  exjircssud  in  clear  and  in(clli- 
^ble  EnelUh.  However  inartificia)  the  plcaiiing  may  he,  it  will 
prr)]>orly  1)0  held  sufTiciont  as  a  \o'^  biu^iis  for  a  trial  and  soDtcncu, 
provided  that  the  charge  and  specilication,  taken  together,  amount 
to  a  stutcment  of  a  military  ofTonse  oithtT  under  a  »pecilic  article  or 
undiT  the  general  article.  No.  62.  It.  16,  551,  Sejii.,  t865;  X7,  5SA, 
Feb..  186!);  C.  £if4Sl.  Junf.  25.  1908. 

II  D  3.  The  accused  is  entitled  to  know  for  what  particular  act 
he  is  called  to  account.  The  charge,  therefore,  s]iould  be  expretLsod 
in  terms  suQiciently  d«^llnitc  to  give  him  such  ootico.  lliutt  held 
that  a  specification  uiider  the  sixty-second  article  of  war  in  the 
case  of  an  oflicor  whicli  alleged  not  a  specific  act  of  ofTi>nse.  but  that 
an  habitual  coursf  of  conduct,  incnpocilatod  the  accused  for  service 
or  for  the  performance  of  hi.'*  proper  duty,  was  seriously  defective 
and  subjocl  to  be  stricken  out  on  motion.' '  R.  50,  4^9,  Jan.,  1886, 

n  D  4.  Whei-e  an  offense  is  clearly  defined  in  a  specific  article,  it 
is  irregular  and  impi-oper  to  charge  it  under  another  specific  article. 
So,  whore  tlio  article  in  which  the  offense  is  defined  maKOs  it  punish- 
able with  a  specific  punishment  to  the  exclusion  of  any  other,  it  is 
error  to  charge  it  under  an  article,"  such  a»  the  sixty-sbcond,  which 
leaves  tlie  punishment  to  the  discretion  of  the  court.  It.  2,  51, 
Mar..  1883;  11.  SIS,  Dre..  1864;  '4.  ^99,  Junt,  1865;  SO,  533,  Aj^., 
1866;  S8,  675,  May,  1S69.  On  the  other  liand,  it  is  equally  erro- 
neous to  charge  under  a  specific  article,  niakine  mandatory  n  i)ar- 
ticular  punishment,  an  oITcnse  properly  ckorgod  only  under  article 
62.  R.  I,  463,  Dec.  1862;  S7.  413,  Dee.,  tm;  S8,  675.  trupm;  C. 
17405.  Jan.  27,  1905;  19330.  Mnr.  10,  1906. 

II  I)  5.  To  charge  a  militarj-  offense  as  a  violation  of  acertain  article 
of  war,  naming  it  by  itfi  number,  i^t  regular  and  proper.  When  a 
statute  or  an  article  of  war  enacts  that  whosoever  i^all  do  a  particular 
act  diall  receive  a  specified  puniKhment,  it  thereby  prohibits,  by  the 
strongest  nossiblo  implication,  the  offense  named.  The  prohibition 
is  part  ana  parcel  of  the  statute  or  articJe — la,  indeed,  it«  essence — and 
tJie  act  committed  is  necessarily  in  violation  of  it,  an<i  h.  properly 
a%'erred  ao  to  be.  Announcing  a  penally  or  punishment  for  an  offense 
is  tJi«  legal  language  or  mnde  for  pmhihiting  it,  and  this  language  is  so 
well  unuorstood  us  to  have  led  to  great  unifonnitv  in  the  u»e  of  the 
fonn  in  question.     R.,  5,  77.  Oct.,  1863;  7.  457,  Mar.,  1864- 

II  D  6.  The  order  fixing  maximum  piinishmentti  prescribes  difforout 

limits  of  punishments  for  wilfully  and  for  negligentlv  allowing  (by  an 

^  enlisted  man)  a  prisoner  to  escano,  as  separate  offenses,  under  the 

I  eixty-«toeoud  article  of  war.    A  cfiar^  for  suffering  an  escape  under 

this  article  should  therefore  indicate  m  the  specification  whether  tJie 

act  is  alleged  to  bo  willful  or  negligent  only.     P.  48,  SSO,  Jttl[i,  1891. 

II  D  7.  Properly  to  warrant  tlie  jmniiig  of  several  peisons  in  the 
same  charge  and  the  bringing  them  to  trial  together  thereon,  the 
offense  must  be  such  as  requires  for  its  commission  a  combination  of 


I 


'  In  euch  11W08  ilio  ofBcnr  ehouUl  bo  i-rdprcd  bofora  a  roiirini;  boaixl  uadcr  Boctioa 
1S68  ol  tho  Itovived  t>utut«e  and  nut  t>ruugbt  U>  Uial  by  couit-mankl. 
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action  and  must  have  been  conmiitted  by  the  accused  in  concert  or  in 
piii^imnro  of  n  c'lmnnin  intent.  The  mere  fact  of  their  committing  tho 
same  oircnso  togotluT  and  at  iJio  sauio  time,  alUiouKh  material  as 
ening  to  allow  concert,  does  not  neceswaiily  ratabliah  it..  Thus  the  fact 
Ui«t  sovcr&l  8oldicr»  hftTu  absented  tlii^inselves  together  without 
leave,  will  not,  in  tlie  absence  of  evidence  iniltcatJne:  a  conspiracy  or 
C0Dc«rt  of  action,  justify  tlieir  being  arraigned  tugclher  on  a  cumiuon 
charge,  for  they  may  merely  have  been  availing  themselves  of  tlie 
samo  convenient  opportunity  for  leaving  their  station.  Nor  is 
desertion,  of  which  the  gist  Is  a  certain  personal  iut«ul.  ordinarily 
diaigeable  as  a  join*  offense.'  R.,  5,  p9,  Dec,  ISCS;  13.  .UW,  June, 
im;  i-i,  4S8,  Apr..  1867;  32,  SS4,  $33,  Feb.,  1S7S;  33,  311,  434,  Oct., 

1S7Z:  c.  t29he,  jviyii,  im.^ 

n  D8  a.  Where  a  specification  to  a  charge  preferred  by  a  superior 
a<;aiit3t  an  inferior  oflicer,  inst«>ftil  of  referring  to  the  former  m  the 
third  nerson,  allepng  that  the  accused  a<ldressed  abusive  language  to 
"  me.  and  committed  an  assaidt  upon  "  me,"  ni  thout  naming  or  oUicr- 
wise  inflicaling  iJie  subject  of  liie  abuse  or  a^tault,  ?uld  that  such  a 
form,  though  supporUsI  by  some  of  the  English  precedt-nts.  was  not 
sanctioned  liy  our  practice',  and  that,  on  objection  being  made  to  the 
same  by  tlie  accused,  the  court  woidd  properly  either  require  that  the 
spocificatton  hu  amended,  or  (Iiut,  in  incoi-i>orating  the  charge  in  the 
record,  Uie  name  of  the  urefeiihig  ofhcer  be  added.  H.  3,  4^0,  Aug., 
1S63. 

n  D  S  b.  It  is  not  essential  to  state  in  a  specification  the/uQ  Cliris- 
tian  name  of  tJie  accused,  or  other  party  roqiiired  to  be  indicated. 
Only  such  come  or  initial  need  be  given  as  wtU  l>e  sufUeient  uiuiiis- 
takablv  to  identify  the  party.    H.  U,  ^95,  Fth.,  1S67:  C.  1697/,, 

Oti.  5.'im/t:  22215',  .Vo!^  4,  um. 

n  1)  D.  The  thne  atid  i>l<ice  of  the  oommiflsion  of  the  offense  charged 
shouh!  properly  be  averred  in  the  specification  in  order  that  it  may 
appear  that  the  olfense  was  committed  within  the  period  of  limitation 
fixed  by  the  one  hundred  and  third  article,  and  to  enable  the  accused 
to  unileratand  what  particular  act  or  omi-t^ion  he  is  catlrd  upon  to 
defend.'    H.  I.  4G3.  Dec.  1862;  r>,  613,  Jan..  1864. 

II O  9  a.  Wliere  the  exact  time  or  place  of  the  conunisaion  of  (lie 
ofTcDSc  is  ni>t  known,  it  is  frotpicntly  preferable  to  allege  it  as  having 
occurred  "  on  or  about"  a  certam  date  or  time,  or  "<i(  or  Tw«r"  acertjuu 
locality,  rather  than  to  aver  it  as  conumtted  on  a  pai-ticular  day  or 
between  two  specified  days,  or  at  a  particular  place.     There  is  no 

'  8o»  U.  0.  "8,  War  Dope,  1872,  imied  bv  tli©  Sorteiary  of  War  in  ac-nndanco  with 
OpUtlona.  previutinly  fifven,  d  the  Jtidge  A<I vocate  General. 
Uat  wtiere  twu  or  more  aoldkn  have  in  fael  d«Herted  toKHlmr  w  iha  reaiilt  <i[  a 


Maoual  (IMS),  p.  52. 

^'bcra  two  or  more  soldlen  have,  as  th«  f«eult  of  a  cotii.'vrivd  plan,  aitempled  lo 
Atabtt.  lh«y  may  pniporly  bo  charaed  joinlly  or  Mwrallr  vith  I'dnitiiiniry  to  drncal, 
ax  well  a«  an  atlcmpc  to  d08«n,  to  Um  prajudirv  ol  Rood  onler  and  miiUiuy  dwcipliiw. 

In  auy  caw  uiulvr  llie  chaise  of  desertion  the  lact  v(  i-uuceri  loay  be  put  in  erldcnoe 
OS  illuvtintiiig  |}iniiniinuoluwart  rommilUNl. 

'  As  to  Um  latitndft  allow^la  in  the  allegaiiun  ol  time  In  inililar>-  pleadingtt,  com- 
para  1  Op.  Alty.  Gen.,  296, 106. 

In  th«  civil  pnuHir^,  "tiothinfF  i*  bnttcw  mitlrd  than  that  proof  of  guih  it  not  cod* 
RxioA  to  th«  day  montioned  in  lae  Jndk-tment.  It  may  extend  baclc  ti>  any  period 
pnvloua  to  the  finding  of  tlie  bill  aiid  within  the  niatutory  limit  loir  pruaecutiiig  the 
oBcBM,"    HcBrjvIe  1',  t^intc,  M  On.,  mi. 
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defined  construction  lu  bu  placot)  upon  ilip  words  "on  or  about"  && 
used  in  iho  a!lpgation  of  time  in  a  specification.  Tho  nbraso  can  not 
be  sniil  til  cover  any  pivcist-  ntimber  ot  days  or  lalituou  in  tiiiip.  It 
i<i  onlinarily  used  iii  iiiilitary  pleading;  fur  tlio  punioso  of  indicntinj; 
soino  period,  a'*  nearly  as  can  bo  ascertaim^d  and  sot  forth,  at  or 
(iunn^  whicii  lhi>  otTc^nsi's  charf^><l  uro  believed  to  have  been  com- 
mitted— in  cases  wlipre  tho  exact  dav  can  not  well  be  named.  And 
tho  8«ni«  tH  to  be  HAid  as  to  the  use  <if  tho  words  "at  or  near"  in  con- 
nection with  tile  aveniieut  of  place.  Tlicse  t^rms  "on  or  about" 
and  "at  or  near"  are,  however,  not  unfrequently  (though  unneccs- 
lULrily)  employed  in  practicti  whore  the  exact  time  or  placo  is  known 
and  can  readily  be  alleged.     11.  86,  4S7,  Feb..  1868. 

II  D  9  b.  An  ofFvnso  of  commi.ss)on  may  not  hare  boon  ctira- 
pletwl  on  any  particular  day.  Tlius  luM  that  tlie  uilpgations  of  lime 
anil  plae^  were  sulhcient  iii  a  specification  in  which  it  wa.<)  set  fortli 
that,  the  olTenso  charged  (which  consiatod  in  an  improper  di^puftition 
of  public  jpropertv)  was  comiiiilterf  by  tJie  accused  "while  en  route 
between  .\iwlin,  'iVx.,  and  Waco.  Tex.,  between  ttio  5th  and  25tl» 
days  of  May,  lS(i7."     K.  S5.  100,  Stpt.,  IS67. 

II  D  10  a.  A  reasonably  e.\uct  allegation  of  the  lime  is  also  imwn^ 
tflnt  in  some  ca»e» — esperially  those  of  deaertion  and  uhseneo  without 
leave  in  order  that  tlie  accused,  if  subMaumtly  brought  to  trial  for 
the  same  ojtense,  or^  what  is  the  same  tning  fn  law,  for  an  ofTen.se 
included  in  the  urigmal  ofren»(%  may  be  enabled  (by  on  oxiiibilion 
of  the  record)  properly  to  plead  a  former  acquittal  or  conviction  of 
that  ofTcuwe.     K.7,S48  and  fitS,  Apr.,  lS6.'t. 

n  D  10  b.  Tho  allegation  of  time,  m  a  »ppcification  should  be  aa 
nearly  defined  as  the  tacts  will  permit;  but  where  tho  act  or  acts 
cluirgud  extended  over  a  connidenihlo  >ipacc  of  lime  it  may  bo  nec- 
essary to  cover  such  period  in  tho  allegation.  Thus  allegations  of 
"from  March  io  September,  1887,"  and  "from  May  to  October, 
188S,"  have  been  countenanced  in  a  case  in  which  tho  accused  waa 
charged  with  tJio  neglert  of  a  duty  the  performance  of  which  wa.s 
thus  continuous.'     F.  31,  367,  Apr.,  1889. 

n  D  10  c.  Tlie  same  exactness  in  the  averment  of  time  is  in  general 
scarcely  required,  where  tlie  offcn.ie  charged  is  one  of  omimen  a-t 
where  it  is  one  of  the  commistrion  of  a  specific  act.  It  is  sulFiciciit  in 
the  former  case  to  allege  that  the  offense  occurred  between  certain 
named  dat«a  not  unrcnsoualily  .separntod.     K,  30,  488,  July,  1870. 

II  D  in  i.  \Vliere  it  was  alleged  in  a  specification  that  tho  accused 
was  drunk  on  duty  at  some  time  or  times  during  a  period  of  70  rlays, 
held  that  the  specification  did  notgivesuthcientnoticeto  theacrusod 
of  the  »pccific  orren.se  which  he  waa  required  to  defend,  and  waa 
tlierefore  uncertain  and  insufficient.*     R.  J,  463,  Dec.,  18GS. 

II  D  11  a.  '^^'1lile  it  is  in  general  irregular  to  plead  matter  of 
evidence,  tlioro  is  no  objection  to  noting  in  brief  in  the  specification 
the  immediate  result  op  effect  of  the  act  charged,  an  a  circumsfnnce 
of  description  illustrating  the  character  and  extent  of  the  offense 
committed.  Thus  while  a  homicide,  if  anlountiug  to  murder,  and 
capital  under  section  5339,  R.  S.,  or  by  the  law  of  the  Stat^,  et«,, 
can  not  as  such  be  made  the  subjoct  of  a  miUtary  cliarp;o  in  time  of 
peace,  yet  a  capital  homicide,  where  it  haa  been  committod  in  coa- 

'8coQ.  C,  M.  0.  21.  A.  0.  O,  o(  1S8B. 

■Oompve' ca«ei  in  G.  O.  lft>,  Annr  of  tho  Pulomsc.  1802;  do.  fiS,  I>ept.  ot  N«w 
««xko,T8fl3. 
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nection  with  or  asacoosequenceof  a  specific  military  ofTense  chained 
against  tlio  accased— as,  nir  example,  "Mutiny"  or  "OfTering  vio- 
loice  to  a  Kupt«rior  olFicer"— may  properly  be  stated  in  the  conclu- 
rion  of  titn  sn^ciliratioit  tm  matter  of  aggravation  and  a.-*  indicating 
the  animus  ui  ttio  accused  or  the  amount  of  forc«  employed.  B.  34, 
47S.  Sept.,  1873. 

n  D  1 1  b.  It )»  illogical  and  faulty  pleading  to  chargo  a  iH'coadary 
offense  in  Uru  of  the  actual  or  principal  offense,  of  whicn  that  ch&i:ged 
was  merely  a  cnnaoquonco  nr  mcidoiU.    R.  £7,  44^,  Jan.,  1869. 

II  D  1 1  c.  Undue  multipUcation  of  cliargee  or  forma  of  charge  ia  to 
be  avoided.  Thus  charges  shoiild  not  in  general  be  added  for  minor 
offenses  which  were  suiiply  acts  iijcluded  in  and  going  to  make  up 
grayer  offenses  duly  charged.     R.  /5,  44t,  July,  1H<JS. 

IX  D  11  d.  A  chargo  or  specification  slioul^l  not  be  expressed  in  the 
aUemative — as  that  Uie  accused  "did  sell  or  through  neglect  lose,"  etc. 
The  »<>IIiiig,  through  neglect  loaing.  and  througli  ne^hict  spoiling  are 
distinct  offenses  and  should  be  so  charged.  P.  So.  35,  110,  Nov., 
1888;  S9,  162.  Jan..  1889;  SO,  83,  Feb.,  1889;  SI.  34S.  Jan..  1892; 
S8.  1S9,  Feb.,  1893;  62.  449.  Dec,  1893;  65.  384.  J^dy,  1894. 

Such  a  charge  is  Irregular  and  defective  and  upon  motion  may  he 
stricken  out  or  required  to  be  amended.  H.  SI,  z4S,  Dee.,  1886,  and 
S97.  Jan..  1887:  C.  10S45,  Jviy  SI,  1001. 

li  I)  12  a.  The  signing  of  chaiws.  like  orders,  wiUi  the  name  of  an 
officer,  adding  "by  the  order  of  his  commander,  is  unusual  and  not 
to  be  recommended.  Oliarges,  where  not  signed  voluntarily  by  the 
oOicer  by  whom  they  arc  pn-ferred,  aro,  in  practice,  usually  sub- 
scribed bv  the  judge  advocate  of  the  court,  it,  34,  S98,  Nov.,  1873; 
47.  621.  Sept..  ISSi;  CS07r,4,  May  27.  1910. 

II  D  12  a  (I ).  Charges,  tJiough  prepared  in  the  Oflice  of  the  Judge 
Advocate  General,  are  not  in  practice  signed  by  him.  If  not  signed 
by  Iho  olFiccr  actually  preferring  them,  tney  will  properly  be  auUivn- 
ticated  by  the  signature  of  the  acting  judge  advocate  of  the  depart- 
ment, or,  prcfeniTdy,  by  the  judge  advocate  of  the  court.  R,  47,  SSI,' 
Sept.,  1884;  P.  60.  257,  June,  189S. 

II  D  13  a.  The  disrespect  indicated  in  the  twentieth  article  of  war 
may  consist  in  acts  or  words;  *  and  the  particular  acts  or  words 
relied  upon  as  constituting  the  offense  should  properly  be  set  forth 
in  substance  in  tho  spccim-atiou.'  It  must  be  aliown  in  evidence 
under  the  charge  tliat  liio  oilicer  offended  against  was  the  "command- 
ing officer"  of  tho  accuseil.*  Tho  commanding  officer  of  an  officer  or 
soldier,  in  the  sense  of  article  20,  ia  properly  tho  superior  who  is 
autliorized  to  retpiire  obedience  to  his  orders  from  such  officer  or  sol- 
dier, at  least  for  the  linu«  being.  Thus,  where  a  battalion  was  tem- 
porarily detached  from  a  regiment  and  placed  under  the  orders  of  the 
commander  of  a  portion  of  the  anny  dii<tinct  from  that  in  wliich  tho 
main  part  of  tho  regiment  was  included,  held,  that  it  was  the  com- 
mander of  thi.s  portion  who  was  the  commanding  officer  of  the  do- 
tachment;  and  that  tho  use  by  an  olHcor  of  such  detachment  of  dis- 
respertfid  language  in  reference  to  the  regimental  commander  (who 
had  remained  wiUi  and  in  command  of  tlio  main  body  of  the  regi- 

'0.0.  44.  Depl.  of  Dakota,  1872.    And  «ee  O.  C.  U.  0. 3S,  Wv  Dept.,  IflTS;  0.  0. 
47,  l>epl.  ol  the  Vialtf,  1870. 
*0.  C.M.0.:(6.  D^i>l.  of  0)0  Miniouri,  1$72. 
>0. 0.  S3,  Dept.  of  bakuu,  ISTl.  J 
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mont)  va»  proporly  chargcnblo,  not  uador  tliis  article,  but  nther 
under  the  aixtv-secoml.     R.  18. 407.  .\(n\.  f.%5;  C.  IS764.  Oct  S.  1906. 

II  I>  1  \  A.  in  c]inr[riiig  u  striking  or  AWuxg  of  violence  to  a  superior 
officer  umler  article  21.  it  is  allowable,  in  a  case  wlipro  tlie  anLiault 
wii^  fatftl,  In  add  in  tho  spccifiration,  "  thereby  cnu-siiig  liiii  (kalli,"  as 
indicating  iho  measure  of  violence  employed-    R.  SS.  ?55.  Dec,  1S69. 

n  D  \Tt  ft.  In  framing  a  chai:ge  uniler  t1iLs  article,  it  will  not  in  gen- 
eral bo  essential  to  allege,  iu  coimectiou  with  tJie  dale  of  the  ofFonMi, 
or  to  show  hy  evidence,  that  the  act  wan  eommitted  at  a  time  of  war, 
eto.:  this  being  a  faet  of  which  a  court  will  onliuarily  properly  take 
judicial  notice.'  R.  17,  396,  Oct.,  I860;  C.  IS309.  July  2S,  1903; 
13853,  Fti.  IS,  1903;  13770,  Z)«.  6, 190S;  15711,  Jan.  4,  li^A- 

II  D  16  a.  In  fr&niiii;;  a  charge  under  articlo  60  of  knowingly  and 
wilfully  misappropriating,  etc.,  public  funds,' it  ig  not  neoeaaunr  to 
Bih'go  an  inUnt  to  dffmud  tho  United  Stotefj.  It  is  tiie  act  01  Uie 
misappropriation  dearribod  itielf  which  constitutes  tho  ofTenao,  trre- 
Bpective  of  tJie  purpose  or  motive  of  such  act.  R.  5,  4^8,  Dec.,  1863; 
£3,  77-81,  June.  1866;  C.  $3277,  Nov.  Si),  1903. 

il  D  16  b.  In  charging  embezzlement  under  the  stxiietli  articJe  of 
war,  hfld  that  it  it)  not  nccosHsry  to  aver  in  terms  that  tho  money  or 
pr«j)erty  was  "funiished  or  intended  for  the  miUtary  service  of  the 
United  States  if  that  fact  sufficientJy  appears  from  olner  allegations." 
B.  47.  m~  Sept.  1884. 

II  D  17  ft.  The  use  of  abusive  language  toward  a  commanding 
ollicer  may  constitute  an  ofTcuse  under  article  61.  But,  both  as  a 
matter  of  correct  pleading  and  becaii-w  tbe  twentieth  article  author- 
tr.es  a  punislmient  lens  tlian  dismis^id.  the  language  t^hould  he  so 
pArlicuIiirized  as  to  sliuw  that  it  eonstitutod  an  offense  more  grave 
than  the  mere  disrespect  which  ia  the  subject  of  the  latter  article. 
A  specification  not  thu^  sotting  forth  and  characteriKitig  the  opilbets 
or  words  employed  will  bo  subject  to  a  motion  to  moKe  delinit«  or 
strike  out..    Ji.  ?,6,  562,  Sept.,  1888. 

II  D  IS  a.  Drunkenness  not  on  duty,  or  when  off  duty,  when 
amounting  to  a  "  disorder,"  should  be  charged  under  article  62, 
unle«.'4  (in  a  case  of  an  ollicer)  coumulled  under  such  circum-stances 
as  to  constitute  an  offense  under  article  CI.     W.  5/,  SB,  Nov.,  IS70. 

no  18  b.  A  crime,  disorder,  or  neglect,  cognizable  under  articio 

62.   may   be  charged  cither  by    it«  name  simply  as   "larceny," 

"dnmkenneas,"  "neglect  of  duty,"  etc.;  or  by  its  name  with  the 

arlditiun  of  tbe  words,  "to  the  prejudice  of  good  order  and  military 

discipUne;"  or  simply  as  "conduct  to  the  prejudice  of  (jood  order 

and  military  discipline;"  or  as  "violation  ollho  sixty-second  Article 

of  war."     It  is  immaterial  in  wliich  form  the  charge  is  expriwsed, 

provided  the  specilication  seta  forth  facta  constituting  an  act  preju- 

diciiJ  to  good  order  aud  niiiilaiy  discipline.     H.  7,  4^^-  ^ti'".,  1884: 

9,  328  Mar.,  1864;  H,  ^^8,  Dec.  IS64;  28,  4S6,  Apr..  1869.    Wlien- 

,  ever  the  charge  and  spec iticjil ion  iakoi  togtmer  make  out.  a  statejuenC 

lof  an  act  clearly  thus  prejudicial,  etc.,  the  pleading  will  bo  regarded 

Isa  Aubstantially  sufficient  under  tKis  genoral  article.    R.  16,  316,  551, 

VjMnt  and  Sept.,  1865. 

'  Sae  lli»  apnlicalion  ot  this  priariple  U'  ilt«  ta'-l  of  ilte  eif«tence  of  the  lai*  Olrll 
Vari]iJiiMicePleld'«cbug«touiegna<IjuryiiiUiiiiiKlStiitwv.GKath<)UW,46aw}rer, 

'"Allinnnejr  lawfully  in  lli«h»n(l«  of  ft  public  ufllccr.aiul  fur  which  be  IsaotviuDt- 
able,  ia  nwoey  of  die  Unitod  Suum."    Dniieil  SUtUn  v.  Wnikitw,  3  Cnaeb  C.  C,  441. 

Pod.  cu.  \vm. 
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H  D  18  0.  A  chiirgc  of  "r«Hduct  l«  the  prejudice."  etc.,  with  a 
epwifiration  scllinK  forth  merely  trials  nnj  rouvictioiu  uf  Iho 
ncriHi><l  tiH'  ]irevii>ii<<  oifciLsr^,  in  not  a  plemliiig  of  on  offense  under 
luiiclo  62  or  of  any  nuUtar>'  otTontH-.  li.  $7,  SSI,  Nov.,  1868. 
Bo  of  a  charge  of  ""habitual  drunkenneas,  to  the  preimlii-e,"  etc., 
with  a  sp(x-ili<.-atioD  setting  forth  instances  in  which  the  scouitml  lin-s 
been  sentenced  for  acts  of  drunkcnneea.  R.  33,  775,  Jvly,  1873. 
Such  charges,  indeed,  arc  in  contravention  of  the  principle  that  a 
party  shalTnot  be  twic«  tried  for  the  same  ofTcnse.  So,  a  specifica- 
tion under  the  charge  of  "conduct  ti»  the  prcjudico,"  etc..  which 
seta  forth  not  a  distinct  oiTonsc.  but  simply  the  result  of  an  a^jfrega- 
tion  of  einiilar  ollcnscs,  is  insullii'icnt  in  law.  It.  36,  ^SS,  Mmj,  187o. 
Where  the  specilicMi  ions  to  such  »  charge,  in  a  case  of  an  olliccr,  >iet 
forth  that  the  accused  was  "'frequently"  drunk,  "frequently" 
nUtenled  liin»clf  without  authority  from  liis  command,  etc.,  hrld 
that  these  specifications  were  properly  struck  out  by  the  court  on 
the  motion  of  the  accused.  In  such  a  case  the  only  eorrfwt  plpft<ling 
li  a  general  charge  under  tliia  article,  with  api'cificatiotis  setting 
forth — each  separatelv — some  particular  an<J  specific  instance  of 
olTciiso.    H.  S8.  Sll,  Au.g.,  1876. 

n  D  18  d.  A  breach  of  an  Army  regulation,  imjioeing  a  duty  «i>on 
an  officer  or  soldier,  is  in  general  cTiarceabie  as  "conduct  lo  the 
prejudice  of  good  order  and  mililarv  mseipline,"  and  punishable 
irnder  ardcle  02.     R.  30,  28S,  Xo»..  1877;  C.  1.9330.  Mar.  10,  1006. 

n  D  19.  In  the  case  of  an  offleortried  by  a  court-martial  in  the 
Philippine  lalanda  antl,  upon  can%'iction,  sentenced  lo  a  term  of 
imprisonment  in  a  penitentiary,  keid  that  the  cliicfj  if  nut  the  sole, 
])ur]>ose  in  bringing  an  officer  to  trial  under  the  sixty-first  article 
LI  to  obtain  the  jiidgmont  of  the  court  upon  the  character  of  Ids 
acta  or  «>nduet  from  tho  point  of  view  of  that  article.  If,  upon  a 
full  showing  of  the  facts,  his  acts  appear  to  bo  unbecoming  an  ofiicer 
and  a  geutlemau,  then  the  article  requireji  that  he  shnJl  be  separated 
from  the  service.  If  his  conduct  also  constitutes  a  crime,  tJion  the 
particular  criminal  olTense  wliich  has  been  cuiiimilled  should  be, 
and  habitually  is,  charged  under  the  proper  article  of  war  with  a 
view  to  tho  imposition  of  such  other  or  additional  puiiishnient  ut 
may  bo  warranted  by  the  nature  and  extent  of  liis  offending.  C. 
17667,  Mar.  18,  1005. 

IZ  D  20.  General  prisoners  who  have  been  dishonorably  dis- 
clurged  and  are  hehl  in  execution  of  sentences  of  imprisonment  at 
lianriabor  are  ci(i7,cns  and,  as  such,  can  not  commit  ads  in  viohition 
of  the  twenly-first  article  of  war.  Held  that  acta  of  disobedience 
committed  by  general  prisoner  should  be  charged  under  article  6".!. 
C.16S20,Ap'r.  £6,1004. 

n  E.  A  Est  of  tho  proposofi  witnesses  is  no  part  of  tho  military 
charge,  though  such  a  list  may  properly  be  anu  is  nut  uufrequently 
anpended  to  a  cliarge.  In  serving  upon  the  accused  a  copy  of  the 
charges,  it  is  not  essentia,  though  tlio  better  practice,  to  add  a  copy 
of  the  lifit  of  witneasea  where  one  Is  appended  to  the  original  chat^es.* 
R.  25,  S50,  Feb.,  1868. 

1\  K  I.  It  Ih  a  reprotiensihie  ])raetice  to  allow  chargea  to  lie  long 
dormant  before  being  jin-ferred.  Charges  should  nut  bo  delayed  but 
should  bo  brought  to  trial  as  soon  as  practicable  and  wliile  tlie  evi- 

'  Appending  euch  u  list  (low  uot  j>i«clu(lv  th«  proaMuiiou  Iroin  caUlng  wiUnMco  nut 
UMOtd  tluniu. 
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dence  ia  fresh;  a  delay  of  live  montha  being:  remarked  upon  as  preju- 
dicial tu  Ui«  a<liikiuiittratJoti  of  jiutico  and  unfair  to  tlto  accused. 
P.  S4,  S83   May,  1888;  C.  S1889,  Aug.  6. 1907. 

IX  V  'i.  It  may  snmetjmvs  b»  expedient  where  the  oUenses  are 
BJiglit  in  Uieni:)(>lvc&  and  it  In  deemed  desirable  to  exhibit  a  continued 
ciHirso  of  conciuct,  to  wait,  before  preferring  charj*^,  till  a  sw-riM  of 
suiiilar  actM  have  been  co!nniilt<jd,  provided  the  perinj  bo  not  uiirou- 
i«on»bIj  proloncod;  but,  in  general,  charges  slioutd  bo  preft-rred  and 
brouglit  to  trill)  iruuivdiutcly  or  pr(^cti(ly  upon  the  commi^ion  of  tliu 
offenses.  Anytliinp  Uke  an  accumulation,  or  savin^t  up,  of  charges, 
throtigit  a  lio'itile  animus  on  the  part  of  the  accuser,  is  diitcountc- 
nanced  by  the  sentiment  of  tlia  service.'  B.  IS,  S^,  Feb.,  1865;  C. 
17eG7,  Mar.  18,  1905. 

IZ  O  1 .  Tlie  stutoiuctil  OS  to  enlistments,  dischai^os,  etc.,  required  by 
the  Army  RpKiiIatinn.i  to  be  furnished  with  tlie  original  charge  to  the 
couveniii<i  aulliorilv,  is  ni)t  intended  t"  be  uccom))anied  by  a  di^clara* 
tion,  on  the  part  of  the  comraandinR  officer  of  the  accused,  aa  to  his 
])rcsent  rharacter.  The  rt^^ulaiion  (ioos  not  cull  for  the  oIliccr'K opin- 
ion on  the  subject,  or  contt^niphito  that  the  character  of  the  accused 
will  be  taken  into  conaideration  at  thia  time.  P.  S9, 4o9,  Mar.,  IS90; 
43.  lO.Sept.,  1890. 

II  11  1.  Antaterialaraendmentofachargeshouhl  properly  be  made 
before  the  actual  trial.  Where  a  court-martial,  after  the  (rial  was 
concluded,  directed  a  specification  to  be  amended  so  aa  to  render  it 
more  definite  an  to  time  and  place,  and  then  caused  the  accn!M*d  to 
be  arraifined  and  to  plead  over  again,  nunc  pro  tunc,  Md  that  its 
action  was  without  sanction  of  law  or  precedent.  R.  48,  SIS,  FtA., 
1884:  C.  l?5/,7.  Feb.  14.  1905. 

II II  2.  A  middle  name  or  initial  ia  no  nart  of  a  pernon'fl  name  in 
law,  and,  except  where  it  is  nccessaty  to  identify  the  individual,  may 
be  omitted  from  the  charge  without  ailecting  the  validity  of  the  find- 
ing or  execution  of  the  sentence.  P.  34,  400'  /Iw}?..  1SS9.  "So,  a 
misnomer  in  a  charge,  consisting  of  an  erroneous  miadlo  name  or  ini- 
tial, may  be  dirsegarded  in  a  chai^ge  unless  the  arcused  moves  to 
strike  out  or  interposes  an  objection,  in  the  nalun^  uf  a  pica  in  abato- 
ment,  when  he  must  also  stat«  his  true  name.  The  charge  may  titen 
be  amended  accortUngly  in  court,  without  delaying  the  proceedings. 
n.  6g  675,  Oct.   18S7. 

n  I.  A  witbdrawal  of  chargM  constitutes  no  legal  bar  to  their  being 
suhsoquonlly  revived  and  re-prefcrred.  ChurKcs),  however,  once  for- 
mally withdrawn,  will  not  in  general  pro])erly  be  renved  except  u]K>n 
new'niflterial  evidoneo  being  obtained.  R.  II,  SOS.Dtc,  1864:  28, 
S70j  Feb.,  1869.  Cliai^es  once  accepted  as  a  suthcient  basis  for 
action,  by  the  commander  competent  to  convene  a  court  for  their 
trial,  can  not  pronertv  be  witiidrawn  except  bv  his  authority.'    R.  SI, 

66,  .Vw.,  mh. 


I 


'  Sw^  G.  C.  M.  O.  71,  Hdqw.  of  fie  Anny.  1870. 

*  Dow  far  L-hareoii  may  bo  amtin^fd  by  uie  )\iAefi  advooate  b«tor«  ihe  ursBolndaB 
oT  Om  court  dr|K.-nda  uaiul)'  wpoU  Iiia  BulJu-nly,  pnifrnl  or  Bpt-cia.!,  lu  make  lunend- 
monUi.  Mlvt  Uia  omugptnoiit,  umctidnH-nM  «i  lorm.  mnv  nlinyv  bo  madn,  with  Iho 
ufOD'.  'M  (heacmmd  orby  the  direction  «( lhocourl;aiia  m  may  slight  ameodnMDla 
ti  aubMaaco  not  p>  modifinng  (be  ploutbig  na  lo  makt!  i  i  u  churct*  i>f  n  new  and  diiiliact 
oBmw!.  An  BraiiodoMailaomibBtatilMlM  mnti^nlly  to  modily  tho  "matter"  b<t[r>ri> 
the  court  will  not  in  Ren«ni1  b«  suthorUcd  (m>o  Eighty- fourth  article),  nud  any 
ameudiM-iU  whali'VQr  of  aab*taur«  ibould  be  allowed  by  th«  c-ourt  wiih  (.-auLion  anil 
■ubjvct  io  Ihf  riKht  of  tho  accuwd  Id  apply  for  a  continuanco  (boo  Nincty-thinl 
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II  K  1.  Tho  oriffinnl  cliftrgca  refpircd  to  a  oourUmartial  are  a  public 
doeunicnt.  Ihld  that  afttr  tlin  nrrai^nment  iind  tli9  <-l)Hrg«>s  liitv« 
boon  copU'ti  into  tlio  I't.'vord,  ttio  ori^iml  clmrcvs  have  s(.Tvei]  their 
purpnAe.  Tiie  placfl  of  deposit  for  tliis  public  record  in  Uifl  ollico 
of  flic  judgo  ftdvocate  of  tJio  convoniiig  (luthority.  C.  15S33,  Jan. 
SS,  1004. 

III  A.  Urld,  that  rc^ilatioiw  wlucli  relate  to  tho  coi»tittitioQ  of 
thi*  court  and  not  rneretv  to  ttie  method  of  procedure  are  always 
niandalnrv.  C.  SSSs,  .Vw.  15.  1898;  Sm,  Dec.  9,  1898;  Gl^l, 
Mar.  S4,  1899. 

Ill  B.  The  PrisiicIeRt  la  empowered  to  conv«no  general  courtt*- 
martini,  not  tiuTi'Iy  in  tbc  t:\a.ts  of  canca  apocllit-d  in  thu  suvonty- 
Hfrond  article  of  war  (viz,  where  a  miUtary  ofli<;er,  thereby  authorized 
to  (-onvt-nc  ,su(!i  a  conri,  U  the  "accuser  or  jiroscriitor"  uf  an  ollicer 
in  his  riiniiiiand  whom  it  is  desired  tn  briiiK  to  trinl),  but,  KeneniUy, 
and  in  any  case,  by  virtue  of  hw  authority  as  Ci>mmanaer  in  Cliii'f 
of  till-'  Army.  As  such,  he  is  aulhorizcd  to  y^ve  orders  to  liia  subordi- 
nates, and  the  convening  of  a  court-martial  in  simply  the  ffimng  of  an 
order  to  certain  oftlcent  to  fl.-woniblo  as  a  c<3urt  aiiu  cxciri^o  certain 
powers  conferred  upon  them,  when  ho  assembled,  by  the  Articles  of 
War.  This  {jencral  power  has  been  exorcised  in  repeated  instancoti 
by  the  President  since  the  formation  of  the  Government.  Indeed, 
if  the  same  could  not  be  exercUed,  it  would  he  imjiraelicable,  in  the 
nbiMmcc  of  an  assij^iment  of  n  guitcml  olliecr  to  commund  tho  Ariuy, 
to  administer  military  jiistiee  in  a  considerable  class  of  easM  of  odieers 
and  soldiers  not  under  tho  command  of  any  department,  et-c.,  com- 
mander, as  a  large  proportion  of  the  officera  of  the  General  Staff  for 
example.'    R.  SS,  CTX?.  Dff..  IS7S;  C.  1671   Apr.  3,  1906. 

ni  B  1.  A  court-marlial  convened  by  the  Secretary  of  War,  fieW, 
legally  constituted:  ■'<uch  act  of  the  Secretary  being  administrative 
and  in  law  the  net  of  the  President  whom  lio  represents.    Tlie  order 

tntele).  As  U>  the  »ulhorilv  of  Uiy  coiirl  or  judfio  wlviH-ale  lo  *triiis  <tut  or  tnthdraw 
a  rlwvo  Off  npnriGrfition.  isw  O.  0. 64,  IVpt,  of  the  Cumlierliitid,  18GT:  do.  US,  ul., 
186ft;  do.  8&,  nept.ol  the  South,  ISTA:  0.  C.  M.  0.30,  42,  Dept.  of  the  PUtt«,  IRTT; 
do.  13. 1(1,,  187S:do.  48,  Mil.lHv.  olll«>Pttpili(.-Bnai>c|>l.  ofCnlifomia,  1880. 

'  Th*  nxA'jtily  oi  \h<!  I'rfwidrnlBiironimiindMin  ('hicf  toinslitiile  pi>npral  cowTte- 
oivlial  ban  bcm  in  (act  px^rciwd  fmm  lime  to  time,  fmm  nn  early  pcnod.  In  a  eerlM 
of  CUM,  comiiiciiriiij;  with  thow  of  Jtrig  Gen  Hull.  Maj  <ii-o.  Wllkinwn.  and  Maj. 
Goo.  Gaitir*,  triod  in  1813-181S,  and  of  Bvt,  Mai.  Gen.  TuiiKP,  tjied  in  ISM.  For 
further  iafltaiiccfl  of  the  eierclae  of  the  Protddeiit  a  authority  aa  CouiuaadeT  in  Chief 
(oeonv«a«goneimlc(iurt(i-iiuu-liiil.  *■-■«  the  foltowlufEordcn:  rar.  2,  8.  0. 151,  Bdqn. 
of  tho  Army,  A.  <;.  O.  WBAhinsion,  June  30.  IttSi;  Par.  3,  8.  O.  283,  lidqn.  o(  the 
Army,  A.  G.  O.,  Wartilnglon,  Dec.  S,  18M;  8.  O.  1,  W.  D.,  A.  O.  O.,  WajJitngton, 
Jkd.  18, 1899;  8.  O.  I,  W.  D,,  A.  G.  0.,  WB«hir(tton,  Apr.  21, 1»02;  Par.  16, 8. 0. 102, 
lldoM.  ofthfl  Amiv,  A.G.O„WwihinirloD,  Apr.30,  1902:  8.  O.  2,  W.  D.,  A.  G.  O., 
Wa»liinfflon.Jiit;el4,  1002;  Par.  IG,  8.  O.  302.  Hilars,  of  the  Army.  A.  Q.  O..  Wnidi- 
Infrlon.  Uci-.  2B,  lfl02;  Par.  5,  S.  O.  37.  W,  D,,  A  G,  O.,  Wm-hinKlon,  F<?h.  14.  IWW; 
Par.  I,  B.  O,  !ti!i.  W,  It,  WtthioKton.  Julv  19.  liMW;  Pw,  5,  8.  O.  30.  W.  D..  A.  0.  O., 
WaAlnKlon.  Feb.  5, 1908;  Par.  0,  8.  0. 55.  W.  D.,  A.  G.  O  .  WualiJHKtoD.Mar.B,  1908; 
Ffcr.e,  8.O.  ttO,  \V,  D,.A.G.O,,WwibiiiKlin.Apr.  Ifl.  IMS;  Par.tl.S.O.lOO.  W.  D., 
A.  G.  0..  Wwhinrton,  Aug.  20.  190S,  Par.  18,  S,  O.  204.  W.  D.,  A.  O.  O.,  Wftrfilag- 
toa,  Smt.  1,  IJW8:  Par.  38,  8.  O.  141.  W.  D..  A.  G.  O,,  Wwihuiftt-m.  Juii«  19.  1900; 
P»r.  B,  8. 0. 107,  W.  D.,  A.  G.  O.,  Waahinrton.  Mav  8. 101 1 ;  Par.  1 1,  S.  0. 23(i  W.  D,. 
A,  a.  0..  Waabnietoii,  Oct.  D,  Itni.  His  aulburiiy  In  this  [articular  has  Uen  io 
aubslance  BlBrmMrby  tlie  Judiciary  Cumuiitloo  of  tli«  Scoaic,  in  lU-port  No.  80B, 
dil«d  Mar.  3, 1979, 4lti>  (^ong.,  3d  wm.  Sve Swain  v.  U,  6.,  28 Ot.  CI*.,  173.  and  IBS 
U.8.,IUtl. 
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DISCIPLINE  m  B  2  a. 


here  is  luit  a  jmlicial  but  nn  Kxecutive  act,  ami,  like  any  oUier  Execu- 1 
tjvc  order,  is  Itignl  if  iini(l«  llinnigli  Mic  Ui'tul  of  tlio  executive  dopnrt- 
ment  to  the  province  of  wiudi  it  pprtaia-*.     It.  9,  44t  Matj,  tUG^; 
66,465.  Aug.,  18SS;  P.  i5.  119,  Jan.  17,  1891:  6^,169,  Mar.,  1 89 A. 

ni  B  2  a.  Section  1230  R.  S.,  wliicli  jirovidi-s  for  tlic  trial  by' 
court-martial,  upon  application,  of  oHi<?4)rs  who  hare  been  dUmLtsea 
by  order  of  the  rrcsitfoiil,  doM  not  indicate  within  what  period  aflcr 
dL-tmiwal  the  appMcation  for  trial  shall  be  ntade.  Ihld,  that  only 
those  npplicalious  will  be  considered  wliicll  are  made  within  a  rea- 
sonable time.'  R.  16.  170,  May,  I860;  4£,  Ue,  Dec,  1879;  C.  49S4, 
Jan.  SO  and  Feb.  4.  IS99. 

in  B  2  b.  llfld.  that  a  request  for  trial  by  court-inartiul  under 
section  1230  R.  S.  by  a  volunteer  oflicer  who  had  been  dLtmbtsed  by 
order  can  not  he  entertuiiied  after  the  \'olunteor  Army  has  boen  mus- 
Iwed  out,  as  with  the  Bmat«r  out  nf  the  Volunteer  Army  every  officer 
and  soldier  of  the  same  becomes  a  civihan,  and  laws  wlucn  relato 
alone  to  people  in  the  Army  are  no  longer  applicable  to  such  officers 
and  enlisted  men,  aa  ihoy  iiavo  become  civilian:).  C.  49S4t  Jon.  $0 
and  Feb.  4,  IS90. 

in  C  1  a.  The  odicers  of  the  branches  of  the  service  (specified  in 
par.  1S9,  A,  R.  10!O)  are  subject  to  bo  detailed  upi>n  coiirt-martial 
duty  only  by  orders  emanating  from  tlie  War  Department'.  An 
ollict'r  of  the  Subsistence  Department,  aasiguod  to  duty  at  a  f;«noral 
"depot  of  supply,"  waa  ordered  to  "report,  on  his  arrival,  by  letter 
to  tlio  department  eommandar."  Held,  tJiat  thi;*  van  not  iin  order  U* 
report  for  duty  and  did  not  except  him  from  tJie  application  of  tha 
n^ulatjnn  or  place  him,  for  court-marliid  service  or  oth«rwi.se,  under 
the  command  of  such  commander,  but  enjoined  merely  a  formal 
announcement  of  his  arrival  and  entering  uiion  iiis  duties  pn>perly 
called  for  by  considerations  of  courtesy  and  deference  toward  hia 
military  superior.     /*.  4S,  -2-55,  Juli/,  1S91. 

in  C  1  D.  To  detail  as  a  court-martial  the  same  oflicors  as  thoaa 
already  constituting  a  court-martial,  without  dissolving  the  court 
first  convened,  though  a  proceeding  for  which  tlicro  are  precedents, 
is  one  which  should  not  bo  resorted  to  where,  without  material  em- 
barrassment to  tlio  service,  it  can  be  avoided.  And  this  view  in 
applicable,  though  with  less  force^  to  the  case  of  a  single  ollie*r  pro- 
posed to  he  detailed  upon  two  distinct  military  courts  at  the  samo 
time;  such  a  detud  should  not  ho  made  unlc.<^,  on  account  of  tlie 
scarcity  of  otlicers  available  for  such  dutv,  it  can  not  well  be  avoided. 
R.  7,  IS4.  Feb.,  18S4;  19,  495,  Mar..  1S&6. 

in  C  I  o.  Ihhl  that  Regulars  mav  be  tried  hy  a  court-martial  upon 
wliicll  Volunteer  ollicer»  sit  as  nu-mbere.  C.  '13649,  Nov.  11.  I90g; 
imO,  Dee.  8.  1902;  15161.  Aug.  27.  1903;  15235,  Sept.  11,  1963. 

in  C-  1  d.  Only  ollicers  can  be  detailed  as  members  of  court-- 
martial, li.  43,  S'll.  May  S9.  1879.  Although  officers  on  the  active 
list  are  eligible  for  such  duty,  chaplains  are  not  usually  detailed. 
ft.  36,  451.  Mag  8.  1875;  41.  306,  July  6.  1878.  Civilians  such  as 
"Acting  assistant  surgeons"  are  not  eligible,  li.  32,  5.{^,  Dec,  IS6G. 
Oriiccnt  who  are  hitLscd  or  inten>st«Hl  in  the  cose  shoidd  not  be  detailed. 
R.  39,  S40,  Oct.  22,  1S77. 


I 

■ 

I 


■  8«e  Newloa  r.  tlnitad  RtalM,  19  Ct.  Cls.,  435,  and  AmuUrong  v.  VniteA  StatM, 
36  id.,  3S7. 


DISCIPLIKE  in  c  1  e. 


493 


in  C  1  e.  Ilfld  thai  the  convoning  authority  is  the  sole  judge  at 
whetlior  or  not  it  i»  puseiblo  to  con«t.ituU>  a  court  or  nicmbciB  &1I 
superior  in  rank  to  the  accuBed.  and  tliat  his  decision  as  indicalcd  by 
t1i«  convcDing  ord(>r  ts  conclusive  upon  tlie  court  an  to  tJiftt  nintU-r. 
It.  3,  82,  June,  IS6S;  56,  6O4,  Sept.,  !8SS;  U.  10910,  Aug.  17.  ISOt; 
SJi079.  Oct  12,  I90H. 

Ill  C  1  f.  iltid  thill  either  a  Medical  Reseive  Corps  officer,  when 
InwfuJly  on  active  duly  in  the  neniep  of  the  United  States,  or  a 
dentsl  surgeon  cnramisslonei]  ft.*  ^sul.■;h,  is  Icgftlly  eligible  for  detail  as  a 
member  of  a  general  court-martial  or  as  a  triid  oiHcer  of  a  sumuiurv 
court.  C.  i,y/J.T.  Sr>v.  27,  1911.  Iltid,  h'uvevcr,  that  in  view  of 
the  fact  that  (he  sick  may  at  any  lime  rcouirc  the  atUiatioQ  of  a 
doctor,  that  a  medical  officer  should  not  bo  aetailed  to  court-martial 
duty  when  it  can  be  avoided.  li.  SS.  538,  Ua..  186$;  S3,  5Bg, 
June,  1867;  O.  tSloO,  Aug.  19,  ISOS;  1458S,  June  g8,  1903;  169X0, 
Sent  2S,  1901 

III  C  '2  a.  Any  commissioned  officer  may  legally  bo  appointed  judgo 
advocate  of  a  court-martial.  Thus  a  surgeon,  assistant  surgeon,  or 
a  chaplwn  is  Irgally  eligible  io  be  so  detaiiod.  R.  9,  377,  July,  1884; 
C.  19070,  Jan.  18,  1906. 

ni  C  2  b.  Willie  a  civilian  may  legally  be  appointed,  or  rather 
employed,  as  judge  advocate  of  a  court  martial,  such  un  emplovment 
ha-s  for  the  past  BO  years,  been  of  the  rarest  occurrence  in  tUe  luUit-ary 
»ervic«.'  Ovilian  judge  advocaU-s  have  been  much  more  frequently 
employed  for  naval  than  for  military  courta-martial.'  il.  Iw,  607, 
Mar.,  1866. 

ni  C  2  c  (1).  An  olllcer  can  not  in  general  fitly  or  becomingly  act 
OS  judge  advocate  in  a  case  in  whirh  he  is  pereonally  interested  aa 
accuser  or  prow^culnr.  P.  39,  Sfi.  Feb.,  1890.  Where  tlio  judge 
advovHte  liad  prepared  the  fharf;ca  and  waa  the  accuser  in  the  case, 
and  nioivover  enierlained  a  strong  personal  prejudice  or  hostility 
agiiinHl  tho  accused,  /xhl  tlinl  he  was  ill-chosen  to  act  as  judge 
advocate,  especially  in  the  capacities  of  prosecuting  official  and 
advi«sr  to  Uie  court.     H-  4-%  Vl3,  Dec,  1885.     One  who,  without 

Iierstiuul  pn-judice  against  the  accused  or  interest  in  his  conviction, 
■OS  signed  tlie  charges,  mav,  not  improperly,  act  09  judge  advocate  in 
llie  cii*e.     P.  63.  340.  Jan.,  1S94. 

_  III  V  2e  (2).  It  13  desirable  to  detail  as  judge  advocate,  if  prac- 
ticalde,  an  olllcer  who  U&x  no  considemble  prejudicr  iigain.Hl  the  party 
to  be  tried,  or  any  decided  personal  interest  in  his  cjise.  Tlius  tlio 
»'leetion  as  judgo  advocat<!  of  an  offic<ir  who  was  not  only  a  material 
M'iLneSA  for  the  pivjHccutiou  but  would  bo  pi-onioled  m  case  tho 
accused,  an  officer  of  his  re^^ment  of  a  Iiighcr  grade,  were  dismissed 
by  the  court,  nmarktd  upon  as  an  unfortunate  one."  R.  21,  177, 
Jan.,  1866;  31.  361,  Jfoy.  1871. 

'  Tlio  btt  occRBioos  of  f iich  employment  aro  believed  to  liave  been  thote  of  Hi*  tfial 
ol  ihepemnacharmMl  wiihoiDiiIu'itv  ill  iliua»Hni[iaii.>no(  Proafdeol  IJncoln  and 
thutriuofllMi.  Hoddnclt,  Pmv  Mnr.  t)opt.  ^noG.  r,  M.O.  3^8  and  MS,  Wu  Dept., 
1880),  ajicn  which  Hon.  J.  A.  Blnghau  and  Boo.  Roecoe  Conkling  were  rmpocUvely 
onployed  m  ludsc  uilvocat«e. 

'  In  vii^  of  Ilio  previnooa  of  fwc.  17  of  tbo  not  nf  Juno  22,  IRTO  (Rcr.  11*9.  R. 
S.,  tmwferrinx  (u  tn«  Department  6l  Justice  the  authority  to  eninloy  r<iiin«i-l  for 
the  ex«cutlvu  depkrtmenM,  neither  ihp  S'-rmtary  cf  Wat  nor  the  Scrrctary  ef  the 
Nary  wDoirAitthorised  to  nUiu  n  rivtibii  luwyor  to  net  ujudM  advocate  of  a  court- 
nartbl.    13  Op.  Alty.  Gen.  614: 14  id.  13.    (SeeDiHHpltne  IvL  1.) 

*  See  G.  C.  U.  0.  S,  War  Dopt.,  1871;  do.  41,  id.,  ISTS. 
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Ill  0  2  0  (3).  Wliile  a  Judeu  iulvooftt«  ninv  b«  relieved  ponding  a 
trial  and  ft  new  one  appointpa,  il  wtiuld  not  oe  pnipcr  lo  make  such 
a  diangc  aftor  tlio  cmcliision  <if  a  trial,  simply  for  the  purp(»!W  of 
having  tlie  record  auiheniicaLed.'     C.  5230,  Oct.,  18$8;  17038,  Oct,  18, 

1904- 

IIZ  C  3.  Hfl/I.  that  iJie  appointment  of  a  court-martial  can  not  be 
lecallv  delegated  to  a  stou  oflicer  as  a  routine  duty.  C  14^,  J^ll 
if.  /5fl5. 

Ill  D.  It  may  bo  eaid  to  be  a  principle  of  militanr  law  tJiat  a  couM- 
martial  is  to  be  left  independent  a»  tfi  m«lt<Ts  legally  or  properly 
within  iti4  own  di«!i«tion.  Such  h  court,  however,  may  not  a&Auniu 
BiitJiorily  over  a  subject  belon^ring  to  the  province  of  the  otficer  by 
whom  it  has  bi*n  convened.  Thus,  while  it  may  decline  to  proceeil 
with  the  trial  of  a  cose  manifestly  not  wiiliin  its  juriadictiim.  it  can 
not  properly  refuse  so  to  proci>e>(l  on  the  ground  tiiat  it  ia  not  empow- 
ered adequately  to  punifih  the  offender  upon  conviction;  or  tliat  olli- 
cera  junior  to  the  arcuoed  have  been  placed  upon  the  detail ;  or  that — 
the  detiul  being  lc«8  tJian  13 — a  givnter  number  might  hare  been 
put  upon  iJie  court  without  injury  to  the  service;  or  that  the  accused 
lias  not  been  placed  in  arrest.  A  court  declining  to  go  on  witli  a  trial 
upon  any  such  ground  may  bo  peremptorily  ordered  by  Ibe  con- 
veninfj  authority  to  procoea:  if  it  still  refuses,  tlie  preferable  couise 
will  ordinaiily  be  to  dissolve  it  in  general  orders  (adding,  if  deemed 
de«irnble,  an  expresiii'in  of  censure  on  account  of  its  CH>n1umiicy), 
and  to  convene,  for  tlio  trial,  a  court  conipoaod  entirely  of  new  mem- 
Ijcrs.     R.  SI,  177,  Jan..  1806;  25,  67S.  May.  J86S;  SS,  '57.  Avff..  1868. 

Ill  E  I.  It  is  iJie  established  practice  before  courts-martial  and 
military  commissions  to  oxaniino  into  &a  mnny  accusations  against 
the  iiKlividuol  on  trial,  without  regard  to  their  connection  with  each 
other  or  their  identity  in  respect  to  date  or  place,  as  it  may  be  deeuie<l 
pixiper  and  advisable  by  the  prosecuting  authority  to  aa<Iiico.  Ilio 
charges  o^iiiiiist  &uch  a  prisoner  may  be  in  number  unlimited  and  »» 
vaiious  in  character  as  the  jurisdiction  of  the  tribunal  will  permit, 
H.  14,40.  Jin.,  ISG5.  They  sliouid,if  practioftble,  bo  consolidated  and 
one  trial  had  upon  the  whole.    R.  SO,  £65,  Apr.,  1870. 

Ill  E  2  a.  A  commander,  in  restoring  a  deserter  to  duty  without 
trial  aoconling  to  the  Army  Regulations,  is  not  authorized  to  require 
him  to  submit  to  a  punishment,  as  a  condition  to  his  being  so  restored, 
or  otherwise.     R.  16,  S3,  May,  1865. 

Ill  E  2  b.  In  a  case  where,  because  of  previous  convictions,  the 
punishment  may  be  dishonorable  dUcharge,'  the  department  com- 
mantler  miiy  proi>erly  requiix.-  iJie  charges  to  be  brought  to  liitJ  Ix-frn-o 
a  general  court-martial,  notwithstanding  that,  if  the  alternative 
. , 

■  Anny  Regulatioas  provide  that  "Wtaeiierar,  bv  rMWun  ot  tbo  dt«th  or  disability 
ot  the  Judga  Sill vocataoccujTinsiifi«TUie  court  tiMaecidod  on  UiOMnUnCD,  ths  record 
nut  mtt  be  autiMJiticated  by  bia  BgnAtiuv.  it  miut  ahow  tl»t  it  hu  beea  iamtiXy 


ment  therefor  aliall  not  ia  time  uf  pe«w  be  la  excMS  of  a  limit  which  the  Freei<ient 
may  prettcribi-."'    Art  nf  Sept.  27.  ISBO. 

Ciuler  this  Executive  onlenprwcribiniimiuiiiiiunipUDiehnieDts  have  be«n  iMUed. 
See  Qcaenl  Ordcre  21  A.  U.  0.,  1691;  do.  10  o(  1696;  do.  16  of  1S98;  do.  S8  of  1900; 
do.  42  ol  1901. 
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puubihntoDt  i}(  dUdionorablo  dWIiargv  be  not  resorted  to,  the  puuiah- 
menl  would  be  within  the  power  of  an  inferior  court.  P.  60,  S78, 
July,  I  SOS. 

Ill  E  3.  The  convening  authority  shouhl  mnsidor  cnrh  civso  enre- 
fully  and  be  t>atiiifiL>d  that  iw  proepcution  is  for  tho  beat  interrata  of 
the  Government  before  ho  rpfent  Ih©  cbargra  to  a  court.  Held  that 
no  form  is  laid  down  for  such  consideration,  and  ho  may  refer  the 
charges  to  hia  inspector  general  or  to  aiiv  other  officer,  but  h«  ia  not 
required  (o  do  so.     C.  19S54.  Junt  29,  1906. 

in  E  3  a.  tleld  that  a  soldior  may  legally  be  tried  at  the  some  time 
for  fraudulent  enlistment  and  for  desertion  therefrom.  C.  11196, 
Sept.  iS,  1901. 

m  li^  3  b,  Aa  desertion  nnd  joinine  the  enemy  and  taking  serricfl 
with  him  are  two  distinct  olTeiutes,  tidd,  that  desertion  would  ordi- 
naijilT  be  tried  by  a  general  court-martial  as  a  violation  of  the  Articlea 
of  W»r,  while  joining  the  enemy  would  bo  tried  hy  n  military  com- 
mission as  a  violation  of  the  law^  of  war.     C.  IJSII,  Dec.  £6,  tlfOl. 

in  E  \.  Held  that  in  accordance  with  a  principle  of  romity  as 
betwe«n  the  civil  and  mihtary  tribunals  the  juri»(Uction  wliich'finil 
attaches  in  a  particular  case  should  be  carried  to  ita  termination,  and 
that  the  request  of  the  civil  authoritim  for  the  surrender  of  tho 
prisoner  mar  be  doniod  if  militarv  jurisdiction  has  already  attached. 
C.  It&Sn,  Sw.  IS.  1901;  17GG7.  Mar.  IS.  1005;  19466,  Mar.  .fl.  1906. 

Ill  E  5  a.  Iltld  that  nn  ofhcer  could  not,  by  consenting  lo  being 
placed  under  a  " conservator "  as  a  habitual  dninkanl.  in  the  form 
prescribed  by  the  local  law,  witlidritw  Iiiiiuelf  from  the  niilitiiiy  juris- 
diction; but  that  he  remained  amenable  to  trial  and  punishment 
for  ofTenaee  oomraitted  prior  to  such  proceeiling  and  within  tho  pei-iod 
of  ItmitatioQ.  So  recommended  in  the  particular  case  that  tho  ofBcor 
be  brought  to  trial  for  certain  offenses  (duplication  of  pay  accounts) 
xrommitted  prior  to  such  procoediug.     P.  63, 368,  Feb.,  18^4. 

Ill  E  A  b.  jVn  ofhcer  was  exanunod  to  determine  his  fitness  for 
promotion.  A  question  araie,  Rdministralively.  as  to  his  mora] 
qualifications.  Held,  that  as  thciuslrumontalily'of  the  general  courU 
martial  is  placed  at  the  disposal  of  the  nroper  convening  authority 
for  the  i)ur;>o!te  of  deuJing  with  all  rtises  of  mora)  obliquity,  such  cases 
shoidd  bo  tried  by  court-martial,  tho  agency  provided  by  law  for  (lio 
invoBtigation  anirpunislunent  of  olTenses  in  violation  oi  the  Articles 
of  War.     C.  S4OS6,  Nm>.  g,  J908. 

in  E  fl.  A  i>rosecutton  before  a  court-martial  proceeds  in  the  name 
and  by  the  authority  of  the  Government.  The  Unite<l  States,  there- 
fore, through  the  Secretary'  of  War,  or  the  mihtary  commander  who 
has  convened  the  court,  may  require  or  authorize  tho  jmlgo  advocate 
toenlcr  atii^Wv  /Tocc^it  inacaseou  trial  (or,  less  tecluiically.  withdraw 
or  discontinue  the  prosecution),  either  as  to  all  the  charges  where  there 
are  several,  or  as  to  any  particular  chnree  or  specihcatiou.  But  the 
judge  advocate  can  not  exercise  this  autlioritv  at  his  own  discretion, 
nor  can  the  court  dii-ect  it  to  be  exercised.  R.  9,  ^SSwtd  !>ii3,Atig., 
IS64;  64,468,  Nov.,  1887. 

Ill  E  7.  In  cases  where  charges  preferred  against  an  oflicer  are 
apparently  susceptible  of  a  reasonable  explanation,  it  is  not  unusual, 
•specially  where  the  charges  are  preferred  by  an  inferior  against  a 
superior  to  afford  the  ofliccr  charged  an  opportuuity  to  make  explano- 
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Uon  bvfnre  it  be  determinod  wh(>lhcr  to  bring  him  to  trial.    li.  SO, 
It.  Oct..  tSfSa:  a  SSISO,  Sept.  St.  1007. 

III  F.  Strictly,  coinmu nidations  from  the  conTemHjj  sutliority  to 
the  court  a»  tuch  {and  vice  ivrw)  should  be  macie  to  (and  by)  the 
nrcsidenl  oa  ils  orf^n,  uiiU'Sj  in  Iho  latl^r  ca-tc  tht'  i-ourt  direo(»  the 
ju<Jge  advocate  to  represent  it;  commnnicatinns,  however,  relating  to 
the  conduct  of  th«  prosecution  should  be  made  to  (nn<l  by)  tbo  judge  i 
advocate,    li.  20,  336,  Oct.,  1869;  C.  17aS8,  Oct.  IS.  1904.  I 

IIIGl.  An  order  runvoning;  n  general  court  niarti»t  shouhl 
proiwrly  bo  so  hoadod  and  autuenlicatwl,  or  so  authenticated,  a»  to 
show  that  it  whs  isaiifid  by  an  offir*^  authorised  by  the  statute  law —  ' 
the  Hcvcnty-sticond  or  sovciily-tliird  article  of  war^to  creiitc  such  a 
trihinial.  Thu»  held  that  Bucb  an  order  (tsaued  in  lime  of  war) 
turned  by  an  oflicer  doseribing  hiniitelf  u-s  cooLmanding  a  "po»t"  or 
"district"  was  pnma  facie  invidid  and  inoperative,  though  capable 
of  bcint;  shown  to  bo  vidid  hy  proof  that  the  command  was  of  surh 
(hmcnsiiiii:^  and  bo  situated  as  practicidly  to  constitute  it  separate 
amiv  division,  or  separate  brigade.'  li.  II,  I6S,  HO,  J76,  Sl4,  A'ov. 
aml'lhc,  ISOi:  26,  510    Apr.,  IS68. 

IV  A.  A  Heparati*  judfie-advocato  should  Iw  appointed  for  each 
general  (•<)urt  murtiiil  convened  by  a  de|>nrtnient,  or  other  coinpctcrit 
cotomander.  Tlie  aanio  officer  may  indoed  be  »i>lecti>d  to  pci-form  the 
duties  of  indee  advocate  as  often  aa  may  be  deemed  deairable  by  the 
commander,  nut  ho  nhoiild  bo  detailed  anew  for  every  court-martial 
on  which  he  acta.  To  appoint  in  a  general  order  a  particular  olTicer 
to  act  a8  judge  ndvocate  for  all  the  courts  to  be  hold  in  the  name  com- 
mand would  bo  qnitu  irresidnr  and  without  the  sanction  «f  precedent.  , 
It.  2.  54,  Mar.,  1803:  16,  429,  Aug.,  1805. 

IT  B.  A  jud<;e  advocate  is  nut  authorized  to  entertain  charges 
in  the  firet  instance;  he  can  properly  act  upon  chargea,  i.  c,  make 
service  of  the  snme,  propuro  the  casis  for  trial,  etc.,  only  when  the 
charges  arc  tratiamittcd  to  him  for  the  purpose  by  the  oflicer  who  has 
convened  the  court  or  detailed  him  as  judge  ailvocate.  R.  AS,  £02, 
Mar.,  1879. 

ITB  1.  The  judge  advocate  ia  not  unfrequontly  directed  to  pre- 
pare or  refrnme  charges;  but  where  charges,  ijrcudy  formally  pr«v 
rerred,  are  transmitted  to  him  for  proapcufion,  he  should  not  assume 
to  modify  them  in  material  parliciihirs  in  thoabaciwe  of  authurity  from 
the  cnuvening  ofTieer.  Wliile  he  may  ordinarily  corrcit  obvious  mis- 
takes of  form  or  slight  errorti  in  nam(«,  dates,  amounta.  etc.,  ho 
CAU  not  without  suidi  Huthuritv  mako  suhsUtntial  amendments  in 
the  allegations,  or— least  of  all — reject  or  withdraw  a  <-harKO  or 
specification,  or  enter  a  noUe  proaeqtti  as  to  the  same,  or  substJtutw 
a  new  and  distinct  charge  for  one  transmitted  to  him  for  trial  by  the 

>  Ttie  onl^^r  should  properlr  Indicata  tor  whal  trbl  or  class  of  triftia  Ibe  oourt  It 
coDvonrH,  or  ils  t«!rniii*biiu1d  noMitMMfnl  in  thia  putiiculoriui  to  nuthoriEn  lluxnart 
10  enT«fI«in  any  c»«>  th.it  may  be  referred  to  it  for  Irial.  A  coun.  nwtrioliHl  by  the 
ordM  fonvi-niiiK  il  lo  llie  Irijil  of  a,  aprvvxi  ciuxi  or  <'la«i  of  COM*,  would  not  \>«  empow- 
ortd  (Ir  Ibo  nliicnco  of  fiirtbcr  ordi^ni)  to  tako  rofrniunnc  of  n  row  Dot  within  njc-h 
dMlguBtion.  See  G.  O,  lOiI,  Army  of  the  Foiomac,  1S62,  wh(?'ro  the  proc^-odinp)  of  a 
coart  loartia]  ia  n  cue  of  a  private  noldier  wore  diiwppn>ved  w  wtthoul  JurinJiclion, 
becaum  tbo  cnnvcniait  ta^n  haA  aulliorised  the  court  to  try  tbo  am*  <>n)y  of  ruch 
afiven  m  mlgbt  be  brougbt  befoie  il.  1 
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proper  superior 
S78,  Nw.,  1887. 


R.  £,  60,  Mar.,  1863;  21,  56.  Nov..  1866:  P.  iO. 


I 


. 


k 


IvB2.  The  power  to  appoint  the  reporter,  under  section  1203, 
K.  S.,'  13  V4»to<i  cxi-Uisively  in  the  trial  juilgo  ftdvocato  and  can  not 
bt>  exercised  by  the  court.    The  employmcntj  howovpr,  of  a  steno-  . 
graphic  reporter  ohould  be  rcaortod  to  only  in  an  important  caflQ.  1 
ltJy5l5,jMne,l86S;  U,S61,J(m.,1866; S4,m,Apr.,im;  C.1S4S4,  ' 
Oct.  U,  190S. 

IV  B  2  a.  By  circular  22,  Adjutant  Ocaoral's  Office  of  189S,  the  cm- 
pIo>-nipnt  of  PuUstfid  men  as  reporters  for  fourls-mnrlinl  was  author- 
i/A-d  ■' without  extra  cxpenBr?  to  the  United  SUtcs."  Under  Army 
Regulations  IHil)  (1064  of  1901)  "no  person  in  the  niilitar>-  or  civil 
service  can  lawfully  receive  extra  compensation  for  rleriral  diitioii 
performed  for  o  military  court."  and  si'^^tion  0  nf  iho  act  of  April 
26,  l8flS  (30  Stat.  365),  providoa  "that  in  war  time  no  additional 
increased  compensation  [i.  e.,  additional  to  the  20  per  cent  increaso] 
ahall  be  allowed  to  soldiers  performins  what  i«  known  as  extra  or 
epceial  duty."  Htld  that  under  the  regulation  and  atatnto  referred 
to  no  extra  pay  can  be  allowed  an  cidiut  oilman  for  services  aa  reporter. 
C.JiS4.  Dec,  1808;  7SS4,  Nov.,  1899. 

ITBSa.  A  jud^o  advocate  is  authorisiid  to  suhpana  witncmes 
onh-  for  testifvmn  m  court;  he  can  not  summon  a  witness  to  appear 
hrfi)re  liiuiself  for  preliminary  oxanunatinn.  For  th)8  nurposo  ho 
must  proems  an  order  to  be  issued  by  the  proper  commanaer.  R.  5S, 
60S.  Sept..  1887. 

IV  B  3  a  (I).  The  judge  advocate,  in  forwarding  Uie  interrogatories 
for  n  dcpontition,  should  tranamit  with  tliem  a  subpcena  (in  duplicftt«) 
requiring  the  witness  to  a|>p«ar  at  a  atak-d  place  and  date  before  a  I 
certain  person  who  is  to  take  the  depoBition.  Particidara  not  ascer- 
taifved  may  be  left  blank  to  be  aupplied  by  the  ollieei'  or  ucison  by 
whom  the  subptuna  is  served,  ^^ll«n  the  di^sition  has  been  duly 
taken  and  returned,  the  judge  advocate  diould  transmit  ti>  the 
witness  (or  to  some  ollicer,  etc.,  for  him)  tlio  usual  c^rtificato  of 
attendance  (accompanied  by  a  copy  of  the  convening  order),  the 
duration  of  the  attendance  to  bo  ascertained  from  the  deposition. 
R.  55^4,  Mar.,  IS88. 

IV  n  3  b.  A  judge  advocate  has  no  authority  to  employ  a  civil 
ofTtcial  or  private  ci\'ilian  to  serve  ftubpcenas,  if  by  ao  doing  tlio 
United  States  will  be  subjected  to  a  claim  for  compensation.  P. 
32, 366,  May.  1880;  ol,  4m,  Jan.,  189S. 

■  See  0.  O.  61.  D<<p(.  of  th«  Oumberlaad,  1867;  Aa.  96,  Id..  ISOS;  do.  85,  Dept  oiJ 
th«  South.  1«74;  <;.  r,  M  n,  36,  «.  Dvpt.  of  lh«  matte,  1877;  do.  13,  id.,  IBJ:  do,3 
A%.  UI1.  Div.  of  Pdi-ilii'  &  IiMit.  of  Cil  .  1S80.  ' 

Thii"  parngrnph  te\a  forih  tn«  iwiublinhed  practice. 

A  competout  judge  ndvocai*  will  properly  bo  Ifft  bjr  iho  oourt  In  mtrodiioe  th« 
taliinony  la  the  (urm  &111I  urdcr  de«iaed  bjr  him  lo  he  tlie  raout  ad^-ariiaMoun,  and 
m^Mrally  to  brins  on  moiw  for  iiiitl  and  condui't  Ihmr  ppxiM'utiiia  oomrdiiig  to  hia 
own  jwbnenl.    C«nipu«  G.  C.  M.  0.  97,  Dcpt.  of  Dakota    IA7S;  do.  38.  D»pt.  o(d 
Trxm,  iS78;  and— oh  to  the  civil  uraclice — Uafti-d  t^taies  »■.  Biire,  1  Bun-'a  Trial,  85, 1 
'MS;  Lyach  v.  B«nton.  3  Itob.,  10^;  Daviny  v.  Konn.  Aft  Mm.,  71.  \ 

'Thlsmctioa  provider:  "Tlie  jii<liK»<lvoc-nt«of  a  mililsn-  roart  iball  hBV«  poirerl 
toapiwinl  arpportw.  whoBlmll  n-c-nril  ih«  prucMMliiihitof.  aiul  tmlimony  taken  befora,! 
rurh  rriuH,  and  niity  wt  dnwn  the  tame,  in  thfl  liiiit  inRtann^,  in  rhnn  hnnd,  TlwJ 
tvporier  rhull,  b<>fur«  eutering  upon  his  duty,  be  awoni,  or  alElrmed,  faithfully  to  par-i 
form  th(!  Mmn." 

81106—12 32  , 
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IT  D  3  c.  lUU,  tliat  a  jucl|?4>  wlvucntA  iimy  cortiTy  u  neoewary  for 
"Kxpriisiw  of  courts-niartial "  the  nwossary  oxpense  incidpiit  to 
liivutmj;  a  inaU-riftl  wittu.'ss,  who  hu<l  Iwl'II  duly  Kuntmoiuxl  bt'foro 
tho  oniirt  an<I  who  hail  dtsober^-t)  (]iu  simunons  imd  left  liiii  funner 
place  of  nbodf.     C.  14704.  May  2.3,  100.}. 

IT  B  3  d  (1 ).  //fW,  iJittl  if  in  Uie  irinl  of  an  cHitor  Uie  nccuacd  rawcs 
tho  quoetion  of  in»anily  as  a  dof<'ns«>,  the  jiidpi*  advorato  ninv,  wiUi 
the  approval  of  superior  auUimity.  (•nipl»)y  on  iK'htilf  "f  llu'  (lovorn- 
nn>nt  an  expi-rt  In  roontal  disi'aais  with  a  view  l«  plaoin);  hiiii  on  Uio 
»tntiU  iLs  a  witm-.-M.  HfM,  fmlhcr,  thm  (hv  m-cwaaiy  cxpt-nsfl  ts  a 
proper  charge  af^ainBt  tlie  uppropriatiun  for  expenses  of  courte- 
mariial.     O.  I47&O,  June  4  1903. 

ITB  4.  S(%Uon  1202,  R.  S.,  authorizes  only  judge  advocates  of 
coiirtA-mai-tiai  to  istiue  proocfls  to  compel  the  attendance  of  wituomee. 
The  court  itself — general  or  itiforior — has  no  such  power.  li.  SO,  63£, 
Aug.,  iSse.-  P.  SS^  ^es,  Jan.,  IS&g.  But  llu-  judge  advocat*  is 
aiitJiorizi-il  onlv  to  vni(M(«  tho  process  of  attat-hmont.  Tlu>  statute 
docs  not  (specify  by  whom  it  shall  be  execiiU-d.  and  tlie  judge  ndvo- 
cato  is  not  aiitJionzed  to  command  any  ollicer  or  person  to  sen'e  it; 
nor  has  the  court  any  such  power.'    'B.  50,  OSS,  supra;  C.  t947S, 

Nw.  u.  ims. 

IT  B  4  ft.  A  judge  advocate,  having  attached  a  ei\'ilian  witness 
who  W118  bruugltt  to  tjje  place  of  the  court,  detained  him  one  hour 
ill  tho  guardhouse  before  orintrinK  liini  before  the  courts  For  Ibis  ho 
was  indicted  (for  false  imprisonement)  in  a  United  States  diatrict 
court  in  Texas,  lltld,  that  his  uclion  was  warranted  under  st'ction 
1202,  R.  S.,  anil  adinsfd  that  the  Attorney  General  be  requested  to 
cause  the  prosMx-ntitm  to  be  disconfinued.  ' H.  50,  191.  Ajir.,  iSSG. 

IT  B  5.  A  judge  ndvocal4>  of  a  court-niartinl  110.1  no  authority  to 
plae«  in  arrest  an  ollic*r  or  soldier  about  to  be  tried  by  the  court,  or 
to  Compel  ihf  alleniluncc  of  the  accused  before  Iho  court  by  ix-quiriug 
a  noncommiKsioncfl  oiiieer  to  bring  him,  orotheiwise:  These  are  duties 
which  devolve  iipim  (he  cimvvning  aiilhority  or  upon  the  post  ettm- 
uiuiuler  or  other  pro|jer  odicer  in  whose  custody  or  command  the 
aor.used  la  at  the  tmie.     R.  S8,  SSI,  Apr.,  1869. 

ITC  1.  It  is  strictly  thopru|K'r  iiracticofor  a  jutlgo  advocate  rtntto 
give  his  opinion  upon  a  point  of  law  arising  upon  a  military  trial, 
unless  the  same  may  be  required  by  the  court.  Thb«  nraetiw.  how- 
ever, is  often  dupurt«-d  from,  and  the  o])inioiis  of  juilge  advocates, 
suitably  tendered,  are  in  general  received  an<l  entertained  by  llie  wmrt 
without  objection,  whether  or  not,  fominlly  cnlktl  for,  lint  where  tho 
court  does  object  to  tJie  giving  of  an  opinion  by  tjic  judge  advocate, 
he  is  not  authorized  to  attempt  to  give  il,  ami,  of  coume,  not  autlioi^ 
ized  to  enter  it  uj)on  tho  record.  Whether  Xhofaei — that  the  opinion 
was  offered  and  objected  to  by  tho  court — shall  be  entered  upon  the 
record,  bt  a  matter  for  tlie  court  alone  to  decide.  It  is,  however,  cer- 
tainly the  better  practice  that  all  tho  pntoeedinp,  even  llioso  tJiat  are 
irregular,  wldch  triinspiro  in  cimnection  with  the  trial,  sliould  hv  set 
out  in  tho  risu>r(l  for  the  insiK-cUon  of  the  iwiewing  authority.  It. 
tSl^Sl,  Dec.  fS&7. 

IT  C  2  a.  The  duty  of  tlie  judge  advocate  toward  the  acciued  should 
not  be  regnnieil  iw  conluu-u  to  the  limited  ]>roviiu'e  of  "cniiiwel  for 


I 


■  Sue  pu.  067,  Aimy  ItoguUtioas  (1910). 
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ho  jiriMinor"  m*  tho  samn  It  dotinnd  in  tlin  ninetieth  lu-ticlo  of  wtu*. 
Wliens  Uie  acciiiti-d  in  iguurunt  nnJ  iiioxpLTititicwl  uud  witliout  coiut- 
tuA — 4'spt'rially  wherp  he  in  on  enlisted  nian^the  iudgs  advocate 
sliuuld  Uki<  euro  tliut  lie  doot  nut  sufTcr  up'ni  tlio  Irial  fmni  any  i;^o- 
raiicc  or  miiM«)ncej>tiiin  of  liis  legal  rights,  and  liaa  full  opportunity  to 
inti'qMiM)  !<ui'h  pica  and  muko  huvIi  dufcnM)  aa  inAy  lt<;sl  briu^  out  the 
facts,  tlie  merita,  or  Uie  e.\t43nuating  circuin.4tan<-«.<i  of  liia  ca»e.  li.  5, 
577,  ifee.,  ISCS;  55,  182,  Itte.,  1SS7.    The  judge  advocato  sh.-uld 

vise  the  aocused,  especialiy  when  i^ioraut  and  unaaai^texl  by  coun- 
ni-i,  of  his  rights  in  defense — ■mrticulariv  of  his  riglit,  if  it  exists  iu  tho 
ca.so,  to  plead  tJie  iita(ut«  of  uniitatioii  XP.  21,  t66',  Dec,  1887),  and  of 
tiLH  right  to  t&slify  in  hitt  own  hohalf.'  A  failure  to  do  so,  however, 
will  not  alTw!l  tfio  lo^al  validity  of  the  i)tx>oeeding8;  thoitgh,  if  ib 
Appear  that  the  accasfd  was  actually  ignorant  of  thcne  righbi,  the 
onii&si'jn  may  be  ground  for  n  itii  ligation  of  Hunl«ticc.  H.  55, 182,  supra; 
7.  1885,  AW.  29.  1805;  16845,  OeL  S,  1004;  l&i^4,  Oct.  4,  1904; 
■8764   Feb.  8,  1907. 

ITC2a(l).  For  the  judge  advocate  to  counsel  the  accused,  when  a 
soldier  or  inferior  in  rank,  to  plead  guilty,  must  in  general  bo  unbelit- 
tinp  and  Inadviiiable.  But  where  such  [ilea  is  vi)liuitarily  and  intel- 
ligently made,  tbe  judge  advoeate  should  properly  advise  the  accused 
of  Ilia  right  to  offer  evidence  iu  explauatiun  or  extenuation  of  hia 
ofTen.te,  and,  if  any  such  evidence  exists,  should  assist  him  in  securing 
it.  And  where  no  such  evidence  is  attainable  in  the  cjise,  the  judge 
advocate  sliould  still  see  that  tlie  accused  has  an  opjiortunity  to 
pre»4-nt  a  "statement."  written  or  verbal,  to  tho  court,  if  he  has  any 
desire  to  do  so.     R.  5,  577.  Dec,  1863. 

IV  0  3,  It  it*  one  of  the  duties  of  the  judge  advocate  to  prepare  (he 
''complete  and  acciu-ate  record"  wUieb  "every  court-martial"  is 
*ciuircd  by  tho  Amiy  Regulations  to  "keep."  'lie  should,  if  prac- 
ticable, complete  the  record  of  each  day's  proceeding  in  tJiuo  to  be 
submitted  to  the  court  at  the  next  day  or  next  session  for  approval 
or  cjrrection.  Tho  record  is  the  record  of  (lie  court,  and  the  judgo 
advocate  U  subject  to  the  direction  of  the  court  in  pre]»aring  it.  It.  21, 
679.  Nov.,  I860. 

IV  C  3  a.  Should  the  judge  advocate  bo  required  to  give  cvideuce 

a  wilnesft,  (ho  clerk  or  reporter  of  the  court  may  go  on  to  record  hia 
'Htiniony  while  <iri  the  stand;  or,  if  there  be  no  clerk  or  iviKirtiT,  he 
._jnv  record  his  own  testimony  aa  that  of  any  other  witness.  B.  21, 
17i,  Jan.,  18$6;  O.  10808.  Juhj8,  1901. 

IV  C  3  b  (1).  "UTiere  there  have  been  two  or  more  judge  advocates 

icccKtsively  detailed  in  tho  course  of  a  trial,  the  one  who  is  acting  at 
ic  close  is  the  one  (and  the  only  one)  required  to  autbcntJcatc  tho 
I»n)r(N»<lings  by  hU  signature.     R.  2j  148,  Apr.,  1863. 

IV  C  3  b  (2)'.  The  method  of  holding  together  tho  leaves  of  a  court- 
martial  record  by  means  of  a  clip  is  not  of  sudiciently  permanent  nature 
to  guamntee  the  integrity  of  the  papers  which  niake  up  the  record. 
The  method  of  binding  it^  not  jirescriocd,  hut  it  should  be  uucli  a  one 
will  secuirly  fn.sten  t^^tJicr  all  tlie  leaves  which  compose  the 
.     C.  18764-      ^        ""       "" 


cord. 


76i-A,  Sept.  26,  I90S. 


IV  C  3  b  (3).  The  recnnl  will  conveniently  and  properly  be  indorsed 
tfiide,  or  cover,  so  that  the  name  of  the  Accutt^ 


Hon  the  outside, 


cuwd,  and  Uic 
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court  l^  which  he  was  trifid,  with  the  time  snd  plac«  of  trial,  etc., 
will  b(^  anpnrenl  without  oponing  aud  cxaimtiin<;  tho  i)n)ccodiit{;». 
It.S!.SU,  Mar.  IS71. 

IV  C  3  b  (-1).  That  tliero  is  no  legal  ohjoctinn  to  jmnting  th«  record, 
or  nnj  part  of  it  (Much  as  the  urdent,  chat^e^,  and  Hp«ciiicstinns,  where 
inim<>r<m!*) ,  pnivided  of  course  thr>  sigiialuri'^  of  the  prrwidont  ntid 
jud^*'  advoc-ato  arc  writtcu  by  them  in  i)pniijn.     It.  13, 384,  i^eb,,  I860. 

IV  C  4  a.  The  statute  doea  not  imhrale  h^  whom  the  reporter  shall 
bo  nworn.  In  proctico  he  is  sworn  by  tlio  judj;o  advocate;  a  forra  of 
oath  bein^  preK4?ril>ed  in  the  Manual  ?or  Courts-Martial.  If  tJie  same 
party  is  employed  as  a  reporter  for  more  than  one  case,  ho  should, 
properlv,  be  sworn  anew  in  each  cose.'  C.  £S4,  Sept.,  1894;  4^40, 
4G47,  My  1898;  5169,  Od.,  1898. 

IV  X).  One  of  the  functions  of  the  judge  advocate  of  a  eourt-martial 
ia  the  execution  of  its  orthirn.  If  a  court-martial  adjuurnj^  subjwit  to 
tho  call  of  the  presidinf;  olhcpr,  the  judfje  advocate  is  carmnji  out  the 
orders  of  the  court  when  nolifyine  membew  of  ihr  lime  designat4-<l  by 
tho  presiding  olhccr  for  rea.s.wiiib!iiijr,     R.  68,  670,  Apr.,  IMS. 

IV  E.  The  gpneral  prpsumpti'm  uf  law,  made  in  favor  of  all  public 
oihcera.  in  tho  absence  of  aflimialive  evidence  to  ihe  f-oulrar}'  Uiat 
they  dulv  fullHl  their  functions,  applies  to  the  judge  advocate.  li.  60, 
182,  Dec.,  1887. 

_IV  F.  An  absence  of  the  judge  advocate  from  tho  court  durinp  tho 
trial  does  not  prr  se  affect  the  validity  of  tJte  proceerhn^,  but  ts  of 
■course  to  be  nvoiih-d  if  possible.  When  tht<  judge  ndvoealc  is  obliged 
to  temporarily  absent  himself,  the  court  shmild  in  jjeneral  8Usnen<i  the 
proceedings  for  the  time;  or,  if  his  absence  is  to  be  prijlongeu,  should 
adjourn  for  a  C4>rtain  period.  R.  SI.  177,  Jan.,  1S66.  No  one  can 
aasume  his  dutias  in  hw  ahscnco,  except  that  the  record  of  a  mwling 
and  ad  joununcnt  in  coa-icqucneo  of  such  absence  would  be  made  as  the 
court  might  direct.     C.  £059.  Feh.,  1898;  17038,  Sept.  10.  1909. 

IV  O.  A  judge  advocate  of  a  court-martial  may  bo  dctaiteil  t«  per- 
form other  duty,  as  that  of  officer  of  the  day  or  member  of  a  board  of 
survey  (now  8ur\'eying  ofllcer),  if  sucii  duty  will  not  interTerc  with 
his  duties  as  judge  advocate.  Hut  in  general  of  course  no  duties,  in 
addition  to  those  incidental  to  his  function  a.s  judge  advocate,  should 
be  imposed  upon  him  pending  an  important  trial.  R.  Z9,  273.  Sful., 
1869. 

IV  n.  An  officer  serving  as  judge  advocate  on  the  stajfoi  a  depart- 
ment or  Army  commander  bus  n^  such  no  authorify  to  act  as  judj^e 
odvocnie  of  a  court-martial  convened  by  such  commander.  If  it  is 
desired  that  he  shuuld  act  as  judge  advocate  of  such  a  court,  he  should 
bo  specially  detailed  for  tlie  purpose.     R.  5,  l/,0,  Oct.,  1863. 

IV  I  1.  There  is  no  special  provision  of  law  for  compensating 
attorneys  retained  tut  counsel  to  assist  judge  advocates.  Such  coun- 
sel sliould  not  be  retained  except  in  important  and  complicated  cases; 
and  the  authority  of  the  Si^ierotary  of  War  for  their  emjdoyment 
should  fii'st  be  sought  and  obtained.  The  claims  of  such  counsel, 
approved  by  the  judge  advocate,  should  l>e  presented  \o  Ihe  Secr»- 

I  Tbo  TVpurter  should  ))e  exrltide'l  from  tlie  court  during  clueed  H-inkin  ntid  not 
patmittcd  to  rocord  th«  Sndin^  or  sentence. 
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taiy  of  War,  t«  bo  paid,  if  allowv*],  out  uf  tho  cuntiogoul  fund.'     H.  6, 

446,  Dec,  ises. 

IV  I  3.  Tile  fact  of  the  sulcotion  of  a  certAin  onic«r  as  U]u  judge 
advocaU)  uf  a  mUitarv  court  is  evidence  that  such  officor  la  consid- 
ered ntiftliflod  to  conduct  the  prosecution  of  casos  boforo  such  court; 
and  iho  eui)j)oymon(  of  civil  counsel  to  ud  him  in  any  cosn  van  be 
authorized  only  by  th©  Secretary  of  War,  or  somo  proper  commander. 
For  a  judge  lufvocitte  to  employ  couti^iol  without  »urh  niithoi'ity,  or  to 
contract  with  a  counsel  to  pay  him  for  his  si^rvicon  a  certain  amount 
fixed  bi^twtvii  th«m  without  the  Kunclion  of  thv  ]>r<>p(-r  superior,  would 
be  an  irrt>s;iilar  and  unwarrantable  proceeding,  and  no  such  contract 
would  br  binding  upon  tho  Oovornment.  If  paid  at  all  he  Hliould  be 
paid  onlv  mich  amount  as.  upon  a  review  of  all  liis  services  and  inspec- 
tioD  of  t1ie  n-cord  it«olf,  xliall  bo  deemed  reasonable  and  jttst.  H.  Sk, 
345,  Aug..  ISm. 

IT  IC.  Other  than  thn  jiid^e  advocate,  who  by  the  ninetieth  article 
of  wai'  i.1  "lyqiiii-cd  t<i  prusocut*  in  the  name  of  tI»o  United  StaU-a," 
our  military  law  and  practice  recognize  no  ollicial  prosecutor.  The 
party  who  Ls  in  fact  the  arcu-ser  or  tli»  prottecuting  witm--.s.s  \»,  in 
important  cosiw,  not  unfrecjueutly  pcnmtU>d  by  the  court  to  remain 
in  the  court  room  ami  ailvi^o  with  the  judge  advocate  iluring  tht'  trial, 
if  the  latter  ivpicst^  it;  and  in  »iime  cn.te^  he  has  boon  allowed  to  be 
■ecompanied  by  lus  own  counsel.  If  audi  a  party  is  to  testify,  he 
ahoulu  ordinarilv  be  thefirHt  witnvss  examined;  this  course,  however, 
is  not  invariable.     R.  S,  I.  June,  IH6S;  29.  S^,  June,  1869. 

IV  L.  The  judge  advocate  in  our  practice  ia  entitled  to  the  closing 
areument  or  address  to  the  court,  and  ho  may  present  an  address 
aluiough  the  accused  waives  lus  ri^t  to  present  any;  the  function  of 
the  judge  advocate  at  tliii*  tttage  of  the  proceedings  not  being  con- 
fined merely  (o  u  rtplyino  to  the  uccuaed.  The  court  is  not  authorized 
to  deny  to  the  judge  advocate  this  right  to  be  heard.  H.  It,  S77, 
Jan.,  iSfir,:  32,  49a,  Ayr.,  1S72;  49,  CIS,  Dec,  1885.  The  judge 
advocate  in  his  address  ia  not  authorized  to  rend  to  the  court  evidence 
or  written  statementi)  not  introduced  upon  tlic  trial  and  which  the 
accused  has  had  no  opportunity  to  controvert  or  comment  upon. 
R.Si,iS8June,i866. 

IV  M.  Wboro  the  court  waa  convened  by  a  military  officer — as,  in 
a  cose  of  a  general  court,  the  general  of  the  Army  or  a  department  or 
Army  rommamler— it  is  the  duty  of  the  judge  advocate,  \.\\Kt\\  the 
Completion  of  the  record,  to  transmit  the  same  to  such  officer  (or  bis 
successor  in  command)  for  the  proper  action.  Wliero  the  court  was 
cjinvencd  by  the  Prt-sident,  it  is  tlie  duty  of  the  judge  advocate  to 
transmit  the  completed  proceedings  directly  to  the  Judge  Advocate 

■  lBcaemtitex<M.-ptioiiuldifficii]ty  ami  public  Itapotrtoncocivitcouttiwl  went  fonnerly 
■M)tUiifrF<|ii(tntl>-ri;tjiiiird  towwiirt  th«judg«advorRtc.iu>in(licat<!iIia  tholoxt.  Sinco 
thonvKtion.  however,  ut  (.lieofliceol  Judge  AdvucAdjUent-rklut  th«  Arcuy,  luid  of  ihe 
eoqiB  of  Judgi-  Advu-ulfv,  by  ihi"  ftt't  of  July  17,  1862,  surli  iii«tuiHTi  liavc  b(*n  of  Ibo 
rami  ocTurmiro,  Undi-r  tlin  oxUtini;  lav  (SW,  l^t),  R.  8,).  tiid<<e<l.  couiuwl  rould 
ba  employed  (at  llie  publli-  expeuM?)  fur  Ihb)  purpuw  ouly  thruUKU  'bo  IJt^partiUHit  of 
Jtu^ca  upon  the  niiuuvl  or  rvcuuuuvuUtitiun  uf  urn  Socntlory  uf  Wnr.  Sec  Diaciplioe 
inC2b. 
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General,'  in  order  that  lie  mnv  <^xorcia4«  tlic  rovuurv  function  reposed 
ill  iiim  by  scxiioii  1  l!>i»,  R.  S}    R.  4^,  457,  Dtc,  1^9. 

IV  N.  A  iuUgo  advocate  is  imt  subject  to  challenge.  R.  SS,  818, 
Oct.,  iSTA. 

IV  O.  IJnder  tlio  custom  of  Hie  Bcrvico  tho  jud^  advooato  may 
nlso  challeiigo  fur  cause.     C.  £(i59,  h'fh.,  189$. 

V  A.  E,v<'fiit  by  till*  autUority  of  uxpress  statute,  all  accused  can 
never  be  rnl'it/r4  in  ha  tn4>d  by  court  ninrtitil.  Wlierct  tic  it)  amt'iiiibltt 
to  triul,  lite  Gi)Vr['iiim-iil  iniiy  ciluiw  lilni  to  be  tried  or  may  waive  u 
trial,  at  diwrrction.     It.  S4,  413,  Aug.,  1S7S:  P.  06,  Sa9,  June,  1894. 

T  B.  Tlie  |irim-i|>le  of  the  liflli  uiiieiKlmeiit  tu  t!iu  C'roiiKtitulion, 
but  not  the  aucnUmcnt  iUi'lf,  iijiplifs  t»  courts  martial  trials  as  n 
part  of  our  cimimoii  hiw  iiiilitai'i,'.  As  section  S60,  K.  8.,  does  not 
ap[>ly  to  courts  lUiirLial.  it  dora  iiul  set  aside  tho  funeral  |>rinci|>le 
wlucti  with  courta  martial  take-i  the  place  of  the  constitutional  pro- 
vision, but  wliolher  it  npplii-^  or  not,  uii  accused  on  trial  before  u  court 
martial  can  not,  when  teatifyiiij;  as  a  witntres  in  his  own  bebalf,  bo 
oompelh'd  by  it  to  criminate"  hiiutu'lf  an  lii  an  ofFenso  in  respect  to 
whicli  he  litis  not  testilicd.     C.  14i>5,  July,  1S93. 

VB  1.  VVJien  an  accu:ied  person  denies  that  he  is  the  person 
described  in  the  eliBrgra,  hdd  that  evidence  of  identity  may  be  intru- 
duced  which  was  secured  by  surceom  in  (he  vVrmy  at  the  time  of  the 
physical  examination  reouired  by  the  Ueguhitions  and  riMordcd  in 
the  regular  records,  or  wliieb  was  secured  oy  surf^eons  of  the  Army 
when  the  arcuacd  was  a  patient  under  the  charge  of  such  surgeons.* 
V.  S4624,  Mar.  IS   1909. 

V  C.  The  fact  that  the  accused  b  an  ofTicer  of  hieh  rank  should 
not  be  regarded  lus  constituting  n  ei'ound  for  allowing  him  any  sjiecial 
right  or  privilege  in  Xus  <lefeiise  before  a  court  martial.  The  adminis- 
tration of  justiC'C  by  a  military'  as  by  a  civil  court  must  he  strictly 
impartial,  or  it  census  to  he  pure.  All  pcminis  on  trial  bv  the  one 
spccieij  of  tribunal  as  by  tlio  other  arc  deemed  to  be  imjuuI  before  the 
law.     R.  II.  2<>4.  Dtc,  'lf>l)4. 

V  D  1.  lu  order  that  he  may  not  be  embarrasMd  in  maldikg  hia 
defense,  the  accused  party  on  trial  before  a  court  martial  shoiud  bo 
subjected  to  no  restraint  other  Ihun  such  as  niav  bo  necessary'  to 
enforce  his  proaciico  or  prevent  iliaorderly  conduct  on  his  part. 
Exc«pt,  therefore,  in  an  extreme  e^ie,  as  where  tho  accused  being 

'  S««  G.  O.  72.  War  Dcpt.,  1873;  do.  39,  Hilqn.  of  .Kru\y.  IS77. 

'  It  aiavh«TglK>  noted  UiatilioonQhiindrw)  and  t)iiri*H>itili  arttcl«  of  war,  ttieoaly 
eUtute  relatiiii;  t»  (be  fonrmding,  by  Ju<lg«  atlvwmiM  o(  tJi«  proroedlam  ol  geiwral 
courbi.  L-i  incoinpktu  and  not  ia  tumnotiy  iritii  th«  {trovuioiui  'if  urlii.  101  and  IW. 
Th«  pratlitt  on  ibo  pubt<"'t  '<  nttv  roipilitUid  by  pwacraph  iiiii,  Amiy  IWulationf  oi 
UBS  (932  of  1010},  niik'h  n"|uin«  thai  ")>r<x'i't> J !(■»>>  of  nil  cuurU  and  mililarv  cutn- 
mfaaiotu  AppoiiiU-d  by  (lie  ]'n»idi'iit"  idiall  \>r-  Hcnt  dirtfl  Ui  \ha  Si-cruhiry  uf  Wur. 

»  O'Rrwin  r.  ln'i.  I..  H.  A.,  Hor>fc  0,  J8M,  pocp  233;  iwo  al»o  vol.  12,  tV-  at  l-aw 
and  Prix-'ii'duro.  [m«i<401:  wo  also  Wi||;inura  oa  EiHdence,  nctioua  22M)  to  23SS.  Ia 
tliacawof  Sutu  v.  Ah  ('hue'y  it  wiwbvld  that  "Upon  Uie  trial,  a  quwtion  wiumbod 
[ ai  to tba identity  i)tthodef(-mljiiL  Oiio  witncw  (»riiii«d  thatliRknuw  thcdi-fi.'ndant, 
and  know  Hint  tin  hod  (aiim  morkfl  (a  fttmolo  hiwd  and  1>u»t)  on  hU  ria>it  (orvaim, 
The  cuurt  tlioraupon  compelled  tJie  d'.'foiidant  a^iiut  liiii  obiocti'>ii  to  exhibit  his 
arm  in  itucb  ii  nuiiuior  oa  to  i^iow  ibe  nuuks  tu  t)i«  jury.  Held  Uiiit  Ihia  wti.iii  of  Urn 
coiirtwiunotin viiilaUnnof  thorUuKtin  Iho  Stat*  cnnstitullon  wbirh  dii'Unv  Ibat 
noponoDBhall  bo conijKilicd  'in  any  rriiniiuil  ciim  t«  bea  irllnaMiii:iiiii«t  biiit-vlf,'  " 
IhatUa-wnatproiiidicIul  ludi>(i.-iidjuiluid  ivaBDvt«mneou«."  (Bbtlu  v.  Ab  Uiuoy, 
oMu  Sam  Gikmi,  14  Nav.,  p.  70.) 
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chargt^  with  an  aggrav«t<xl  ami  licinotts  offensp,  there  b  reasonable 
grouiid  to  heliovv  Uial  ho  will  nttoiU]it  to  CDcapv  or  to  commit  acts 
of  violence,  the  keeping  or  placing  of  irons  upon  him  while  before  (he 
court  wilt  not  bv>  jiuiitjcd.'  Kvcn  in  sucli  a  cose  it  will  be  preferable 
to  pliic«  an  aclc([iialtf  (^lurd  over  him.  R.  $t,  lOi,  Dee.,  ISTO;  Si, 
S7i,  633,  Jan.  ami  Ma>t,  JS7S. 

V  D  '2  a.  It  i»  not  a  suiliciciit  di-feitae  to  a  chargo  of  Hlriking  or 
inK  other  violence  ai^aintit  a  si.ldier,  by  an  o(lic<>r,  that  the  soldier 

waa  htms<'lf  violent  and  iiisiitxinlinnto.  unk-sn  it  cle)u*ly  appttars  that 
Iho  force  employed  bv  llie  oflirer  wait  resorted  to  in  8elf  defenw,  or 
that  llie  solilier  could  not  have  boon  reprasned  or  restrained  by  the 
usual  and  U-^ilJniuto  methudu  and  iiistrumeutalitiea  of  diiKipline. 
B.  S3  tOS,  Oct.,  !S8S;  P.  43,  Hi,  Sept.,  1890;  GO.  £67,  Junt,  1893. 

V  I)  2  b.  An  ollicor  having  hud  a  verbal  idtcrcation  with  anotlier 
olBcer  (of  superior  rank)  in  which  the  latt4>r  had  (aa  lie,  the  former, 
rM}rc^entod)  um-d  invidioii-s  language  toward  Mm  and  threatened  Ids 
Ufe,  addressed  to  the  lattLT,  on  the  followinfi  day,  a  highly  abuaive 
and  in.tulting  coiiununication  in  wriljng.  ()n  hi*  being  brmight  to 
trial  for  this  offense,  ihi;  cotirt-marf  ltd  scntencml  him  only  to  Im>  repri- 
manded—^m  Bccoimt,  a.1  ihey  expressed  it,  of  the  "KToat  provocation" 
n-ceivcd  by  him,  Ihlii  thai  the  jiroper  redress  of  the  ucciiscd  in  such 
a  caae  was  by  complaint  (o  tho  proper  auperior  and  the  preferring  of 
i;liai%(<!A;  Uiat  the  counte  taken  by  him  wa»  umnthtar>-  and  unbfr- 
coming,  the  language  used  by  the  oilier,  however  reprehensible,  con- 
stituting no  legal  provocation  and  no  defense  to  liix  act  m  choired. 
P.  65  $85,  JiOi^r.  1894. 

V  u  2  0.  Iff  14  that  it  was  not  a  sulTicient  defense  to  a  charge,  under 
article  60  or  article  61,  of  duphriition  of  u  pny  uccount,  that  the 
'Brcuspd  had  an  understanding  with  the  (irst  assir:nee  that  he  was 
not  to  prwent  the  aoeoimt  assigned  to  him  till  the  accused  should 
have  an  onportunity  to  withdraw  it  and  substitute  other  swurily, 
The  fact  that  an  accii-ted  assiga^  a  second  account,  while  the  lirst, 
without  the  knowk-dgo  of  the  second  asitignee,  is  still  outstanding  in 
the  bands  of  the  liist  assignee,  completes  the  oiTense.  P.  50,  45,  SIS, 
Oct.  and  iVow.,  1891;  C.  15373,  ^pr.  6,  1904. 

V  D  3.  After  the  accused  bos  boon  arraigned  upon  certain  chargea, 
aj)d  has  plcniled  thereto,  and  (ho  trial  nn  the  iuinie  has  been  entered 
U|)on,  new  and  additional  charges,  which  the  accused  has  had  no 
notice  to  defend,  can  not  be  introduced  or  the  nrcnsed  rerjuired  to 
plead  thereto.  Sucli  chains  should  be  made  ihexubjcrt  of  a  separate 
trial,  upon  which  tho  accused  may  be  enable<i  prooerly  to  exercise 
the  riptit  of  challenge  to  the  court,  and  cfTectively  to  i>lefld  and 
defend,     if.  S4.  513  and  577,  Man,  1867. 

T  D  4,  A  failure,  at  the  arraignment,  to  take  notice  of  a  variance 
between  the  form  of  u  specification  to  which  the  accused  ia  culled 
upon  to  plead  and  anch  sperilication  aa  it  appeared  in  the  copy  of  the 
charges  sen-ed  at  his  arre-^it,  is  a  waiver  of  the  object  ion,  and  the  same 
can  not  bo  taken  advimtago  of  at  a  subsequent  stage  of  tho  pro- 
ceedings.    P.  6/,,  m,  Mar.,  I8D4. 

V  1>  5.  Drunkonncst*  caused  by  morjdiine  or  other  dnig  (see  tliirly- 
eighth  article),  prescribed  by  a  medical  officer  of  the  Array  or  civil 


'  C<rtnp«nj  O.  C.  M-  O.  62.  nopt.  of  ttio  Mlwoiiri,  IRTT;  dn.  55,  i<l.  IS79;  aixl-M 
lotliucivUpntctico — L«o  ii.Suui,  lil  Uim.,  &iiii;  I'inj])!o  v.  Huxrittgtoii,  42  Uil.,  176. 
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physician,  may  conatitute  an  excuse  for  a  breach  of  diitcipline  com-  ^| 
niittet!  by  an  ollicer  or  tt<ilili(-r,  providixj  it  quilo  cloarly  Ap)ii-dra  thftt  ^M 
this  vnm  tlie  sole  cause  of  the  offense  committed,  the  accused  not  being  ^^ 
cliareoable  with  neghgenceor  fault  in  the  ca*c.     R.  28, 3S0,  Feb.,  1869. 

VI)  (5.  The  order  of  a  commanding  otiicer  will  in  f^neriu  constitute  ^^ 
a  suthcient  authority  for  acts  regularly  done  by  an  inforior  in  compli-  ^M 
anco  witli  the  sumi^.  Where,  however,  the  order  u(  the  superior  is  a  ^^ 
palpably  illegal  order,  the  inferior  can  not  justify  under  it; '  and  if 
nrouglit  In  trial  hy  court- inartial,  or  stued  in  daiiiagi's  for  an  act  done 
by  him  in  obedience  thereto  (he  order  will  be  a<lniiit!iible  only  in 
cxtenualion  of  the  ofTonac.'     it.  2-5,  69^,  Jnne,  ISliS. 

In  t!iL«  Fair  case  {In  re  Fair,  100  F'cd.  ReiJ-.  149)  the  following  loii- 
f^age  of  the  court  in  MeCali  v.  McDowell  (Federal  Cafles,  No.  8fi73)  Is 
cite<)  with  n|>proval:  "Except  in  a  plain  cuso  of  oxcowi  of  authority, 
where  at  first  blush,  it  is  apparent  and  palpable  to  the  commonest 
understanding  that  th«  order  a  illegal,  I  can  not  but  think  that  Uie 
law  should  excuse  the  military  subordinat*  when  acting  in  obedience 
to  the  orders  of  hw  commander.  Th©  first  duty  of  a  soldier  i.s  obo- 
dionce,  aud  without  thin  there  can  bo  neither  disciphiie  nor  elPieiency 
in  the  Army.  If  every  subordinate  oliicer  and  soldier  were  at  liberty 
to  que.«tiiin  tlio  legiihty  of  tlio  orders  of  the  conuiiaiider,  nud  filwy 
them  or  noi,  an  they  miiy  coiLsider  them  vahd  or  invahd,  the  camp 
would  be  turned  into  a  debating  school,  where  tlie  jirM^iotus  moment 
for  action  would  ho  wasted  in  wordv  conflicts  between  the  advocates 
of  conflicting  opinions."  AMiile  tnU  may  he  true  as  applied  to 
criminal  cases  (nitliough  McCall  v.  McDowell  v/oa  a  civil  ca»e),  it 
certainly  is  not  correct  in  civil  cases.  See  Bat«s  v.  Clark,  95  U.  S. 
204,  in  which  tlie  Supreme  Court  bold  in  a  civil  miit  for  damagcn  u 
follows:  "It  is  a  suuicieiit  answer  to  the  plea,  tliat  the  defendants 
were  subordinate  oflirers  acting  under  ortiera  of  a  superior,  (o  say 
that  whiitevcr  may  he  tlie  rule  m  time  of  war  and  in  the  presence  of 
actual  hostilities,  military  olhcem  can  no  more  prote<;t  llienwelvea 
tiinn  civiliiins  in  time  of  peace  bv  orders  emanating  from  a  sourco 
which  is  itself  without  authority."  ■    C.  7500,  June,  1900. 

V  E.  An  objection  that  a  charge  is  not  signed  should  be  taken  at 
the  an-aignment — when  the  omission  may  be  supplied  by  the  judge 
advocate  s  ailixuig  his  signature.  By  pleading  tne  general  issue  the 
accused  waives  the  objection.     P.  Sd,  BfiS,  May,  1S9S. 

V  F.  The  prosecution  is  at  liberty  to  char^  an  act  under  two  or 
more  forms,  where  it  is  doubtful  under  which  it  will  more  properly  be 

■See  ilnnnoiiy  v.  Milchell,  1  Bku-b.,  MS;  Mitchell  v.  Harmony,  13  Uow.,  115; 
Duraut  V.  nulliuti,  4  BlaU?h.,  461;  Bobno*  v.  Sbvridan,  1  Dillon.  367;  Mrr«t|  v. 
McDowwIl,  n«u!y,  233,  aod  lAb.  C.  8,  R.,212;ClBy  v.  Uniwd  8lalM,  Dev*reux («. 
CU.).  2S;  Unitdi  (itatOi  V.  Cott,  I  Woods,  ■(60;  Uttti-o  v.  t'krk,  5  Otto,  2IM;  Kurd  v. 
Swiet,  7  Otto,  594;Sk«en  V.  Monkoimfir,  31  Ind.,  1;  Griffin  r.  Wilcox,  id..  301;  RiaK* 
V.  »at«,  3  Coldw..  SSI;  Stale  v.  8parks,  27  T«xas.  032:  Kelghly  v.  Bell,  4  FuM.  and 
Fia.,  805;  Uawkiu*  r.  Kokeby.  id.,  831.  Tlie  law  ia  tb«  eani«  allhou^  th«  order  (o 
th«  Inferior  may  eni&nate  duvctly  from  tbo  Prarideat.  Sea  Eifon  v.  D«vina,  1 
Biuh.  leo. 

*  SiDto  V.  Sparks,  vupro;  M(.-0»U  v.  M(.-DuweU,  tupra.-  MUUgaa  v.  Huvey,  3  UiMell,  13; 
B«rkwii,h  v.  BMn,  8  Otto,  380. 

'  Itut  tfaat  officert  and  ooldiere  of  the  Uuiled  StatM  who,  ia  good  lailh  without  aa^ 
criniintil  iutant,  but  with  lui  hi>iii.tri  piiipoH:  to  wirlonn  a  suppoeed  duty  aa  auldiera 
under  th»  law  of  tho  United  Stai<!«,  lu't  in  obcainaco  to  an  oider,  tbu  iUoaality  of 
whlcb  ia  not  a])paf«Dt  and  mlmbU  to  Ih«  dullext  uDdereundinK,  arn  not  Itabfo  to 
proMcutina  uncior  tb«  oinUDal  lawa  oi  a  Suite,  mM  further  tho  case  uf  Fair  dt«d 
in  lh«  t«xi.    See  aUo  U.  S.  v.  Clark,  31  Fod.  Rep.,  710. 
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brought  by  Ihu  lostimony.'  In  tho  iiiilit4>r>'  pr&ctico  the  accused  i$ 
not  fliititlpd  to  call  upon  the  prasecutioii  to  "'elect"  luider  which 
charge  it  will  proceed  iu  such,  or  indeed  in  nnv,  ciise.  R.  SS,  306, 
Aug.  Ism. 

V  U  1.  An  officer  or  soldier  put  upon  trinl  before  a  court-martial 
is  not  entitled  as  o(  ri<;Iit  to  have  counsel  present  with  liim  to  aasut 
him  in  his  defense  hut  the  priWIngo  is  one  which  i«  AloiOHt  invariably 
conceded,'  iiiul  wluire  it  is  unroa.^iunably  refused,  such  refusal  uinv 
constitute  gi'oiind  for  the  disapproval  of  the  proceedings.  R.  SS,  Sid, 
Apr.,  IS72.  A  ruurt-uuirtiiil,  liowevcr.  is  not  requirixl  to  delay  nn 
uiii-eusonable  time  to  enable  an  arcused  to  provide  bimseir  with 
counsel,     n.  30,  102,  Feb.,  1870;  O.  l.iS.9S,  Dtc.  S9,  1002. 

V  G  2.  An  uccuBc<I,  prior  to  arrai^jnmviit,  even  if  iJi  close  arrest, 
should  be  allowed  to  have  interviews  with  such  counsel,  military  or 
ciWl,  as  he  may  have  selected.  It.  12,  44l>  June,  1865;  21,  1^1, 
Dtc,  1865.  So,  Ilia  rounsol  should  be  permitted  to  have  interviews 
wit!)  any  ncei>s»ililc  militniy  pci'itnn  who  mtiy  be  a  material  witneas 
for  the  actrusiHl,  or  wboso  knowled^  of  (acts  may  be  useful  to 
the  accused  in  preparing  for  trial.  R.  I.%  S3,  Oct.,  ISOr,;  0.  18802, 
Dee.  S9,  1902. 

y  G  3.  Section  III,  Circular  8,  Adjutant  General's  Office.  IS94, 
providcH  tliiil  "no  oflicer  directly  responsible  for  the  discipline  of  nn 
organization  or  orKiinizations  under  his  command — as  the  command- 
ing oflicer  of  a  pn!*t,  band,  company,  battalion,  snuadran,  or  regi- 
ment—nor tlio  trial  olIicM^r  of  a  sumiuarv  court  will  ne  regarded  as  a 
'suitable'  oflicer  under  the  provisions  of  General  Order  29,  Adjutant 
Oeru'ral's  Ollice,   1.S90,   for  tliis   duty   (counsel  for  defense   oeforo 

Sneral  court-martial)  at  the  post  where  he  bt  stationed."  Htld,  that 
6  Mction  quoted  was  intended  to  declare  i\u'  olliccrs  mentioned 
therein  not  suitable  fur  the  duty  of  counsel,  and  that  it  should  not 
be  conslnied  as  conferring  imnn  tbeni  an  exemption  from  such  duty, 
which  \\\v\  could  waive,     v.  29,  July,  1S9/,. 

V  G  4.  By  the  use  of  the  word  counsel  in  General  Order  No.  29, 
Adjutant  (.leneral's  Olbce,  l^UO,  without  qualilicatton,  it  was  un- 
doubtedly intended  that  oirirera  <ietailed  as  such  should  perform  for 
an  accused  soldier  all  those  duties  which  usuallv  devolve  upon  counsel 
for  defendant!!  before  ci\-il  courts  of  crimiuaT  jurisdiction,  in  so  far 
as  such  duties  are  apposite  to  the  procedure  of  military  courts.  It 
would  be  proper  for  an  olliccr  so  dctuiled  to  employ  all  honorable 
means  to  acquit  him,  that  is  to  invoke  every  defense  which  the  law 
and  facts  justify,  without  regard  to  his  own  opinion  as  to  the  guilt 
or  innocence  of  the  accused.  Military  law  does  not  any  more  than 
the  civil  assume  to  piuiish  all  wmngdoing.  but  only  such  as  can  be 
ascertained  by  the  methods  of  justice  wliidi  the  law  and  the  customs 

*  "For  the  purpooe  o(  meetfas  Uie  evideuce  ae  It  may  uaunplre."  StaM  v.  lt«ll,  27 
Md.,  ATS. 

*  Sm  McNsugfateo,  p.  ITS;  Uftcntnl)  Hicion  ot  1800).  p.  04;  Wintbrop,  Mil.  Uv 
and  Ptaced«Dt«,  211. 

In  the  otw  publiKhei!  in  pai.  4,  8.  O.  US,  Dept.  ot  ilif  Emi,  W9C,  iho  DepuLrtment 
Coaunandur  iNmuiIi^i),  il*  xIiowii  by  Ih9  iwcori],  tiMt  "tvt  tlicro  u  at>  ollicor  ■  •  ■ 
availabto  far  dauil  m  couaMvl.  1<  U  lioliev^d,  coaaidering  eacli  of  the  c1i»rp».  that 
tbe  Jadgs  advDcab!  at  tha  court  aliouM  bo  abl«  to  fruanl  tht»  latcrwta  o[  tiic  uccoaed." 

OoaiiMn,  on  thi*  RubJKt,  People  v.  I>«awU,  6  Laiiriag,  44;  Pooplo  t:  Von  Alluu, 
8SN«w  Yavk.ai. 
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of  lI»o  service  prescriljo.'  F.  64,  W4,  Alar.,  J8$4;  0. 606,  -Vot.,  t894; 
ISee?,  Ore.  7.  iOOS. 

V  O  5.  Au  ajiidication  bv  an  accused  officer  to  be  furnished,  utl 
Uie  exponso  of  tlio  Uuitvtl  fitalos,  wiUi  civtl  counsd  to  defend  him 
ou  his  ti-inl  by  court-martial,  remarkfd  upon  aa  unprecedented  andi 
Dot  to  bo  eutcrl'iiiiicii.     (Paragruphi)  1012  and  1013)  Army  Koguln-j 
Uons  (11)10)  relrtlfi  to  no  such  a  ciise.    /'.  50,  £77,  Nov.,  1891.    NoJ 
authority  cxi«Ut  for  the  jmyinpnt  by  the  United  Stnt#a   of  civili 
couni>el  etnplovcd  by  nil  oHicer  or  nn  «nltat«d  man   lo  defend    hiTn 
on  his  trial  by'court'-mftnial.     P.  S2,  166,  May,  1889;  45,  4^,  Feb., 
1861. 

V  O  G.  Ileid,  that  it  is  not  the  policy  of  the  Goremment  to  incui 
expenses  for  di-feudlii};  oHiccrs  before  niiliUr>'  courU  f)X)ni  the  coii.'m^ 
quences  of  their  misconduct,  and  that  counsel  should  look  to  UtdJ 
accused  for  reimbiii'scmeut  for  any  expenses  incurred  aj*  ooun8el.f 

G.  18470,  Oct.  SO,  wm. 

V  H  1 .  In  nny  case  tiied  by  court  martial  the  accused  may,  if  haj 
thiuka  proper  (and  whether  or  not  ho  bus  tnken  (ho  sliind  as  a  wil-| 
DMS*),  present  to  the  con 
writmg.    Such  stutemen 

argument,  however,  it  miiv  and  pmporlv  should  bo  taken  into  con-] 
gideration  \>y  the  cotirt.     H.  20,  l^S.  Fd.,  1806.  I 

V  H  2.  n'hile  the  statement  ia  nut  e^'idenc«,  and  the  accused  ia  not] 
in  f^cttcral  to  be  Iield  bound  by  the  arsiinientativo  doctarationa  eoii-^ 
taiued  iii  the  wuiie,  yet,  if  lie  clearly  and  unequivocally  adiuiu  therein 
facte  material  to  the  pixwecution,  such  mav  properly 
tlie  court  and  reviewing  olliccr 
407,  Dec.,  18i>8.    Si>,  where 

odmitm  that  cortain  fnclH  exi.-«ted  subt^tniilinlly  n.-*  pntved,  bu  ninv  1>o 
regarded  as  waiving  obji^ction  to  any  irrcpilarity  m  the  form  o/  tlio 
proof  of  the  same.    H.  87,  385,  Nov.,  ISOS.  M 

V  II  3.  A  Iiir;;*)  freedom  of  expreaiion  in  his  statement  to  tlie  court  H 
is  allowable  to  an  accusedi  espeeially  in  liis  comments  upon  tho  cvi- 
deuev.     So,  an  accused  may  bo  pcrniitlcd  to  ruflect  within  reasonable 
limits  upon  the  apparent<inimu«  of  his  accuser  or  prosecutor,  tlioiigha 
superior  ofliccr  and  of  high  rattk.  *  Bu  t  an  at  lark  upon  8ucb  a  superior^  ^m 
of  a  prrsonal  character  and  not  apposite  to  the  facia  of  tho  case,  ia  nat^| 
legitmiate;  nor  is  lan^ua^e  of  marked  disn'spoct  ompinycd  toward  tbo 
ouurl.     Matter  of  t)ils  dvi^criptiuii  may  indeed  be  required  by  tho 
court  to  be  omitted  by  the  accused  as  a  condition  to  his  continuing  his 
addre»w  or  liliiif;  it  wllli  tlio  wnnl.     H.  S7,  hiO,  Feb..  1869. 

V  II  4.  Where  the  accused  submits  a  written  statement  in  his 
behalf,  or  interpiises  a  pW,  surh  idea  or  »tntcmcnt  should  bo  sigDwl^^ 
by  him,  or  bv  counsel  in  his  behalf,  and  appended  to  the  record.    (^^| 
18764.  .\<»\0,10Iit.  ^ 

V  H  5.  Tlio  publication  by  an  officer,  after  liia  acquittal,  of  the 
statement  preeout«d  by  him  to  the  court  on  bis  trial,  in  which 


clearly  and  unequivocally  auimts  therein 
ition,  such  may  properly  be  viewed  by 
r  as  practically  facts  m  the  case.*  H.  Sf, 
»  the  accused,   in   his  stati^ment,  fully 


20. 


■  8m  CminwI.  Court  Martial  MuiiiaI  o(  lOOS,  p, 

■  Roo  ti.  C.  M.  U.  2,  llvtit.  •>(  Uio  Minmuri,  l$!tU. 

*  That  a  Kworn  iiUlomciit  <*&  uut  bo  taaiie  to  m-rvo  m  llio  tuMlmonjr  i'(  Uiu  nccoMd 
aa  a  xeihutt  uuJi-r  ttiL'  ui'l  ut  Mu.  14,  1878. 

*  Tliat  a  fau-l  rliniriy  wlmitud  nr  itMiuinod  in  tho  coiirra  of  a  (rial  may  he  ronsldered 
BB  much  in  the  caw  u  11  It  had  beaa  aspramly  proved,  me  Palce  *.  b'axaclMriy,  S8 
Barb.  (N.Y.),  302.  r-      ^  r  -• 
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reflt!«lvcl  in  violflnl  and  Wtuporativn  lAnguago  u[>on  tl)«  motive  and 
conduct  of  an  olSicer  of  the  siime  regira<.'nl ,  his  uccue«r,  und  lU'tiiiuncRt) 
tiiui  ttS  devoid  of  the  ia^liiictji  of  a  gt^iil Ionian  Kiid  a  diAgniru  to  tlio 
service — htid,  to  constiluLe  a  st-rious  militm-y  oiTeiiik',  Ui  tb«  prejudice 
of  good  onior  and  militftry  discipliufi,  if  not  ind«e<l  a.  violniion  of 
urticle  61;  and  further  Unit  it  was  uo  dofcniiie  to  such  a  publication 
tliMt  thi'<  r'>iirt  on  tlio  trial  lind  pt^rmitted  the  Rtalenn>nt  to  be  made 
and  riKvmlod.    U.SS.SSZ.Df^..  /W.^■  S-',.  ISfi.  Mar.,  IS73. 

VI,  Ufli,  tlial  an  nrquiilal  leaves  th«  accusnd  in  the  condition  in 
wliich  hu  was  lN.-f'iro  Lho  triul.     C.  14tS,  JuneO,  1895. 

VI  A,  To  ad<l  a  new  member  to  a  niilitiinr"  court  after  any  material 
part  of  thti  trial  htut  been  gono  through  witn,  must  always  bu  a  moitt 
uitdesirable  measure,  and  onu  not  to  bo  resorted  to  except  in  an  excep- 
tional case  and  to  prevent  a  fnilnra  of  justice.  Adding  a  memhcr  after 
all  the  t*»timuny  has  be<.>n  introduced,  and  iiothiit;;  reniaiiis  excupt  the 
finding  and  i<«nt«ncc,  is  beUeved  to  be  without  precedent.  U.  4tt 
ess,  i\far..  IS79. 

VI  B.  Whiirt  it  U  in  peneral  undesirable  that  a  memher  i>f  a  military 
onurtshouliiU-Miiry  twawilne-w  at  a  trial  had  bcfoiiisucli  court,  untusg 
piirhaps  Ilia  tiHtiinony  relntvs  to  character  merely,  yet  the  fact  that  he 
a  caliPil  upon  to  ti'st.ify,  while  it  dop^  not  alft>et  tlio  vnlidilT  of  the 
pniceodin^,'  does  not  operate  to  debar  the  member  himself  from  the 
cxt^rci.^e  of  any  of  the  duties  or  rights  incident  to  his  nifmhrrsliip. 
Uu  remains  oiitillvd  to  take  nart  in  all  deliberntions.  including  indeed 
thn^te  had  in  regard  to  the  aamisaibiUty  of  questions  put  to  hiraHelf  or 
of  his  au;«wei'4  U>  questioiw.     R.  Z6,  £16,  i\cn\.  1S07. 

VI  C.  An  oiheer  Wiis  released  from  arrest,  then  served  as  a  member 
of  a  general  cottrt'mnrtial,  and  wns  JaU>r  again  placed  in  aiT«»t. 
HtUl,  that  eince  theolltcer  Ul  the  time  hosat  as  a  member  of  the  fjenoral 
court-martial  wiia  not  in  arrest,  his  Rtatnt  a.i  a  momlwr  of  the  court 
WW)  cntiivly  proper,     l".  li^-iO^,  Mar.  :il,  1906. 

VI  D.  A  member  of  a  cuurt-martial,  though  strictly  anstwerahle 
only  to  theconvoning  authority  for  a  neglect  to  bopre^tent  at  a»c«sioD 
of  tlie  court,  will  properly,  when  prevented  from  attending,  communi- 
cal«  the  cau.<e  of  hi.s  absence  to  tlio  proe^ident  or  judge  advocate,  so  that 
the  same  may  be  entered  in  the  proceedings.  Wliero  a  member,  on 
reapiwaring  after  an  absence  fi-om  a  sessiim,  fails  to  olTer  anv  explana- 
tion of  8»cli  a[>sence,  it  will  be  proper  for  tlio  nn-sidont  of  the  court  to 
ask  of  him  such  statement  as  to  Ine  cause  of  Iiia  absence  as  he  may 
think  proper  to  moke.'     H.  SO,  315,  May,  IS70. 

VI  E.  An  iilheer  i*  not  exempt  from  arrest  bv  virtu©  of  being  at 
tiie  time  amcmlK-rof  ngeneral  court-mnrtiftl.*     n.  7,  SSO,  Mot.,  IS64. 

VI  K.  Wlieiv,  in  the  course  of  a  trial  by  court-martial,  a  member  of 
a  court  is  served  with  a  legal  order  in  due  form  diimisiting  or  discharge 
ing  him  fn>m  the  military  service,  or  an  oflicial  communication  notify- 
ing him  of  tile  acceptance  of  his  resignation,  he  bocomr^  thereupon 
separated  from  the  Army  ami  can  no  longer  act  upon  the  court;  ho 
sliould  thorwforo  nt  once  withdraw  tlierefrom,  and  tlie  fact  of  liia  witli- 

*  ODinpiira  People  v.  Dnhrine,  M  N.  York,  374. 

*  It  Dwd  »c«n:ely  Im  ttdAnd  tluit  thu  absuQco  at  a  member  doM  not  aflvet  tiie  l«gBlibr 
ol  thepiw«(xlintt«.  providnlniiiicinimof  innmbtrarvnuiiD.    Sm  7  Op.  At,  On.,  VMC 

*Biit«nanw>tn|iinninc(<r  vfiile  actually  engigod  upon  court-nuiualdu^ahooU, 
II  pCKHcaUo,  be  a^'<>i<led. 
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drawftlp'  oxplainod  br  a  ccmy  af  Uie  itrdor,  be  entered  upon  the  rooord.  j 
R.  U,  SOS,  Dee.,  tSe/,.  But  where  ibe  term  of  service  of  a  nwimber 
ns  an  ofHror  of  vi)IunU«t>ra  oxpirod  pcixlins  a  trial  by  iho  court,  held  j 
Uiut  Uio  mi<raber  was  not  tliuroupon  (lis<{iiurificd,  but  could  legally  con-  j 
tinue  to  act  upon  the  court  tUl  actually  <liscliarged  or  muatered  out  ofl 
theserrice.'     «.  /-5.  HI.  Mar..  1866. 

VI G  1.  No  Rjipcial  rank  or  qualifications  are  required  for  the  posi-  ! 
tion  of  pivaiilont  of  a  mililnry  court.  In  our  practice  tJie  president  is  J 
not  appoiittt-d  a.-4)«udt;  lii>  i^  simply  tbo  senior  in  rank  of  Uio  tncui)>(>ra  j 
pnesont,  and  h«  presides  by  virtue  of  bin  seni<irity  alone.  If  iJio  senior  ] 
of  iJie  odievn*  delaitcd  in  tlio  convtmiiig  oi-der  is  not  present  with  tlia  1 
court  at  Uio  urif^inul  organization,  tlie  next  senior  present  becomes 
pixtaident;  so,  if  Uie  of^Hct^r  wbo  pivnided  at  tlie  boj^nning  of  a  trial  U  I 
at  a  »ubsi<()Ufiit  xtagu  of  tliu  proceedings  rulievi-d  or  cum)M>Ilod  to  bo  I 
absent  by  sickness,  etc,.,  ibe  next  rnnkinj;  officer  present  pivsidea  us  a  ] 
maitcr  of  course;  and  tbe  si^nior  olliccr  present  with  tbo  court  at  the  j 
teruiinaliiiu  of  tb<>  trial  aullienttcates  uie  pmcceclings  as  pivsidvnt.  I 
It.  SO,  i!.ii>\  Ai-r.,  IS70;  C.  53S£,  N&o.,  IHOS. 

YIO'2.  Wliiki  a  spt-cial  authority — that  of  swearing  the  judg»- I 
advocate-  is  devolved  upon  the  president  of  u  militarj'  court  uy  I 
statute  (the  eighty-fifth  artiele  of  war),  such  nflicer  has,  in  other 
respeuls,  US  in  )>reforiiung  llu-  usual  duties  of  a  presiding  ollicer,  in  I 
aulhenticatinL!  tlie  proceedings  with  his  siKnature,  and  in  communi-J 
eating  with  the  convening  ofl'icer  or  other  commander,  no  original  j 
autluu'ity.  but  act.ssun|dy  as  the  representative  and  "organ"  ol  the] 
court.*     R.  ar.  67S.  June.  ISG'J;  ifO,  S4O,  Apr..  1870.  I 

VI O  3.  Tlio  president  of  a  military*  court  has  no  command  as  such;  | 
as  president,  he  can  not  give  an  order  to  anv  other  member.     As  tlio  | 
organ  of  Uie  court  he  (pvos,  of  course,  the  directions  ni-cttwary  to  the 
re^ultirand  pixtperconduct  of  thopmceiMliiigs;  but  afnilure  to  comply  ' 
with  a  direction  given  bv  him,  w'hilo  it  may  constitute  "conduct  to 
tJie  prejudice  of  good  order  and  militarj-  dLscij>line,"  can  not  properly 
be  ciiarjntd  as  a  "disubodience  of  a  lawful  command  of  a  superior 
oHicer."mviolationof  articio2I.     R.  SO.Z^G,  315,  Apr.and  May,  1870. 

VII  A.  A  cuurt-nmrlial  hm  only  statutory  powvrs.     lifU,  tlioiv- 
fore,  tliut  it  can  exercise  no  common  law  functions  such  as  the  general  j 
power  t^i  puniidi  for  contempt.     R.  4^,  HOG,  Aug.  £7^  1885. 

VII B  1.  To  be  tjikcQ  cognizance  of  by  the  court,  it  is  not  essential 
that  a  charge  sliould  be  signe<I  by  any  officer.  If,  tliough  not  bo 
signed,  it  be  duly  ollicially  tran-smitted  by  the  convening  cummandcr, 
or  other  competent  superior  authority,  to  the  court — eitner  directly  or 
through  the  judge  advocate — "for  trial,"  or  "for  tlie  action  of  the 
court,  '  or  in  terms  to  such  etfoct,  it  i^  sullieieutly  autheniicat<^)d  for 
the  purposes  of  trial,  and  trial  upon  it  may  be  proceeded  with  by 

'  But  t>iereci>i]>i  bvnmeinl)er.  during  tLe  jiruceedliigs of  tlie  court,  vi  an  apjiolBt- 
inonl  Ui  a  lii^licr  rank,  or  of  uiJier  ufhciiU  nudi-u  of  liia  ]iniiiiulioa,  c«ii  aflccc  in  no 
manner  hb  miaiH'U'iK-y  ti>  m^t  ujion  Ilie  mini.  Tho  fact  of  the  pioiuocioii  nhimld 
iadeed  be  no(«<l  in  the  record  and  tlie  oilicer  be  iberMiler  dwignated  by  hie  new 
oak. 

*In  a  COBB  in  G.  C.  M.  O.  IIM.  Depl.  gf  Kentucky,  1365,  tho  pmccndintpi  wtro, 
pmperly,  dimppnived  Iwcause  a  inemuer  )utd  reiiwtncil  aad  uctod  uptm  the  inal  afiur 
recdvlDgofllcial  notice  ol  Ua  muatcr  out. 

*  In  dolibemtioiiM  on  quwtiona  nised  upon  n  trial,  tm  w«U  us  in  Uiu  finding  Ami  the 
adjudgiag  of  tb*  (MitAnre,  tho  preridiiig  mmubor  la  on  a  pcrfcicl  viiualit)-  with  the 
ttner  meiaberB.  Bo  baa  no  casting  vote,  aor.  if  the  vote  U  eveit,  duM  bin  vote  have 
any  greater  or  other  woigbt  or  effect  than  that  of  any  other  ueuibar.  , 
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thereon  of  the  accused.  R.  55,  S6ff,  Mar.,  t888;  SO, 
1870;  P.  69,  S58  May,  1893;  C.  3913.  Apr..  1898. 
A  court-martial  is  not  authorized,  in  its  diwretion  and 
of  ita  own  motion,  to  n^ject  or  strike  out  r  charge  or  BpccificRtioQ 
formally  iipfi>rrod  to  it  for  trial  by  competent  authority,  nor  t*i  direct 
or  permit  the  judfje  advocate  to  drop  or  withdraw  such  a  charge  or 
specification,  or  ent^rr  a  iwUe  prosequi  as  to  Uie  sumo.  For  such 
action  the  uuthorily  of  the  convening  commander  is  requisite.'  But 
where,  hy  a  special  plea  or  ohjection.  an  Mxar.  is  made  by  (lie  atx^usetl 
as  t<i  tho  ;^ufficit.'ney  of  any  pleading,  the  court,  without  rcfeninf;  the 
question  to  the  cohveninR  otheer,  la  empowered  to  allow  tJin  pica  or 
ohjection  and  nuasli  or  strike  out  the  ohargo,  etc.  *  B.  S9,  370,  Oct., 
1869:  P.  m,  378,  Nov.,  1887, 

VII C  I.  Except  where  it  auntains  a  challcnso  under  article  SS,  a 
cirurt'martinl  \»  riot  nuthorized  to  Uisi^nse  villi  the  attendance  of  a 
mpmber.*  R.  S7,  34,  Sept.,  1875.  It  can  not  excuse  n  member  to 
enable  him  to  attend  to  other  duties;  for  example,  to  act  as  counsel 
fur  tho  aecu»i>d.  For  such  purpose  he  must  bo  duly  Thieved  by  the 
conveninc  authority.  R.  21.  650,  Ktpl.,  im>;  S5',  488,  490,  Jvly, 
1874.  Wiere  a  courl^martial  n-lioved  two  of  its  inembera  on  the 
ground  that,  having  Iwon  absent  from  a  portion  of  ihe  proceedings, 
they  had  not  heard  a  portion  of  tiie  testimony,  firld  that,  provided 
Jive  membefH  had  alwa\ti  remained  and  beon  present,  tlie  validity  of 
tho  findings  and  sentence  waa  not  affected,  and  tJie  same  woiiltt 
itmperly  bo  ajipi-ovcd  unless  it  appeared  that  the  action  of  (he  court 
hiid  in  some  manner  projudiced  the  defense.  P.  15,  48,  Feb.,  1887; 
C.  4642,  Jul'/  19,  189S:  63S5,  Nov.  16,  1898;  6484,  Ott.  9,  1898; 
em.  Mar.  S6.  1899:  18S05,  July  17.  1905;  gS16g,  Oei.  5,  1907. 

VnC  1  a.  ileld  that  a  general  court -martial  has  no  aulhority  to 
seat  memlRTs  in  anv  order  of  rnuk  dilFcrcrit  fmm  that  indica(e<l  by 
the  convening  order.     C,  lSe62,  Sept.  S,  19(/3. 

VII  <'  2.  For  tho  court  or  tlio  pix«ident  of  tJio  court  to  place  or 
order  tlie  judge  advucate  in  arrest  would  ho  an  unnulhori/ed  proceed- 
ing. The  court  indeed,  in  a  proper  case  under  article  S6,  might  pro- 
ceed against  it^  judge  advocate  as  for  a  contempt.  But  an  arrest 
could  not  be  imposed  nor  a  punishmont  executed  in  tho  ca»e  of  such 
ofRoer  except  through  the  convoning  authnritv  or  otlier  competent 
commander.     R.  $.  603.  Sept..  1S6S;  21,  629,  iirpt,  1866. 

VII  ('  3.  A  eourt-nmrtial  has  no  authority  over  the  person  of  an 
accuaeil  except  when  he  i.-*  befi)rc  it  for  trial.  It  can  not  arroat  him, 
or  by  its  own  order  cnu>*(>  him  to  bo  hii>ught  to  the  place  of  trial,  tho 
eonipelling  of  his  attendance  before  the  court  being  a  duty  of  tlio 
convening  oliicer  or  post  commander.  R.  SS,  606,  Fa.,  1867;  39,  44, 
Dee.,  1876. 

vn  D.  A  militarv  court  has  no  authoritr  to  eusi^  counsel  to  an 
accused  unprovidou  wilh  coutael.  So  htttl  that  li  baa  no  power 
whatever  to  compel  an  oliicer  to  act  as  eounsot  for  an  accused.  R. 
13,  400,  July,  IS74-  ^|0^  can  sucli  a  court  excuse  one  of  its  members 
to  enable  hiiu  to  act  as  cuuiiscJ  for  an  accused.  R.  35,  490,  July, 
1874;  P.  57,417,  Jan.,  1893. 

'  ComjMie  G.  C.  H.  0.  13,  DepC  it  the  Miwniri.  lS77i  do.  38,  79,  Dept.  ot  tlie 
PUlhi.  ISTT;  do.  IS.  id..  1S78;  do.  41,  id.,  ISSO;  do.  45,  48,  Div.  of  Pndric  Md  Dept. 
or  <-«!..  1880. 

*  This  p*nutTaph  wts  forth  tho  uatablialitHl  pmcUco  in  uur  Hervic-e. 

'  Compan)  7  (>p.  Ally.  Gun.,  83. 
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VII  K.  WTicQ  a  c<mrt-martinl  tlwiros  l*>  lmv«  Uit-  beotftii  oi  llio 
tMliinuny  of  a  party  wlio  hfut  not  bin-n  inlnxliicttl  an  n  witntwa  liy  iho 
[>nisecutJoii  or  ilcronsc.  it  mikV  |)rupt>rly  cull  u]>on  llti>  JikI^  hiIvocnLu 
to  liKVc  tttK-h  party  Bummimcd,  nr,  if  he  ts  a  militiii-y  )ioisfiD,  niuy 
apply  l^)  iho  cinivvniris  auUmrity  or  poft  (rommiiiKti-V  tu  hnv*i  liira 
nrdoivd  Ix-foit)  it  til  t<-8tJfy.'  and  it  may  udjniirn  tlif>  tiiiil  fur  a  roas'ta- 
ablu  tiniu  t<>  await  Wn*  atlViiilancu.     tt.  £6,  o?8,  Ma>i,  ISGS. 

VII  E  I.  A  court-martial  (by  stth/xsna  liucftt  trrum,  tlinni^b  tlia 
judge  ftdviwnttO  mav  sumtnon  a  tolftfirni'b  opt-rntur  to  upp>>ar  Ix'fiiro 
it  and  bi-in;;  wilb  liiiii  a  Ci-rtain  tuli-graphtc  dbpalcb.  UcUt  tliat 
telci^ranis  aro  not  prmt«gwl.*  P.  SI,  US,  Apr.,  I8S9;  0.  £0085, 
July  l.%  1906. 

vll  V.  A  cuurt-niuilial  hiw.  a^  such,  no  autbority  tii  arrest,  or  to 
it'fjuiiv  its  jndg<>  aiivwate  or  other  officer  to  urn«t,  a  witness  sus- 
pocUid  <if  fiuso  sweating  upon  a  trial  which  hns  b<vn  ha<l  U-fiirp  it; 
in  such  a  case  ita  ])ro;H>r  ci>nroe  is  to  report  tliu  faclK  to  the  convvninj? 
authority  for  his  actiiin.     //.  -i,  109,  July,  ISVS. 

VIII  A  1.  CourtM-martial  (though,  within  their  rcodo  and  prov- 
ince, nuthoritative  and  in(ic))cndcnt  tribuiiiil»)  aro  bodies  of  oxua])- 
tioiial  and  rmtrictod  p<iw4>rH  and  jnriiidirtion;  their  cufrnizance  being 
confined  to  the  distinctivo  classes  of  ofTenscM  rocot^nizi-d  by  the  mili- 
tarj*  code.*  ThcJr  jurittdiction  ia  eriminal,  tlieir  function  being  to 
award  (in  ]in>per  coses)  punithmenl;  they  have  no  authority  to 
adjudi;e  damages  for  personal  injuries  or  private  wronj^.'  S,  £7, 
4^4f  •'«»■,  IHGO.  Ttiey  havfl  ni>  powor  Ij>  rescind  a  contract  or  t«  pass 
U|K>n  other  civil  riKhls-  Tdey  aro  called  into  existence  solely  for  tJio 
purpoiio  of  awanhni;  punUhment  for  niilitarv  oflenses.  (7,  S60S, 
AVv..  IS97:  mm,  Sept.,  IJ.  1901;  17768,  Apr'.SS,  June  17,  1905. 

VIII  A  2.  A  court-martial  can  not  bo  availed  of  for  the  collec- 
tion of  the  privatp  tiebtj*  of  ollieers;  it  can  take  no  notice  of  tlioir 
fuianctnl  ohUgations  cxcopt  u  ovideiico  of  fraud  or  dishonor  when 
admissible  in  proof  of  an  ofTenae  under  the  Articles  of  War.  P.  SS, 
483,  Oct.,  1889. 

■  It  has  tun  boan  lbs  pnelJc«  in  thia  cnuntry  i'rt  iho  mntxmuig;  Authority  lq  dotail 
ea  olBccr  Ui  aU*aii  a  mflllary  court  in  a  luiulBtwriul  ca^itdty—iu  «ummua  vrilnetMo*. 
eiilim'e  the utii'tiilamiT ii[  ilictuccUMid^etc.  lathftiiperiul  (nw,  iniIoi-il,iif  tho  |wna>iin 
chsrgod  wirli  mmfiliiity  in  the  Hmninatlon  of  Prmidcnt  Lincoln,  and  tried  by  mili- 
tary cninini-vi'jii.  It  wiM  ordeivd  by  Ihe  Pr«eldiiil,  Mav  I.  1866.  m  fotlowe:  "TliU 
Ilvl.  Uuj.  Ci<'ii.  horlniDli  bn  MwiKtiod  ti>  duty  aa  igiKriaf  proviNrt  manUul  genem]  ii>r 
th«  purpom*  of  mill  trial,  »ntt  atlenduice  upon  eaid  cnnUDiaeion,  uid  tha  «xocutki|| 
of  lu  Diandak-v  " 

*  See  Winraiire  on  Kvideotx,  Vol.  IV,  ractioa  2287. 

*Bt  Borrt  Walking,  3  Pel,,  IBS,  209;  Bafwtt  i'.  Cnuw-,  16  Vt,,  S*6;  Bfv>okii  t. 
Adains;  II  Pick..  440:  limoka  v.  Davis,  17  Id..  HS;  Biuuka  v.  Danwla,  2S  t>)..  AUS; 
Wodlibura  t.  rhilli|)«.  2  llol,,  2M;  SmiUi  r.  Bliaw.  12  JnhUB..  257;  Mills  r.  Kailxa,  iS 
id.,  7;  In  mnlicr  iif  Wriirlii.  :(4  llnw.  Pr,  221;  Duffiold  v.  Smilli,  SSrcoi.  &  IUwIk, 
UWj  Bell  V.  Tm^hv.  I'i  Iro.tftl  WW;  SlalO  v.  Slovens,  2  Mi-<;<ir(I,  32:  Miller  v.  Pcore, 
8W.  ULu-lt.  1141;  6  0i».  Atly.  Gen,,  125.  "A  nniM-inartinl  id  a  court  of  limited  aail 
■p«rial  )uriidicti'>ii.  It  i"  called  inin  cziatoin!  by  U,rfp  of  rxpnun  ulAtiitv  law,  tut  a. 
qKvial  pUTBiiK'.  fttii]  tn  pi?r(i>nn  a  p«rtioiilHrdu[v:  and  wlion  ilie  objorlijilii creation 
ti  BCCinnt)lltili(Hlj  il  coBfVH  Id  vxi'l.  ■  *  *  it,  ill  its  {irnreodings  or  mdU'ikx',  it 
lAiiaci'nilB  tlif  limit  t4  ita  juriiitirtion,  iJin  rrnnnbfni  nf  the  rnurt.  and  Iho  irfliccr  vhit 
9X«cair*  iiiownipni-o,  a,n>  iKwiamprn,  and  asfiiirli  are  antneraMe  I'l  tlie  narty  injtii«(l, 
1b  daaiagca  in  Iho  cuuru."    3  Giveol.  Kv.,  aec.  470.    Si-o  aUi  McNuglil«D,  |i(>.  176, 

'fW  2  (iw^nl.  Bv.,  Mca.  471,  I7«;  United  Statra  v.  Clark,  6  Otto.  «;  Waid«0 
V.  Bailoj',  4  Tauul.,  78. 
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VIII  B.  Tlie  jurucUcUun  of  couria-niortial  is  nont«iTiUiriat.  In 
B  caso  of  nil  of!ii-(>r  wlio  (•xliiliil<Hl  liinutolf  in  ii  drutikcn  condition  at 
a  public  ball  in  Mexico^  luM  that  lu»  ofTunso  was  cuf^nizitble  by  a 
coiirL-raartiol  of  tbe  United  Slnton,  HubseC[ticntiy  convemnt  in  Tuxas 
by  tbo  dvnnrtiiiotit  voniinHiulcT.  Iliis  fur  tlio  rviisua  lliat  tlio  miii- 
lary  iiuisiiiclion  does  not  recojjniz*  l^rritorialily  as  an  ct»enttal  ele- 
ment of  niilitnry  olTt'nww  but  cxt<nids  to  tho  Mninu  wlicrcvtrr  ruuunil- 
ted,  u  prinoiplo  wliirh  is  araplv  confinned  by  the  coraproheiisivfl  prr>- 
viwon  of  tlio  sixlv-fourib  nruilc  of  war.'  B.  it,  S5l,  Dtc,  1864;  P- 
48,  SS,  Jan.,  ISOi;  6/,,  64,  Feb.,  23,  IS94:  C.  tS5l7,  Aug.  tJ„  1003. 

VIII  C.  As  tbe  origin  and  authonUj  of  th«  rourt-mftrtijil  arc  Mtat^ 
utory,  held  tlint  tbo  »l4ilul4<«  must  b«  cIoskIv  followed  and  no  pre- 
suinplinii  ran  be  niadn  in  favor  of  the  coiiri.'s  jurisdiction.  R.  55, 
486,  Mar.  SI,  1888. 

Till  D  ) .  A  soldier,  pn>vided  be  has  not  been  iti  fact  diacliarRed, 
may  bo  broujtbt  to  trinf  by  coiirt-inartiul  after  the  term  of  service  for 
viuch  be  enlisted  baa  expired,  pmvidod,  before  8ucb  exDiralioii,  pro- 
ceedings with  a  view  to  trial  have  benn  duly  commencea  against,  nim 
by  arreat  or  service  <)f  formal  cbarni-s.*  By  such  nrrcsl  or  service  the 
nttlilarr  jurisdiction  attacltes,  and,  once  attacbod.  trial  by  courl- 
niartiaf,  and  ]nini;tbmciit,  upon  conviction,  may  Irj^allv  clique,  tbongli 
the  soliiier'a  t«rm  of  enlistment  may  iii  fart  expire  before  the  trial  be 
entered  upon.  In  the  leading  case  on  Uuh  pomt  of  a  acaman  in  tJie 
Qa\-y  (/»  re  Walker,  3  American  Jurist,  2S1),  tbe  Supremo  Court  of 
Massaohu^tts  held  •  {Jan.  2.^,   IS3(1)  aa  follows:  "In  tliis  case  the 

ftolitjoncr  was  am«tod,  or  put  in  coufincmmit,  and  fbarjccs  were  pn>- 
erred  against  him  to  the  Secrelary  of  the  Na\-y  before  the  expira- 
tion of  tjio  time  of  his  enli-stnicnt;  and  thin  wn.t  clearly  a  sufliciont 
commpncement  of  the  prosecution  to  authorize  a  court-martJiJ  to 

Cntceed  to  trial  and  nent'Cnce,  notwilb^tnnding  tbe  time  of  8er\'ice 
ad  I'Xpircd  Iwfore  tbo  court-martial  had  been  c/mvened."  So  hfld, 
in  a  ca»e  of  a  sohlier  of  the  Ke^lar  Army,  arrrated  on  tbe  day  before 
tJi«  expiration  of  but  term  of  enlistniciit,  with  a  view  to  trial  for  a 
mitilanr  offense  by  court-marlJal,  that  tlio  juriatJiotion  of  tbe  court 
bad  dulv  atrnched,  and  that  IiIh  trial  luight  legally  be  pi-ocoodiHl  with. 
R.  20,  Sl2,  Apr.,  IS68.  And  similarlv  hehl  m  repented  cases  of  sol- 
diers and  otlieers  of  rt^dar  and  vofunteer  regiments.  H.  5,  SIS, 
Nov.,  1863;  7,  24.  J'oly,  1864;  12.  SS2,  Feb.,  1865;  H,  229,  Mar., 
ISer,:  le,  see,  Sfut..  ISeS;  Sr,  S&9,  Apr.,  laOS;  C.  son,  Jan.,  1890; 
ISOtS.  July  24,  1902;  tStSS,  Ang.  St,  I90S;  170$S,  Oct.  17,  1904; 
17380.  Jan.  16.1905. 

VIII  D  2.  Tlio  discharce  of  a  soldier  not  taking  effect  imtil  notice 
tliorcof,  at^tual  or  coiutructive,  hrld  that  a  soldier  who  commilt4>d  a 
military  ofTense  on  tbe  day  on  wbii^h  he  was  to  be  dishonorably  dis- 
obaifiod  under  aenleiico  Hut  before  tbo  discharge  waa  delivered  to 
htm  {or  to  the  officer  in  cliarf^e  of  tbe  nrision  at  whch  lie  was  aUo 
to  be  confined  under  the  sniito  sentence)  was  amcnabtn  to  tbo  mili- 
tary jurisdiction  for  the  triid  ami  puiit»hmei)l  of  sttcb  olTenso  as 
bein^sljll  in  tbe  military  service.     P.  27.  SS:'i.  Oct.,  1888. 


>S««G.(;.  M  <).  IG,  WarnojX,.  IHI 


I 


\,.  M.  \i.  iij,  Har  i'oj>t,,  iBj  I 

*  And  am  Juilfse  Story's  v\\aivfi  <»  »"!  Jup'  '"  tTnll^J  flute*  r.  Tnivi-nt.  3  Wliveter 
O.  C,  490,  SOSj    lu  tbe  matter  tl  Dvw,  25  L.  R.,  MO;  In  rt  Ilird,  2  Skwycr,  33, 
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Vm  D  3.  A  military  proHocutioti  in  tiie  case  of  a  desnrter  has  beenl 
ill!) till! ted  vhmi  lio  is  coufincd  uiidcr  »  cliorgo  of  ditwrtioii  ftiid,  inj 
cosA  of  civil  criminal  proceedinjtB,  priority  in  prosecution  would  rclateJ 
tw  tiiat  date.     C.  14042,  Dec.  B,  1904.  J 

Vin  D  4.  A  soldier  conumtted  a  murderous  astnult  on  his  sufwrion 
olliceronemililaiyresorvation  in  Oklahoma  Territory;  A^Wthathe  i»| 
not  triable  by  acnurt  of  the  United  States  having  vriiitinaljunsdictioii.J 
as  nopimislmipiit  is  presmlted.  (Soeaeca.  5339-.'i-t4,>  R.  S.  and  U,  S.J 
V.  WiJliums,  2  Fed,  Hep.,  (il,)  Tlie  ulTensc  l-s  trinblu  hy  Ibo  crimiuiil] 
courts  of  the  Territory  of  Oklahoma,  and  i\w  ofTendnr  is  also  trinblai 
bv  a  gt'iitTwl  court-martiul  fur  striking  ld»i  superior  oUiccr  in  violiition  ] 
of  the  twenty-first  article  of  war,  or  for  aasaidt  and  battcrr  in  viola- 1 
tinn  nf  the  sixtv-second  article  of  war,  and  upon  ahandoning  tliel 
prusotuUon  instriul'cd  in  the  United  States  courts,  the  jurisdivtiou  ufl 
a  Kencral  court-martial  will  attach.'     C.  S0903,  Jan,  10,  1300.  J 

VIII  E.  Double  jeojMirdy.  {See  One  hundred  anA  attond  orficZn  o/l 
VMr.)  I 

VIII  F  1.  Suci)  loose  and  indefimlv  forms  of  charge  a8  "fraud,"! 
''wortldessnesa,"  " inefliciency,"  "habitual  drunkenness,"  and  the] 
like,  will  bo  avoided  by  pood  pleaders.  Such  rhftrgiM,  however,  in  con- 1 
nection  with  specihcatiuns  settiu);  forth  actual  niiliiiiry  nc<^locti>  or] 
disorders  (not  properiy  chntf;eahle  under  hi>et-ilie  articles)  may  ba  i 
RUStained  as  oquivniout  to  charges  of  "conduct  tu  the  prejudice  of 
good  order  and  military  discipline."  R.  10,  £80,  Da.,  1865;  S8,  SSS, 
Dtc,  t8G8. 

Vin  F  2.  Where  a  sj>ectfic  offense  is  charged  (L  e.,  on  ofTense  mado'l 
punishable  hy  an  arUcle  other  than  tlie  general— .tJxty-second — ^1 
article),  and  ihc  specification  docs  not  state  fads  constituting  »ucb^ 
a]>ocific  ofTense.  the  pleading  will  he  insufiicient  as  n  pleading  of  that 
ofTen-w.     Ix^gal  ciTctt  may,  however,  ho  given  to  a  pleading  if  the       . 
eliarge  and  specification  taken  together  amount  to  an  allegation  ot  ^M 
an  offense  c(lgni^nble  by  a  coiirt-marlJal  under  article  tW.     And  in  all  H 
cases — whatever  be  the  form  of  the  charge  or  ppeciiicalion — iX  the 
two  are  n()t  inconsLstent,  and,  taken  together,  make  out  an  averment 
of  a  neglect  or  diMtrder  puni^huhlu  under  this  general  article,  the 
pleading  will  be  suflicient  tn  law  and  will  constitute  a  li:^:al  basis  for  a 
conviction  and  sentence.    H.  II,  4OI,  Mar.,  1865;  15, 680,  Oct.,  t88S;l 
16,  551,  Sept.,  1S65. 

VUI  O  1  a.  But  an  arrwtj  though  an  almoat  invariable,  is  not  oa  | 
essentia)  preliminar>-  to  a  rnihtary  trial;  to  give  the  court  jurisdiction 
it  is  not  necesj*ar\"  that  the  nccii-ied  sliouhl  have  been  arrested;  it  is 
sullicient  if  be  vi)lun1jirilv,  or  in  ohiodience  to  an  order  directing  him 
to  do  so,  appenn*  and  sunmits  himself  to  trial.  So,  neither  the  fact 
that  an  accused  ha-t  not  been  formally  arretted,  or  arre»l*d  at  all,  nor 
the  fact  that,  having  been  once  arrested  and  released  from  arr«*t,  he 
has  not  been  rearrested  before  trial,  can  be  pleaded  in  bar  of  trial  or 
constitute  any  ground  of  exception  to  the  valtdity  of  the  proceedings 
orscntence.  R.S,77,Mar.l.^,lSG.-i;  17, 41 9,  Oct.,  186.5;  19,4lO,Fd. 
15,  1866;  28,  87,  July,  1868;  SO,  470.  Nov.g7,  1860;  36,  m,Jan.i8, 
1874;  C.  808S,  Sept.  17,  1900. 

yniO  1  b.  Persona  in  the  military  service  are  amenable  to  the 
jurisdiction  of  court«-marlial  for  military  ofTenses  committal  by  lliem 


i 


4 


'  C^iflR  (if  Corp.  KdirnnI  L,  Kuowl^  (or 
by  )(niiml  courl-nuLitul. 


ult  un  Qkpt.  bbcktiu,  td«da&d  coav 
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KuIb  ill  arriMt  or  canfiai'tnent  Hwaiting  triiil  by  court-iuartiaJ.    P.  SS, 

P^lli  (}  1  c.  A  suspciwion  from  rank  doN  not  itfTflct  the  right  of 
pUie  oflicer  tt>  Ilia  otHco.  He  rcbuiiui  tim  biUiiu  uh  before,  aiid,  aa  an 
pirircr^  rpinniiw  siihjwt  as  b^'fm-e  to  niilittu'v  cimtnl  aA  well  as  t<>  tlio 
lunsdirtioti  of  b  cuurt-martinl  for  unv  milUiirv  ofToaso  (.■•mimitt'Pd 
ipoiidiiig  tbe  term  of  BUspenaion.*  R.'SO,  lo7,  Mar.,  1S70;  S7,  Me, 
Q/oy,  IS7G;  38,  SSI,  Aug.,  1876;  30,  US,  Feb.,  1S7S;  C.  17S77,  Dec. 

I  Tin  0  1  0  0)-  The  Htatiiii  of  an  t>flir«r  imdor  mwiicnwon  is  Uic 
■uiw  whether  sucli  simjK'iisioii  lius  boi>ii  imposed  direi-lly  l>y  sentence 
pr  by  w»y  of  coiiiiiiiilalioni>f  amoresevcropunitdimeiit.  Thtin  where 
ntieiiUMK'Oof  di^iitiUsnl  n'ti»  coiiuuutod  t4isti»pL-iLNi'iufri>iii  rmik  oil  bulf 
pay  fur  one  year,  Arid  that  tlie  oflker,  uUile  forfeiting  Ibe  riglits  nnd 
privib'^os  of'ruiik  and  comiiinixl  duriri;;  Kiich  term>  'kos  yet  auiviiuble 
lo  trial  bv  court-martial  for  a  nuhtarv  offense  committed  pending  the 
8ain)>.     fl.  .iS,  -??/,  J'tn.,  IS77. 

Vin  G  2  a.  By  the  sixth  iunviidm<!nt  of  the  CoiiKtItiitioQ. 
vivdmiitt  are  giiarniiteiMl  the  right  of  trial  by  jury  "in  all  criminal 
pn«ofiitiinis."  Thiis — in  tiiiio  of  pnuco — u  court-uiiirtial  can  not 
a.-«!iunift  jurisdiction  of  an  offense  coramittcil  by  a  civiUan  without  a 
viobitioii  of  the  OiiwtituUon.  It  is  only  \ux(]vr  the  exeeptjonal  i-ir- 
numiilancra  of  a  time  of  war  that  civilinua  may.  in  <M!rtain  situations, 
beconn"  iimonable  to  trial  bv  cowt-nmrtial.'    'li.  10, 475,  Afar.,  1896; 

i,e.il,  Jane,  1867;  C.  17 fm,  A^r.  S7,  1005. 

Tni  0  2  a,  (1).  Held  that  any  statute  which  attempts  to  glTo 
Jurisdiction  over  civilians,  in  IJnie  of  peace,  to  mititaiy  courts  u 
uncoiiMtilutional.  R.  4S,  S60.  Apr.  t87Q;  C.  SOiSO,  Jnfj  SI,  1006; 
17901.  A{>r.Z7,t9iy>. 

Tni  G  2  a.  (2).  In  order  to  become  umeunble  to  the  luibtury  jiiris- 
dirtion,  an  otlicor  ^r  soldier  must  have  been  IcRally  and  fully  aifmitted 
into  lb«  iiiililiiry  siTvice  of  tbe  Um(cd  Slates.  Thus,  ArW  tlint  an 
nlli<!er  of  State  volunteers  appointed  by  a  governor  of  n  State,  but  not 
yet  umftlered  into  the  Uniteil  S)«f(«  service,  was  not  amenable  to  tbe 
juriiuliction  of  a  court-martial  of  tlie  United  Stal^i  for  an  offense 

tinniitled  while  engaged  in  recruiting  service  under  the  authority  of 

lo  irovcriior.     li.  IS.  475,  July,  IS6S;  C.  4S04,  Jittu-  8,  1898. 

TniG2a.  (3).  Iltld  that  a  cntirt-martial  would  have  no  jiirisdic- 

Ijon  over  u  civibatt  who  in  time  of  pence  bad  aHsnulted  tlio  c>m- 

lunder  in  cliicf  or  any  other  liij;b  ollicinl  of  the  Array,     llfld  furllier, 

lat  such  juriMlirtion  i,-*  exercisable  in  lime  of  peace  only  <»vcr  those 

who  have  subjcrlod   thomsolvos   thereto  by  enteriug  tlio  Army. 

a  11210,  Sfpl.  10,  I'JOl. 

Tm  O  2  b.  The  net  of  June  18,  1S9S  (30  Stat.  4K:{),  gave  jurisdio- 
jJon  to  general  eourta-martial  over  offenses  conunittea  by  general 

Soc  5  r>i>.  Atty,  Geii.,  7M;  6  id..  715. 
*Se«,  In  support  ul  tbia  view,  Et  jmrlt  Uillupn,  4  Wallaco,  121-123;  Joan  v. 

Snmnl.  40  Barti.,  m^;  In  manor  of  Mar[iD,45  M.,  14&;  Smith  v.  SIiaw,  12  Johna.. 

247,  2iS.>;  In  lusltcr  of  Siacv.  10  id.,  33-.';  Mllta  v.  Mwtin,  1&  id.,  32;  Miiwon  v. 

ioaw,  +1  IIIh..  H2,  155;  (Jriflin  v.  Wilmx,  21  Ind.,  S«;  /n  w  Korap,  16  Wi...  3S2; 

JEr  piTrtt  Mcltob»!rt»,  IC  Iow»,  eo.'j;  Ani.rim's  rtw.  5  PliilAd..  2W;  3  Op.  Atty.  Qua., 

6M;  13  id.,  63. 
.     A  clvlllui  broaeht  to  Ijul  bofura  a  courl-mi^ia],  c*n  nut,  by  n  pica  of  i^ilty  or 
iMli«r  (bmi  of  Iml  UKuit,  ctailvt  juriadirlion  upon  the  court  where  do  jurudiclion 
YS-'ittM  in  Iaw,    CampMre  People  v.  C&mpb«II,  i  Pukvr,  38Q;  Shoemaker  v.  Kwblt,  'i 
IBs«le,201;  U«or«  v.  Eluuatou.  3  8<^t.  A  Kaw1«,  IDO;  DufliAUl  v.Smith.ld.,  500. 
I 31106=— 12 33 
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pnsuiim  during  ttieir  confincnipnt  as  hucIi. 
not  iiilendfld  to  make  any  other  c1iaii);«<  ill  exisliiig  law  » 
bu  so  »;oii3tru«l.     a  5589,  Pre,  IS98;  JOOOS,  Apr. 


Hdd  that  Uiift  act  was] 
law  iktid  tihuulcl] 
not  bu  so  voRstruod.     C.  6589,  Drc,  IS98;  JOOOS,  Apr.  SS,  IBOli 
1S9S6,  Jan.  li,  1003;  l6Sm,  Ayr.  £3  1304- 

Tni  Hi.  It  can  not  afTect  the  Riithority  nf  a  court^inArtJal  to  take 
cognizance  of  tlio  militury  ofTuiisA  involved  in  iin  iitiurv  comntiltudl 
by  a  Riildifr  ngaiiLst  an  o(lic4^r,  tliat,  before  tlie  trial,  the  latter  lias] 
n-sifiriod  or  hwn  othorwJso  »i>|>arAtiHl  from  the  Army-     H-  ■5-.  fl2.i,  ■ 
Mail,  i^"^^- 

VIII  H  2.  Tlio  acetified  has  a  rtglit  t»  b«  prettent  during  all  the' 
iitaterial  pn>ceedinE8  of  his  (rial.     Utld,  howi'vw,  iJtnt  ho  may  waiva 
t]io  right  to  b«  present,  and  if  \m  dora  ho,  the  vallfUtv  of  the  pntcced- 
inp  IS  not  ttffi-c-ted.'     R.  SJ,.  488,  Ai>r.,  Ism.     //</</ fiirth«r,Uiaij 
where  an  arcnt«cd  had  thiin  absented  himself,  the  court  had  juri'tdic-'] 
tion  to  eontinuo  the  procet'dings  and  arrivv  at  n  finding  and  tMrntonce.*^ 
R.  H.gffO  and S95.  Dec.  1864;  *f,  169.  Jan.  1869;  C.  14767,  J vne  IS, 
1903;  Jan.  4  a'wi  Fei-  18,  1904,  «"«  '■'6.  6,  1908;  t394t,*  Mar.  I, 
1909.     Utld  further,  in  stiph  a  case  that  if  Uie  accused  has  counsel, 
tJie  court  mny  in  its  diwTotion  allow  such  couiutel  to  continue  iJie  i 
presentation  of  the  case,  iiicludinj;  the  intniduction  of  evidence  and 
tlio  i>re>tentatii>n  of  an  aimiment.    R.  19,  4S7,  Mar.,  1866;  C.  14767, 
June  IS.  1903;  S1787,  Ji%  16,  1907;  £3941,  Mar.  1,  1909.  , 

Vni  113.  when  an  nflicer  or  enlisted  man  has  been  airaigned 
before  a  duly  coti-stitulcd  court-martial  for  an  olTense  legally  tnuble 
by  it,  the  juriadiction  thus  atUched  can  not  be  set  aside  uy  a  proceos 
of  a  State  rnnrt;  tlie  iuri.'tdii-tiiin  of  the  latter  being  for  the  time 
suspended.  The  offenacr  may,  of  course,  he  volimtarUv  surrendered  : 
by  the  United  States.'     P.  8, 484,  June,  1886. 

'  VIII  I  1.  An  onUcr  or  soldier  (cxrcpt  us  otherwise  provided  in  the  j 
sixtieth  articli')  ceases  to  be  amenable  to  (he  military  juri'idief  ion,  fori 
oJfen.sc!*  commit  U'd  while  in  the  military  Bcrviee,  after  lie  ban  boeaj 
separated  therefmni  bv  resignation,  dismissal,  being  dropped  fort 
desertion,  mt»l^ro)it,  d^itirharge,ete.,and  baa  thi»  hccnme  a  civilian.*! 
R.  1,  396,  Nov.,  1S02;  2,  4-%  Mar.,  imS;  12,  476,  July,  1865;  /.t,' 
W8,  Dee.,  1864:  19,  64  atid  71,  Oct.,  1865;  SI,  37,  Nov.,  1866;  Si,  Si\ 
and  48,  Nov.,  1870.  and  S7t.  Aug.,  1871;  S3,  364,  Stpt.,  187£;  $4, 406l 
and  4£S,  Aug.,  1873: 35.  649.  AW.,  1874;  4^,  313,  Jum,  1879;  60, 6S4, 1 
Aug.,  1886;  C.  14S89,  Aug.  13,  1903. 

'  12  Cyp.  627  nwl  niithorilim  cited. 

■  8m  Kisbc  f.  The  Sutf,  7  Ohio,  \m;  McCorklo  v.  The  State.  14  Did..  39;  8 lata  p. 
Wamlro,  Itf  Iml.,  357;  U.  ,S.  v.  Longbory.  13  BlaLch..  2IJ7  (F«hI.  Cm.  15631);  State  v. ' 
Pewocb,  50  N.J.  Law:tl;  t^Iuto  i>.  Commoawt^altli,  2  Ky.  Lu<r  R«i).,  30&;Cooimoa-  I 
«x«1th  t.  Fred  M.  Smith  et  al.  163  Mbm.,  411.  i 

*  In  this  cMo  1J)«  accvoed  officer  eaapM  during  tlio  triu]  aiul  went  out«M«  iIia] 
Ifinlio  of  tbo  Uuit^td  Statoi.  Hie  court  proooodttd  with  iho  tml  and  notitttticed  Ui»] 
nlicor  to  duminml  and  conflnenwat  At  hard  Ubor  in  a  pcattentioiry  for  Bve  yc*.n. ' 
The  senteaco  was  approved  and  conJlTmed  by  the  Prmideal  and  ordevwl  carried  inla  ' 
C'xccuii<iu,  and  the  {jroreL-diDj^  wcvo  publiiuuid  in  G.  O.  No,  46,  Wiu  Dopartment, 
lOOS,  and  n  poailontiBry  dnidtinnted  an  the  placo  of  conflneineat. 

*  ti  Op.  Alty.  Gei)..  423.  Ei  parU  Mi^Roborlc,  IS  lotn,  69S. 

■  Sm  thi»  prinHnie  repeated  and  illiiniraind  in  Q.  r.  M.  O.  4,  le,  War  Dept.,  1871: 
G.  O.  60,  Depl.  of  IVaiwvlvanta,  18fi.^;  do.  43,  llid.lle  Depl,,  ISiTO;  do.  22,  Dwrt.  ol 
thoMiwwuri,  18«fi.  f  .         '  .       V 

See  Parker  e.  Clit-o,  4  Burrow.  2419  (dated  1779).  that ofBcoraof  tbo (Etritwh) atmv, 
"alter  rcdgatn^  their  commiMioiui,  r<«i>o  to  be  objectaot  military  Juritaiction.  Tlie 
Sack  vlllo  cat*  if  not  a  precedent  either  in  England  or  thia  coiuliy. 
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vni  T  I  e.  A  pnpaon  who,  by  rojwon  of  aoceptanM  of  wsjenation, 
disiuiiMiiil,  dJscliHr^o.  c-tc,  has  Iiccoinu  wholly  dstscljed  from  tnu  inili- 
t»ry  service,  ran  not  ho  niarlo  liable  to  trial  by  conrt -martial  for 
offotiscM  conimittod  wlulo  in  tho  somco  on  tho  (H'ound  (hat  sui;h 
offeosea  were  not  diaco^-ered  till  after  he  had  loft  the  arrav.  It.  $7, 
S74.  Afar.,  IS76. 

VIII  lib.  The  rotuniiiiR  by  a  dismissed,  etc.,  offirer  or  soldier  to 
the  9orvi<'6  does  not  revivo  a  itiriadirtion  for  offenses  committed 
whiltf  lie  was  in  the  service  which  liad  hiiiscd  upon  his  beinf^svparatod 
fntm  it.'  It.  5,  31/,,  Nov.,  /AY«;  .W,  64!/,  AW.,  !ii74;  SO,  601,  Jufy, 
omZ/W-i.  Aug.,  18S6;  C.  S28J,0,  Mar.  4.  l&OS. 

VIII I  1  c.  An  honorable  dischartK!  rpJeas<>s  fn>ra  and  marks  the 
trnnination  of  (ho  pitrlitular  contract  antl  term  of  cnH.>4tnient  to 
wliich  it  rchitcs  only,  and  docs  n<it  thcrcforo  relieve  the  Mohher  fr^im 
the  conspfjuencfti  of  a  dcscriion  committed  during  a  prior  enliatmrnt. 
y.  4(>.4'AOd.,IS9l;oS,  179,A}7r.,  iS!>2;  69.86.  Apr..  189S.  Simi- 
larly htid  with  respect  to  a  diachari^e  without  honor.  C.  HIS,  Mar., 
18&B.  These  dwclittrgc;*  reicaso  the  soldier  from  amenability  for  all 
ofrcoses  charped  against  him  within  tbe  particular  term  to  whirh 
Ihey  relate,  ntcluding  that  of  deaertion,  except  as  provided  in  the 
sixUfth  article  of  war.  C.  SO/,1,  May,  1896.  But  a  diHhonornblo 
diBcharffe  (i.  e.,  by  sentence)  doos  not  relate  to  any  particular  contract 
or  tenn  of  enii^tment;  it  is  a  dtschareo  from  the  military  service  as  a 
puitisliment — -a  complote  expulsion  from  tlie.j^mv— and  covers  all 
unexpired  enli.'4(men(ii.  A  soldier  thus  dishonoralily  di.'u^har^od  tan 
nt>t  he  uunio  nmennble  for  a  desertion  or  other  luilitJirv  offense  com- 
mitted  under  a  prior  enlistment,  except  as  provided  m  the  slvtieth 
article  of  war.  Nor  would  a  subsequent  enlistment  after  such  dis- 
honorablo  discharge  o|>orate  to  revive  the  amenability  of  the  soldier 
for  aueh  offenses.  P.  6.i,  170,  siipra;  66,  J66,  Aug^  1891B;  69,  65, 
Apr..  1893;  V.  7614.  Jan.,  1900. 

Vin  I  1  d.  The  retention  of  military  control  over  a  dishonorably 
di.srhnrpMl  soldier  for  the  purpose  of  execution  of  sentence  does  not 
confer  military  juindiction  over  offenM.'s  that  may  have  been  eom- 
mitti^l  by  him  previous  to  his  separation  frum  the  service,  as  ho  is 
held  uiuler  control  a.-*  a  fjeueral  prisoner,  not  tut  a  soldier.  U.  31,  34, 
Nov.,  mo;  Si,  I'M,  Dec,  1871;  33,  364.  Sept.,  187S;  4I,  SB8,  Mm, 
1878;  C'.7GI4.  Jan..  l.'iOO;  8061,  Apr.  19, 1900;  9406,  VeA:.  HO,  1900; 
10003,  Apr.  26,  1901;  13926,  Jan.  12.  190$;  17S67,  Apr.  17,  1905. 
Uild,  that  the  act  of  Juno  IS,  \Am  (30  Stat.,  4S.H),  which  conlerred 
military  jurindictioo  over  BcneriJ  prisoners,  did  not  confer  upon 
courtt^'ntHrtial  jurisditrtion  as  to  offenses  eommittt'd  by  sueh  men  pre- 
vious to  their  dishonorable  discharge.  V.  776S,  J^ar.,  1901/;  S06t, 
Apr..  liHMI;  9.i06.  Ac,  1900. 

Vm  I  2.  On  the  4]uefltion  aa  to  whether  a  comnussioned  officer 
could  be  tried  for  misconduct  as  a  cadet,  lield.  that  there  it  ground 
for  the  view  tlmt  a  prowcution  may  bo  instituted  nfrninst  an  olTiwir 
for  an  offcnue  commitl^-d  while  a  cadet,  although  no  prec^^dent  exists 
in  the  military  service  for  such  prosecution.  Cadets  are  uot  discharged 
upon  graduation,  but  may  be  promotrd  second  lieutenants;  there 

'  Itistobeundentowl  tlmt  the  g«n<!mlnilo  of  UiAnonunftaability  to  military  trial 
o(  odloora  and  Mldicn  afuw  dinclun^,  dwuitdal,  etc..  tor  otTeDftm  cotninitted  prior 
tkoreto  w  Rubject  ta  a  «ped(ic  etalutory  uxcoptjon,  vii,  that  i>rovided  ta  la  the  con- 
dodlag  prcrvWon  of  th«  tixliolb  ulid». 
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woiil<l,  therefore,  appear  to  be  nn  hiatufi  in  Ihit  mnitary  atatwi  cit  9 
muti  bctwiiiti  tliu  tunc  hu  serves  na  a  rtulvt  ul  lliir  Mililnrv  Acntlemlj 
anil  tlio  timn  wb<?n  he  servee  under  a  commisaion.  C.  22^75,  i/ar^  ij 
{007.  ] 

IZ  A.  A  rourUmortial  should  i»  Hcneral  bo  left  to  dolcrmine  ita 
own  course  of  proredure,  cxot'ot  wher<*  tho  »nnin  in  (kfinfMl  by  1»W(| 
r^l^ulation,  or  u))a>;o.  H  vruula  be  uiiWHiraiik-d  by  usit^e  to  n><|uir6 
in  ordors  that  a  court-martial  shall  adopt  a  rerljiiii  priK-<>diir«)  in  an^ 
case  or  rliu<s  of  chsc:^  n^t  to  n  niAtl4>r  pmiKTly  within  its  diMTC-tionJ 
Thus  a  commander  could  not  propt-rly  oraa-  tJiat  <.•*>«  ris-inartiiU  conJ 
VMU'd  by  him  should  tnke  tpniimoiiy  in  caacs  in  whii-h  the  ac^^uaodt 
pleaded  (;uUty,  thou|;li  ho  nii-^ht  properly  nicoiumend  Ihivir  doiue 
so.     //.  S4.  tSH,  Feb.,  IS7S.  \ 

IX  B  I.  Thpro  in  no  Uw  prohihitint;  n  (-(mri'innrtinl  of  the  Uiiitt-dl 
StatcH  from  silliii;^  on  Sundav,  and  tliu  fuet  that  a  fic-iil4.-n(-o  of  ancU 
a  cotirl  is  Bdiudgcd  on  that  day  can  afr«ct  in  no  mnniK-r  its  validity^ 
iu  law.  H.  S.%  SBl,  eS7,  Nov.,  1877,  and  Awj.,  JS7ii;  C.  ZifoSl 
Feb.,  tS97;  165!}!,  Dtc.  9,  tUffJ.     ...  .  .  1 

IX  C.  A  court-martial  is  suthorizMl,  in  its  discretion,  to  lut  wittt 
doors  closed  to  the  public.  Ex<.'c)>t.  however,  when  temporarily 
closed  for  delihoration,  coiirts-marlial  in  this  coiintn'  am  alniotit' 
inviinnbly  opi'ii  to  the  public  during  n  trial.  R.  i9,  34,  June.  ISS9J 
But  ill  a  pnrtieular  case  whore  tlio  ofTeiia-a  charypd  were  of  a  (wan- 
daloim  naluns  it  was  iiM^oimneiided  tliat  tbo  court  ho  dii-o<;t4>d  to  sit 
with  doors  cloiMid  to  tlio  public.  C.  teS7,  Aug.,  1S96;  G.  O.  M. 
Rtconl  No.  0S974. 

IX  D.  A  court>manial,  after  having  entered  upon  n  irinlwliii-h  has 
to  bn  su»ponded  on  arcoimt  of  the  absence  of  material  wilnp^i^cti.or 
for  other  cause,  ix  nuthoriised,  in  its  discrotion,  to  take  up  a  now  c 
not  likely  to  involve  an  oxt«nded  invest  ij^ation,  and  proceed  with  i 
to  its  termiaation  before  resumini;  tlie  trial  of  the  first  case.    R.  ' 
£81,  Aug.,  ISeS;  9,  650,  Sept.,  1864:  26.  5^8.  May.  1868. 

IX  R  1.  \\1iere  tlieactcomniittedinvotve^ii«veraldi.ttinctofrADSM, 
tliu  Accu»C4l  may  pn^jiorly  be  arriugned  upon  the  same  uumber  of 
separata  charfp-H.    R.  30,  4^9.  July.  1870. 

IX E  2.  A court-iiiaitial  is  authorized,  in  am/ case,  in  its discretioa, 
to  permit  un  a<.-4.-usi'il  to  withdruw  a  plea  of  uol  guilty,  and  substitute 
oiie  of  puiltv,  and  I'ice  versa,  or  to  withdraw  either  of  tlieso  general 
plens  and  HuWiituto  a  special  plea.  .Viul  whurvtvur  the  accuiiisl  applitv 
to  ho  allowed  to  change  or  modify  Ids  pica,  the  court  should  in  gen- 
eral consent  provided  the  application  is  nmdo  in  goml  faith  and  uot 
for  ihe  purpose  of  delay,  anu  to  griuit  it  will  not  n-sitlt  ia  utiroaaon- 
ahlv  protracting  llie  invejiligation.     R.  30,  672,  Oct.,  1870. 

tX  K  .'{.  Fiiii'j  and  cireuniutAUceD  wliieh  uro  properly  oiatt«rs  of 
evidence  are  not  Icigitimuto  subjects  of  pleas;  as,  for  example,  cir- 
cutiistaiires  going  to  exteiuiato  the  o0ctuc.  Thus  lirld  that  cood 
condurl  of  the  accusinl  in  bHtilusulHoquciit  to  the  commission  of  the 
offetise  chatted  could  not  properly  bo  pri?!<ented  in  the  form  of  a  ph-a. 
B.  6,  79,  Apr.,  IS64.  So  hdd  that  tliu  fact  that  the  charge  was  pre- 
ferred Uirough  personal  hostility  to  the  accused  waa  not  matter  for 
plea,  hut,  if  dei^ired  to  be  taken  ailvniitagu  of,  should  bo  offered  in 
evidence.    R.Si,654,Ort..  IS7S. 

IX  E  4.  Where  an  a<'cuse(l  declined  to  plead  on  the  ground  that  hd 
was  so  mucli  under  the  iuflucuce  of  liquor  at  the  time  of  tJie  acta 


lii« 
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charged  that  Iia  couUl  not  remember  what  occiiired,  hfld  that  tlie 
court  properly  dirucU-d  a  plwi  of  "not  Kiiilly"  lo  bo  uuterotl.  U.  4^, 
64a.D(c.,ISti5. 

IX  10  5  •.  Wliilo  it  can  not  pruporly  bo  ordrrrd  by  n  coinniftiKlor 
that  coiirla-martinl  (Mnveued  by  Jiiiu  sniiU  not  retoive  plt-iis  of  giiUty, 
or  nhall  take  evidence  on  llio  merits  iiolwithstwiiiing  pli>aa  of  guilty 
aro  iiiter|)0!)od  by  ibo  accusod.  it  is  y«t  propi-r,  ttiid  m  m-noral  desir- 
able, part ie 111 Arly  in  ca-ws  of  enlisted  men,  and  e:ipe<-inlly  where  the 
8p4>(riiK-ations  do  not  fully  set  forth  llie  fuels  of  tliu  rtisu.  tlmt  tbo  prose- 
ciilioii  hIiouUI  be  instrueteil  or  ad\-i»ed  to  intro<hire,  with  tlie  consent 
of  the  court,  eviileu<.'«  of  iho  cireuuutaiicTii  of  tliu  offt-iiDe,  wliuro  the 
plea  is  Kuilty  etjunlly  as  whero  it  in  not  giiilty.  This  for  the  reason 
tJiat  Uie  «<iurt  nniy  ho  bctti-r  emibled  correi-tiy  lo  npprt'ciatw  the 
nature  of  tito  ofTouso  committed  nud  thus  to  ealimnte  the  measure  of 
puiiislimout  proper  to  bo  Rwnnlod;  and  further  that  the  reviewin, 
authority  nuiy  bo  bettor  enabled  (o  vompruhend  the  entire  case,  am 
to  determiiio  whether  the  s^'nlenre  shall  lie  approved  or  di^pproved 
(iji  wholu  or  in  part),  or  shuil  b«  niiti^Klvd  or  (in  whole  or  m  part) 
remitted.  Where  iniieed  the  sentence  is  not  <iisi-retionfti7  with  the 
court,  lliu  former  rensun  does  uot  apply,  though  in  xucli  cnso  tlie  evi- 
dence may  be  tle^irahle  as  the  biwis  for  a  rtcommnuialion  by  the  mem- 
hct>^,  Hot  whi-n'>  llio  Hontenre  is  tnaudatory.  the  InttiT  n'OHOii  apphm 
with  the  ureator  force,  siiieo  tho  mandatory  punishmenla  under 
Artirles  of  Wur  aro  in  general  of  tho  severettt  quahty.  and  tho  review- 
ing ollitcr  ill  uctiuft  upon  tho  aamo  is  called  upon  to  exercise  an  ospe- 
ciolly  grave  diH4-ivlion.  In  enyilal  cases  particularly,  it  is  most  impor- 
tant that  all  tho  fitcts  of  tho  case — all  circumstances  of  extenuation  as 
well  as  of  agj;ravntion — should  he  exiiibited  in  evidence,  R.  3,  $47, 
Srtrf.,  /A#5;tf.  370,  Sfj)t..  lSe4;  29.  tU.  Jvht,  IHSU;  39.  me.  Oct., 
Isil;  C.  SO.'/3.  Oct.,  ISifS.  In  pmctice,  the  alwciH-e  of  evideiiro  to 
illuxiniln  the  offrriMc  has  been  found  peculiarly  emhurriissiiif;  iti  ease* 
of  ilf^nifTs.  luantajorityof  these  cases  ill  which  the  plea  is" 'guilty," 
tho  PTord  is  found  to  contain  no  tivstimony  whatever;  and  a  full  and 
intelligent  conipreheiisiun  of  tho  niiture  of  tho  olTense — whether 
dettired  upon  Iho  orit;inal  review  of  tho  proceedings  or  upon  a  subse- 
quent application  for  renii^ion  of  gentence^is  Ihue,  lit  many  iiuitauoes 
not  attainable.'    R.  !i7,  160,  Sept..  1868. 

But  in  all  cases  whore  evidence  is  introduced  by  the  prosecution 
after  a  pica  of  guilty,  tho  accused  should  of  course  bo  afforded  an 

2portunity  to  oITit  rebutting  evidence,  or  evidence  as  to  character, 
L>uld  ho  desiro  to  do  so.     U.  13.  4i!3.  Feb..  IS65. 
IXK<'>a(l).  Wherever,  in  connection  with  the  plea  of  piilty  a 
stali-metit  or  confession,  whether  oral  or  written,  is  iiiicrposeiT  by  the 
accused.  Imth  plea  and  atatement  shouhl  be  considered  together  1^' 

■  Tlw  priadple  that  in  ciimm  id  which  tho  jjIca  inpuilty  the  court  iliotild  take  («>• 
ttmirtiy,  wbora  ncceHory  tn  tho  compnehmding  ot  tne  beta  and  tb»  doing  of  jii(li<:e 

in  «arlv  i^viicral  iirdcn  nf  ttiK  War  IJoiokmncnt.  Thiw,  in  ti.  O.  23  af  1^10,  Uitj. 
Ohi.  klaminb  (coDuiuiDiiin^  iJio  Aniiy)«ipKMw  hinwett  w  follow*:  "In  every  caw 
In  whid)  a  prUDner  plimlti  guilt}^,  it  ia  the  duty  of  tho  caurt-marlial,  nutwiihataad- 
ing,  lo  rertni-o  anil  to  repoK  in  itK  pmecedtnin  each  «rid«nce  u  may  tiflord  u  fall 
knovlixlife  ol  the  drciuiutaucMt;  i<  b^inj;  eteenlial  lluit  the  Eacla  and  partlculare 
ahinild  bnkuuiruiuilicM-it'luauituty  ii  is  toivport  on  tliocMo,  or  whuhave  diacretion 
incanyinit  lluiMDt«o<«  jnto«0«cl."  AndteeG.  O.  SI,  of  1833,  toaeimilv  effoct. 
See  G.  C.  M.  O.  00,  Hdqra.  of  Amy,  1877. 
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thocourt;  and  if  itiato  bogftthcrcd  fromtlifstftlcmcnlthal  evidence 
oxials  in  rrguni  lu  tlio  aU«.>$;c>il  offciiso  wliicti  wilt  coii^tiliiti-  n  dofcuse 
to  the  chor^f'.  or  rntiflVft  tli«  acciiseci  from  a  measure  of  ciilpabilitir. 
the  court  will  properly  call  ujjon  or  jK-rmit  the  judge  ad%'Ocat(>  to 
obtain  aud  introduce  such  evidence',  if  practicahle.  li.  14,  ^'^  and 
606,  June,  1866;  66,  666,  May.  18GS;  &8.  123,  Sept.,  1868;  $9,  11, 
348.  June  and  Oct.,  1869,  and  658,  Feb.,  1870. 

IZ  E  .">  a  (2),  It  not  unfrf^qtionlly  happens  upon  trials  of  enlisted 
m«-i)  that  tli«  accused,  in  pbadiii^;  ^ilty,  will  procMvl  to  make  a 
sialemrni  (oral  or  written)  to  the  court,  which  ia  in  fact  ittconfUtrnt 
with  I  ho  pli-a.  Tliut;,  in  a  caso  where  tfii*  acousod,  being  evidently 
ijnioraut  of  the  fonno  of  law,  pl<>nd(-d  guilty  to  an  artiticiaJly  worded 
diargfl  ami  njxrilinttion,  and  immvdintoly  then-u|)Oii  made  »i\  oral 
staicmenl  t«  the  court  of  the  particulars  of  his  conduct  setluig  forth 
facts  quite  incongruous  with  his  plua,  and  no  cridcnce  whatever  was 
introduced  in  the  case;  held  that  the  statement,  rather  than  the  plea, 
should  be  regarded  as  the  intelligent  act  of  the  accuswl,  ami  that, 
upon  considering  both  togetluT.  the  accused  should  not  be  deemed 
to  have  confessed  his  gxiilt  of  tne  specific  charge.  R.  8,  ^74,  Apr., 
1864;  17,  46,  Junf,  1366;  30,  S3,  Jvly,  1869.  In  such  a  case  the 
court  will  properly  counsel  the  accused  to  plead  not  guilty,  or  direct 
such  plea  to  lie  rhtiTcd.  ami  proceed  to  a  trial  and  invi'Stigalion  of 
the  nR-ril»(  (H.  6,  867,  370.  Sept..  1864);  the  judge  advocate  mtroduc- 
ing  liis  proof  preeiselv  an  imder  an  ormnary  plea  of  not  guUty.     P.  61, 

394,  Sept.,  im.     ' 

IXIT  i>  B  (3).  In  the  inteieste  of  justice  and  for  the  purpose  of  fully 
informing  itself  of  the  facts,  the  court  mnv,  in  its  discretion,  allow 
tho  introduction,  by  either  side,  of  raat*rial  testimony  after  tins  case 
has  been  formally  cJoaed,' but  before  a  findhig  had  bi'en  reached.  Such 
a  proccc'iing,  however,  must  bo  of  courao  exceptional,  and  a  party 
shouhl  not  be  permitted  to  offer  t(«timony  at  this  stage,  unless  he 
exhibits  good  reason  for  not  having  produciMl  it  at  tli«  usual  and 
proper  time.  R.  IS,  4OI,  May,  1866;  17,  393,  Oct.,  1865;  SI,  SS, 
No".,  1870. 

IX  E  5  b.  The  admission  of  evidence  after  reaching  a  (indbig  and 
receiving  the  evidence  of  previous  convictions  is  highly  irrej^lar. 
80  lung  as  t  ho  proceedings  remain  in  \\s  possession  tliu'  court  may 
properh'  reconaidpr,  modi^',  or  change  the  findings  and  sentence,  as 
it  Bccs  /it,  but  it  is  quit«  iiiijirojwr  to  reopen  the  cose  by  hearing  new 
eridence  after  reaching  a  nnduig  of  "guilty"  or  "not  guilty.  C. 
18764,  Maijn.imO. 

IX  F  I  a.  An  itidtvtdnal  pardon  mu»t  be  pleixlcd;  but  a  court  b 
bottnd  to  lake  judicial  notice,  as  affecting  ila  jnriadiclion,  of  a  general 
pardon  or  nnuuwty.  Thus  where  a  court-martial  failed  to  do  so  in 
the  trial  of  a  deserter  who  had  returned  to  service  under  the  t^rms  of 

'  Coinpitre  F.bnlutrdt  v.  Slatfi.  47  Oa.,  EOS;  aiid  oee  lJi«  tj-ial,  hy  rmirl-iiiarliiil,  of 
II.  fi,  Hiirru  (ICx.  Ucu-.  Ni>,  1*,  H.  R.,  39th  Voag.,  IjI  mam.,  p.  25),  «h«ro,  on  Uie  day 
nil  whirh  thu  aj'diwl  WM  to  pronont  liM  flnnl  anrunioia  f»  tlio  miirt,  aii<l  wliirli  wm 
two  (laya  a(t«r  tlio  fomml  irluHinf*  of  tlie  com,  tli«  dotenee  -wha  allowed  to  t&tiwlnce 
n«w  tottiniMiy  on  tlie  merlin. 

It  ia,  Biofoovor.  the  duty  of  a  court-tnartial  to  M9  tint  injtirtir*  in  nnt  don«  tli« 
aocuBOa  by  ttio  aamlwlca  on  the  trial  uf  iuptopcor  iMAinoiiv  prejudicing  his  dgfeaae, 
oTiiiifaiHy  tending  ti)  ngxnivntA  tJio  m{>ninauet  cJuuvgd.  In  theinleruslaof  JunUce^ 
tliore^>n<,  rho  r-tiirr«  RiA/  «xcliid«  lurh  tMttntotiy,  altboogh  ita  adiOM^n  may  nnt  be 
objerud  to  mi  the  pan  of  tlia  accuwd.    Coinpan  State  v.  O'Connor,  OS  MueDiiri,  374. 
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tbo  amiiMty  proclamation  of  Mtirch  tl,  lS6n,  tliis  Sad  appooring 

prom  the  RpWifi<-At ion  to  (ho  cbargu  of  <li«crtiun  vymn  wliicii  Iiv  was 

'tried,  it  wauheld  llmt  the  court  was  without,  jiirisiiiction  of  theoflfenso 

and  that  th«  trial  had  was  illegal.     C.  137A,  Apr.,  1S95. 

I     ^^y  I  ft  (I),  A  plea  of  u  restoration  to  duty  by  competent  aulhop- 

Btv  without  trial,  tindor  i\w  Army  Ucguiations,  ]8  iti  tlw  nnturo  of  a 

plea  of  tl  (-onijtrut'tive  pardon,  und  a  f^)o<I  special  plra  in  bar  of  trial. 

but  goinjj;  to  trial  on  the  general  lisiio  waivi'S  it.      H.  4'^,  Oj,  May, 

1S8S. 

HE  F  1  a  (2).  The  fact  that  a  sergeant  haa  bncn  rfduciMl  to  the 
ranks,  confimsl  in  arrost,  and  required  to  perform  work  under  tlio 
custody  of  n  sentinel,  though  siieh  a  dliposition  may  bo  in  exeeas  of 
authority,  can  not  cnnittituto  a  legal  jdea  in  bar  to'a  trial  upon  the 
cbarge  for  whicli  he  was  arrested.  Such  treatment  is  apposite  to  the 
case  only  a.s  entering  into  the  consideration  of  the  question  of  tho 
guaniftm  of  punisbmenC  ui>on  conviction.     R.  47,  £4^.  J'lly,  1883. 

IZ  F  2  a.  Objectiona  \n  the  chan;i\s  or  specifications  in  matters  of 
Jorm  should  be  taken  advantage  olby  tr|>ecia]  pletm  in  tbo  naturo  of 
pleas  in  abatement,  or,  better,  by  motion  to  strike  out.  Such  are 
objecUnnfi  to  (lio  spwilicntioiia  as  mnrtilirinl,  indefmiie,  or  redun- 
dant; or  as  misnaming  tlie  accused  (or  other  i>ei'sons  required  to  be 
specified),  or  misdescrihing  liim  as  to  his  ranlt  or  olfice;  or  as  con- 
taiiiiiii;  iiisulUcicnt  atle^ulions  of  time  or  place,  etc.  In  sucli  casM 
the  objection  should  be  niised  by  a  special  plea  in  abatement,  or  by 
motion,  iu  order  that  errors  capable  of  amendment  nuiy  bo  ameiKJMl 
on  tlie  spot  by  the  judge  advocate,  and — the  plea  of  hot  ctiilty  (op 
iiilly)  being  then  made— tho  trial  nmy  proceed  in  the  ustinl  manner, 
bjeclious  of  this  class,  not  thus  taken,  will  properly  be  considered 
aa  voaivcil  by  tiie  plea  of  guilty  or  not  guilty^  and  their  rxiiitence  will 

I  not  then  affect  ttio  validitv  of  tJie  proceedings  or  Kenli^nce.  R.  5, 
m,  Dee.,  1864;  7,  ^H.  /'VS.,  186/,;  .9.  518,  Aug.,  1864;  15, 117,  Mar., 
1865;  &i.  140,  Jan.,  1867:  So.  100,  Sept.,  1867;  t8,  37$,  Feb.,  1869; 
90,  i88,  Apr.,  1870;  S4, 32,  Nw.,  187S;  35,  450,  Jum.  1874:  38,  654, 
Jwu,  im;  51,  144.  Ftl;  1887:  m,m.  Afa>,.  1388. 
Where  without  pn>]iniinar>'  objection  the  accused  pleads  guilty  or 
not  guilty  to  a  specifieation,  in  which  he  ia  incorrectly  named  or 
di-!«-ribe<l,  such  pimi  will  be  regarded  as  an  edmisfiion  by  tbo  accused 
of  his  indentity  with  thepersnn  thus  designated,  and  bo  can  not  there- 
after iibiwt  to  the  i)li!ndings  on  ot^count  of  misnomer  or  misdescrip- 
tion.»  k.  5,  577.  Dec.,  ISGA;  IS,  117.  Mar.,  1885;  25,  100,  8«pt., 
1867;  51,  144.  /■>*.,  18S7:  C.StStS,  Nov.  4,  !007. 

IXF3a.  An  insane  perwm  is  no  more  com  pel  cut  a'*  ft  witne*t  before 
a  court-martial  than  at  common  law.     Testimouy  admitted  of  a 

■  CotDpnro  Hnord'a  Critninal  PIcniiinE.  2H;  U.  S.  v.  Wllwia,  7  P«1«M,  IGO. 

*  Obiw-tUnu  U}  the  rhAiw*  uid  npeeutnilMiu  od  accoimt  d  maUw  of  vubMmx,— «a 
that  tMy  do  Dot  cuiituiii  ihu  necmanr  allegaliontL  or  olberwiM  do  not  mt  forth  farla 
ooiurt)tutiD|i  aiUitaiy  ofTntircH.-^oiifd  pmperljr  bo  miulo  ot  llie  oiiim-t  ot  llie  piw- 
c«edii)ga  by  a  epecul  plon  in  the  nature  of  a  drntumr,  or  they  will  in  geaeral  bu 
nnudwi  m  iniii«(/. 

Bo.  objvctioiw  Roins  In  tlin  IcrbI  amttitution  »r  eompoiiiion  iit  iliu  court,  or  to  lla 
jwMiatim,  idiould  aim  )>ronerly  be  qMcially  pMMBwd  yihtm  Ibo  aci-uncd  b  tint 
(mlled  upcn  lo  plead:  valid  objectloaa  ol  tbia  radial  character,  however,  ara  not 
iraJMd  if  the  KCiiiod,  iniiUi*d  of  tubmitttng  a  •peciftl  pt«a.  ploadH  over  to  (ha  lueriu, 
■bics  tmuent  can  not  cun(«T  jtirMiciioD  oo  a  court  tnAniot  wboro  uoiu!  vxiaU  tn  Iaw. 
<Sm  C.  IMf7,  Hw.  7  :9M.) 
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iKTEHin  nhown  to  he  iiutojin  shouUI  li«  Blrirken  nut  on  motion  made.J 
P.  SO,  370,  \m.,  IS9I.  | 

IXG  1.  Whereimiii-ationaofinsiinity  are  developed  by  iho  ucciuuhI  I 
in  the  coume  of  a  trial  by  court-martini,  tJie  court  will  ]>ropprly  I 
suspend  proceedinjn  and  report  llie  fuels  to  llio  coavenin;;  uulliiirily,  j 
adjoiiniing  nu-HnwIiilo  to  nwait  hia  ordent.'     H.  3.i,  Gfil,  Jan.,  IS7-f.  I 

ZX  II  1.  The  ot>ji>clof  the-  li^isliition  excluding  tlio  judge  nUvo<-Kto  ] 
from  cIo«4k1  aftssions  of  a  coiirt-nmrtial  is  not  only  tJiat  lliere  stioiilii  Iw  I 
no  unfairiieKN  to  ilio  acoiwttd,  but  tlint  there  should  b<-  no  jioAsibility  of  J 
aueh  unfaimesa,     nie  atntule  does  not  contemplate  the  exercise  of  1 
any  diweretiou  by  'lie  court  in  tlio  nmtlJT,  nor  d'K-!*  il  admit  of  any  ] 
exception  beiti';  made  to  the  jiniceibii'c  do^eribed  and  required,  even 
though  siirbescejit  ion  bo  in  favor  of  tlie  aeeua«i.     A  atrirt  eomiuiano*? 
with  Hfi  re<|uireiiiL*tit-s  is  iiccCMsary,  niid  a  failure  t<i  comply  witli  thl^m  J 
would  ]»robab!y  be  held  to  vitiate  the  pmewxlings.'     AJilv'tsed  there- 
fore in  tJto  particular  ea.t«,  that  if  tJiu  court  had  not  arrived  al  n  fuid-  ' 
ing,  the  eoiirt  1m>  dissolved,  and  a  new  one  ajipoinled  for  the  trial 
rfe  nm-o  of  the  aoeused.     <\  lS.i7,  Oct.  I,  180S;  4664.  Juiy  £3,  iSSS;i 
12963.  Jul'/  n,  190^:    t.^740.  Mar.  IS,  1904.  I 

IX  II  1  a.  nie  act  of  July  27,  1802  (27  Stat.  278),  mjuirine  ll>e  1 
withdrnwal  of  the  jmliire  arivrH-ate  whenever  Uie  court  sits  "in  chwcil 
session,"  ?if!il  not  to  ap)ily  U>  a  ineetiiiR  of  (he  court  to  hear  read  tlie 
re^'ord  of  the  findings  and  sentence,  such  prociiHling  being  no  part  j 
of  tlio  trial.     /'.  ee,  3G:i,  AW.,  tSffS;   C.  USW,  Oct.  So,  JOOI;  I674e,.\ 
.\ov.  -t'K  JS(}.',:  21394,  Autf.  27,  1907.  \ 

IX  H  I  b.  Ilrlil  thatatviurt-martial  lunv  Kit  in  cIosmI  mntitoii  before  I 
it  has  l»een  swoni.     C.  5773,  Jan.  3l,  IS^!).  I 

IX 1 1.  Ithaitnotunfrequetilly  hapiN'-ned  that  onlinteil  men, chariged  1 
with  Jfvrrtion,  have,  in  coniRi^tiim  with  a  )ilca  of  guilty,  made  a  slAtU' 
ment  disriaiming  having  had,  in  abaeiiling  thcniM-lve^,  any  intention 
of  nbnnd'ining  tno  service,  and  stating  factJi  which,  if  true,  constitute 
abf»i'iR-e-wilhout-leave  only.  In  such  a  cnso  the  accused  can  not  in 
general  fnirly  bocojivicl^d  of  dcnerl  ion  in  tlio  absence  ofun  investign- 
tiiin,  iind  tho  court  will  pnn>eriy,  therefore  induce  him  to  change  his 
plea  ti)  not  guilty,  or  <Iiri'*'t  thi^  plea  to  be  enterinl  and  lake  auch 
evidence  as  mav  he  atUiinable,  to  sliow  wliut  ofTcuso  wits  actually 
commilteil.'     if.  SC.  6(1^,  Mau,  isaS. 

IX  I  2.  S(ntcnici)t-4  incnniiislcnt  with  the  plea  hara  not  rarely  been 
made  in  cases  like  larceny  where  several  dislmct  elements  are  rei|iiire«l 

'  Sue  a  cam  of  ih\»  iiaiiire,  wliere  tlii«  ciiune  vm  iiiiroued.  hi  <>.  V,.  M.  O.  SB,  Ileni. 
ol  the  MifHOuri,  ISRtt.  An  Ui  lh<-  nimiliir  iimi-tko  <>(  Ihc  i-ivil  <-(>urbi,  mw  Poii()m  r.  Ah 
Yirw.42(;ul.  IS;  oU.>Tflrfn  .■,  .'*wt.\  ■Si  .\rk.  34. 

'Ho held  hi  cawe  pittiiiiiheit  ia  S.  (I.  19.  Iiept.  i)f4V>lora<lii,  IKW;  amlS.O,  33,  Oept. 
ut  Ihe  Kaa^  1800. 

'Tboviumot  thoJudKB  Ad^'omoGoiinralhBvnli'WQbilopKKl  inlhofonwal  iicthtn 
o(  thi>  Wmt  nnpnrtnwnt  ami  in  niiineruiiM  onlen  of  lhi»  variuiiD  tnilttur)'  i)ir)iATlmeat. 
Ac.  ciimnian<lB.  In  U.  C.  M.  O.  2,  War  Dnjrt.,  1S72,  thn  Swn-iarj-  i>f  Wiir  i>l>«<rvvn. 
In  rqpinl  to  two  <'MCt>  of  noldinni,  an  fnlbwn:  "'Hwi  wtiUimi  ural'-menl*  N>il>mitl«(l  l>y 
tbo  aecutod  ara  mautwlichjrjr  o(  tWU  pleaa  of  '(.niitty.'  The  cutirl  nhuiilJ  h»vu 
rarard«d  tlioM  atatemanU  tia  iMulniliiing  the  cflM-C  of  th<!ir  plcui,  and  nbuLild  has-ii 
had  tha  accui>«(l  inctructed  a*  to  thoir  1«gal  rittbta,  and  advued  to  chaaga  tboir  pint* 
witli  a  view  io  tlie  hearinz  ol  (flMlmoajr.  It  not  untreqi^uonlly  hajiqteiu  ttial  mldiem 
do  DO t  undwHtand  ihu  tegaldiGrvrnni-o  butwuvn  abMniro-withou t-1oav«  and  dcnivrl  iua,  ijt 
arairtiolly  iinablv  toducriminaMoAkilhagndeallheif  utlMicM.a«d«t«irminml  by 
thitir  inoiivw.  Tboy  tha*.  soiuetimett,  ignoqnntly  plead  guilty  and  aiw  eealeiiCTiJ  for 
(-rimi.'><  [i(  which  ihi>y  niay  bo a^'iuolh*  iiincKMinc.  TIm  piocoeaincK,  Undines  and  win- 
U-Di-unamdwkpiinived."^  And  need.  C.  M.  O.  31,  War  Dopt..  1S76. 
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to  c^iiHtitiite  Ui6  oriiiio  in  Inw.  Kor  exnmple,  a  tioldier  wilt  ploud 
(^lilly  to  a  i-li»r<^(i  nf  lArr«ny.  aiid  thereupon  make  a  stateinmit  dis- 
cliumiiig  ihp  petiiliiir  Intent  {anhnun  fiiniitdi)  npcossary  to  Uic  ollensc, 
thuit  roully  ndinilliiif; only  nn  unuiiUiortzud  Inking;.  Iii  such  oo^cui  tlie 
rourb  Hnll  uropeHv  instruct  tlie  aricused  tlmt  he  flhoiihl  chnncn  hin  plea 
til  not  guilty.  )Ui<].  if  lie  ilM-linw  to  do  so,  will  iiroporly  ciiiriipnn  the 
jiidKB  a«iv<t('iit6  to  inlrodtiro  evi<lonce  shMwiiiK  the  actUAl  oflense  com- 
mitt^'d.     H.  28,  f>77.  June,  tStiO;  Zli,  G/iS.  f-'rh.,  1870. 

IX  K  I.  A  ti«  vulL'  upon  &tij  proposition  aubini1t4>d  In  thn  i-ourt  is 
equividont  to  it  vote  in  the  negftfeiTe^a  miijoritv  vnle  hetn<;  nefe-tiary 
til  tt  <t«teriniiiiilii)n  in  the  itTfinniitivc— and  the  propusitinn  is  not 
anpn>ved.  Where  the  vote  is  ii  tie  Upon  im  ohiectiiiti  In  testimony, 
thn  ohjivtion  i.i  not  i^ustainod.     Where  it  \»  tiwl  upnn  n  rerlidn  pro- 

Jmrnni  liu<liii<^  or  furni  of  scntunoc.  the  »tiiiic  tu  not  adopted.  It.  St, 
n,  610,  July  and  Avfj.,  1871;  S2,  tSG,  Nov.,  1871;  J&,  SS4.  Jttne, 
lS8g;  0.  SOat.  Jan.,  IS96. 

IX  K  ^.  Th«  polling  of  a  eourt-niartial,  in  tlie  manner  of  a  jury  or 
otherwise,  is  a  procoeiiinp  wholly  unknown  to  militnry  law.  So, 
where  itn  oirucr.  acting  as  (tic  cutinsel  of  ii  soldier  on  trial  hv  court- 
marrial,  demanded,  on  tlie  conrt  ruling  ndverKely  upon  the  admission 
nf  A  rtixx'iiJ  plea,  that  it  ho  polled,  hthl  ihut  hi.-s  aetion  was  wholly 
irrvjni'ar  iw  well  lU)  dUr&spec-LftU  to  Uie  court.'  R.  34,  iS4,  S*pt., 
IS7.i. 

IX  K  '.i.  Where  tiic  mftjority  of  tlj(>  nicinhcrs  of  a  ooiirt-niartiiU  have 
come  to  a  decision  upon  any  question  raiseil  in  Uie  eourse  of  tlie  pro- 
ceedings, or  ujmn  the  Undin^  or  sentence,  no  in<lividual  of  the  minority, 
whellier  the  president  or  other  member,  is  entitled  to  have  a  ptvUat 
made  hv  himself  aftainM  sueh  ilm-isinn  entered  upon  the  reeord.  The 
eomdusions  of  the  rourt  (except  in  ca»o«  of  death  sentences,  where  a 
concurrence  of  two-thiriU  is  reijiiired)  are  t<i  he  detennined  invariahly 
by  the  vote  of  tlie  inajnritv  of  iKs  mcmhem,  and  it  i^  much  les^  iintwr- 
tanl  that  tiidividuni  inenihers  should  have  an  o|)portuni(3'  of  publish- 
in};  their  personul  convi'lions,  than  tliat  the  action  of  the  court  sliould 
appear  iiihiu  the  formal  rccoril  a»  tliat  of  the  a^^rnfral-o  body,  and 
snoulil  curry  wei;;hl  and  have  elTect  as  such.  K,  it,  30:i,  Dre.,  tS64; 
So.  542,  Slay,  I8<t8.  Nor  can  a  prol««t  (against  the  funting  or 
otJiorwisc)  by  a  miiiorttv  of  the  members  be  appended  to  the  record 
on  Ii  separate  paper.     U.  SG,  Sf>4;  Feb.,  1S75. 

IZ  ['  I.  Kor  the  president  nf  a  eottrt'mnrtial  to  tuunimo  to  ndinum 
the  court  a-^ainut  the  vote  of  tlie  niivjority  of  the  members  would  ne  an 
unauthorized  act  an<l  a  grave  irrecularilv,  properly  aniijei'ling  him  to 
a  ehan;o  under  iJie  sixty-second  wticle.'     Is.  SO.  S/,8,  Apr.,  IS70. 

IX  L  '2.  An  adjournment  ffinc  Ji>  has  no  more  let;al  effect  tJian  a 
Htnmle  adjounimcnt.'  It  ifoea  not  dissolve  the  court,  as  n  court  hius. 
in  fact,  no  power  u>  leniiinute  its  own  existence.  It.  SI,  679,  AW., 
1886;  ae,  588,  June,  1SG8;  4£,  ln8,  Ffb.,  IS7.9.  After  an  adjouni- 
mcnt »iiur  diff  tlie  court  may  without  being  reconvened  by  the  con- 
ve«ing  authority  reasscmhte  and  take  up  and  trj-  a  case  referred  to 
it  by  the  conveninir  authoritv  precisely  a«  if  it  had  not  wljourned  at 
ail.  /;.  19,  GS8,  May,  1866;  4I,  S8S,  June,  1878.  It  may  also  be 
reconvened  by  the  convpninj;  authority  ^ter  an  adjournment  sine  die 

»  Bee  0.  C,  M.  O.  37,  Wat  Dqn..  1873. 

■ChwirflUckeiiKliB,  (i.O.  l-l,  WurDepl.,  IKSO. 

*  Blown  V.  R<w«.  Sap.  CI.,  U.  C,  1900  (-(4087  Law);  aud  i««  S:i  Op.  Ally.  Geu.,  2». 
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for  Ihc  purpose  of  rcconsidomlion  of  iia  judgment  on  «  particular 
case  aiul  be  direftod  U>  rofmrao  Llio  seiiten<-e,  etc..'  It.  SS,  SOS,  Dee., 
1887;  C.  56H,  Jvly  S4,  ISfUf. 

IX  M.  Wliero,  Uulcud,  thoro  aro  tio  iuiLl>cri»l  proc'cetUiit?!  5ft«r  tJie 
sentence,  tlie  miliscription  of  ihe  latter  by  the  pr&iident  and  judge 
ndTocfito  will  conitlituto  a  .-tufRrirni  auUturiUmtiot)  uf  tlic  rcooru  as  a 
whole,  li.  19,  616.  May.  IS66.  Where  tlie  president  or  judge 
advocate  litL'*  benii  <^hangecl  pending  Uie  trial,  it  m  of  roiir^'o  the  laitt 
one,  the  one  wlio  was  sorvin);  at  llio  cloue  uf  tlio  trial,  who  should  tnan 
the  rer<»ra.  It.  HO.  60.',.  Jan..  1875;  C.  63SS,  Nov.,  1898.  A  judKe 
advocate  appoiiikvi  after  the  tonrlu-iion  of  a  trial  would  not  be  com- 
petent lo  nut  lien  ticHti>  the  reconlof  such  trial,     C.S2^,0ct.,lS9S. 

IX  N  1.  Where  the  reconi  of  a  trial,  aa  forwarded  lo  tJie  reviewing 
authority  for  Ids  action,  iis  deemed  bv  Iiiin  to  eNhibit  some  error, 
onuBsion.  or  oUier  defect  in  tlie  pruceedini^  capable  of  boixig  supplied 
or  remedied  by  tlic  court;  as,  for  example,  an  inatle<|ua1«,  ille^, 
or  irre^lar  seiitom'e,  or  a  fltidin^  not  autliorized  by  the  evidence;  or 
an  omission  of  some  material  matter — aa  a  failure  to  preJix  to  the 
record  a  eopv  of  tlio  convening  order,  or  to  authetitirate  tlie  procecd- 
iiifTs  by  the  signatures  of  tlie  president  and  jud|;e  advwale,  or  to  enter 
tiio  propel'  statement  ns  to  tlie  members  prft*ent,  or  to  recite  as  to 
tlie  olFerint;  to  the  uccuKcd  of  an  oiipurtunity  lo  object  to  tlic  liiamu  or 
as  to  the  quaiifyint;  <if  the  court  Ity  the  prearribed  oaths,  or  to  fully 
nvord  tlio  plea,  finiUng,  or  wntence;  or  some  mere  clerical  error  in  a 
mutl«r  of  form — the  court  iiuiy  and  in  {;onerul  properly'  will  bo  recon- 
vened bj'  tlie  order  of  tlie  reviewinft  ofhcer  (the  convening  authority  or 
his  sucoiwftor  in  the  command)  for  the  ]iurpo*c  of  correcting  iJic  record 
in  the  faulty  ijartictdar,  provided  a  correction  be  practicable.  lu  a 
case  of  an  omifnon,  the  object  of  course  is  tliat  the  record  may  be 
made  to  conform  witli  t)ic/act.  If  the  fact  is  that  the  proi'«e<ling, 
appartntiy  merclv  omitted  to  be  reconled,  was  actually  not  had,  tJie 
proposed  correction  can  not  of  coui"se  be  made.  There  is  no  limit  to 
tJio  number  of  liints*  that  a  court  may  1«)  recouvoned  for  a  revwion  of 
its  proccediiitts.  It  is  not  often,  however,  reassembled  a  se<'ond  time 
where  it  declines  on  the  first  occasion  to  make  the  correction  dosiRHJ. 
a.  I,  AS7.  Dre.,  lS6e;  S,  lo4,  Apr.,  IS63;  11,  .190,  Ftb.,  ISOS;  16, 
SOS,  May,  1865;  £8,  £86,  Dec,  18as.  avd  30^,  Jan.,  1869;  C.  168SS, 
Jan.  SS.  im- 

IX  N  2.  The  order  reassembling  the  court  will  properly  indicate 
the  particular  or  particulars  aa  to  which  a  revision  or  correction  ia 
desired,  or  refer  to  papers,  a^-compiuiyiiig  it,  in  which  the  ^tppoisod 
omiKsion  or  other  detect  is  sot  forth,  it.  11,  9S,  .Vot'.  IS64.  Wlietlier 
Ui  make  the  proposed  correction  will  he  in  the  discretion  of  the 
court.  Tlic,  reviewing  authority  can  not  of  course  comjwl  and  would 
Beairely  bo  authorized  to  tommavd  the  court  to  make  it.  R.  7,  IIS, 
Nw.,  I86S;  S4,  /,.15,  Sept.,  1S7S. 

IZ  N  3.  A  correction  can  bo  mado  only  by  a  legal  court.  At  least 
five  therefore  of  tlie  members  of  llio  court  who  acte<l  Hi>on  the  trial, 
must  b«  present.  That  there  aro  fewer  members  at  the  rca.sso[nbIiiig 
than  at  tlio  trial  is  immaterial,  provided  five  are  present.  It.  So, 
666,  Oct..  1874.  The  judge  advocate  sliould  be  present.*  H.  I,  487, 
Dee.,  186S. 

'  Hn>wo  V.  Rnnl.  ritcxl  nipra. 
,  *If  the  «)url  clusM  lie  should  withdraw  (act  ul  July  27,  ISW,  s.  t). 
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IX  fv  4.  It  is  not  in  ireneral  net^easary  or  <]ofliral>le  tliat  tlie  acruaed 
bo  presont  nt  a  revision.  Wliorp.  hiiwover,  niiy  i>o*sil>Io  injii^ilirc  nmy 
result  from  his  ubscnro,  lie  sliunld  bo  required  or  porrmtted  lo  be 
present,  and  witli  coiinspj,  if  prpfcrrw).  Thus,  where  the  defect  to 
b*  corrocted  (•oii«ist.«i  in  ati  oinis^ioii  propt-rly  lo  set  forth  a  special 
plea  made  or  objection  taken  by  Uie  afrcuseil,  \t  may  be  desirable  that 
litf  sltoiild  bo  [(Ffttent  in  order  tliat  ho  nmy  be  hcanl  as  to  tho  pmper 
fiina  of  tlio  propowod  trorreelion.  Whoro  the  urror  i^  cUrical  merely, 
or.  tliough  relatinc  to  a  materiid  particular,  ronRi-sta  in  the  oniLsnion 
uf  a  fomiul  slftkn)ciit  only,  tliv  iirvsonc-^  of  lJi«  itcciisod  i»  not  in 
penenJ  railed  for.     R.  9,  Gli.  Sept.,  ISfJ/,. 

IX  N  •'>.  It  i.s  now  sottleil  in  our  law  Ihnt  a  conrt  martial  is  not 
empowered,  at  Uus  proceeding,  to  tnke  ur  receive  toHttniony.'  R, 
Id,  SG2.  Sept..  Ifim;  19.  /,!,  Oct.,  ISGS;  ^,  37S,  Apr.,  IS79. 

IX  N  0.  Tbo  amendment  can  only  bo  mado  by  tho  court:  whoa 
duly  refonvene<l  for  the  purpose,  cih\  wlicn  mado  must  be  (Ac  act  of 
th*  court  as  such.  A  correction  ma<le  by  the  president  or  other  mem- 
ber, or  by  tlio  ju«lgo  advocate,  iiidupeiidcntly  of  tlio  court,  and  by 
means  of  an  erasure  or  interlineation  or  oUi'erwise,  is  unaiiUiorizecl 
uid  a  ^avc  irri-f^iilarity.'  It.  SB,  SO4,  Jan.,  lS(t9.  Tbo  correction 
must  be  wholly  made  an<l  recorded  hi  and  by  the  formal  proeecdiuga 
upon  the  revision.  The  record  of  tlie  correction,  iw  thus  made,  wul 
reftT  of  course  lo  tho  pajje  or  part  of  iJie  record  of  tho  trial  ui  wliich 
Uie  omission  or  defect  occurs;  but  this  part  of  the  record  must  be 
left  prcrt»e)y  a.t  it  standi*.  Tho  court  in  no  more  autliorized  to  correct 
the  sumo  by  erasure  or  intorhnoalion  on  the  puj^e,  or  by  tbo  substi- 
tution for  tlie  defective  portion  of  a  rewritten  correctetl  i^tutement, 
than  would  bo  tlio  judge  advocate  or  a  member,  it.  2,  97,  Mar., 
ISeS;  Jl,  9S,  Nm}.,  186%;  tS,  SOS,  May,  1865;  S4,  4t6,  Aug.,  1878; 
45,  4^9,  Sept.,  ISS2. 

IX  N  (I  a.  Tlio  revision  here  contemplated  ie  of  course  quito  dis- 
tinct from  tlie  ordinarv  revision  and  correction  of  ila  nroceedintis  by 
a  conrt  martial  from  day  to  dav  during  a  trial  and  beioro  tlie  recora 
Is  conndcled.     fl.'S?.  5^/,  Mar'.,  1869. 

IX  N  n  b.  Ufld,  that  un  indorsement  by  the  trial  judge  advocato 
can  not  be  received  in  pbuc  of  a  regular  amendment  of  the  record  by 
tlie  court.     C.  4tJ.',2,  Auii.  4,  1S.98. 

IX  N  7.  Wliere  the  court  luia  been  dmoZtv*?,  or,  by  reiason  of  any 
casualty  or exificmy  of  tho i*ervii:e. can  not  practicjiUy  bo  rcconvonea. 
tliere  can  of  course  be  no  correction  of  its  proceedings.  R-  SI,  108, 
Dee.,  tS70;  C.  l9Sr,4,  June  M9,  t90G. 

IX  O.  A  court  martial  is  not  legally  diMOlved  till  orHcially 
infonned  of  an  order,  imm  competent  authority,  dissolving  it.  The 
proceeding*  of  a  court  nmniaJ,  bad  after  tho  dalfl  of  an  order  dis- 
solvuig  it  but  before  the  court  has  become  oflicintly  advised  of  such 
order,  will  thus  be  quite  reijidar  an<I  valid.  Where  en  order  dis- 
solving forthwith  a  court  martial  hii.s  been  duly  ollicially  received 
by  tho  court  and  has  Uius  taken  elloct,  an  order  subsequently  received 
revoking  tlii.s  onUtr  will  be  cntirelv  futile.  It  will  not  revivo  the 
court',  but  the  same,  to  bo  qualiAed  for  further  action,  nius(  be 
formally  reconvened  as  a  new  and  distinct  tribunal.  R.  4^,  ISO,  ' 
Jan..  ISSO;  P.  S£.  S9,  Apr..  1889. 

'  See  O.  O.  47,  Hdqw.  ot  Arrnv.  1H79. 
'See  par.  1«.  8.  O.  09.  A.  G.  C,  IflOO. 
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Z  A  1.  Desertion  is  not  n  felony  emt!  does  not  rpmlcr  a  witTMfl 
inci '111110 tent  «t  common  !nw  <ir  tK-forn  n  ootirl-innrlinl.  Nut  (liws  the 
hrs*  <>{  oittwnsliip  upon  omviction  <>f  ili-scrlion,  undiir  soctiore*  1!>96 
and  1998,  R.  S.,  bav<>  sucU  etrecl;  thi>  competency  uf  a  wit>uotis  not. 
depending  upon  cilizcn»]up.  A  pardon  of  a  ncnCnn  llius  convicted 
would  nol  tlieivforu  add  lo  \a»  conijU't^'ncy-  But  wlioiw  it  was  pro- 
poned to  intmditce  siich  a  ppraon  as  a  niat44fial  wiln^ss  for  (he  proeoou- 
tion  in  an  important  ciwe.  mlvited  thai  it  wmiid  Iw  tlcsirahlo  to  remit 
tJifi  tinpxot'ul.fMl  portiimof  tiuspiitenc*,  if  any.     li.''>l .25A,  Ok,,  ISS6, 

X  A  '2,  T)w  i>ivsidi'nt  or  any  mpmbcr  nf  a  mijrt-marlial,  r»  hLio  thw 
judge  udvofiite.  may  lej^fdly  gWv  testimony  Iwfore  iJio  court.  That 
tile  court,  at  the  time  of  a  member's  lestJfvini*.  is  e^mjiosed  of  but 
fivo  membeni  will  not  affect  tlie  validity  of  the  pi-occcilinjp*.  si»c«  in 
BO  teatifyin;;  he  does  not  cease  to  be  "a  member.  It  is  m  general, 
hovevor,  most  umlesirabi*  that  tJie  judge  advocate,  and  stdl  more 
that  A  member,  should  apjiear  in  the  capacity  of  a  widieaw,  t-xcept 
perhaps  where  the  evidence  to  be  given  celat'es  simply  to  the  good 
cliuractcr  or  record  of  the  «ccu8e<l.  li.  8,  584.  Jnnf.,  18GS;  7,  £09, 
Feb..  1$64;  II,  299,  Die..  186.',;  4S.  -iTS,  Jan.,  1880. 

X  A3.  Itisnot  anobject.ion  t*i  tJio  C'lmpetencvof  awilness  thnt  he 
is  tho  oifioer  upon  whom  will  devolve  tlie  Uuty  nf  reviewiji^;  authority 
when  the  pmree<linga  are  terminated.     Ji.  39.  .J/.V,  Apr..  IS7S. 

X  A  -1.  it  is  not  an  objection  t"illu-  competency  of  awitnes.'^thatlus 
name  ia  not  on  tlie  list  of  witnesses  apjwnded  Ut  tlie  charges  when 
served.  The  proM-eutor  is  not  obliged  to  funii.'dt  any  list  of  witnesses, 
but  it  is  better  praclico  to  do  so.'     H.  S6,  SSO,  Feb.'.  IS&8. 

X  A  A.  niiere  a  court-martial  refused  to  admit  in  cviilenco  (as  being 
inoompelent )  the  testimony  (>f  tlie  wife  of  the  pniseciiting  witness, 
7i^U  tliat  its  action  was  entirely  erroneous,  no  legal  objectinn  oxi»ting 
to  thecomneti-ncvof  suebaperson.  R.  4S,  100,  Dee.,  1879;  C.  1794^, 
ifav  3,  lOtl'-y;  IS'lOO,  June  5.  !90'>. 

i  B  1.  It  has  been  unifonnly  field  that  tlie  wife  of  a  person  on  trial 
befrti'e  n  cnurt-marlial  cinild  not  properly  be  ftdniitfwl  a>*  a  witnes.s  f(»r 
oriij^nitislhim,''  imd  tlieslatale  nulli(.imingaceu»e<rpiu*lies  to  t(<stify 
does  not  aliect  this  rnle.     R.,  SO,  678,  Oct.,  1870;  47,  621.  Sept.,  IS84. 

X  B  1  ft.  A  wifo  is  not  a  competent  witne«»  to  pnive  a  cJiaj^o  of 
foiling  to  support  her,  for  which  her  husband  is  on  trial.*  B.  47,  SHI, 
Sept.,  1 884. 

X  B  2.  A  person  who  ia  insane  at  the  time  is  incompetent  as  a  wit- 
DesB.  An  objiMTtion,  however,  to  a  witness  on  account  nf  nllegtrd 
iiHMiitv  will  not  properly  be  allowed.  unlc«s  BUf*tJiined  by  clear  pr^n)f, 
A  man  neing  alwa\'3  presumed  t«  be  sane  till  proven  t«  be  otherwise, 
Jt.S.%91,  Juiir.  fy72. 

*Wlinii  t)in  lilt  if!  (urnisbcd,  tli«  pn]HM:uLi<m  is  oat  ohlignd  to  CMiliiu)  itself  b>  tlie 
witiiemee  ejMeilleil.  Tlio  fwt  tlut  mai'>rial  Uwrinmny  is  pvdii  hy  lui  aa«iptvlt>d 
wluim  rmijr  howovw  L-oiMlitiil«  gnwrnl  (..r  (in  a|>i>li<.mi<>ii  hy  Uio  areuaed  (oniler 
sal.  m)  for  liirlliRr  Umo  far  the  |>ii)pHnttJiin  nf  Iiia  dolctwe. 

'  Ni>r  wil  1  ilie  tMtimony  of  the  wife  of  an  aorased  boatbafnahln  in  fiivnr  »{  or  nitMnrt 
ft  purl)-  jointly  cbugtxt  wEUi  liini,  wbcM  h«r  tMtlmoay  wilt  he  innterial  lo  ihe  raeriu 
oluiequaitionoJth»g;tiiUnrinnoooiir«ofbarhiub)u>d.  S«^Temtory  v.  Paul,  SMiiot. 
314. 

*Tho  eotnmoD  law  nils  Is  thu.  except  tn  tho  com  of  %-lu1i>iu-(<  utioii  hor  pemn,  th« 
wife**  tMtimony  can  not  Im roceivwl  tocTiminnt4>h«rhu*)iiiii'l.i)rtuiliBi'JitN<o(infidcn- 
tlaleonuDunfeadaua.  fiuivwU  ■'.  U,  8.  (137  U. »..  AM);  In  rr  M.ivM<l  (MI  U.  S..  1 13): 
aopbiiui  V.  tirtmiluiw  (1(15  U.  S.,  949};  SuOa  i-.  Bumnu  (13 1'uien. .  20tt), 
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Z  B  3.  WIiciv  A  onvirtinn  nf  mix*  roHtod  mitiiily  ')n  thi>  tcsttQittnv 
of  Uie  victim,  a  child  of  8  years  of  aye,  field  thai  tho  CMinnot^'noy  <>t 
the  witness  v/as  <)(iiibtful,  and  that  tli»  trial  ^lottlil  Unvc  boon  oua- 
sufi|K>ndod  and  llii-  cLiltl  iiulruft«d.'     /^  50,  ^,  /''i..  !S6'e. 

XCl.  TIio  rules  K^^'TninK  ^^^^  cnraiM'tt-nrv  of  wltnesscLi  heforc 
tlw  rrimiiml  cotirtf  of  tlip  Unit**!  Slnlo-s  iiiid  tlie  Stiitr.s  Bro,  wlit'it" 
apposilo.  cvtiorally  (tliou(;li  not  ulwai|-H  nooi-stiurily )  followed  in  thoi 
nriicti<o  of  lonrts-raartlal.     R.  SO,  iSO,  Dec,  tSliif:  iO,  67Ji.  Od. .  tS70;* 
4Jf,  74.  Dec,  ms. 

X  D.  Bxoont  wh«ro  tlioir  teBtimony  will  be  merely  riimulntiTe, 
and  will  rjpony  ndd  notliinf;  wlmtevcr  to  (li«  streo^b  of  tlic  lU'fviiso 
the  RfeuiM'd  is  in  [jenorul  rntitU'd  to  liuve  any  and  all  ntatcrial  wit- 
neeaes  summoned  to  tratify  in  hii  bebatf.-  A  ]mini])t  obedience  to  a 
summons  is  iiunmhonl  iiixm  nil  witm-^e^,  nor  is  u  connnandin^  or 
BUperinir  ofFieer  in  jjoneral  antborized  to  place  any  olistacW  in  tbe 
way  of  tlio  |ni)mi)t,  iittoiidance,  lu  a  witnivs,  ol'  an  inferior  duly  sum- 
mom-dororxk-rt'd  to  nttond  hssucIi.'  R.  SS,  IllU,  Jitne,  IS7^;  43,S41, 
Jvne,  IStiO;  C.  17Z12,  Ffb.  17,  imS:  176m,   Mar.  tS,  1006. 

X  D  1 .  An  accused  ^larty  at  n  niilitai'y  trial  cnii  niroly  lie  CDtitlod, 
t»  demand  tbo  atti>ndaur«,  as  n  Vr-itne^ks  nf  a  cliief  of  a  staEf  corpSf 
mufb  less  tbat  of  tlie  President  or  Secivtwy  of  War,  osijeriiUly  as^ 
eumc  minor  uflicinl  can  almost  invariably  furuisb  tbe  dcsuvd  faele. 
If,  bowever,  tbe  testimony  of  one  of  tbowe  ofliriolH  be  foun<l  to  be 
nec«»»iHry  or  mo«it  d(\sirublo,  and  tbo  t^HUic  can  not  legally  bo  taken 
by  deposition.  t!ic  court,  if  nmvcned  at  a  distance,  may  pmnerly  bo 
Adjourned  to  Wa.sbin|it*>n  or  otlier  cunwiiient  pomt,  m  order  tlint 
tbe  witness  may  be  enabled  lo  attend  without  dcli-iment  tu  tbo 
pubUc  interests."  R.  S.%  517,  Aj>r.,  JS7S. 

X  E.  By  depiwili<in,     {Stf  Nintly'frst  ariirte  ofwur.) 

X  r  1 .  A  fiunuuotifi  may  leKnlly  be  senod  eitber  by  a  mil'tary  or  A 
civil  person,*  but  will  in  ^entiral  preferably  be  .ser\'e<l  by  an  ollicer  or 
i«innunmL».sioned  oIRcer  of  tlio  Army.  A' juil^c  iidvuciite,  or  a  com- 
manding or  other  oiTicer  to  wbom  a  summons  is  sent  for  service,  w'll 
not  be  autborizod,  by  employing  for  the  pur|>o»«  a  United  States 
mur»bat  or  deputy  umi-shul,  or  other  eivil  olTirial,  to  commit  the  United 
States  l<>  tbe  puymont  of  fees  lo  such  official.  R.  43. 284,  ■^^V-j  i^SO. 
Tlie  action,  however,  of  a  judpe  aiivocatc  in  euiployiiig  a  ueputy 
marshal  tu  bcrve  n  summom^,  where  apparently  the  Kcr^'ico  could  not 
otherwiw  be  so  effectually  or  econonncollv  made,  lia.s  in  a  few  caws 
been  so  far  ratiJicd  by  the  Secretary-  of  War  ns  to  allow,  out  of  the 
appropriation  for  Army  contingencies,  tlio  pa\inent  of  a  amaU  and 
reasonable  account  of  cliat^es  rendered  by  n\\v\\  otiicial.  H.  37,  670, 
May,  !S7e. 

X  F  2.  There  id  no  fee  or  compensation  CAtabliitlied  or  authorized 
to  be  paid,  by  statute  ur  regtttattun,  for  tbe  service  of  subpueuuH,  for 
the  attenduncc  of  witm-sses  before  military  courts.  Neither  a  eom- 
manditig  odicer  nor  a  judge  ailvocato  w  authorized  to  employ  a  civil 
oQicial  or  any  civiliiui  for  such  service  or  to  commit  the  United  Slates 
to  the  payment  of  any  ciim)iensation  to  such  a  peison.  But  in  a  case 
wlwre  the  omploynieiit  of  a  civilian  for  such  purpu^olnul  been  rceortod 


'  Groenlwil  on  B^ndeiioe,  •oc,  347.  ■       .-.••• 

»  See  G.  C.  H,  O.  21,  24.  Wur  Depi.  1ST2;  do.  128.  Hdqw.  o(  Anuy,  BflJ.v;;' 

•8m  a.  c.  H.  0.  IS.  vtpt.  <>r  &«  Pbtt«,  1677. 

«  8w  0. 0. 93,  Bdqn.  ol  Army.  tSOS. 
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tti,  and  it  vlooriy  apppanxl  tlmt,  to  employ  him,  was  tlio  most  cco- 
nnnut-al  aa  wpU  as  piTortiial  courso  open  to  tlic  officer,  advised  tliat  his 
rc«i«uufthl«  fompen!"«tiiin  bo  imitl  out  of  (lie  Amini|)i-inli<>n  for  con- 
tmccncifs  <i(  th«  Aruiv-  P.  ^S,  365,  ifa»j,  ISSO;  51,^07,  Jan,,  IS9£; 
C.  6549,  Dfc,  189H;  'i.%lS,  Oct.  .9,  I9(>e. 

X  F  3.  Subpccuaj;  for  wilucKsctt  ivsiding  in  foroigu  lerritoiy  slutuld 
l>o  transmitted  tlirougli  the  Department  of  State  for  soirice.  C. 
13046,  Am^.  7,  190S. 

XG  1.  A  witness  can  havo  no  authority  lo  ilisohui);o  or  reliovo 
hiiiL«elf  from  attendance  on  the  ground  that  the  t«Atira»ny  desired  of 
liiiu  18  imiuateriul,  or  for  any  utiicr  reaoou.  In  the  civil  pructico  8uch 
an  act  would  be  a  grave  contempt  of  court.  It  is  for  the  court  to 
jitdge  as  to  the  materiality  or  pertmency  of  tlieeWdem-eof  witnctwes; 
anuuiiless  n  witness  bus  been  dctcnnined  by  the  court  to  1*  incom- 

f>otent  or  his  testimony  to  be  itmdmLii^il>le,  he  shoidd  remain  anii  stand 
i\x  cxaitiiiiatitui  tilt  didy  informed  by  the  cmirt  or  judge  advovato 
that  iiid  attendance  is  no  longer  reiiuired  iii  tlio  case.  ii.  39,  364, 
Dec,  1877. 

X  11  1.  The  privilege,  rccognucd  by  the  common  law,  of  a  witneea 
to  refuse  to  respond  to  a  question,  the  answer  to  wliich  may  criminate 
him,  is  hpfrsoTial  one.  wlurh  the  witness  may  exercise  or  waive  a^  he 
may  see  fit.  It  la  not  for  the  judge  advocate  or  accused  to  object  to 
the  (|uei«tiou  or  to  cheek  tlie  witness,  or  tlie  court  lo  excluiletho  (ju«^ 
tiou  or  direct  the  witness  not  to  answer.  Where,  however,  he  is  igno- 
rant of  his  right,  (he  court  may  potperly  ativi.to  him  of  t lie  same.  li. 
11 ,  S20,  Dtc,  IS64.  But  where  u  Uiihtiirj'  witness  declined  to  answer 
a  question  on  the  ground  tlmt  it  is  of  such  arharacti-rtbat  tbeanawer 
ihcrclo  may  criininule  him.  but  the  court  decides  that  the  queslioti  ts 
not  one  of  this  nature  and  that  it  mus£  be  answered,  the  witness  can 
not  properly  further  refuiw  to  respond,  and,  if  he  dow  so,  will  render 
liiniHelf  liable  to  charges  and  trial  under  article  62.'     R.  34,  S4^>  Apr., 

X  11  1  a.  Upon  the  trial  of  a  cadet  of  the  Military'  Academy,  the 
court,  against  the  objection  of  the  accused,  required  another  cadet. 
introduced  a»  a  witness  for  the  prosecutiuu,  to  testify  oa  tti  facts  which 
would  ten<l  to  criminate  him.  Held  that  such  action  was  erroneous, 
the  not  an.swering  in  Such  cnites  being  a  privilege  of  the  witness  only.' 
who  (whether  or  not  objection  were  made)  cctuld  refuse  to  testify,  and 
who,  if  ignorant  of  liis  rights,  ahould  bo  instructed  therein  by  the 
court.     P.  SS,  194.  Jan.,  1890. 

X  H  2,  I'he  mnetieth  articlo  of  war  charges  the  judge  advocate  of 
a  court-martial  with  the  duty  of  objecting,  during  ihe  nro^csa  of  a 
trial,  "lo  any  question  t-o  the  prisoner  the  answer  to  wbicli  might  tend 
tocrimiiiat«niinself."  Z/cMthRtlo"compel"  is  to  const  rain  a  witness, 
by  force  or  duress,  to  give  incrtmiiint  ing  testimony  uniier  the  sanction 
of  an  oat  h,  or  otherwim-.  but  no  sueli  case  arises  where,  in  the  execu- 
tion of  the  physical  cximiitmtion  impoeed  by  a  competent  mihtary 
superior,  a  medical  oflicer  beeom«\s  poasesaed  of  information  in  ri>s|>ect 
t«tho  person  of  an  enlisted  man;  and  bo  mny  teetify  to  any  facts  that 
have  como  under  his  observation  in  the  course  of  such  pbj-sical  exam- 
inatioQ.     C.  24634.  ilnr.  13.  1909. 

'•  >^'6.  C.  U.  O.  23,  Wsr  Pepl.,  1873;  aloo  Bmwa  v.  Walker.  ISl  U.  S,.  681. 

*  That  Ihe  atcuaed  cati  tiut  taV«  advauUge  oi  (he  «rror,  Me  Ureenlual  on  Evidence, 
16tb  ediUou,  vol.  1,  aec.  469  d,  p.  613. 
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X  I  I .  To  onlillc  a  wit iwtw  to  tho  imymnnt  of  frcs,  it  is  not  aliBiv- 
lutely  i-fi»cnttsl  that  lie  hIiouI'I  produce  a  /onnal  sununoiis  or  subjutiia 
■ildrctned  to  and  roiu|>licd  with  by  him,  or  that  ho  slioulil  have  hccii 
fonually  siimiiioiiL'd  in  the  case.  It  will  in  gciiprul  he  EuirK-ieiit  if  liv 
haa  <iury  atlcndi-d  in  ronipliancp  with  a  verbal  or  informal  WTitten 
rf({UCi!(l  Tmm  thi^iiiil!^-ndvui.'atc,  urvvoii  at  thoiiistaiiooof  thf^acciuvd. 
if  this  action  ha^  been  actjiit«scod  in  by  the  judgn  advocate.'  But  u 
party  coii  not  cnlitlo  liinii:ti-lf  to  wiliicjts  fco-i  by  moridy  npOfBriiif;  in 
court  on  hiiiown  nvipotisibility  ami  not  at  the  instance  of  eitnor  party. 
ti.  eS,  UXi.  Aug.,  ISGd',   V.   7S90,  Apr..  1000;  157S9.  Jan.  !H,  lOO^. 

1 1  2.  Where  a  party  who  had  attenued  an  a  witness  before  a  mili- 
tary  court,  claimed,  in  addition  to  ihn  rv^ulaT  prr  liifm  compcnHalion, 
to  be  iridcninilied  fur  the  lotM  of  time  and  miun'  to  his  bui>ini-»i  alleged 
lo  have  been  occasioned  hy  n-ason  of  hia  being  obliged  to  atteniTas 
»uch  wi(ne»«;  hd'l  thiit  bucIi  claim  could  not  he  nllowiil  by  tho  v.xecu- 
tive  branch  of  the  Oovernment.  the  loss  ami  injun-  complained  of 
being  diaadvantaj^'-t  to  which  citii-.cnH  were  liablu  to  ho  suojoctcd  in 
the  course  of  the  discluirfje  of  their  obligations  to  civil  society,  and  for 
which  the  law  hn.s  j)ro\'idcd  no  remedy.     U.  32,  26^,  Jitlij,  ISfid. 

X  I  3.  The  com jjciisa lion  allowed  by  the  Secretary  of  War  for 
witnesses  summoned  0.1  experts  in  handntiting  lieforo  courts-martial, 
lifld  payable  out  of  the  ammal  a|>prupriation  "for  compensation  of 
wttueH)<es  attending  upon  courta-martial  and  courla  of  inquirv."  '  P. 
4$,  iS7.  HtjA.,  1891;  V.  16550.  July  7,  1904,  and  Apr.  SO,  l$n. 

1 1  4.  Wljen  gi»Tng  o\idence  by  deposition.  (See  Nineiy-Jtrat arti^ 
deof  war.) 

XI 5.  Helil  that  tho  annual  aiT^in^priution  by  Conj^ress  fi)r  the  com- 
pensation of  witnesses  allendiiig  heiore  courifl-marlial  wiut  evidently 
unjHil  upon  till?  uiidomtnmliiig  that  kucIi  com|ien.sution,  not  being 
nrescribed  by  statute,  was  one  left  to  be  li.\e(l  by  the  Secretaiy  of 
War  (the  authority  clmrgeil  with  tho  expcndituro  of  the  appropria- 
tion), and  wiiit  indeed  that  which  had  been  so  futed  and  published  in 
Army  Regidations.  Thu»  tho  approjirintion,  made  aa  it  is  from  year 
to  year,  ia  to  bo  regarded  a»  miide  in  kiiuHledgo  and  recogtiilion  of 
the  rates  of  compensation  as  eslaltlishcd  by  such  regulations.  Sec- 
tion 848,  R.  S.,  prescribing  witness'  fees,  and  con.sIituting  a  part  of 
the  chanter  entitled  "Tho  .Judician.'."  has  reference  to  euch  tvao  in 
the  Keilcral  civil  courtm  only,  and  bus  no  apjdication  whatever  to 
courtii-marlinl,  which  are  no  pjirt  of  the  judiciar\'of  the  L'nileil  States. 
P.  67,  4ifO,  m.,  ISIiS. 

Zlli.  Fees  to  foreign  civilian  witn«6se«(beforecourt8-mart.iataretho 
aame  as  those  allowed  hy  United  Statea  courts  at  the  place  of  trial.^ 
,C.  lS04f!.Auii,6.190S. 

I  X I  7.  Wliere  tho  voucher  of  a  witness  has  been  lost,  a  new  voucher 
may  Ih'  issued  by  the  judge  ailvocato  upon  a  aatiafactory  showing  of 
sucli  loss,  supported  by  allidavit.     Tho  new  voucher  should  be  so 

1  '  A  Mrict  obMTTikDce,  however,  of  ihe  Army  Regulalioiw  would  call  (or  th«  bnueaf 
IhimI  mimiUDnMa  ta  Hubpcrmu  to  tbu  nriui«tai«  oa  both  gidiw,  aud  it  in  ihi'  butior 

CtCliOO  for  th«  jud|i«i  kdvni'ntn  (n  rttii«o  •iich  U>  bo  Mtrved  in  each  iiutiuicc,  porticu- 
lyio  thanMefclvltiaii  wtiiitwof. 

■8«  Sinitli  V.  U.  S.,  2*  1 1.  <\ri.  20B.    Ca.  30,  War  DeparUnoat.  July  18,  l9tM, 
nquinB  thul  whnn  (he  n^icnmiy  for  the  tunploytaent  of  on  ttxport  ariMn,  aueh  nccaa- 
aily  inu«tbe*bownbyan«>1uuaD<i(lhecourt.&nd  UioftutborJly  ol  thnSecrataiy  ot 
War  must  be  secured  in  advaoce. 
•SeeactofUar.2,  1901  (31  Sut.,  DSD);  I  Comp.  D«c.  70. 
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noted  aa  to  in(U<.'at(!  ils  tbarocier,  bjkI  ehoulil  bo  famarOed  to  the 
PftVinii-sUTCiiniuralf<.rs<'Ill.'nM'iU.     C.2ir,l6,  MayS.  131)7. 

X  I  K.  PoIict-iiK-n  a(  the  Dutm't  of  CoiuinliiH  nui  "civilituitj  in  ihol 
vniplovof  thi^tiovonimnit"  iii(li«8eruioooiili'inpUl<>il  bv  (iinra^ap))) 
<10U(J.>  ^Vriiiy  Ki-KiiI«lioiiii  (IIUO).     C.  174S1,  Feb.  I,  1^)4. 

Z  I  9.  A  {MKitmaster  in  a  ''civilian  in  thi^  employ  tit  ttir  Oovcm-j 
inont"  in  tlicHcnso  ciinl«<iiii)lMtvd  l>v  (Hiraf^apti  I0U6,  Anny  Iti-^la-l 
tions  O'llO).     a  t74Sl.  Mar.  10,  WW. 

ZK  I.  Til  niitliorixi^  a  ri-sort  io  an  nlturliinfnt  itien-  miiitl  havu 
bpen  a  formal  suinmunH.  diilv  isauwl  and  (ft'irsd  u|»on  the  witiipes, 
and  n(»1  tromplifd  willi.     H.  ^6.  ir,2,  Drc,  IS74. 

7iK2,  ilild  tliut  tliv  stululo  could  not  pru|M>rly  be  ounstructl  ta\ 
ftulbnrizing  tiic  isnuc  of  on  attachment  to  conijiot  a  wilnraa  to  attend] 
bi'foro  a  conmiLwiuuor  or  other  i>eriiun  aud  give  Iub  tUwm^nm.  B.  36, i 
152,  Dtr..,  W74. 

X  K  3.  A  jiidgo  advocato  can  not  proiwriy  direct  a»  altat-limont  to^ 
a  llmt«'d  States  niarelial  or  depHtv  ninrsliid,  or  olbor  civil  unii-ial.  , 
Sxmc  militarv  oliicer  or  iienuin  sliould  bo  dosipiatoil  by  him,  or 
dftailod  fur  tliv  jjuiposo  by  f-npcrior  aiitlioritv'     U.  £7,  147,  Avg., 
IS€S.     Inexerutmt!  tli«  attachment,  the  needful  force  may  Im>  om-i 
])l.>vwl,     H.  U,SS^,Jf>c.,  l.S(!4.  .  .  .  ' 

i  L  1.  Tho  principle  of  tlio<-ommi>a  law  by  wliicli  a  witness  is  pro-  I 
tectcd  fmm  arrmt'  should  in  general  \>v  ajiplicd  tu  niililan,'  casca.  If 
it  can  wcJI  he  avuiilcd,  an  arrest  »Iiuiild  ctTtainly  nut  lie  iui'iHwod  uiwii 
aa  otlicvr  or  soldier  while  attonding  a  court-martial  m  avritm^ss.  But 
such  an  arrest  would  coastitute  an  irregularity  "nly,  and  would  not 
afTcct  the  validity  of  tho  proccvdingM  of  a  trial  to  winch  the j)arty  tiius 
arrested  w«a  subsequently  subjected.     R.  39,  12,  May,  1S76. 

ZI  A  1.  (\>urts-roartiiU  sliould  in  geiionil,  of  course,  follow — so 
far  as  aj»|ji>sito  to  military  ra£Cs — the  rules  of  evidence  obser\'ed 
bj'  tho  civd  courts,  and  cipecially  the  courts  of  the  Tnited  Statiw,  in 
criminal  cu.se.s.'    They  are  not  bound,  however,  by  any  stntute  in  this 

'  Upon  ilie  mitij«ict  ni  tho  ox^criili'iii  of  prnram  o(  stUkdiroont  in  military  ctuiw,  is««  I 
tbe  i>|)iiiiun  uf  ibe  Atiy.  <ica.  In  12  Ou.,  GOI;  aim  tbn  iliroctium— b*i«<l  upon  tb« 
■uiuf— in  G.  O.  93,  ildfin.  a(  Arniy,  1868. 

IVior  to  tlio  Btlnption  ol  tb*  r.mjititiilion,  (tnncTWf  (then  tbe  Gnvwmmnat)  npnoafB  I 
lu  have  relied  upou  tlie  Suiv  authnHliM  litr  itiu  tu  "nrinrj  procwH  Ut  txiiniwl  Uia 
UteiidiLDn:  lit  wiliKOHM  bcl<;>n!  uiilitHry  (-diitIii.    iUx  rwolutiaa  ol  Nov.  10. 1TT9— lEI ' 
Joiinwlj-  <•(  Congtnn,  392.    In  tlio  DritiiA  Uir,  by  n  provinon  lint  inniqioiml^  in 
the  uiulinv  ait  Id  tW  jreur  IHOO,  wilneMM  oo^'lociiiu  tu  comply  villi  »  mimRiona 
rviiiiiriiif;  i^cir  prmoncv  nt  nudi  counj,  um  landu  "lialile  to  he  ulUiidwHl  iu  thif  (_i>urt  i 
ot  Qiuwii'i  ItciiK-h,"  etc.     Tbi»  provii>ioD  well  itiiwlnitai  Iho  rliwo  rc-nn«(-li<iti  livtwin^i  ' 

iliiitincui>ii  ADil  wjxiraiinn  uf  tlio  thnw  |H>wt'i»  iu  our  (imi  nrrwuc  I"*'-  """  rniull  <•( 
wliic^  biiD  bM'ii  lo  l«av«  ruufU-iiMriial,  as  agmtcim  ol  tho  oxeculiv<>  |x)w(it,  quiio 
Indepeadaut  uf  any  review  ur  cmlroJ  im  thu  put  i>f  the  Uuil«d  Sutai  <MUttii,  luM  >Ido 
DO  doubt  availed  to  procludo  tho  dovotvins  upon  tb»  I'odonil  uihuiuda  uf  a  power, 
fitly  conferrod  in  tlie  toivigD  «talutc.  but  which,  with  uit,  would  hs  «xc«p(innal  and 
imt  ol  barmouy  wrilh  our  tocHrittitionul  yyalem. 

It  may  lie  add«d,  in  rpf^anl  to  tlin  rxviriw  of  tbo  authority  to  iMM  eciraiwIiMity 
pmcom,  ■#  vwlcd  in  jadgv  ndvocalos  by  the  act  ol  tHiSS  (mc.  i:f02,  R.  S.},  that  tho 
occBiloiu  of  such  oxoTciae  have  aot  been  trcqtient  in  ^adlco.  and  no  ca»0  w  linown 
in  which  auch  bufhurily  has  been  abiMed. 


n 


*  1  Oraanl.  Ev..  wc.  310;  ^mytlio  v.  Baok».  4  Dallas.  32.9. 

*  B«*  3  Greonl.  Ev.,  »eo,  47(1;  I«l)au<ia  v.  Uoutli,  17  N.  Hamp.,  359;  People  c.  Van 
Mlfn.  SS  S.  York.  3fl:  2<>p.  At.  Cien,,  SU,  17  id,.  310;  Grant  r.Gimld,  2 II.  IlUtl!,  87; 
1  Mc-lrthtu-,  4T;  McSiwbWn.  180;  namiun.  76;  DeH»rt,  334;  O'ltriMi.  160;  O.  O.  61, 
Middle  Dopt.,  186S;  0.  C.  M.  0.  00,  Dcpt.  of  I'dim.  1879;  do.  3,  5;!,  Dept.  of  the 
EM,  ISSO. 
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particular,  and  it  is  thus  open  Uj  tbvnt,  m  tlio  inUMi-et  i»f  jaitire,  to 
njjply  tlioso  ruloH  with  mttro  in<liil»f!ii<-<!  than  llio  i-ivil  murlM — U* 
hI1i>w,  for  nxitinplo,  morn  Inlilinlo  iu  the  introduction  uf  tc^timoii^- 
au<i  in  tln!  oxaniinutioii  luid  cnH^^xuminntiiou  nf  wntneiwett  than  it 
(-ommonly  iirrmittod  by  tliu  lalt«r  tribuniiLi.  In  sticb  pari  inibux,  nn 
|>i<D4>tn»  on  trial  by  ruurli<(-nmrtial  uru  oixlinurily  riot  vi^rscd  in  Ivgal 
8ciimro  or  nructiif,  a  bbiTul  <'ourso  i^lioiiM  in  <;pncral  bo  pursued,  and 
an  rtvertc-Iiiiiralitv  be  avoiilwl.'  li.  i?.9,  4.SO,  Drc,  }SG9;  rf/,  27S, 
Mar.,  187t;  Jfi,  ?^,  Dee.,  1878;  55,  4&7,  Mar..  1888:  C.  847t,  Jum, 
1800. 

XZ  A  2.  The  law  presninox  tlial  public  ollici^iN  dulv  iwrform  tbcir 
ofTiciid  fuurtiuns,  and  thk  presumption  ountiuucs  tQi  the  umtniry 
Wfllwm-n.    P.  42,  2¥K  Aut}.,  Ism. 

XI  A  3.  Tbo  I'lilm  of  vvidviK'u  »houUi  bo  applied  by  miUtiu-y  courts 
irreenectivc  of  tJie  rank  of  the  person  to  bt»  ultocted.  Tbiis  a  witnoaa 
for  tlie  prrw«ciili<>n,  wlialovor  Im  IiIk  rank  or  olliw,  may  always  bo 
a.-ikod  on  cms»-e.\aminatiou,  wliuUior  ho  bus  not  expressed  uninnntity 
toward  the  accused,  as  well  as  whether  ho  has  not  on  a  previous 
itcvtwioi)  made  a  .-ilnleiiienl  contnidictory  to  or  mat«rially  ditroreiit 
from  that  embrnced  in  his  t<«stimony.  Sucb  uuiVjLi<in>)  iiro  admissible 
by  the  eiitJtblUhed  taw  of  evidence  iind  imply  no  disrcHpm^t  to  tho 
witncs»  nor  CJin  the  witness  properly  decline  to  answer  lliein  on  tho 
gniund  that  it  U  dismsnectful  to  him  thus  \ja  attempt  to  discredit  him.* 
7;.  .■?».  (l.',2,  Mmi,  187&;  ^/j  35,  Oel.,  tS77. 

XI  A  4  a.  where  a  soldier  charged  with  dcserttoD  pleads  Ruilty  «f 
absence  without  leave  but  not  guilty  of  desertion;  htht,  that  the 
oiHTittion  of  Nuch  a  plea  is  to  cast  upon  the  iud;^  advocate  the  bur<leu 
of  proviuff  the  animu«  non  rtvertenili,  whieli  is  the  Rist  of  tho  ufTeiwo 
«f  d<;Hertion,  While  the  circurtiHtatH-e  tlmt  tli«  absence  has  been 
tixceptionully  protracted  will,  when  unexplained,  ordiniirity  furnish 
a  prertUmption  nf  the  exirttiince  of  the  necejisary  intent,  tlio  court  will 
uot  be  iustified  in  arriving  at  a  fiudin<^  of  guilty  ujion  the  plea  of  tlio 
aocus«o  wliere  tho  plea  amounts  to  a  traverse  of  the  charge,  and 
prartico  ro(]uire.s  Uiat  ovidonce  bo  intmducod,  although  it  be  of 
nccessiiv  slight,  to  enable  tho  court  to  correctly  ariive  at  such  n  find- 
ing^    C'.  nHfS,  Dee.  2.1,  !t)(4. 

XI  A  5.  Onicial  communicAtious  bctwocu  tlio  ttoada  of  tho  dopart- 
menta  of  tho  Governnienl  and  their  subordinate  officers  are  privileged. 
Wore  it  iitlierwi.to  it  would  ho  impo.ssible  for  ituch  superiora  to  admin- 
ister effectually  the  |>ubh(:  ujfiurs  with  wliich  they  are  mtrusl4)d.    P.S8, 

SU.  ■*'«'••.  '^'•'3. 

XI  A  6  a.  The  fad  that  a  party  is  a  public  enemy  of  tho  United 
States  or  has  onpiged  in  giving  ai'd  U)  the  enemy  does  not  aiTiiot  the 
ronipel4'ncy  of  Iiih  testintony  an  a  witness  befoixt  a  court-martiid. 
Wliero  testifying,  however,  in  time  of  war,  eltiier  in  fav<ir  of  «  pcnton 
in  the  enemy's  service  or  an  ally  of  or  sympatliixer  with  the  enemy, 
or  again.-4t  a  t'odend  ollieer  or  soldier,  his  statements  (like  llioae  nf  an 
accomplice)  are  oi-ditiarily  to  be  received  with  caution  unless  oorro- 

•  OMBDire  the  vic*8  i-iprtwod  in  O.  C.  M.  O.  32.  War  Dupt..  1872;  do.  2J,  Popt.  of 
T^nu,  1873;  <fo.  GO.  Ih-pt.  o(  (nlifxraiu.  1873. 

*8ee<ipinioii(>rUie  Jvi(1k«  AiIvik»io  (jorioral,  )MU1op(«<l  by  Uie  Pradilent.in  C>.  C. 
U.  O.  m,  Hilqn,  i<t  Army.  1M!I:  and  (.-uuijiara  Tvniartu  uf  revieiriiig  ullWra.  in  G. 
0-11,  Drrt'ioMalifvoiia.  I.<iU5;  li.  C.  M.  U.  31,  Dept.  t>I  Dakota,  IMEl;  do.  8,  Fi'Urtb 

Uil,  Dioi.,  im. 
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b«.riit«d.     H.  9,  m  and  173,  Jime.  JSS4;  U),  S30.  Sept.,  1864;  iS,  499^ 
Mar.,  ISGJi: lA,fSJ,5,  June-,  1865:80,88,  Oct.,  t865: 21,54,  A«'-.  ^865. 

XI  A  7  ft.  A  <;()tife6aian  is  ciiinpe(«nL  evidence  when  fr«fl  and 
voluntary;  <i(  lioi-wLso  whero  nmdo  through  tliv  influonco  *>i  fear  or  hupo 
of  fiivur.'  Sit  a  confossioii  thai  lie  had  dttsorlud,  maJu  by  lut  allc^d 
dtucrtf'r  to  a  poUce  otlicer,  who,  on  arresting  him,  attnureii  him  that  if 
be  told  thu  truth  he  (tlio  ollii-4<r)  wouhl  [^iw  him  im  umxirtiimty  lo 
escape  before  beiiij;  delivered  tip  to  the  militiiry  autii'irilioH— A.fW 
cloHi'ly  not  ndmisftibK-  in  ovidenw  as  having  blH^n  itulun*d  bv  proniLse 
of  favor  on  the  part  of  a  iwmou  in  authority.  H.  55,  2t  7,  Ore,  I8S7: 
a  S68S7,  Ihc.  14,  1009.  jfl 

XZ  A  7  b.  Where  a  suldior  charged  witlt  dcsnrtion  voluntarily  cot^B 
feaaes  that  lie  \\as  been  abacrnt  witnout  authority  sucft  cunfesaion  miiy 
be  used  in  evidence  at  liU  trial ;  A«U,  that  before  the  adniiti^ion  of  the 
Confection  the  eorpv^  delicti  must  be  proved.  lu  a  (mi«o  of  d(>evirtion 
the  corjnu  U  tlie  tmauthnrized  alisence,  the  intent,  wliich  makes  the 
dilToronce  between  ttl>»ence  without  leave  tin  an  oircn.-M!  and  desertion, 
is  a  matter  of  opinion  for  the  court  to  detennine  after  oonsiderinK  all 
Iheevidcnci'  atlaiiialilo.     O.  I76S5,  Mar.  7,  1005. 

XI  A  8.  Upon  u  trial  where  the  offense  is  drurikeuneis  or  druaken 
conduct  chai^f^ed  under  article  t>2,  or  drunkenness  on  duty  char^^ 
under  article  38,  it  is  nut  c»Neulial  to  amline  the  testimony  to  a 
description  of  the  conduct  and  demeanor  of  the  accused,  but  it  is 
admi.-tHilile  to  ask  a  witnefls  directly  if  the  accu-sed  "waa  drunk,'* 
or  for  u  witness  tostate  that  the  accused  "was  drunk,"  on  the  oceusjou 
or  under  the  circumstances  cliarRed.  Such  a,  statement  is  not  viewed 
by  the  authorities  as  of  the  clas.tof  expi-ecwions  of  opinion  wliich  are 
properly  ruh^d  out  on  objection  luiloss given  bv  e.\perts,  but  its  a  tovn 
statement  of  a  matter  of  observation,  palpable  to  pei^sons  in  general, 
and  so,  ))i-oper  to  he  given  bv  any  witness  ns  a  fad  m  ids  knowledge.' 
R.  -Sii,  645,  Mar..  Wil;  H.',,  79.  Dec,  IS7C>;  56,  165 ,  May.  IS8S.  f 

XI  A  .s  a.  Wiile  drunkenness  is  no  excuse  for  crime,*  and  one  wb 
beconu4(  voluntarily  drunk  is  criminally  nwiMnsible  for  all  ofTeua 
committed  bv  him  winle  in  such  condition,  yet  the  fact  of  the  ejcial 
cnco  of  drunlcenness  may  be  proper  evidence  to  determine  the  qui 

'  Uiiiled  Srflte*  v.  I'uniphreya.  1  Cranch  C.  ('.,  7-1;  TJniieii  .SUlw  r  Hunter,  lU 
317;  Uiiilvd  HlaU-e  v.  (Iiurkti,  i  i<^.,  TO;  United  StaleH  v.  PoL-kliiiKtuii,  id..  23.1;  liiiit 
Statics  V.  Null,  1  Mclrfiiiii.'10B;Uiiile<l  Slates r.CooiiDT,  3  Qu.  L-J..«. 

II  nn  ofHcor  wera  to  nilmil  In  a  superior,  in  wriiing,  tlie  eoiRuiiiKion  uf  a  nuliufy 
efFeiute  and  promiM  d'jI  u>  rapvat  the  muio,  under  Uie  wvll-fouiiile'l  hope  ami  t>elic( 
tbftt  n  I'bnrgo  wbic!b  liod  Un-'n  |)n.-fu[T(.-(l  i^ininsC  bfm  tln.Tt'fur  wuuld  Itc  wiUi<lntwn, 
tho  tultniiMon  thua  mu'Iti,  in  ram  ho  wc^rv  nrliially  brought  Ut  trial  upun  nich  chu]^. 
would  notprnporiy  l>o  rei'vivvl  in  e%'iileiice  aRninslbiaobjorticin.  ConfeMoni nada 
by  )>iiviite«»Idli'n)  tn  vtlii'iTH  ur  nuiiiMiuuiiitiiuned  uflicen.  tbough  not  sliown  tabavo 
benn  uiwlo  uador  tlio  tnlliw-nin  nl  pnmimt  nr  thrad,  abcmld  yci,  in  view  of  tJi«  mili- 
tary relations  of  tfao  paruoo,  liorwoivod  with  caution.  SooG.  C,  M.  0 .3,  ViuT 
lfi7G:0.  O.  M,  Depl.  of  DukoU,  ISIIT.    And  coniparo  C«dy  v.  Stale,  U  Miw..  3~ 

M«fo  HlliMK'e  on  ttie  port  uf  an  aci-uiicd.  irli«u  qii<mUoiicd  aa  to  kin  wuupcMed  i 
in  not  to  bo  tri'Mtc'l  ai>  n  rnnfnMJoD.    8ae  Camphwl  v.  Slate,  AS  Ala.,  So. 

'  Pwple  t'.  K.ihiwi>od,  H  N.  York,  502;  Stacy  v. rortland  Pub.  Co..  68  Uaine.  379; 
8\-dIemi)n  w  Bii-kwitli.  43  Cuiui.,  1'.!;  Sut«  v.  Huxfurd,  47  Iowa.  10:  G,  0.  42,  Oepl. 
«l  till!  I'latli!.  ISTI.     LawHinoanxi^rrlnmlnpinicmovidciicc,  l>.  ■l73etMq. 

*  Coke,  ill  bytiiit  down  Uie  doc-tritio,  nnv  Ktmeial,  llial  dninkenn<!M  dot*  aot  extaa- 
uata but ntbera^iamMtbeoff(<iiM> actually commllled.fluyi;  "Itia  agmtolfenM 
in  ilaelf."  Beverly 's  caw.  4  0oko,  123  b.  So  "Tbo  law  will  aol  witTeraay  taan  to 
privil«Kooni!eriraoby  anolhrr."  BlaclMano  Com.,  v.  4,  p.  20.  "Thn  vi<<<«ot  men 
can  notcuimituteaocxcuwfoii  their  Crimea."  Sloiy,  J.,  in  Uoited  Statm  i.  Ciiruell, 
XMmos,91,  Ul.  ^ 
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tion  »)f  tiie  spocicM  or  grnUo  of  rrimo  actually  committed.  oaperJiiJIy 
whore  the  point  to  be  derided  ia  whether  tlie  accuHec]  wtu  aviuuU>d 
by  B  cerlain  xppcific  intmt.  TIiim  the  Tact  nn<l  mojisuro  of  the  drunk- 
ennom  of  Iho  Recused  may  properly  be  considered  by  tJie  court  as 
afTerling  the  question  of  the  cxLsleiico  of  nn  animuafurandi  in  a  case 
of  aiietri'd  Iiireonv.'  ti.  SS,  S!i$,  Aug.,  ISOS;  SO,  Stn,  Matt,  1870;  C. 
mOS,  MaySiJm/,. 

XI  A  9.  Jt  i»  a  well  Mottled  rule  of  tite  common  law  that  to  sustain 
the  ctiar<;e  of  perjury  the  evidence  of  two  witne«t«o.s  or  of  one  witness 
wilh  Btrong  corroborating  circumittunees  is  iiecnuary  to  prove  tlie 
fuLsity  of  tlie  statcmenta  to  which  a  witness  has  testified.  R.  tS, 
631,  Sept.,  tH65. 

ZZ  A  9  a.  Under  tliin  charge  ti>Htimouy  wliich  coniUAttt  of  answora 
t*>  questions  poinfj  to  the  credit  of  a  particular  witness  or  of  other 
witneswes  wimm  lif  romihorated  it«  "material  to  the  issue."  P.  SB, 
359,  Nov.,  ISS9;  5/,,  316.  July,  ISO'2. 

ZI  A  II).  Where  a  witness  for  the  prosecution  was  permitted  by  a 
court-Diariittl  to  temporarily  »u»pund  his  teHtiniouy  und  leave  the 
court  room  for  the  purpose  of  refreshing  his  memory  as  to  certain 
dates,  hfld  that  sucli  fU'Uou  was  irregular  and  tlie  further  tdstiuiouy 
of  the  witness  as  to  such  dates  inadmixsiblo.  By  the  course  pursued 
the  court  and  accused  were  ))rpvented  from  knowing  by  what  Jiieami 
the  memory  of  the  witness  had  been  refreshed— whether,  for  instance, 
it  may  not  ha%'e  been  refreshed  by  oral  statements  of  sonro  person  or 
jwrsoiH.     P.  2/,,  SS/,,  )faij,  I8SS.' 

XI  A  11.  Evidence  of  the  good  rharacter,  record,  and  aervicea  of 
the  accused  un  an  olficcr  ivr  soldier  is  admissible  in  all  niilititry  cases 
without  distinction— in  eases  where  llie  sentence  is  mandiitory  aa 
well  as  those  where  it  b*  di-scrciionary— upon  conviction.  For,  where 
such  evidence  can  not  avtul  to  affect  the  measure  of  punishment,  it 
may  yet  form  the  basis  of  a  recommendation  by  tlie  members  of  the 
court,  or  induce  favorable  action  by  the  i-oviewing  odicer  whose 
approval  Is  neeessarv  to  tlie  executi<m  of  the  sentence.  R.  19,  S5, 
Oct.,  I8(i5;  36,  446,  pi,  May,  1S75.  Whore  such  evidence  ix  intro- 
duced, the  prosecution  may  offer  counter  tcstimonj',  hut  it  ia  an 
CHlabllshed  nile  of  evidenre  that  Ihn  proseeution  can  not  attack  the 
charncler  of  the  accused  until  the  latter  Usui  introduced  evidence  to 
sustain  it,  and  has  thits  put  it  in  issue.'     R.  28,  693,  May,  IS69. 

'H<(jv,  Pitman,  2  C.  A  P,,MV,  I  BUh.  Cr,  I-.sei-.  490  -  in  i.  i  i  ,  I,  mk*  iiniwi 
ban  been  hold  admlMble  in  «vi<leece  [n  cmim  of  homUih  \:\n,\i  i\,.-  ■]•-.  i!<<il  it'  tho 
etittence  of  nulice  ua  i)iBtukt;iiiHliui)C  it>ar(l<T  (rotn  iii a iinla uglier;  ae  .  i  the 

4)UMilran  of  delibnmU'  inlcnt  Ui  kill  m  SioU^  whi-rc  (he  luw  aiRtiiiKui''i  '  .ii>( 

iniinter.    St«t«  i'.  Johnmn.  40  Conn..  W;  and  i\  id  .  USS-  pMpte  v,  l  ^  N, 

York.  II;  Pix>ple  v.  Hamiulll.  2  Park«r.  -iZi:  People  v.  K^binsoD,  id..  ::.  '-i  tie  v. 
Ur<'«nlii,  1  Spc&R.  3M;  Knliy  v.  Bt«tn.  3  8m.  &.  M.,  61S;  Shuinaluui  v.  r.^iaioii' 
WMllh.  Riiunti.'ICS;  Rwan  ».  Statu,  4  Humph.,  130;  Ptrtleti.StatS,Sid.,  mi\  Ilnilo 
V.  SUte.  11  id.,  \!A:  People  ■'.  Relenda.  21  C^l..  544;  People  V.  Klne.  27  id..  Wt); 
FMnlttv.  Williaiiui,  13  ld..3*-l:  3flf«jQ!-  Ev.,  K-oa.  6. 113;  I  Hish.  CV.  I„.  Bots,  W2, 4B3. 

*  IP  oomtiMTiicinfc  Iho  ^ixuamalinn  nf  a  witiivn*  it  i«  ft  ImdUy)  of  tho  wilnnn  and 
obtectJonBble  to  road  to  hiin  iho  chnrve  and  spectficatloa  or  spectQmtioaa  eiuee  he 
ia  thtM  inaUucted  w  to  Ihu  particukn  iu  regard  to  whw^h  h«  ia  to  tuslUy  and  which 
hv  ia  oxpoctod  to  mbiitantiato.  So,  to  read  or  abit*  to  him  in  mibalanco  tlw  charRO 
and  Mk  hlai  "what  h9  kDom  about  tt. " or  in  ternia  to  that  «ff«ct,  la  Ioom  and 
Db|«ctianabLe,a8«Dcoun^ii({fcrelevaBtandhewny  Uwtluuay.  lliswitneesdiould 
rimpiv  bo  und  to  atato  what  wna  onid  and  dono  on  th«  occaoion,  otv.  A  wicnuM 
should  properly  al«>  be  oxaminQd  on  Fpociiic  int«mif!atariet  and  not  be  calloil  upon 
to  oalce  a  B<**cnl  iiUU4a«iit  in  aoswer  to  a  aiiigk  k«>i««1  queatlun .    Cumpura  Geeeral 
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ZI  A  1 1  a.  Willioul  rognrd  to  uti)'  uctioti  uf  iJtv  dcfonftv,  llic  juogo 
advocate  niay,  with  the  consent  of  the  court,  inlrodune  fiWdpiu-o  aa| 
(o  the  sniiily  of  th«  accu-tcd  for  tho  piir])«t«P  of  removing  any  douhl 
on  that  8ul)iwt  that  may  "^xist  in  the  niiad  •>(  any  nmmber  of  thdj 
court.  Hfia,  hnwcvcr,  iliat  in  tli«  al>N?n<^<!  of  sucli  doubt  by  any] 
member  of  tlio  court  h(>  ncMl  not  introduce  such  cvidvQco.'  C.  ^A'>4^,j 
Aufj.  SO,  1807. 

XI A  12,  At  tlic  tritd,  in  1S!>4.  of  an  ofTici^r  cliar^-d  nilh  a  dbord^rJ 
and  brcacli  of  discipline  wfiich  involved  the  killint;  bv  hiin  of  anotberl 
(iflieor,  tliere  was  olft-i-ed  in  evidence,  on  the  part  of  iIh>  aceuwd,  tol 
oxbibit  tbo  chariK'ter  and  dis[Misition  uf  the  oOiccr  killed,  a  copy  of  a\ 
general  court-marlial  order  of  IS72,  setting  forth  certain  ctiargea/ 
alle^ni;  dishonegt  and  unU'Coming  conduct,  upon  which  Uie  latter! 
offirer  waa  (hen  tried  and  convicted,  and  tiie  findings  of  tin-  court] 
thereon.  Held,  tliat  siieli  e\'i<lem'44  wns  wholly  inadniis.-<ible  for  tbal 
pumosc  designed,     /'.  65,  270.  June.  1804.  | 

Xl  A  1.1.  Except  by  tlie  consent  of  the  opposite  nartr,  the  t*sti-^ 
monv  conttuned  in  tlie  record  i>f  a  previous  trial  oi  the  t<anic  or  a 
simifar  case  ean  nut  properly  be  received  in  evidence  on  a  trial  by 
conrt^mnrtial ;  nor  can  tin-  rword  "f  a  boaixl  of  investignlion  ordered  \ 
in  the  Hnnie  case  be  ho  admitted  without  such  couHctit.     In  all  cascsj 
(other  than  tliat  pnividcd  for  by  tlie  one  hundred  and  twenlv-firatl 
arlicJc  of  war)  testiniony  given  upon  a  previitus  hearing,  if  desired 
to  be  introduced  in  evidence  upon  a  trial,  must  (unless  it  be  oiberwisa 
wpeciidlv  Ktipulftted  between  the  jmrties)  bo  offered  de  nwcn  and  »a  = 
origiuiif  matter.     It.  19,  41,  1865;  Z7,  SIS,  OcUf  IS6S. 

ZZ  A  U  a.  It  ia  in  general  competent,  on  tnaU  by  court-martialJ 
for  tlir  acctutrd  to  put  iti  evidence  any  facts  going  to  cxtcnimtc  tliol 
ofToDSC  and  reduce  the  punishment,  jl'*  the  fact  that  be  has  be<-n  held' 
in  aireRt  or  confinement  an  uruiioitU  period  before  (rial;  the  fact  that  J 
ho  has  already  been  subjected  to  punixbiuent  or  s^x-cial  discipline  onj 
account  of  his  nlTenne;  the  fact  that  liiit  act  woh  in  a  raeaauro  sano-l 
(ioned  by  the  act  or  practice  of  superior  authority,  etc,  R.  t8,  t04,\ 
Aug..  Ism. 

ZI  A  14  b.  Thn  testimony  of  an  accused  nnrty  is  competent  nnlj 
when  pn-sentcd  as  authorized  by  the  act  of  Klarch  16,  1878,  c.  37,  vbtJ 
when  tho  party  himself  rtqufHis  to  be  admitted  to  testify.  Suchj 
tesliinony  is  not  excepted  from  the  ordinary  rule*  governing  tho' 
udmiBsibiUly  of  e\idence,  nor  from  the  application  of  uic  usmd  lest^ 

Orden  VI.  Department  of  tho  Mlmwiri.  l^^'l;  General  Ordera  30,  Id.,  IHS;  General 
Ordi-nt  30,  Di'fiirliniMit  iit  (.'^llforiib,  ISIl.'i;  (ivtienil  Orclnv  67.  I}«piLrtiii(!Dt  a(  the  r 
Kfijith,  1S7-1;  (ii-tnirn!  C'ourtMBrtinl  Ordr™  II,  il.  Dnparlmpnt «(  Db)i:»1».  ISrr, 

■  U.S.  i<.  mvk,  ir.OU.  8.4fJ»,  492,  nhm>ili<>8upr«neC«iirtottheUnttMlSlalca 
iiuoted  w!thitpprnv-j>lllii!(T)11uwin)ifiom  tMuSu;irr'meODUrti)f  theDiiilrictofCuluiubb:] 
''TIh!  principle  iHui^i^umtdly  nuitml  by  Mr.  JiwLiroCox.of  tJio  Siippeiiio  tViurl^j' 
DU(rict  nf  i'oliimliin  u  tnllnm:  *Tlt«)  frjiiin,  Ibm,  invalves  Uitvo  elciiietitM,  Vll 
killititr,  mnlk-e,  iiri<1  n  r«nt>MiiNll))e  iiiiiiil  in  Uie  murderer.    But  alti-r  ull  Uk-  vvU  . 
b  in,  if  tho  jur)',  irhilo  IxfariiiR  in  mini!  both  thnxn  prciiiiimpliniut  tliut  I  Iiavo  ■nvn*' 
tiunnd — i. «.,  that  ibo  ilefi^ndoiil  id  innor-ent  until  ho  in  pnivod  eiiiliv,  nnil  thai  he  Is'j 
sod  WW)  lune.  unless  evidou'.-0  to  the  ounlnry  appous — and  I'liiuiilurlii;;  llic  whole  , 
cvitlenc'U  111  i1iui.*^>i-,Miil|ciiU-rtui[i  what  inenUtKl  a  muoakbld  douht.  nn  any  i^und 
(piibcrnHli)  lhakil]iu);or  thoraHponxihloconditinn  »(  mind).  mhoUier  he  ii!i  t.-uiltyof 
thn  crime  nf  munler,  ai)  it  has  beOQ  explAined  acid  dt-fiui'id,  Ihi-n  0\e  rulu  ts  tliaC  Ihi.' 
dotenduat  1«  cnlicli.-d  to  tlie  beaoflt  of  that  doubt  and  to  an  acquitul.'    Uuit«Bu'a 
am,  10  Fed.  It«p.,  161,  1G3."  1 
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of  croes-t'xiuniRation,  rebuttid,  etc.*  But  an  wriii«ed  so  tostifyin;* 
eon  Dot  bo  cntnpclltHl  agniiist  Wm  nbit-ction  U*  tostify  or  criminate 
himwU  as  to  an  ulTonso  in  respect  to  which  he  has  not  tcstUicd.* 
C.  1495,  Jviy.  1895. 

XI  A  14  b  (I).  As  tlio  acciispd  is  not  required  to  teetjfy  and  noed 
not  CO  on  ilie  stand  at  all,  hdd,  t)iat  he  must,  if  hn  Inke^t  tho  stand, 
testify  to  all  fttctw  within  liis  knnwii'd^-  relevant  to  the  raso  under 
the  rulea  i>f  evidence,  lut  would  anv  witni'ss  in  the  case.*  (\  IfiOOB, 
May  15,  mir,;  ma.',,  A'-w.  -9,  t91Q. 

(mobi\<4?tiiint)iett«HHi»edcannotbccompelli<!ctonoross-examinntioa 
(o  teetilv  to  mattorB  not  brought  out  on  the  direct  examination.* 
C.  imJJi'h!  0.  1895. 

XI A  15.  The  wei);ht  of  evidence  dues  not  depend  upon  the  number 
of  tlie  witnes.'tes.  A  single  witness,  whose  stalemenls,  manner,  and 
appearance  on  the  etiuKi  aro  such  as  to  cunimend  him  lo  credit  and 
confidence,  will  sometimes  properly  outweigh  several  less  acceptable 
and  i-atisraetni^'-  witncsftes."     It.  So,  55,  Dec,  t87S. 

XI  A  Iti.  It  IS  an  imijortanl  part  of  tlic  jud^'nieiit  of  the  court,  in 
a  case  where  the  evidence  is  ronthcttng,  to  aelermine  the  meastin^  of 
the  credibility  to  he  ntluflicd  to  the  several  wilnesse^.  In  ils  fin<Iine:, 
tlierefure,  the  court  may,  in  conneeliun  mtli  the  testimony,  properly 
lake  int."  connidcralion  llie  appearance  and  deportment  of  the  wit- 
nesses on  the  stand  and  their  manner  of  testifying,  especially  when 
under  croas-examinalion."     R.  >iO,  383,  44'i'i  -Viy  0"d  June,  1870. 

XI  A  17  a  (I).  MuMler-in  rolls  are  priman'  evidence  of  the  dates 
of  muster  in  as  muster-out  rolls  are  of  iJie  dates  of  muster  out.  It 
bt  not  tlio  primarj'  object  of  either  miiater-and-p«y  rolls  or  muster-out 
rolls  to  fix  the  date  iif  muster  in.  They  can  not  therefiiR'  bo  used  to 
impeach  the  mnnler  in  as  fixed  by  the  muster-in  roll.  Oflicinl  records 
arc  of  a  hisjh  cla-sw  uf  evidi'iice  as  to  the  facts  which  are  rcciird<'d  in 
them  pursuant  to  the  special  objeets  fur  wlurh  they  are  kept,  but 
tliev  have  nut  this  weigtit  a.-*  e\'idenee  with  reference  to  other  facts 
incidentaJIv  recorded  in  them.^     C.  9421,  Dec,  1900. 

XI A  17a  (2)  {a)  [11  [a].  War  Department  Orders  of  May  15,  1894, 
section  XV,  paracraph  2,  provides  tbat  "official  eopicJt  of  onlers  and 
otiier  papers  shall  be  autbenticaled  solely  by  an  im]>reHsed  seal  uf  tho 
bureau  liwning  the  same,  e.  g.,  'Adjutant  General's  office,  official 
copy.'"  This  j)rovision  was  intended  and  shuuld  be  construed  to 
anpiv  to  copies  of  papers  to  be  itied  in  the  administrative  business  of 
tho  War  Department  and  not  «.>*  evidence  before  courts,  either  civil 
or  militarv.  Copies  so  suthonticulcd  would  not  bo  udmlssiblu  as 
evidence  in  civil  courts.    They  would  have  to  be  aiitJienticated  na 

■8«eO.C.  M.  O.g,  1«,  Depi.of  lliel'bue.  1879;  ilu.  e.  Id..  18S0;  do.  34,  Di.>T>t.  <>f 
Texa*,  IH70,  And  c-innpArc  whecldcii  r.  Wilmm,  il  Maiix^.  11;  Uanc  v.  IVipht,  0:1 
Batb.,  CI8:  Fr.kli''l>  v.  Pv»<nK  OS  id.,  48;  Pcopis  v.  HiCimgWl.  41  ral,,  42»;  Cluk  v. 
Suu.  GO  hid..  514:    >'it«|.Liirli-k  r.  U.  8.,  17ffU.  8..  »04. 

'  Sm  WigmMo  on  Kvidi-iH.f,  vol.  S,  •cc.  2376. 

'Ex  Mn«Si>i(«,]23  l'.8„l!»a:  md  Jonmon  Evid«ne«.  irr.  748,  ]r>08:  and  Doug- 
law  ililliary  Law,  3d  ed..  i*c.  2U;  and  Fiupatrirk  i-.  U.  S.,  ITS  U.  8.,  31S. 

'  Seymour  V.  Lumber  CiiEaMny,  58  Fed.  It«p.,  957;  aim  Italliel  t.  V.  8.,  130  Fed. 
Rrp.,l»9;aIi«nJarolMii'.  V.S.,  Hi  F«d.  R«p..  694. 

'Owipnra  Rudolph  v.  l.aiw,  67  Ind.,  115:M''Crun  t  (V.rlty,  15  Kaiw  .  117. 

•  Tluit  a  o<iurt  can  out  arliltniTily  diabi'tiuv-o  mid  nrjirct  from  cuoaiiti-iuiii-ii  tliu  aral^ 
Dwnt^  duly  in  4!v>(l(ini'i>,  of  n  witntML  DM  ctcarly  nhinrn  in  httw  pMJtuiMt  tiininell,  ia 
h»|i|  ID  Ihn  r;Mi  i>l  Kvniin  i'.  Gmige,  80  111.,  61. 

'  ONvnIval  Bv.,  16  ed.,  vul.  1,  sees.  491, 493.  Am.  aud  UaK.  Bacy.  of  Law,  lat  ed., 
vol.  20,  p.  513. 
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DisciPLi^iE  u  A  17  a  (2)  (a)  [l]  [h]. 


r«c]iiir(Kl  by  AocLioH 88'i,  R.S.     IiiitomocaMBseopiMorimjHsrs  foniHOM  ' 
ovulcrmo  IJefore  courU-morliu!  haVB  bt^n  aiitlipntirat<'d  iti  the  mannpr 
apecifU'rl  in  Heotinii  882,  but  in  the  mujtiriiy  of  ouscs  ilu-y  Imve  been 
nulbuuticut«<l  by  tlie  olliciol  stamp  of  tue  bureau  tn  the  manner  atatiMl 
abovo.    In  the  alMenne  of  ohjoction,  ooniei^  ho  authontirjitud  by  tUo  1 
bureau  .stump  would  bo  legally  a(liiii»^ihlolx-fur«>courb»<murtial;  and  sa  1 
coiirt»*-innrtinl  are  not  bound  to  follow  strictJy  (Jie  nilfl-i  of  eridenco  I 
observed  by  the  civil  courts,  the  SocreUry  of  W'ar  oould  k>^utlv  pruviflo 
by  rcf^iiliktiun  tliut  in  cuurt-iiinrtial  trials  uuch  (.'^ipiea  would  be  o^lmift- 
Biljle  notwithstanding  tJie  objei'tion  of  the  arcased.'     C.  8471,  June,  ' 
1.900;  5914,  Anr.S,  1901;  lS?^i.  on.  13, 1905;  15556,  Dee.  £9,  J$08.\ 

XI  A  17  a  (2)  (a)  [1]  [b].  The  enllatment  paper,  the  physical  exami^  I 
nation  paper^and  the  nutlino  cord  nre  original  writings  made  by  ofTic^ra 
in  the  perf»)rnian(!<>  of  duly  and  arc  cofnjwtent  ovidont«  of  the  facta 
recited  therein.  Oipiea,  authenticated  under  the  .seal  of  tl)o  War 
Depiu-tment,  according  to  noction  882,  K.  S.,  are  equallv  adutiasible 
with  the  oriKinala.'     P.  61,  218,  Aug.,  tSOS;   C.  8471,  Jwie  £3,  1900. 

ZI  A  17  ft  (2)  (ff)  [I]  [(].  Copies  nf  records  of  courtit-mtirtial  autheii- 
ticat4.><l  under  the  swd  of  the  War  Department,  as  provided  by  section 
882,  R.  S.,  are  sdmissibln  in  evidence  "equally  with  tJie  nfiginaU." 
R.  54,  77,  Jul'i.  ISS7. 

XI  A  17  a  (2)  (a)  [1]  [d].  lleH  that  papers  which  contain  evidence 
of  title,  such  a*  deeds,  conveyances,  etc.,  bv  which  the  Uml^Ki  Stales 
holds  lands,  and  wliJch  are  un  file  in  tJie  \Var  Department,  may  be 
proven  by  copies,  as  provided  by  section  8S2,  li.  S.     C.  784,  Vec, , 
1894;  tSf7,  Ml/,  1895. 

ZXA17a(2}  (a)[l][e].  The  muster  roUa  on  file  in  the  War  Dtmart- 
ment  are  oflicial  records  and  copies  of  the  same,  dulv  certified,  aro 
evidence  of  the  factd  ungiunlly  entered  therein  and  not  compiled 
from  othei"  sourc«6 — subject  of  course  to  be  rebut  ted  by  proper  evi- 
dence lliat  they  are  nuMlakon  or  incorrect.  R.  3,  52.i,  Aug.,  1803; 
C.  17535,  Mar.T,  1005.  So,  though  such  rulls  are  evidence  tliat  the 
soldier  wivt  chdy  enli.'^tod  or  mustered  into  the  service  and  is  therefore 
duly  held  im  a  suhiior^  they  niiiy  bo  rebutted  in  this  respect  by  proof 
of  fraud  or  illegality  in  tiie  enllslinent  or  muster  {on  the  part  of  the 
rcjiresentalive  of  the  United  Slatea  or  otherwise),  properly  invalidate 
injj  the  proceeding  and  entitlinR  the  soldier  to  a  discharge.*  R.  8, 
488,  Mail.  fS'^i- 

t  In  ftcci>r<lati(>i  with  theoe  vEcnni,  the  tollowinn  rrgulftCJon  liy  Uie  BncrcUry  ol  War ' 
waa  publulieU  In  G.  O.  111.  A.  O.  O.,  1900:  "Coptps  of  any  ncnnis  or  juipera  tn  Uio 
Wu  Uvpnrtincnt  or  on^  of  [M  bur»us,  tf  authcnllralod  by  tho  imprwBed  suatp  ol 
U)o  btinau  or  ofBco  hnving:  cuaUxly  uf  (.ho  origimUs  (o.  ^.,  'Adjutant  Goiiinal'n  offin, 
offleiolcopy'^  may  bo  wlfnitlotl  in  ovidi-ncw  0(|"ially  mili  Uioonfrtnabtbenwf  b^Tora 
any  roiut-miutiiil,  eourl  of  inauiry.  or  in  onv  admininrative  niattor  UD<l»r  tlie  War 
Dcpartnidni."    8«i  G.  O    1B8,  wnoa  1008,  Wor  l>ep«rljncnt. 

*  CompoTV  Bvnutnn  r.  (itinn,  BS  U.  3.,  660;  Sandy  White  v.  IT.  R,,  IM  U.  S.,  100. 

*  But  Doce  In  ihU  conniir-iion  tl)«  rulins  of  the  Saprenie  Court  of  MasHdiUMtU  in 
tho  CMC  of  Hoiuoa  r.  8.  8<.-itiial«,  115  Uam.,  33S,  tlrnt  an  olBcJal  cerUGcato  from  the 
Adjutant  Ooncml**  ofRcv  to  the  efleet  thui  ocit^aia  bcU  appnuml  oj  record  ia  that 
office  but  which  did  not  purport  to  be  a  tntn«-ript  tnmt  thn  rocord  ItMlf,  and  waa 
thervfofv  ninjtly  a  ponona]  etatement.  wa*  not  com  wUnt  evidence  of  mich  facts. 

It  wiu  brill  by  tlie  UnitMl  Slates  Supreme  Oourttn  Evuiidami.  Gttuii,  9  Oiin,  UO, 
that  the  record,  mad^by  a  momboroi  thn  I'nilnd  SiatnH  Sixiial  Oorpn  04  tlM  olate  ol 
the  mother  ana  tho  dircellon  and  volocilvof  ilnj  wimi'jn  ncvrtalnday,  woacompetent 
flvitlenro  ol  tho  facta  reported,  aa  beinc  iu  iho  nuiuiv  o(  an  uffirUI  record  kept  by  a 
publlr  nfllt-crin  thediK-hornoofa  puiilic  duty. 

But  lliut  llie  eulrtee  in  ouch  mlM  are  not  proof  of  the  annmi»*wn  0/  an  offttut,  aa 
demrtion  for  example. 


DIBOIPUNR  XI  A  11  a  (2)  (a)  [i]  [c]  [a]. 
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ZI A  17  a  (2)  (»}  [I]  [f]  [A].  Abscnctf  without  Icm-c  «f  a  soldier  may 
bo  sliowii  by  extracrlH  frum  tho  muster  rolla^  <?<>vnriiic  the  pflriod  of 
nh84!nco,  ftwUionticjited  in  tlio  iimiinor  siwcjficd.  Orcimi-MO,  if  tho 
entry  bo  that  tho  soldier  dowrted  or  was  in  desertion,  the  entry  would 
b«  evidence  of  the  fact  of  nhst^ire  without  leave— tJi«  int«nt  being  one 
for  the  dotonninatitiii  of  tho  court  in  the  lif^lit  of  all  tho  fact«i  and 
circumstancfS.  An  extended  absence  without  leave,  shown  in  iJiis 
way.  wus  unoxpluiuvd,  t'li^cthcr  with  the  fact  of  apprehension  in 
civilian  clothes  at  a  point  distant  from  tlie  station  of  tJie  soldier's 
companv,  woidd,  it  in  bclieviHl,  juHtifv  tho  court  in  couviclinK  the 
Boldier  of  dpsertion.     C.  I76S5,  Mar.  i,  1006;   lb'&6J>,  Oct.  /,  /.W-J. 

ZI  A  17  »  (2)  (a)  [2].  A  compiled  Rtntonicnt  is  not  admisitihle  as 
0%'idencv  before  cotirts-murtJul,  us  it  is  not  a  copy  of  an  oritrinal  record, 
but  simply  a  statement  of  what  i-i  therein  eontainefl.  iMd  that  itfl 
ftuthontication  by  the  impressed  stnmp  "odicial  c^py"  of  the  bureau 
or  office  having  cuatodv  of  the  original  would  be  improper.'  C. 
IMSa,  Sw.S7,J903. 

XI  A  17  a  i'Z)  (h)  [ij.  General  orders  issued  from  the  War  Depart- 
ment or  Tlea<lquarters  of  the  Armv  niHV  onhnarily  l»e  prt>ven  by 
printed  oflicial  coiiics  in  (he  uauni  form.  The  court  will  in  {Toneral 
properly  take  juoicial  notice  of  the  printed  order  as  genuine  and 
correct.  A  eourt-nmi-t.ial,  however,  wiould  not,  in  general,  a<Tipt 
iji  evidence,  if  obje<'ted  to,  a  printed  or  written  special  order,  wliich 
has  not  been  made  public  to  the  Army,  without  some  proof  of  its 

5ontiinene«t3  and  oflicml  charactt-r.*     H.' 15,  216,  May,  18115;  C.847I, 
fov.  19.  IS08,  and  Jan.  15,  1909. 

XI  A  17  a  (2)  (i)  [2|.  The  Morning;  Report  Book  is  an  orifrinal 
writing.  To  properly  admit  extracts  m  cviden<:e,  the  book  should 
Im  first  i<i('ntified  by  the  proper  custodian,  and  tiie  extraota  then  not 
merely  read  to  the  court  by  the  witness,  but  copied  and  the  copies, 
nropi-rlv  vrifieil,  uttiichoir  as  exliibit^  to  tlie  record  of  the  court, 
P.  &/,  i*M-.  Aug.,  ISOS. 

XI  A  17  a  (2)  (6)  (y].  Copies  of  pay  account«i  (chai-ged  to  have 
been  duplicated)  are  adniissahle  in  evidence  where  the  accused  hue 
by  his  own  act  placerl  the  originals  beyond  the  reach  of  proce-88,  and 
fails  to  produce  them  in  court  on  proper  notice.  It.  4*,  S69.  Aw., 
\J88S.  Sbuilarly  held,  where  the  originals  were  in  tho  Iiantls  of  a 
person  who  had  left  the  United  States  so  lliat  they  could  not  be 
treachvd,  on  notice  to  the  accused  to  produce  them  or  otherwbte. 
R.  56,  604,  Sept,  J8H8. 

XI  A  17  a  (2)  (fc)  [4].  A  descriptive  list  is  b«t  secondaiy  evidence 
and  not  admissible  to  prove  the  facts  recited  thereui.  It  is  not  a 
R'cord  of  original  entries,  made  bv  an  offi(»r  under  a  <Iuty  impoae<i 
upon  bim  by  law  or  the  cu.stom  ot  the  service,  but  is  eiuiply  a  eoni- 
piUition  of  facts  taken  from  other  rccorda,  P.  61,  SIS,  Avtj.,  1S9S; 
I  a  16556,  Nov.  H7,  19U3;  159oS,  Feb.  2S,  1904;  '6107,  Mar.  h,  1!)05. 

•  1»  Ites.,  33S;  aud  Oukes  u.  Uill.  U  l>kk.,  U2;  and  20  Pick.,  34j>. 

»8c«j»r.  li  (G.  ().  IBS),  imrirB  JWW:  wliich  provide*  that: 

"CcjMw  of  any  records  or  papera  to  the  War  Dtjinirtmi-nt  or  wiy  6t  its  burvuuH, 
oratla«heud<|uarli;mofiut  nm])',  coTpe*.  iliriiiiaD,  otbriiciido,  orof  nb^rrilAriuldi^-iidon 
or  <lo|rikrti»<!iit,  U  authonticaUid  by  the  imprnwod  Btamp  of  tlie  buivnu  or  office  of 
One  War  Dopautmeat,  or  ot  th«  h^dqiiarten  liavlD|r  ciubxly  uf  tlie  uri^ioala  (e.  «,, 
'  Tho  Adjutant  Genoral'tt  Office,  olliciul  copy,  *)  may  b«  udmitt<!<]  in  evidence  u^iuJly 
[  with  th«  orii,-iiiuLi  thiMVof  bi^tnri!  any  military  couit,  mmmiiwion  or  bmrd,  or  in  any 
adiniDwtmtivc  mailer  uiul«r  the  \\»j  Deipaitxamt. " 
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DISCiri.lKB  xt  A  17  b(i)  (a). 


XI  A  17  b  (I)  (n).  To  tlu.^  ftilmixsJon  in  c\-i(lo»ou  or  u  lctt4>r  vritU'n 
iiiui  siKiiciI  by  thft  fii-^-usMl  (of  wliHth  tlif  inlnKlucljon  ia  cooU'«Uil)^ 
proof  of  Ivia  )ihii< (writing  ix  nocojwary.     P.  GS,  2iS,  Anij.,  ISSS.     E^' 
doni^e  of  handwriting  by  compurisun  is  not  u]uii>»il)lu  at  commo 
Ihw  except  whom  the  attuidnnl  of  comnariaon  ia  an  acknowledge 
or  provt'U  ccnuinc  writing  nli-oudy  in  cvidcwco  in  tho  oiwe.    A  writing 
not  in  evidpnoo  and  sinipiv  offerod  to  bu  uxr-d  its  a  standard  \»  iiol 
adrnij.sibie.     R.  49,  566.  Dee...  l8Sr,;  C.  SHO-V,  Dee.  I4,  1.909. 

XI  A  17  b  (2)  (a).  In  view  of  tho  (Mnb»mu«nu'nt  whicU  mii:4| 
genrrally  attend  the  ptxwf  brfore  a  <:ourt-raBrtial  of  Uie  sending 
itTcijit  of  t4'l«^'«phic  mcssftpft*  by  nwana  of  a  roaort,  by  suhpnne 
duces  tecum,  to  iKc  originals  in  pos»c«Mon  of  tho  telogrupb  conipuny,*^ 
a/ivined  that  the  written  or  printed  ropy,  funiiidied  by  the  companj 
ami  n-wived  by  tUe  person  to  whom  it  ia  uddix-swed,  shoidd  in  ^enoin 
be  admitted  in  evidence  by  a  eourt-murlial  in  the  ubt«>nco  of  ciruum^ 
Rtimceji  cantini;  a  reasonable  <)oiibt  upon  its  genuinone^i  or  eorreot 
ne«s,     But  where  it  b  nen>?wnry  to  prove  (hat  a  telegram  wbict 
was  not  received,  or  tho  reccijit  of  which  is  deiiiod  luid  not  provenJ 
was  actually  dnl^'  Ront^  the  ojterator  or  projier  ofTinial  of  the  company^ 
or  other  pei-son  ot^iizant  of  the  faet  of  >ionding,  )<hould  bo  sum- 
moned as  a  wilJiesa.     R.  S,  40S.  Dec,  IHeS;  14.  S59,  Mar.,  IS65.  , 

XI  A  17  c.  Afiidiwits,  taken  rx  parte,  and  not  as  depositions  undei^H 
arliole  91.  are  in  110  case  lulmLssitMe  as  vvidt-nvo  on  a  trial  by  coiiib^^^ 
martiah  if  ohjeeted  to.»     /?.  7,  US,  Feh.,  IS6A.  ' 

XI  A  IS.  tiepoated  faW  Htatementrt  of  the  ac«ui«e<l  rctativo  to, 
tlie  public  nionoys  for  which  be  was  uceountuble  arc  competoni 
evidenoe  aauifi  to  suHtain  a  charge  of  embeZKlemcnt  under  article 
60.     R.  47,  m,  Sept..  fSS4. 

XII  A  1.  Wliere  no  evidenco  is  introduced,  the  ceneral  rule  is  that^ 
the  fin<iing  should  o-nform  to  th*  plea.     R.  57,  4W>,  Mar.,  tS76:  38, 
l88,Jxd\i,lS76. 

XII  A  2.  Tho  finding  on  tho  cliargo  should  bo  supported  by  the 
Ending  nii  tho  t^pmiication  (or  specincationx),  and  tne  twu  findingaJ 
shouhi  be  consistent  with  each  othor.  A  hnding  of  guilty  on  tuM 
charge  would  t>e  quite  inouiisistent  with  a  lin<ling  nf  not  guilty,  on 
guilty  without  attaching  crimiunlity.  011  tho  spccifiOMtiuu.  bo,  m 
lindiiig  of  guilty  upon  a  well-ploadetl  specification,  apposite  to  tlid 
chaj^o,  followe«l  by  a  finding  of  not  (jntiity  cither  01  Uiu  olTontiq 
cbsigeil  or  some  Ics^ier  olfunso  uicludod  111  it,  would  he  an  incongrihl 
ouB  venlict.  R.  4,  ^75,  Oct.,  JUGS;  S,  S7G,  Jan..  1804;  C.  t2i34l 
Mar.  19,  1902.  No  matter  bow  many  specifications  there  may  b^ 
it  requires  a  luxling  of  guilty  or  not  guilty  on  but  one  spM-aficatioiu 
(apposite  to  tlio  chaise)  to  support  a  iiimilar  finding  utMjn  thu  chargoJ 
R.  9,  90,  May,  1864;  V.  173SS,  Jan.  4,  1905.  | 

'  Hki  fubjfvt  ot  the  t>xb>nt  'A  Ui«  authority  of  iIm  cmiils  to  compel  leleanphcooM 
panin  to  pruJuro  orii;iriul  i>rivaic  lolc,!^!!!!!  [or  luw  in  (.■\'i>l(Mii-i'>  in  iniMt  tS&y  IWalaJ 
In  an  caoy  by  ili-nry  iMtchruk,  Riij.,  on  tli«  "Inviolability  nf  Tcictniuiur, "  puM 
ImImh]  in  tii«  BouUuini  I^nv  Revinw  liir  Octebw,  lOTfl.  I 

■SmG.O.  M.O.  10.  Ildqro.or  Army,  I87II;  0.  O.  31,  Dept.  of  Ih«  Minauri,  ISGSJ 
do.  17,  Dept.  ot  Arkanitti!,  1800;  ilo.  39,  Third  Mil.  hUu,  1BS7;  do.  49,  Dope  cd 
IMcota,  IH','1.  1 

An  npplii'H  to  military  i-mm,  it  woiiM  b»  tieti«r  tony,  fii  llvu  tA  tli«  expnoicill] 
"if  obii)cl4>(l  M,  "  "iinloMvnirwxIy  cotwentetl  to  by  thonccuxil  with  full  knowlodatl 
othlirighta."  jS| 
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XXX  A  3  a.  It  IB  not  com^tent  for  a  court-martial  to  find  on 
nrpiiswl  ri'it  fiiilty  of  the  spwification,  and  yot  guilty  of  tlio  clmrgc, 
wliL-ro  tiu-TX!  Ls  but  iii](!  Hptictticatiuii.  By  nnding  him  iii<b  ^tiilly  o{ 
tile  spwiricatioQ  they  ucquit  him  of  all  that  g'les  to  conBtituto  thfl 
oir)>n.>*o  dflfw'iibod  in  tho  cliai-go.  Wlioro  tiio  court  hclinvo  that  th« 
Hccu^etl  is  giiilty  of  tho  (.'hiirj^e,  but  not  prccjs<>ly  ns  Iiud  in  tho  speci- 
firation,  (hpy  should  find  him  zuilty  of  the  laltf^r  with  such  flxcpjf- 
tiiinti  or  HulwtiliUiiiiiK  nn  may  bo  miottsHary  to  prtvioiit  the  farts  a?< 
pi-ovod  on  tlifi  trial,  and  then  t^lty  of  lh«  cliaiye.  R.  5,  67G,  Jan., 
I  si:/,. 

XII  A  :{.  Tlicru  should  bi>  a  Boparute  and  indppcndpnt  rmdins  upon 
each  char;;p  and  spcdficatinn,  and  each  R<>paiate  fimitng  RJiouId  cover 
the  chai'^c  or  KjK-citlcaliim  as  to  widrli  it  i»  nindu;  ao  that  if  any 
char-jp  or  specification  is  deemed  by  tlie  court  to  be  iiroved  only  in 
part,  tliR  finding  Hhall  »how  Anorifically  what  ia  founo  t<i  be  proTod 
and  what  not.     I{.  J.  S9S,  Feb.,  ISGS;  16.  73.  Apr.,  ISSS. 

Xn  A  4.  Wlien  the  accu.te<l  pleads  euilty  to  the  specificatjon  and 
not  guilty  to  the  charge,  Ihc  cotirt  Li  cfulcd  upon  to  pass  tin  tho  qiic-s- 
lion  of  wlii'lher  or  not  the  specification  sustains  the  ciiar^je  as  ii  matter 
of  law.  If  it  iMi  decides,  it  should  find  the  accutted  ^lillv,  not  only 
of  tho  spocifi cation  but  of  tho  charKo.  /'.  49,  47!,  Od.  19,  tSOi, 
C.  H092,  Au^.  tG,  I'MI;  IBI77,  Mar.  8,  I'MB;  1S2S4,  ifar.  19,  I90g; 

i2.-i7r>,  Ai'f.  s.  ims. 

XII  A  5.  It  is  ii  peculiarity  of  the  finding  at  military  law  thai  n 
court-martial,  where  of  opinion  that  any  portion  of  the  aIlegation.s 
in  a  »pccificitt  ton  is  not  jiroved,  is  aulliorizod  to  find  tho  accused 
puiUy  of  a  part  of  a  snecification  only,  excepting  tho  remainder;  or, 
in  finding  him  guilty  oi  ilio  whole  (or  anv  part),  to  suiMlUute  corrcfct 
words  or  alle};ations  in  the  place  of  sucli  as  are  shown  by  tlio  evi- 
dence to  have  been  insi-rtt^d  lIuDiigli  error.  And  proviried  the  excep- 
ti^ios  or  substitutions  leave  the  specification  still  a|>proiiriatu  to  the 
cJiari^  and  loyally  Biiificient  thereunder,  the  court  may  tlien  properly 
find  tho  accudCil  guilty  of  tho  cluirgo  in  tliu  a'«ual  niaiihor.  a.  S,  676, 
Jan.,  IS04:  as,  l&ti,  Aug.,  ISOli;  C.  lS7a/,,  Fth.  S,  1900;  B59S7,  Dtc 
14.  I0(J9. 

XII  A  5  a.  Kaniiliar  instancm  of  tho  exorcise  of  tliu  authority  to 
€xce/tt  and  suhstUule  in  a  fmdint;  of  jiuilty  occur  in  cases  wliore,  in  the 
apecificalion,  the  name  or  rank  of  tho  acciu«iHl  or  some  other  person 
is  erroneously  dosi^nulcd,  or  tlioro  is  on  errone'>iia  averment  of  tiino 
or  place,  or  a  mistaken  <iate,  or  an  incorrect  statement  as  to  amount, 
quatility.  <)ualit  y,  or  other  particular,  of  fuiuls  or  other  pmperty,  etc. 
11.  U,  80S,  40^i  Fib..  ISGo:  14.  £2S,  Mar.,  ISC5;  %6,  435,  Feb.,  JShS. 

XII  A  !>  b.  In  finding  guilty  upon  a  specification.  Ut  except  from 
Hiich  finding  tho  word  or  words  wiiicli  express  liio  (iravamen  of 
the  act  as  chanted  and  found  ia  contradictory  and  iirecidar.  As, 
from  a  finding  of  guilty  on  a  sjicctficntion  to  a  chargo  of  fraud  under 
article  60,  to  specially  except  the  word  "fraudulent"  or  "fraudu- 
lently," wliile  at  the  same  timo  finding  the  nccased  guilty  generally 
Ufxin  the  charge.     It.  II,  4I1  44  "^  f^'h  Oct.,  ISd^. 

XII  A  6  a.  The  practice  of  making  exceptions  and  aubstitutiniiii  in 
the  findings  is  wi-ll  iIluHrul4^'(]  by  tlie  finding— aulhmiwd  at  military 
law  when  called  for  by  the  evidence' ' — of  a  Usstr  kiiidrtd  offrnse 
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inelndrdas  a  conaHturnt  element  in  the  aptrificfiffengtehargrd.*  Of  llib 
form  or  vcrdipt  the  moRt  faiiiilinr  instaiicp  is  llw  findiiie  <jf  KuUty  of 
alweiH'o  without  louvo  iinrlor  a  cUai^ge  of  cictpiiion.  A  full  ac<jitittnl  of 
deeertion  includes,  of  course,  an  absence  wnlhoiit  k»a.ve  if  it  is  itivolvod 
in  it;  butwh«n>  thi^ovidencefnllsNhortof  PttlAhtLthing a  desertion  but 
shows  an  unauthorized  absi-nline  of  liiin^lf  by  i\\^  noinjsed,  ho  may 
aji<l  tthoidd,  be  con\*if.t*>f!  of  absence  without  leave,  as  his  aiitua! 
offciiBP.  In  aniviug  at  this"  fonclurrion.  Ihp  finding  on  the  speoilico- 
tion  and  charce  should  be  consistent,  and  tht;  findiiii;  on  tiic  former 
ithould  Ik-  sucii  a»  to  support  the  latter.  In  their  finding  of  guilty 
upon  the  tjiirrification,  tlie  court  should  in  tcnns  exet^  from  its 
ftliplirfttion  such  words  of  the  specification  as  alle^  or  describe 
desertion  exelusivelv,  and  sulwtitute  woi-ds  describing  the  lesser 
offense;  the  words  ''did  desert,"  for  example,  bein|^  cxcenU-d.  and 
the  words  "did  absent  himself  without  authority"  bemgsulwtitutwl. 
The  finding;  on  the  char{*f  should  n-pdarlv  hv>  "not  guilty,  but  guilty 
of  alwence  without  leave.'"  R.  7, 357. 616, 8S4.  Mar.  and  ilau,  1884; 
9,S4,m,4)S.and4f>,  May.  1864;  IS,6S5.  May,  t86S;  0.  12177,  Afar. 
II,  19018;  l££S4,  ^far.  19,  IdOg;  IS$7S,  Apr.  8,  190S;  12577,  May  7, 
190S;  189S4,  Jhc.  11,  1905. 

ZII A  6  b.  It  is  a  furtlier  jieouliarity  of  the  finding  at  military  law 
that,  where  an  aceuaed  is  charged  with  "conduct  unljecoming  an 
ofTmernnrl  agenllemnn,"or  with  any  sperjfie  offense  made  punishable 
by  the  Articlt-s  of  War,  and  the  court  ia  of  opinion  that  whil«  tlio 
materia)  allegfttlons  in  tlie  specification  or  speciJications  are  subetAO- 
tially  made  out,  they  do  not  fully  sustain  trie  chorgo  as  laid  hut  do 
clearly  establish  the  commission  of  a  ne^lc<rt  of  iiiilitar>'  duty  or  a 
diiiortler  in  bivanh  of  military  discipline  as  mvolved  in  the  arts  alleged, 
the  necused  may  properly  be  found  guilty  of  the  Bpecilieation  (or 
specifications)  and  not  guilty  of  the  charge  but  guilty  of  "conduct  to 
tlie  pivjtidice  of  good  order  and  military  discipline. "  Such  a  form 
of  finding  is  now  common  iu  our  practice^  especially  where  the  char^ 
is  laid  under  article  61,  and  it^  legsUtv  is  no  longer  questioned.     B. 

6,  ear,,  jVw.,  isas;  9.  ano,  Sn>t.,  1.S04;  11, 87,  Aw.,  I864;  29,  299, 

Oct.,  1S89;  P.  Si.  193,  Mar..  1894. 

ZII  A  6  o.  The  authority  thus  to  find,  however,  has  not  been 
extended  beyond  thociMeinilirated  in  the  lust  paragraph:  the  rfvave, 
for  example,  of  this  form  of  finding,  has  never  been  sanctiuned.  A 
finding  orguilty  of  a  certain  fpecific  offense,  under  a  charge  of  another 
speciiic  omiisi',  or  under  a  cliaige  of  "  conduct  iinbecoiuing  an  odiccr 
and  a  gentleman,"  or  of  "conduct  to  tho  prdudiec  of  pood  order  and 
militniy  ili.^i-ipline,"  would  be  wholly  irregular  and  invalid.  Thus  a 
finding  of  guilty  of  disobedience  of  orders  (or  of  a  violation  of  article 
21)  under  a  charge  of  mutiny  in  violation  of  article  :J2,  or  a  finding  of 
drunkenness  on  duty  (or  of  a  violation  of  artielo  3?*}  umier  a  eliarge  for 
a  drunken  disorder  fuid  under  nrticlo  61  or  62,  would  be  not  only  unau- 
tltorizod  but  now  almost  unprecedented,  and,  if  such  a  finding  wore 
made,  itcoulil  scarcely  fail  to  In)  formally  di.*approve<l.  And  ,10  of  a 
finding  of '"  conduct  uiibccomiug  an  officer  and  a  gentleman"  under  a 
charge  of  "conduct  to  the  pi-ejudice  of  good  ortler  and  military  dia- 

'ObmpKro  Itvynnld*  v.  I'aoplo,  S3  til.,  479,  and  notn  the  stmilftr  authority  givou  in 
criioiiuiicMm  in  tha  Unitwl  SiaWt  courU.  by  rec.  I03:>,  R.  S. 

*  Aatmple  fiadini:.  huwuver,  of  i,'ullty  orab«enc«  without  leavi;,  though  an  intiguUr 
fortn,  would  amount  in  luw  to  on  acquttUl  of  UiahiriiBroEIiuiMt  chaneod.  Oompan 
Marahflad  v.  State,  34  Ohio  St.,  212. 
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dpline."  S.  It,  S74.  Dee.,  im^;  16,  6S2,  Sept,  1866;  0.  IStli, 
Avn.  15.  '90S- 

XII  A  7.  IlfU  that  ft  court  me.r  not  substitute  ft  lindin^  of  laroenj 
onftchnrKeoniurKlarv.  C.18I77,  MnyIS,190S;  1SSS4, Apr. £8 and 
Mat/  S,  I9ng;  iS6S9,  >%  I4.  }90S.  HrU  further  that  whwi  a  charap 
is  kiti  under  a  apiwific  arttclo  a  flndbiK  under  any  otJicr  spfcific 
arliole  Ls  whoUv  irre^lar.     O.  Ii)tt4,  Auq.  15,  lOOS. 

ZII  A  $  a  (1$.  To  justify  a  conviction  oV  a  vjipittdofTcusti  of  offering 
violpnr*  ii''aiiiat  a  superinr  officer  iintier  the  twenty-first  article  of  war 
it  shoulit  no  maile  to  8()[>i'Hr  in  RviiU-nw  that  the  mxin^nl  knew  or 
bi-hi-vcd  Mint  tho  poraon  as»autu<d  was  in  fact  an  ofDver  in  the  Army 
and  was  liU  "superior"  in  rank.'     R.  29,  iSS,  Dec,  1^69. 

XII  A  S  a  (2).  Underachfti-giiof  a  violation  of  articIoSl  in  offering 
violvtirt'  to  a  miperiur  u{Ii(;er,  it  shuidd  be  alle^ted  and  jtroved  tliat  the 
officeraRsaii!U'<i  wftsattJifl  timp"in  thn  execution  of  his  office."  R.  1, 
462.  DfC,  ISG2;  9.  90.  May.  ISO4. 

XII  A  8  a  (3).  Under  a  char^re  of  a  disobedience  of  tho  order  of  a 
superior  ofiiwr  in  violation  of  artivlo  21,  it  should  be  alleged,  and 
shotihl  appear  fi-om  tlio  evidoiiw^  introduced,  tliat  tho  order  or  "com- 
mand "  was  "  lawful."  fl.  H?.  4SS;  Jan.,  1^69.  An  officer  or  soldier 
Is  not  puni»habli>  under  this  artiolo  for  disobejing  an  urJirafvl  order. 
R,  S$,  SOS,  June,  1S6S.  But  the  order  of  a  proper  superior  is  to  bo 
preminvMl  to  be  lawful,  and  should  be  obeyed,  wnero  it  is  not  clearly 
and  obviously  in  contravention  of  law.  UuletiH  the  illegiUity  is 
unquestionable,  he  shouhl  obey  first,  and  seek  mdrpss,  if  entitled  to 
any,  afterwards.  A  military  inferior  in  refutting  or  failing  to  comply* 
with  tho  order  of  a  superior  on  the  ground  that  tJio  ttamc  vs.  in  lii« 
opinion,  unlawful,  does  so,  of  coume,  on  bis  own  personal  responsi- 
bility  and  at  his  own  risk.    H.  26,  *;6',  Det...  1SG7. 

XII A  S  a  (3)  (")■  To  juHlify,  from  a  milJlury  point  of  view,  u 
military  inferior  in  disobe^'ing  the  order  of  a  superior  the  order  must 
bo  one  ro<iuiriiig soiuelliing  to  bo  done  wliit-h  i»  piJpably  a  breruh  of 
law  and  u  crime  or  an  iajuiy  to  a  third  pereon,  or  is  of  a  Berious  char- 
acter (not  involving  nnnnporlant  consequeoceii  only)  and,  if  done, 
would  not  bo  susceptible  of  being  righted.  An  onjer  requiring  tho 
performance  of  a  milUanj  dulv  or  act  can  not  be  diaobovd  with 
impunity  unless  it  hius  ouo  of  tlioso  characters.  If  not  triahle  under 
the  twenty-funt  artlclu  auth  disobedience  may  bo  tried  un<lor  the 
sixtv-aecond.  HfUt  that  there  could  be  no  more  danpenms  principle 
in  llic  goverumeiit  of  tho  Army  Uian  that  each  soldier  shmild  deter- 
mine for  himself  whelher  an  order  rcqiuring  a  military  duty  to  bo 
performed  is  necessary  or  in  aecordnnce  with  orders,  refjuiatinns, 
decbtion  circulars,  or  custom,  and  nuiy  disobi'y  tho  order  if,  iu  biii 
judgment  {taking,  of  course,  all  lisks  in  case  his  judgment  should  be 
ernineous),  it  should  not  be  nccossary*.  or  should  bo  at  variance  with 
orders,  refjulations,  decision  circulars,  or  custom.  It  is  his  duty  to 
obey  such  order  first,  and  if  he  shoulil  be  aggiieved  thereby  he  can 
SC0&  redress  afterwards."*     0.  97.  Juhj.  IS94. 

*  B«e  Q.  O.  34,  Dept.  of  VliKi"^.  l»^- 

'  Tho  civil  rcapuutiibillty  iit  auutbiT  mBt1«r.  Civil  courtti  have  t»m<>limc9  iiuids 
ollgwanoe  for  tho  rmiuirsinonta  of  military  ducipliao,  but,  if  tlii-y  nhniild  iioi,  tho 
mUltaiy  obliiratlon  woaM  rtinntQ  ualm named.  Thenldier,  tn  entering  the  twrvicp, 
bM  viMuotuiily  ati)iiiiiiii.>d  bimseli  to  tola  dmibls  and  putnlbly  conflivtiDK  llubility. 
The«vil  of  ma  iin<liiii'i|iliaed  aoldiory  would  bo  far  gnMor  than  the  iiijuatiL'o  (itppareul 
ntber  than  actual)  of  thin  principla.  , 
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XII  A  !>  n.  Wlioro  u.  court  in  iu  lui<liii<:8  subslitutcd  Ihc  worda 
"iimlpr  tho  influence  of  inUixicnline  liquor"  fnr  tlie  woi-d  "drunk"  in 
aspcciiWatiiiii  undor  iirticU^  38,  »nii  foutid  "not  guilty"  of  tbcrhnrgo 
but  "guilty"  of  conduct  t<>  tho  pri'ju<iice,  etc.,  remarl'rd,  that  such  a 
cliscriminfttion  aa  tliia  finding  Apparently  Attompta,  can  not  iuifcly  b« 
oncourajjrd  in  thi'  diMpu»iliun  of  rusc«i  aiming  uodcr  iirlirlo  38,  Tlie 
objcrt  of  the  articlp  is  manifesllv  t<i  onforrc  ihnt  niPiwuro  of  aobncty 
wbicb  it  pwspnlinl  1<>  lljc  full  luuf  raJm  cuntnil  of  Ixilb  tho  m<^iitiil  ami 

Sihysicnl  fa('ulli<.-»,  ami  lliu»  to  protoct  the  military'  adniinistmliim 
rom  llip  great  mischief  to  which  it  may  be  liablo  from  the  blundeni 
a»d  oxcftwos  of  olficoi-s  iitlonipUii^  to  perform  tlicir  duliM  under  tho 
influenie  of  drink.  Any  intoxication  which  i^  suflicicnt  to  Bcnsibly 
impnir  tho  rAlioiiiil  ami  full  exercise  of  the  mental  and  physical 
faculliei*  is  drunkvnnoss  within  the  moaning  of  tho  article;  and  slioiil<l 
the  condition  of  an  officer  Aecuse<l  of  that  oifcnse  not  have  partaken 
of  thi«  dmcripUon,  it  i^  bel  tor  tluit  ho  ho  ar(|uittoil  than  lliat  ctmrls  by 
ondMiTorii^  to  mark  dejiR^es  of  drunkenness  should  attempt  distinc- 
tions, wbieli  in  practice  would  toml  to  defeat,  in  pitaI  meaiure,  the 
purpose  of  the  articlo.  Jtrcommetnlnl,  therefore.  Iliat  the  lindings  in 
thia instance  liodisapprovwl.'  It. 36', 444.  Apr..  1675;  ii7. US, tSS.ttnd 
67.1,  .\oi\.  !X7/i.  to  Juni;  IS7(f;  SS,  £7£.  Avg.,  Ifi70;  41.  SS$,  Jvitf, 
ISTS.  It  ii4  not  a  sufntient  defence  to  a  charge  of  ilrunkcnnosa  nn 
duty  to  show  that  the  accused,  though  under  tlie  influence  of  liquor, 
contrived  to  got  tlu-ough  ajui  bihiicIiow  perform  tho  duty.  B.  37,  118, 
Nov.,  1876;    C.  S&O4O,  Jan.  15,  1910. 

ZII  A  ll>  a.  It  is  no  drftntie  to  a  cbBr£;o  of  "sleeping  on  pth*t"  that 
tho  aoouscxl  ha<l  been  previously  overt  asKo<l  by  excessive  Eruanl  duly ; '  \ 
or  that  an  imperfect  discipline  jiroTailed  in  the  cnmnmnd  And  siniibir 
ofFensen  had  been  allowed  Ut  pass  without  nciljce ; '  or  that  the  accufied 
was  irregularly  or  informally  posited  as  a  sentinel.'  Evidence  of  sucli 
vi  ITU  instances,  however,  may  in  general  be  i-eceivod  in  extenuation 
of  the  ofTenso;  or.  afler  sontenco,  may  form  Iho  basis  for  a  mitigation 
or  partial  remission  of  the  pimislmient.*  An  officer  who  places  or 
continues  a  soldier  on  duty  as  a  senlinel  when  from  excessivo  fatigue, 
inlirmity,  or  other  disability,  he  is  incompeleni  Ut  perfonn  tho  import 

*  This  oiilnfon  aiul  reconimctKliitiiiii  were  cuncurrvil  In)  we  lhi>  orAer  uublitdiioK 
tho  i-odo.  G.  V:  M.  0.  33,  War  iJounrtmi-iil,  1875. 

AftiHe  3S  hnji  boon  n'P''a'f'lly  oormtfuod  in  i{«ii<>nil  otdvn.  In  O,  O.  No.  53, 
lieodquftrtera  Anny  of  tlio  Pot»iiiAC,  nf  l>ti)2,  tbo  gi>n«ral  cominniidiniE.  in  stating  ibat 
liuliiidatt  liiin)  ■<>  ua<l,>n>tnii(l  Uiu  <l'jubt«  BoineUaiea  enturUtined  "an  Tu  ili4>  (li^TCav  ol 
iiUoxicRtinn  whirh  iiiililji  n  xildirr  lor  th»  porfomuuice  of  bii  duti««."«l<M!rviw: 

"UnfltD«Mnui)-beaiui«or  k>M  i-oniiilote;  but  tn  bp  intoxirsttul  iit  r11  iinlilAaraan 
vltfaertoffivoanarderortocxor'Ulv  it." 

Inamtlwrjumtl^nmilorilrroftlHiNunoAnny,  No.  SS,  o(  1S62.it  iiwiiL 

"XnthiiiK  rnn  be  more  errunciiiie  tliAii  tn  giippmui  that  tw  long  Man  officer  is  not^ 
<ljunl(i'>iiiK!iiubiIiiv~-urijiiiIiik>ii,  iiiur^iwr.  in  whichheiMfcir  lenapt  lo do nliclUel 
llutnwbon)i«iiiaimpl)-iln]nkL'iioiigli  In  IwiiiciiiKTOitl—lu^ianui  drunk  ul  ull.  •  •  " 
The  ttillc«t  ))rmwiion  «i  hif  fnmllitoi  by  every  olficnr  ih  ncrrirvnry  to  fit  him  tn  tliwhuvo 
hia(lutii.'H])iy))>er)y.  ThweiJLilieii*rv'notwinin|)leiwlolie  •'iihiii  th^rompeiency  ot 
a  hull  wiber  w-rxori . ' ' 

See  aba  G.  C.  U.  O.  2L,  Dupt.  at  tho  Mo.,  liiTO;  Ao.  A&,  Diq>t.  of  Va.  A  N.  O..  ISM; 
(la.  as,  DepU  at  Ih«  Platte,  IflTl.  I 

'  8m  G.  O.  74.  Array  of  the  Pbtoraac,  1B6S.  1 

*  G.  0.  10.  Miciaiu  Mil.  Dcpl..  1BC&:  da.  IGS,  Dnpt.  ui  Uio  South.  ISM. 
*SeeO.O.  II).  lU.  D«pt,o/V.i.4N.C.,l883;  do.  2,  Northom  IJ«pt.,  1806;  do.«7. 

Devt. «(  Wa«liin)clon,  ISOU;  do.  9,  Dept.  of  the  Smith,  18T0;  G.  C.  M.  0. 44,  I>Qi>t.  1^  , 
tw.  187fi. 
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tant  thitips  of  sufh  a  poBilioii,  wil!  ordinarily  render  liimsoU  liable  to 
clmiiips.'     C.  ISmG,  ilaij  SS.  1005;  SOSSS,  Sept.  4,  IftOG. 

Xtl  A  II  a.  [t  is  iiu  dvfciiKV  wlialovcr  to  &  cIikivo  uml«<r  arlicio  01, 
tlint  bolwwn  Iho  dale  of  the  if>fu»al  by  Uio  Unitixl  Slat«s  to  pay  (lie 
amigritf  "f  n  iUiplicti1<'(i  vourlmr  mid  llic  rliU*"  of  tlm  ftrrait^miiPiit  of 
the  orticiT  or  of  the  sorvifo  of  tho  clmrfips,  the  money  due  hu^  Viean 

Iiaid,  or  snmohow  scriirod  or  iiiuiio  p>o<i  lo  ihc  tifl!«ignec8,  or  that  he 
IBS  boon  inducrd  lo  witlidriiw  ur  sii^poud  lii»  claim  ogiuiMt  the  oilicor,* 
P.S0,45,Od.,  I  SO  I. 

XnAl2«.  Ilril  that  ii  8ppc-ili«atii>n  aU<>giiig  homiciilr',  but  not 
adding  "wilh  malit-o  aforethought,"  or  in  tornts  lo  that  I'ifftvi,  was 
plfiuhnG;  of  iiiaii»lmighter  onlv  and  thus  within  article  62.  Ii.  47,  S8S, 
Jail/.  m4. 

Xn  A  12  b.  It  U  a  defpnao  to  a  charge  under  article  63  of  the 
cttih(^XKl'>in<'nt  ilnfiiuHl  id  Mvlioii  5(1)0,  K.  S.,  an  eniLHistiiig  in  a  failitrp 
to  Hafely  keep  public  iiioniTS  by  an  ofii<Tr  charftitl  with  the  eaftv 
ki'fpiiij;  of  the  ftame,  that  the  funds  alipRed  to  have  been  embezzled 
were,  without  fiiult  lui  the  part  i)f  tlip  awiised,  lust  in  tran8|Kirlation 
or  fraudidfntlv  or  feloniously  iihtitractcd.     Ii.  I,  4^5,  Nov.,  1862. 

XII  Ii  1  a.  \hi<ler  tho  Kxectitive  order  of  Marrh  3(1.  ISOS,  previous 
cuuvictioiis  "wliatevcr  their  iittiuber  within  the  iiroscribed  period," 
are  admisHihlo  to  aid  the  court  in  determining  upon  the  [>ruper  meaa- 
ni'o  of  puni.ihment,'  whether  the  limit  of  punishment  in  within  or 
greutt-r  than  the  punishiun  power  of  an  inferior  court;  hut  if  greater 
the  prescrilwd  limit  can  only  be  increased  nn  account  i>f  such  com'i(>- 
lions.  (See  p.  5S,  Manual,  ItfOS.)  Tlie  limits  of  {lunL^htnetit  arc, 
however,  operative  only  ■' in  time  of  peaep,'"  (Act  of  Sept.27, 1890; 
Manual,  190S,  p.  51.}  In  time  of  war,  therefore,  coiirti^mart iai  am 
remitted  to  the  discivtioii  conferred  ui>on  them  by  tho  Article)*  of  War. 

c.57st,  Feb.,  ism. 

XYl  IM  a  (I).  Pro™«3  convictions  except  of  dcscHion  on  a  trial 
for  desertion,  not  adjudged  during  the  current  pending  enlittlmcnt  of 
the  soldier  but  incurred  during  a  prior  enlistment,  are  not  admissible. 
K.  56,  306,  Juhj,  1SS8:  P.  61,  m,  Aug..  18.93.    Nor  b  oviilcm-«  of  a 

Previous  conviction  by  a  eml  e«urt  admissible  in  tliis  procedure.' 
'.  fO,  Sm,  Sept.,  1888;  C.  I4I6I,  Feb.  13,  liKiS. 
HI  U  I  a  (1)  (d).  Evidence  of  a  previous  conviction  \»  not  admis- 
eible  where  the  findingH  and  Bentence  were  disaf>pro^^td  by  tho  pi'oj)er 
rex'iewing  authoritv.  H.  ^'2,  131,  .'iOS,  Miir.  and  titpt.,  1887.  As  U.> 
all  triabt  (except  those  }iu<l  bv  11  summary  court  where  the  [xist  com- 
mander acts  as  the  court,  and  no  apjii-oval  of  the  sentence  is  reqiiiivd 
by  law),  the  term  "jirevious  conviction"  mcaiw  a  conviction  to  which 
eiTect  hiw  been  f^veii  by  tho  ajiproval  of  the  sentence  by  competent 
aiilhority.*    P.  68,  2tu,  Mar.,  1893;  C.  1I8S0,  Dec.  80,  1901. 

XIX  \i  I  a  (I)  (6).  A  coiirt-inartiul  i-efuscil  to  liikv  into  considera- 
tion evidenc«  of  previous  convictions  olTercd  by  the  judge  advocate 

■  Sm  G.  O.  U,  Anuv  ol  tbu  I'ototiuc,  I8Q1;  Ju.  62.  Dept.  at  V*.  ft  H.  C,  1803; 
0.0.  U.  0.  S»,  I>Cpt.  of  Tuu.  18T2;  do.  80,  Ue^.  of  ttinMiMniiri,  I^S. 

*  Sm  the  renukrke  ol  the  r«viewiut(  atilborily  in  thp  enaM  publiiOied  in  0.  G.  U.  O. 
88  ot  1S86  aad  66  ol  1893. 

*  Hiu  iiroviiiim  :•  ropratvr)  in  Uto  new  lvx«cutivo  order  of  Judo  12.  lOUt,  prencrib- 
iatfliiaitaof  piini«liiu«nt. nntilifli^  in G.  O.  SCH,  War Di>]it. ,  Dee.  \b.  JUlHt. uuneiiilvd 


by  0.  0.  77,  Wiir  Di^^i.t .  Jiino  10,  lull. 
'SeoS.  O.  No.  2n,l>c|tl- 


vf  tliD  Culumbiu,  l-'vb.  1, 1905 (ti.  L'.  M. 0.  Rvc-  Ko. ■UI12Q). 
» Sae  Cinr.  10,  A.  G.  0.  nm. 


542 


DiBciPLiNE  xn  B  1  a  (i)  (c). 


(m  the  CTTiunds — (1)  tlmt  lh«  iivcummI  hnd  been  prorinusly  punished 
for  Ottcfi  offpnao;  (2)  that  he  hncl  not  introducwJ  nny  testimony  in 
HUpport  of  hiH  charnrtor,  and,  in  the  ah^nco  of  mich  tnttimony,  llie 
riiW  of  vvitk'iK'c  ]jivcludc  altncking  the  Hninc.  Hdd  lliut  siifh  oujoc- 
tions  wore  not  well  taken.'    R.  50,  047,  Avg.,  ISSG. 

Xn  B  I  a  (1)  (f).  The  proper  evidence  of  u  previoiB  conviction 
is  the  record  of  the  triul  or  »  dulv  authenticAtea  copy  of  the  record 
or  of  the  order  of  |m>m ideation.  'j{.  52,  SOS,  Sept.  8,  1887.  Copy  of 
the  sumniarv  court  roeord  sliuuld  be  eerlificd  hy  the  )x»it  commander 
or  adjutant"  to  be  a  true  copy.  P.  S4,  S6,  Feb.  S(),  tS94;  65,  170, 
June,  i89j.  The  eertiticat*  of  the  eom])any  commimder  to  the  fact 
of  conviction  ns  shown  by  tlie  company  records  is  not  a  lejinl  substi- 
tute. P.  G5,  170,  Junf.,  i894-  Wlien  the  proof  piMdncod  is  the  copy 
furnished  the  cumpuny  or  other  commander  it  should  be  returned 
to  him  and  a  copy  attached  to  the  record  of  (he  general  court-martiul 
before  which  the  hiiil  i»  lin<l.  V.  SOS,  Sept.,  1894.  The  statement 
of  Bcr^'ice  recjuircd  by  Ai-my  Regulations  to  be  furnislied  the  conven- 
ing authority  wit  h  general  charges  is  not  evidence  of  previous  conrio- 
tions.     /'.  S'9,  .;.5i>.  Af'tr.  SO,  ISOO. 

ZII  n  1  a  (1)  id).  As  the  date  of  apprnvnl  fixea  the  date  of  con- 
viction, //('/</  Ihnl  tlic  date  of  apnroval  i»  the  date  which  hIiouIcI  be 
considered  in  the  receipt  of  evmenco  of  iirorious  convictions.     C 

iissn,  Dec.  SO,  imi. 

ZII  B  1  b.  Held  tlmt  after  an  ocfjuittnl  evidence  of  |ircviot»  con- 
victions should  nut  be  presented  to  the  court.  C.  ISjiSS,  Apr.  10, 
1902;  i2.'i70.  May  2,  19(12. 

ZII  B  2.  In  a  case  where  its  scnt4>nee  is  discretionary,  a  court- 
martial  may  impose  any  pHniHlmieiit'that  is  8ani-tii>ard  hy  custom 
of  the  8<>rvu'e,  nllliougl)  (m  ca»c«  of  soldii'is)  the  wuno  may  not  be 
tnrhulcd  in  the  list  of  the  more  usual  punislmients  contauied  in  the 
Army  Ueaulati<ina.  K.  4,  ISl,  217,  Sipt.  and  Oct.,  1868;  ££,  6SS, 
Jan..  18G7:  24,  192,  479,  Jan.  and  Apr.,  1887. 

XII  B  2  a.  Thp  order  prescribing  maximum  punishments  also 
provides  for  certain  substitutions  of  punUliiaent.  The  pumoso  of 
these  provisions  is  not  only  to  determine  the  measure  but  luso  the 
kind  «)f  punishment,  which  should  be  considered  authorized,  so  far 
OS  the  oltenacs  sjiccilied  in  Ihe  order  are  conrenied.  Thus  where  the 
prescribed  limit  is  forfeiture  and  confinement,  a  reprimand  in  lieu 
tliei-eof  can  not  h-f^ally  bo  ailindged.     C  4^6,  Oft.,  1894. 

ZII  U  2  b.  Whde  A  specilic  itunishnient  may  bo  reatmtiundtd  in 
orders  to  bo  adjndgeil  by  courts-martial  in  a  certain  class  of  cases, 
it  is  imt.  c<inipeteiit  to  tn^er  such  courts  li>  atlojit  a  i)artiruhir  form 
of  sentence  in  any  case.  The  duly  and  discretion  ot  courts-marlial 
in  the  imposition  of  punishmenta  are  prescribed  and  defined  by  the 
Articlw  oT  War.     li,  St,  364.  May,  1871. 

XII  B  2  c.  While  upon  the  conviction  of  an  officer  or  soldier 
uuiler  a  charge  of  a  crime,  such  a.s  manslaughler,  robbery,  larcpiiy, 
etc.,  to  the  prejudice  of  good  order  and  military  discipline,  the  statute 
of  tiie  I'nited  Stales  or  State,  pn.ividing  for  it's  Tiunishmont  as  a  avnH 
olTense,  may  wi-ll  be  refenod  to  a^  iniiKuting  llio  nature  and  oxt«nt 
of  the  punislunent  deemed  proper  for  the  same  by  tiie  civil  authori- 

■  A  Bl«tiit«  [muuslng  hMvior  pciialtiM  on  a  pcnK>n  oun\i<-U-<l  u(  a  (t-I<>ny^  if  twice 
bcfora  cvn^icleil  <>f  a  erimc,  in  aot  uncoiutitutiaDal,  m  puLlitiit  twice  id  joupanty. 
UctMudd  I-.  Maw.,  ISO  V.  B.,  811. 


DlfiClPUNK   XII   B  S  d. 


543 


lies,  the  punlihment  to  beimpospti  by  the  ffourt-nmrfial  shouMui-vcr- 
thel«w  bo  Rinn.'iiiroil  Icsn  by  Iho  criiiiintilily  of  tbi'  net  as  a  civU  oITenso 
tiiiu)  by  its  pri'^'ily  as  a  brpai-h  of  inililary  iIiAri]ilin<«.  Thus  wiicre  a 
soldier,  having  been  brought  U)  trial  before  a  civil  court  fur  the  homi- 
cide of  unolher  soldier,  uiid  iniwlcouately  strnteneed,  was  subseqvienlJy 
tried  by  a  gonrral  coTirl-imirl.iiLl  for  tlie  niililary  offense  involved  in 
Iiis  act,  lit'la  that  the  court  would  only  properly  impose  upon  him  a 
]MrniUty  proportioned  lo  the  injury  done  to  the  good  order  ami  dis- 
cipline of  tlie  sprviee,  and  !«liould  not.  by  nu  excessive  punishment. 
att«mpt  to  compensate  for  the  overlenient  judgment  of  the  civil 
court,     if.  41.  ISS,  Apr,  1S78;  C.  t^St,  July  iS,  1903. 

XII  B  2  d.  Drunkenneaw  on  dut^-  on  oecasious  other  limn  those 
epecilied  jn  the  onler  preseribing  maximum  pimishmenla  aiv  olTensra 
under  the  tbirty-eighlh  iirtielo,  for  which  maximum  pumslmients 
have  not  been  iirescribed.  They  remain,  therefore,  iiuiiishable  at 
tlie  discretion  01  the  court-nmrtial  aa  authorixed  by  llic  ArtieJc*  of 
War  and  the  custom  of  Ihe  service.      /'.  6^,  44^-  Apr..  IS94. 

XII  B  2  e.  Iltld  in  a  cafie  arising  in  1898  in  the  Department  of 
Porto  Kieo  under  the  fiflv-eighth  article  of  war  that  llie  provision  in 
Ihefifty-ciijhlh  article  of  war  thai  puniBlmienl  "in  any  such  easefihall 
not  be  le-iei  than  the  punUhment  provided  for  the  like  olTense  by  Iho 
laws  of  the  StJito,  Terrilorj'  or  distriet  in  whieh  such  oiTense  may  have 
been  committed."  ilid  not  i-cfer  to  the  laWHof  Porto  Kieo  at  tliattimo 
or  to  the  law*  of  foreign  Oovernment*  where  penaJtiiv;  might  possibly 
be  of  a  nature  entirely  foreign  to  American  modes  of  punishment. 
Hrld  further  that  a  eourt  can  prrtperly  under  such  ciR'unwtanecs* 
jmicee*!  to  fix  such  punishment  as  may  seem  adequate  to  the  otfenso. 
C.  .5267.  Nov.  7,  tHOS;  r,S.^S,  Ftb.  S.  Ifi09. 

XII  B  '.i  a.  The  best  approved  nractice  of  mililjirv  court*  in 
determining  upon  their  sentences  is  neliBved  to  be  as  follows:  For 
oaeh  member  to  write  a  -sentence  and  depoi*it  it  with  the  judge  advo- 
cate: and  (no  scntwuc  having  been  adopted  by  a  majority  of  votes) 
for  tne  court,  after  all  the  senteneew  have  been  read  to  it  by  tbo  judge 
advocate,  to  proceed  to  vote  upon  them  in  the  onler  of  their  severity, 
beginning  with  the  least  severe,  until  some  one  of  thoso  pro}>osc(l  is 
ttfrreed  upon  by  a  uiajoritv  of  votes."  It  is  not  essfjitiat,  indeml,  that 
this  form  of  voting  should  be  pursutnl — it  being  o]ien  to  the  court, 
in  itJ»  discretion,  to  ailopt  a  dilTerent  one,     II.  21,  SSI,  Jvly,  1SG6; 

c.  isesr,  D<c.  7,  loos. 

XII  B  .1  b.  After  a  conviction  eadi  member  of  the  court  uhould 
vole  fur  a  iiunii!ihment  ftpprojuiute  to  the  otTense  of  which  Ihe  ancusod 
ha.'t  been  found  guilty  without  regard  to  whether  or  not  lio  believeg 
the  accuti>il  inuocentor  guilty.  Held  (hat  a  refusal  bv  a  member  to 
vote  a  punisluucnl  after  a  conviction  w  a  neglect  of  July  under  the 
aixtv-seeond  article  of  war.     It.  30.  145,  Mar.  10,  1S70. 

XII  B  3  c.  Care  should  be  taken  that  there  be  no  Tariance  in 
the  statement  of  the  name,  etc.,  of  the  accused,  between  the  finding 
or  j*entenre  and  the  ebaiges.     U.  8,  o^fl,  June,  tS6'3. 

XII  B  3  d.  A  eourt^niiirtial,  in  imposing  the  punishment  of  rfpn- 
mand,  will,  if  adding  anything  in  regardto  its  execution,  properly 
direct  that  the  reprinuuid  he  administered  by  the  commander  who 
convened  the  court.     A  sentence  to  be  repnuiunih^l  by  an  officer 

I  Th«  Dractirv  herv  n-'Iumd  i>>  Is  nuw,  of  coune.  modified  to  ronform  b>  tb»  rvquire- 
meat*  of  tha  act  of  July  27,  1S92,  axutuOiDg  tli«  judgv  ailvocaU  traiu  cloMd  atanona. 
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inferior  to  lli«  convening  authoritv  it*  not.  in  ncmrHance  wiUi  the 
ftpprovtMl  prucltvo  of  llio  ft«rvico.  It  i«  not  nnri^sxiiry  or  rlnnrablo, 
however,  thai  tlie  court  tJioiild  ilirort  bb  (o  tho  execution  of  tliu 
Benlento.  t-lio  eamo  being  the  proper  provinee  of  tho  re^-iewiiig  officer. 
li.  /?,  IS.  Oct.,  1864. 

XII  H  3  e  (1 ).  Fay  can  not  be  forfeitinl  (in  a  Hentence)  by  implj- 
cntion.  If  the  cnnrt  intends  to  forfril  pny,  the  penalty  i>f  forfeiture 
dhoiilii  ho  adjud'^Kil  in  express  terms  in  the  sunlonct'.'  No  ctfitr  puu- 
[  itfhinent.  imposahle  by  rnnrt-martiftl— neither  a  aent^nce  of  dunth. 
.'diBUiissai.  sut^pvnaiun.  dishonornbhi  th^char^ti.  nor  inipri»)ninent— 
involves  per  ite  n  forfeiture  nr  deprivation  of  any  part  of  the  puv  or 
allowanr«»  duo  tlie  party  at  tlie  tiino  nf  tho  appntvat  or  taking  eue^^l 
of  tJie  sent^nco.'  It.  S.  4OO.  Dee.,  1S6S:  W.  676.  Nov..  1S65:  es. 
S.^S.  Jan.,  1869;  SO,  6S.  Sept..  1869;  SS.  336,  Jan..  1872;  F.  64, 192, 
Jvne.  lS9g;  6£.  S40.  Nov..  IS9S. 

XII  B  3  e  (2).  A  court-martial,  in  forfeiting  pay  by  sentenco, 
should  so  fix  llio  nniouiil  to  be  forfeited  that  tlie  winin  will  cti-arly 
and  unniistakahly  appear  from  the  sentene*.'  ilscif  without  a  referonru 
to  any  order  or  otiier  (tourre  of  information  being  necessary.  So 
htld  tliut  a  »enleni'e  which  required  a  soldier  to  forfi^it  nn  amount  of 
pay  Huffieient  to  rpimburae  tho  llnitfd  Slates  for  tho  value  of  certain 
prtiperty  appropriated  by  liiin,  witJimit  lixing  the  vabio  of  such 
pnipt-rty.  was  irregular,  imd  niight  properlv  bo  dbapproTed  unleea 
corrected  by  the  court  on  being  rean^embletl  for  a  revision.*  R.  87, 
I86.0ct..l}(68. 

XII  R  3  e  (:().  Where  a  soldier,  on  enlisting,  waa  paid  an  amount 
of  nioni'v  a.s  Uitytt  bounty,  and  this  monev,  muler  an  existing  regula- 
tion of  tho  ju-ovosl  marshal  gmiLTal's  (ifTice,  aduptt-d  with  a  view  to 
firevent  dosortion  and  for  the  saft^kt'oping  of  the  fundn,  was  t4iken 
rom  tile  |iosses,><i(iii  of  the  sohliiT  by  tlm  military  aullioriticH.  and  tho 
soldier  prcscnlly  deaerted  and  was  subst'qni-ntly  apprehended  and 
brought  lo  trial,  hfitt  that  the  court  waa  not  aiithorixtHl  to  forfeit 
tlufi  mnnoy  by  its  sentence;  the  same  being  private  property  of  tJie 
soldier  hem  by  the  authorities,  not  as  money  due  him  by  tlie  Unit^td 
Stfttrii  hut  a^  a  special  bailment  ami  trust  for  his  pentunal  bouotit. 
lt.Se.e4if,  Mar..  1867. 

Xn  n  3  e  (4).  An  ofTicer  on  trial  applied  to  have  certain  wili)e«tes 
summoiUHl  from  a  disl^tnco  and  a  cnnliiiuaiii.-i>  granted  to  await  their 
uppi-aruncu.  To  this  the  court  conaenliul  on  bus  making  an  affidavit 
selling  forth  mnti'rinl  matter  fixpwii'd  to  be  cstahli.-<hed  bv  the  wil- 
nc!«seH.  When  tbuse  appeared  it  wiis  found  that  thoy  rould  givo  no 
material  testimony  upon  the  points  indicated  in  the  alhdavit.  Tho 
court,  in  making  up  itti  sentence  upon  conviction,  proposed  to  impoM 
upon  the  accused  (in  comioction  with  imprisonment )  a  Jint  of  two 

'  IViinpiuo  KlliiiU  V.  ItuilroHd  L'u..  II  Ullu.  573. 

*Tliia  iiriiidplu  in  W1.-II  itluftrtit^^il  liy  Ihn  opinion  of  Uio  .\ttnmey  General  tlS 

Opin.-i.,  liilli.  riiTicurrinK  vrilii  an  <iiiini<m  i)f  Uio  JikIiic  .^>jv<<lLal(•  (ji<ni.-tul  in  llii>  law 

i»t  Maj.  flcruil,  whpru  il  viwi  lu-lil  uiut  tlio  loict  lliul  the  actuspd  IukI  linm  Nctnlenccil 

tu  ili^-alh  uu  OJiivic'tiun  u(  iLiiirUcr  <liil  not  atlw-l  liin  riplit  to  til*  pay  troia  ttia  dutn 

of  hU  amst  ti>  t}iuto(  flit*  liiiat  ictiim  taken  'in  tho  Mfntence  by  Iho  Pmldmc.    Anil 

'  Hpo  the  iu»n>  rv'xni  <ijiiiii'.<n  of  iLh  AiUimey  Qmieni  ol  Nuvuiiilier  9.  ISTK  (I&  On,, 

I  I'-''),  t<i  IhetlTwl  ilini  iln!  pay  iiI  uflMvni  and  MMOirn  nf  the  Navy  in  nntii'ivte^A  tty 

'  tliu  opi^nuion  of  mFnt<>iiL'(iiii>f  impriMituuoDtor  mwpeiuioii.  but  only  irli«D  foridtod  in 

apcciCc  and  expiwa  l«nn*  in  the  milence- 

■  Uunpuv  can  la  G.  C.  H.  0. 06,  DepL  of  Dakota,  1880. 
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hundred  dollars  aa  the  estimated  cost  to  tlin  Oovorimi(mt  or  protuir- 
ing  the  attendancQ  of  the  said  witnesses.  JlrM  that  ttin  fuclM 
stated  did  not  constitute  a  proper  basis  for  the  imposition  <»f  swrh 
fine  as  a  punishment  for  the  onense  for  wliich  the  ofTieer  was  convirti^il. 
His  conduct  in  the  matter,  if  deemed  so  culpable  as  to  coiistiliil  <i  a 
military  offense,  should  be  made  the  subject  of  a  separate  char^K  lo 
be  investigate<l  on  a  separate  trial.    R.  2!),  329,  Oct.,  IHO!). 

Xn  B  3  I  (1)  («).  A  court-martial,  in  sentenr-ing  a  noncommiH- 
sioned  ofBcer  to  be  reduced  to  the  ranks,  is  not  empnwonul  to  dirwl 
that  when  reduced  he  be  transferred  to  another  rcginll^nt  or  <»>inpaiiy.' 
R,  11,205,  Dec,  1864- 

Zn  B  3  t  (2).  Loss  of,  or  reduction  in,  files  or  ntnps  (i.  i-.,  relative 
rank),  in  the  hst  of  the  officers  of  ids  grarlo,  is  a  ntcognizef)  lejjuj  [xiii- 
ishment  by  sentence  of  court-martial,  in  a  case  of  a  comniixsioned 
officer.  Like  disqualification,  it  belongs  to  tlio  class  of  eonlinuing 
punishments.^  R.  2!,  382,  Stay,  1866;  51,  677,  Mar.,  1HH7;  1'.  41, 
380.  July.  1890;  66.  43A,  Dfc,  1892. 

xn  B  3  f  (3)  {a).  The  punishment  of  suspension,  u.<t  irii{>osiHl  Ijy 
sentence,  is  usually  in  the  form  of  a  suspension  fn>m  rank  i>r  frorn 
command  for  a  slated  term,  sometimes  accompanied  \fy  a.  HUHjx^nsion 
from  pay  for  the  same  period.  Su-spr-nsion  frcim  rank  indwleg  huk- 
pension  from  command.*    R.  7,  8,  Jan.,  lH6/f. 

ZZIBSf  (3)  (6).  Like  dismissid,  suspension  takes  effect  upon  and 
from  notice  of  the  approval  of  the  sentence  officially  communicated 
(o  the  officer.*  either  by  the  promulgation  of  the  same  at  hit  station 
or,  There  he  U  abst-nt  therefrrtm  bv  authority,  by  the  deliveiy  («  him 
of  a  copr  of  the  order  of  appntval  or  other  form  of  oflicial  jM-pwuial 
notification  of  the  fact  of  the  approval.  K.  27,  24I ,  Nt-.pt.,  1808;  *?, 
109.  J>inf.  1S?2;  3i.  .34I.  Od..  1870. 

xn  B  3  (  f-'ii  U  .  ti'j-p'-ii-^i'iM  from  mnk  do'-i  not,  involv*:  a  siaiuH 
of  confinement  or  arreH'..  It.  7.  .?.{-?.  F'h.,  l¥!/f.  In  woi'-n'-in^^  jin 
officer  to  be  S'jipfrnd'd  fr'irii  rai.k.  i*  is  indi'd  nut  ujihiiunt  for  the 
court  to  t^'C'.i-.'f  thu*  \ii  IjT  ti.:.i',Tj.i\  t\--;:\-:-j  ih';  U-.rr.i  '«f  }-,ij-,j«'-ii-.i'.(i  lo 
his  proper  s'-u'w.:.  07  rh.-i*  '.f  i.I-!  f  I'in.'-:." .  »r" ..  i.  <•..  t!i.;*  l)j';  wi.t'-rir/. 
be  cieci:'>-d  th^.— ?.     \Vfi*r.-'-  t:,;-  j.  i.',*,  ii',;,i-.   wiijj'-  il."  i^i-jV-nd'-'l 


offictr  is  t.;i  e:.'.i'.l':d  v 


■::>-i:.< '■.  I':  '.'h;:  i.iA  ii'.i'-' '  ';.'-  '-x'-i'i- 


f*lt',-i.-.?'. -i.--r-, '■■       ■:-;-:  v 
btf.    s^-.i^^'-  ;  -   -    :. .'-   .- 

teni-  :r.  i.-    .   .     ■    • 

".  .-  '      .-;.'.■      •■  ■-  ■  :"-■■  r  -.  ■  -  .■  -.  .•>:.;.'.  .<-  .-  ;•.■  *,  ■.'  j,f'^ 

.-.■■'■■:  ■^- .'."■''.     ^     '.''.--■/.■''■.'■'■.'-"      .'  .".".,*"*iT; 
-..    -    --■-■.    .•-  ■  ..1.".  ■■.     .  ■  ■  ■     il-    »',    ■     ,'--        'i-.^    -,-• 

7     .-     ■.■■-■:.■  i;    ■        ■".-  ■■■.  .    -1.  *--■■*..■.   -.,;->-■? 

-    '    ,  i':    i.     1-     ■■-■    V      -   ■      -i;    -..-   ■  .;    .'.,  ■     ;■»..-. 

':".".■-'.■■  _.'-■■       ■.'.-*■■.!.'"  ■.■--■... 

■■.-■,.-        ■     .  .■      -        J.  ...........  '  ..,1 

■■.■■■*.■.;      ■  ■■     .■■-.:   •'.-:.•-   *■..    t.    ■■•■■.     -.v.-*. 
*  t      '  ^  .    ',  " 
■  -   , '  .  ■ '     ■     .  '    -    (-  -. 

-.■.'■       ■    ■  .■-■     ■--     ■"■--•      ■  ■    ■  \     ■    -fj^.     ; 
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tion  of  111!*  sffiitimce  lo  (jniiit  Iiim  ono,  and  li^avps  of  kImciico  are  tiotj 
linfttHiuoiitJy  crank'd  umlvr  Much  ciKUuisluiicos.  R,  36,  &S6,  ycb.,] 
I87n. 

XIlB3g(l).  In  imjKiHin^  nunilPiicoof  coiifii)ciiio»l  ntnmililAryJ 
prison,  the  court,  should  proporly  add  "at  siich  pluco  a«  tho  pHmiTJ 
authority  omy  tlcsi(:milc, '  or  wortls  trt  thiil  pirpct.    To  dirwt  ttiatf 
tha  plac«  of  conlincnipnt  bo  di^yi;ni«t('d  by  an  ofRwr  inferior  lo  iho 
conveninc;  tinthiiriiv  U  irregular  ami  improper.     R.  4,  S5G,  aiid  o,  300, 
Nov.,  mS;  9,  600',  Sept.,  IS84.  \ 

Xn  B  3  g  (2).  It  ia  now  eatablislied  by  a  lone  series  of  precedents 
that  ft  crnernl  coiirl'miirtiiil  is  ftnthorijwd  lo  Aiiiiidge,  by  sen(«nc«,  a 
ti-'mi  Of  im prison mvnt  to  extend  bm'oiid  the  end  of  lliu  |H>ndiii^  t«nn 
of  enli-tlment  of  the  snidier,  or  bwond  hLs  legal  period  of  service,  r 
Thus,  for  example,  whore  the  tcnn'of  tho  onliMliiient  of  tho  arenKod ' 
has  still  a  year  to  nm,  tho  court — the  ;ri"avily  of  (lie  offeiis*-'  justifyintj  1 
it — nmy  soiitonco  him  to  an  inipri«oiimont  for  two  yirars  or  lon^-r;  \ 
»o,  it  may  Henteiire  htm  to  bo  dishonombly  disehartfcd  (thus  itsi-If  j 
disronlinning  his  |)erio<l  nf  service),  and  llieii  oonfine<l  fur  a  desi)^- , 
QHted  terra.     And  such  sonleneos  may  be  titmitfd  with  tho  samo; 
lepalitv  as  anv  other  sentence  of  imprisonment.     In  the  former  case  | 
the  sofdier  will  not  be  entitled  t«  be  rotoased  from  the  confinement  nt ! 
the  end  of  hia  enlistment,  nor,  in  tho  latter,  will  he,  upon  tlie  oxeculioa  ] 
of  the  disrlmi'ge,  become  so  entitled.     In  each  ca-se,  uj)on  tho  determi- 
nation of  tho  enlistment  or  service,  the  pnrty|  continues  to  bo  hold 
under  his  sentence  not  as  a  soldier  hut  as  a  civilian.     R.  St,  Sf*,  Dee., 
1870.  Sr>3,    3fay,    ISTl;  ■?-*.   Sl3.    Mar.,  tS77:  39,  509,  Apr.,   1878. 
Where  the  approval  of  a  Bcntonce  of  confinement  in  tt  case  of  a  soldier, 
in  which  proceedings  hail  been  duly  romnioncod  pending  his  term  of 
enlistment,  was  not  pronmlt;ated  till  after  such  tonn  liitd  actually 
expired,  but  no  dischiirpe  had  been  given  to  the  soldier  before  pfo-l 
mulgation.  Ji*}^.  that  it  would  bo  Ic^  to  subject  him  to  the  conllne- 1 
ment  adjudged  hv  the  sentence,     ff.  19,  600,  Apr..  1866:  C.  11156,' 
Sfvt.  IS,  1901:  tHS78.  Stpt.  30.  1902;  lolSS,  Avg.  18,  1903;  tSlSS, 
Aug.  id,  1903. 

ZIZ  B  3  g  (3).  Sentences  of  imprisonment  till  a  line,  also  imposed 


hy  the  senfonce,  is  paid,  are  sunetionod  hy^ho  usago  of  the  service.  ^M 


llftd  that  it  is  jiroper  in  such  sentences  to  afTix  a  limit  beyond  wliich 
tile  coidiiioment  snail  not  be  continued  in  any  event.  ' R.  1$,  ^72, 
Mar.,  1S65:  SO,  16.  Oct..  1865;  S3,  J,7,  Oct..  1871. 

HI  B  .1  r  <4)-  The  fact  that  the  accused  has  l>wn  confined  for  an 
unrcasonahiu  period  awuilinj^  trial  may  pro{>orly  bo  taken  into  coii- 
luderation  bv  the  court  in  estimating  the  period  of  confineuieitt  to  be 
ijiopoaed.     ft.  S8.  104.  -^"ff-.  18G8. 

xn  B  3  h.  The  punislunent  of  ball  and  chain,  though  sanctioniKl 
1^  the  usage  of  the  service,  iihoidd  be  imposed  only  in  extreme  cases. 
liB  remt»sir)n  has  ui  general  been  recommended  by  this  ollicc  oxc«)>L 
it)  Cftsus  of  olil  ofTcnderB  or  aggravated  crimes,  wheru  deemed  8emc&- 
able  as  a  means  of  obviating  violence  or  preventing  escape.  R.  £6, 
SOS,  eSI,  66S,  664,  ^ipf-  ii'ui  Jtilv.  1868:  ks,  16,  9S,  July  and  Aug., 
1868,  and  SOI ,  5S2.  Apr. ,  1869.  This  penalty  has  (as  have  also  those 
of  Bha\'ing  tiie  head  and  dnnnming  out  of  the  service)  becomo  rare 
iu  our  Army.'     G.  3773,  June,  18.W. 


I 
I 


*  See  ninoly-itiglith  article  nf  wnx,  which  (urbida  scnluDceu  aklUng  tor  lluggiiig, , 
brand  Irk-  mvkinti.  or  tallmtni;. 
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Znn.ti.  Cuiirt^marl inl  aro  ro(|tiircH  to  ailiiicl^'o  diNiiiLsKtil  upon 
olficcrmif  tfiP  Army  I)_v  tlic  lliird,  sixth,  ci^litii,  liiirtwnlli,  fi>iii-to(>nth, 
fiftfviitli,  piKlilPc'itli,  twenty-sixth,  twenty-seventh,  twonty-ei^hlli, 
thirty-eighth,  tiftielli,  /ifly-fniirUi,  lifty-ninth,  sixly-first,  und  sixty- 
fifth  articli's  of  wur,  upon  onviction  of  tliri  spcrific  olTeiisea  tlierom 
drArribMl.  In  articles  S  nnd  50  the  jitiittsiiinent  of  (h.sini»Mil  is 
ri*r<.'nTd  to  IM  "c'»«hieni)f;"  a  term  whieh  Uns  almost  piisst-d  out  of 
■ISO  in  nur  service,  And  wlien  rmploved  means  no  more  than  (iLsiuissal. 
li.  7.  Of'i.Janf,  IS04:  •t4.  /ies.  Od',  187S. 

ZII  B  4  a.  Mililnr^-  duty  is  honorable,  and  to  imiiose  it  in  any 
form  a.s  a  punitihmtnt  must  tend  to  degrade  it,  to  the  projudicc  <jf 
the  best  interest;*  uf  the  servito.  Thus  advi»(d  that  senlcnces  iniiMitr- 
ing"gnarcl  duty"  for  certain  periods  should  properlv  be  rimi)pn.ved. 
W.V„  Y'-^  Pf'^'  '^*^-V  ~''..-5w,  Apr.,  iSOS._  So  h^UI  of  a  si-nt<-iico 
imposing,  in  connection  with  a  term  of  trotifinenieiit  in  rharge  of  the 
gtiard,  tlie  penalty  of  "Hounding  all  (he  bugle  ealU  at  the  post  dining 
tho  same  jjeriod.'''  R.  d7,  499,  May,  1S7G.  So  hid  in  regard  lo  u 
sentence  which  required  a  deserter— not  for  the  purpose  of  mftking 
good  the  time  I'tst  by  his  desertion  but  as  a  punishment  -to  servo 
lor  an  udditionul  veur  iiftt-r  tho  expiration  of  lus  term  of  vulistmoDt.* 
R.  !4>  SOG,  Aj>r.,  IHGo. 

XII  B  4  b.  lltld  that  K  sciitcnco  can  not  legally  extend  tlio  time 
of  the  service  of  a  soldier  as  sueh  beyond  the  term  for  which  he 
originally  eoiitracted.  P.  4^i,  110,  Mar.,  ISfXK  ThuM  the  existing  law 
fixing  tho  term  of  a  soldier's  enlistment  at  fiw  ycurs,'  a  eourl-martitil 
can  hare  no  power  to  prolong  it  by  adding  to  such  term  an  aihlitional 
period  by  way  of  punmlimrnl.  So  a  sentence  *'to  tnuke  good,  at  the 
expiration  of  his  term,  a  period  of  S7  days  during  which  his 
sfr\'ie*s  were  lost  to  the  United  Stat^eit  by  being  held  in  hospital  4»ii 
ac4^ount  of  pistol  wound  received  by  him  wliile  in  tho  commission  of 
a  disonler  in  violation  of  the  sixty-second  article  of  war,"  held  nnau- 
thorized  an<l  properly  distt|»proveti.*     li.  50,  ^/.i,  Juiu,  t8S6. 

XIIB4c.  Ufld  that  a  court-martial  can  not  legally  stnt^Jice  n 
Moldier  to  deposit  any  part  of  his  pav-  P-  SZ,  BoB,  ana  283,  May  8 
and  14.  IStiO:  S4.  :^i,'a><d  !24,  July  iS and  BS,  1889. 

Zlir.  The  remarking  by  the  court,  in  connection  with  the  finding 
or  acnleuee,  unfavorablj-  iii>on  an  ollicer  or  soldier  (other  than  tho 
accused)  whose  conduct  is  exhibited  by  tho  testimony,  or  iij^n  aii 
act  or  practice  deemed  pro|H>r  to  be  iKited  in  the  interest^)  of  military 
discipbne,  though  tiow  cum]mratively  unusual,  i^  sanctioned  by  the 
authorities  as  permissible  and  regular  in  a  proper  case.*  R.  28,  626, 
May.  1869;  29,216,  Au^.,  IS69. 

'XSIM.  A  court-martial  may.  in  comiection  with  its  jud^irnt, 

Entperly  animadvert  upon  a  witne!«  not  only  as  testifyinp  falsely, 
ut  flJB  giving  cvasivo  and  di&ingenuuus  tc8titnooy;  but  tho  jMWor  to 

■  !ko— «i  in  •cconi  with  thu  rpirit  of  ihb  p«nwTa[>li— the  followiiu;  ordera:  Q.  C. 
U.  O.  330,  W»r  Dnpt.,  I8«1;  ti.  O.  17.  Uvpl.  of  £u  UUniuri.  IS61;  <fo.  56.  Amy  o< 
(liaPotonac.  1843:  da.3.  Dcpt.  of  tbeNorUiweat.  IMt;  do.  49,  Middl*  Dopt.,  IW. 

*  Now  fisrd  al  Artt  y**n  by  the  act  o(  Aug.  1,  IDM. 

*  ThKt  thn  liiibility  to  nuJiv  sood  tiflM  lot  by  doMrtion  rmillM  from  «  violatioa  of 
Ibe  aollitiBfint  o>iirr^t.  that  it  la  Imhipeadeat  of  kny  pi]nL>hm4<nt  whinli  taay  b« 
■djudepil.  and  ihut  it  iiwd  not  bo  wtiwfa-'d  nt  nKintiimixi  lu  lliu  i-i'til«iu-«. 

*}J>^R)minoiM,Ma«,  6W-T07;  Kontwc^,  106,7;  Do  Jlurt,  t82,.1:  O'UnBD.WH.  la 
Jekyll  V.  Moon,  3  Bob.  &  Pal.  S4I,  the  eiprowioii  of  o^iiuinn  bv  m  conrt-mariHl.  in 
nrquiltins  an  kcniMHt,  UiAt  tho  promrutioa  bad  b««n  M'tuaUfd  by  tnaltoe,  m»  bcl  J 
not  to  cooiiituU)  a  libol. 
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thiijt  animadvert  tipon  wUneaseii  should  be  exercbed  with  caution. 
P.  iS,  156,  Juhj,  1890. 

XII  K  I .  A  reotmmendation  nf  the  iicrimcd  to  clpinwic}-  is  no  part 
of  tho  otririfti  rtvord  of  the  trial,  or  of  the  procivdings  of  iho  court 
at  suck,  but  is  mcn>Iy  tho  pci-soiiul  net  of  llio  mcinbors  who  »if^i  it. 
It  should  not  thprcforfl  bo  mrnrporatcd  with  tho  record  proppr,  but 
should  be  ujiponiU-d  to  or  trAnHinitttvl  wit  li  the  !>ftme  as  a  separate  and 
indrpendent  pH[K'r.     R.  12,  572,  Sept,  1S65. 

XII K  I  a.  It  is,  of  omirsp.  slwaya  dUcretionarj'  with  a  mpmbcr  of  a 
court-iimrtinl  whcthor  hu  will  tiiukt.^  or  join  in  n  rvcummi'iichitiim  to 
clemenrv-  Mpnibrra,  however,  will,  in  general,  do  wpII  to  refrain 
from  8uu«cribing  rtx-ommendations  where  the  testimony  on  Hip  trial 
as  to  tho  merits  of  thu  cosv  or  tho  charni'tpr  of  tho  nc4'U)«cd  ftkiU 
doarlv  to  justify  a  rrmisaion  or  mitigation  of  the  inminhmpnt.  Weak 
and  ifl-coiwidorod  rvL-otiimondations  have  not  uiimH|Uoiitly  given  ri»o 
to  severe  criticicni  on  tlie  part  at  reviewing  ofljccrs.  Thus  in  Gcnt-ral 
Court-Martial  Order  fl2,  nead(|uai1ei>t  of  Army,  1867,  the  Secretary 
of  War  expresses  himself  tis  "Hur]nisod  to  find  that  any  offiwr  of 
tho  court  could  recommend  remission  or  commutattnn  of  the  sen- 
tence of  di«imissid  in  a  ciwe  where  the  conduct  of  the  officer  tried 
was  us  reprelieusibte  us  thut  uf  "  the  Recused.'  Mcmbera,  in  ofTering 
reeommendatitms,  should  be  careful  to  state  the  specUic  grounds  upon 
which  they  base  tho  same.*    H.  S.%  4IS,  Oct.,  (87£. 

XII  Bib.  Members  of  a  court-murtiul,  desiring  to  recommend 
an  Rccu3e<i  to  clemem^y  neeil  not  all  sign  the  same  statement.  Therw 
may  be,  in  any  cu^e,  two  or  more  separate  reeonimenda lions  oacli 
signed  by  different  members,'     U.  S7,  121,  Nov.,  1876. 

XII  Vl  1  0.  Wiiero  the  niembere  of  a  oourt-raartia]  who  had 
joined  in  a  reeoninundntion  which  had  been  appended  to  tbo  record 
and  regularly  transmitted  to  the  reviewing  authority,  applied  to  have 
tho  83nio  witlidrawii  ou  tho  ground  thut,  because  of  informatioa 
since  received,  their  opinions  had  been  changed,  adviseii  that  such  a 
proceeding  woiiM  he  i-xceptional  and  irregular,  and  that  the  prefer- 
able Course  would  bi;  to  file  with  the  record  the  application  and  state- 
ment of  the  members  so  that  the  same  might  be  referred  to  and  con- 
sidered in  connection  with  the  recommendation.  K.  S3,  580,  Dec., 
1872. 

XII  F.  Where,  after  a  sentence  had  been  duly  adjudged,  nnd  the 
record  forwarded  to  the  reviewing  officer,  a  majority  of  tho  members 
of  the  court  transmitted  to  him  a  written  statement  to  tho  elTect  that 
the  sentence  was  intended  to  have  a  certain  meaning  not  conveyed 


(K*  a>  iniinn-<:  -  1  no  pracniro  m  u^o  laemoAra  01  a  coun-nurtui  nnt  nnaine  aa 
■r  ifuill)',  and  tliMi  Koom  111 1> till injj  hint  (or  clemency.  Is  [o  bo  4«pr«cat«il.  It  b 
ndottvor,  too  fniiuenily  tiuticT,  lo  innrfJef  the  ruvpaiMfbility  at  their  fiuding  U 
thtporbunnt  ol  War  vhrn  it  nhcnild  mil  upcn  tbo  court  iUrlf."    And  mm  G>  0> 


*  In  G.  O.  36  of  1843,  the  Sncrctary  of  War,  Hon.  J.  M.  Portm',  in  rannnrinf;  a  cwo, 
mnuLfk*  a"  (nllnn-<:  "Tho  pnu-iiiro  m  tho  laemlMra  of  a  court- nun ii^l  finl  finding  an 
officer  I 
an  «nd 

tho  Dnporbunnt  ol  War  vhrn  it  nhcniid  mil  upcn 
342,  War  Dopl,,  ISM;  G.  C.  M.  O.  27,  id.  1871. 

>InG.  O.  70,  Dopt.  of  Dakota,  1670,  Maj.Oo[i.  H;otcock.  rhe  revjewlng authority, 
flbMTvM:  "As  tho  membora  of  tho  court  are  pilonC  with  rogard  to  thti  comaidoratMn* 
by  which  tliny  w«m  influcnr^d  in  nuliina  their  roconunendation  in  th«  primmer'* 
behalf,  itis  Jiapowible  for  the  reviewing  authority  tn  rlrlrrniinn  irTinlhrr  thrir  icawiim 
(ormalcins  th«rccomtniMidulioii  w«Er«Kulfipii'nt  ti>  jiiiiiifyB  mitigation  of  tho  i<cnt<^ncn. 
Noconiiid«rationmn,  thmifdm,  bopftid  to  it  Thn  vi-ntRncn  if  npprovvd,  and  iritl  bo 
duljrcarriod  iiitnoxorution." 

*  A  cB»w  ill  which  lliera  worn  iwo  m-omuiinidatliina — 000  »i«iie(i  by  a  Hiiiftio  mem- 
ber— Li  publiihod  uml  remarked  upon  in  U.  C.  M.O.  S3,  War  Depc,  IS1&.  , 
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by  its  tprms— i.  c,  wa*  not  intontted  lo  opcrtiU*  as  a  forfeiture  of 
certain  pay  cUmrlv  forfi-iled  Uy  it  ax  rocordod  -hfld  tluil  audi  irri'KU- 
tarstnlomi'til.  roiild  liavo  no  effect  as  a  oorrpction  of  thoBentpnce;  that 
the  j>ropo8»'(l  corrMtioii  could  only  be  made  by  the  court  itself,  after 
having;  been  rt-convenod  to  reconsider  the  eenteaco.  B,  SS,  S47, 
Sept,  IS7S. 

Xin  A.  It  i»  clearly  coiitemplatod  by  the  statute  taw  (see  the  one 
hundred  and  thirtpi>nth  and  one  hundred  and  fourtoenth  articlcH  of 
war,  tHken  from  the  uld  itiuelietli  articlf;  nUn  (he  htter  jiri>vHiim  in- 
corpornted  in  section  1 11(9,  R.  S.)  ihiit  a  eourt-iiuirtial  shiUl  mjike  a 
formal  recoid  of  its  pnKeeilintr*,  and  the  Army  Uepniations  anil  ('ourt- 
Martial  Manual  direct  lu^  tu  the  sulralJince  and  furiii  of  the  record  in 
certain  particulars.  Upon  such  ba.<ds,  the  record  of  a  court-martial 
has  come  to  be,  in  our  jiractice,  a  full  report  and  rwital  of  the  delaib 
of  the  trial  in  each  cas<>,ineludin;; all  the  testimony  intn>ducod.'  R.Sli, 
SMh  Mau.  1SG7;  £7,047,  May,  ISGH;  S2,  im,  Nov.,  1871. 

ZIU  A  I,  It  in  the  better  practice  that  all  the  proceedings— even 
those  that  are  irrepular — which  transpire  in  connection  wntli  a  trial 
or  at  a  revision  should  be  set  out  in  the  record  for  the  inforinatiun 
of  the  reviewinK  autliority.  It,  SG,  251,  />«.,  1S67.  It  i>t,  however, 
not  necessary  to  encumber  a  record  by  spreading  upon  it  documents, 
or  other  wrilin<j  or  matter,  excluded  l>y  tlie  court.  But  the  cliarnc-f 
tvr  of  the  wTitinR  ami  the  grounds  upon  which  it  was  ruled  out  should 
b.'  specified.    R.  49.  614.  Dec.,  1885. 

xin  B.  The  copy  of  tlie  convening  order,  directed,  by  ^Vrmy  Regu- 
lations  to  be  "set  out"  in  each  case,  should  nroperlv  be  prefixed  to 
the  proceedings,  as  coitHtitutinf;  the  initial  authontv  fur  the  existenco 
and  action  of  the  court.  R.  S2,  ISO,  Nov.,  1871;  S3.  391,  Oct.,  1S7S. 
This  order  should  of  course  be  complete,  nnd  should  exhibit,  by  its 
heodiaganditssubseription,  that  it  haa  proceeded  from  ucuminandiug 
ofiicer  competent  to  order  the  court,  fi.  23,  G.'iS,  Aug.,  ]S(/7.  Where 
several  ca-ses  are  tried  by  tlie  same  court,  n  sej)arnte  copy  of  the  order 
should  be  incorporated  in  the  record  in  each  case:  Onlv  to  prefix  a 
single  copy  to  the  first  nf  n  series  of  records  attached  together  la 
trre^lar  and  in  violation  of  the  re<^httion  a^  well  ils  tbo  general  rule 
that  every  record  should  be  "complete  in  itself."  R.  4,  6'07,  Feb., 
1864.  \Vliere  subsecpient  orders  have  been  LsKued,  adding  or  reliev- 
ing mcmberB  or  a  judfie  advociite,  or  otherwUo  mudifyinR  tlie  orijjinal 
convening  order,  copie-s  of  tiiese  should  folhiw  the  original  or  be  else- 
where ini»rpi«nted  in  tlio  record.  R.  IS,  384,  Feb.,  1865.  In  their 
ubaence  it  inav  not  he  possible  to  determine  on  the  face  of  the  record 
wiiether  the  oEficers  who  con)|iosed  tlio  court  on  the  trial  were  actually 
or  legally  detailed  therefor,  or  whether  the  prosecuting  jud^e  advo- 
cate, or  the  judge  advocate  who  authenticates  tlie  proce<>dmgs,  was 
so  detailH.  R.  31,  488,  June,  1860;  C.  BSSS,  Nov.,  1898.  fu  con- 
nection, however,  with  any  order  making  a  change  in  the  original 
detail  of  members  or  subHtituting  a  new  judge  advocate,  the  reconi 
should  note  the  fact  of  the  new  member  taking  his  seat,  or  new  jud^e 
advocate  commencing  to  ofliciate,  according  to  tlie  order,  on  a  certain 
day.     R.  89.  GI14,  Jan..  1870. 

Xin  B  1,  lltlfl  that  the  record  of  proceedings  of  a  general  court- 
martial  should  show  the  authority  under  which  each  member  of  the 
court  acta  as  such.     C.  SS31,  Nov.  16,  1898. 
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Xin  C  1.  The  record  should  sliow  that  the  court  met  and  orgftnlzodl 
pursuant  to  ihv  ordor  or  orders  coDstitutinf;  it.     It  is  npc^ess^ry.jirst.  T 
U>  tli»  <hip  organization  of  a  general  (oiirt-martial  that  there  slioiihl 
usctuble   itt   tlii*  timo  itiid  pTnou  Liirlictited  in  the  order  at  lenst  a4 
quorum,  i,  e.,  five,  of  the  officers  detiiiled  as  members,     jVnd  thflj 
record  idiould  simw  thut  iit  li^ast  live  members  w«re  onrscitl  und  itct" 
iiig,  not  only  tit  tlie  ori^nnl  nK^cmhliiii;  nnd  pmcocdin;;  to  business! 
as  well  as  at  the  formal  organization  after  the  right  of  challenge  ho^l 
been  fully  exercised,  but  uTsu  at  way  day's  session  ihruughout  tliof 
trial  to  the  end.    R.  5.  ^/5,  Au^..  lSeS:'e.  SS4,  S^nt,  iSGi.    The] 
reciiril  uf  the  liiTtt  HjMoml)hng  shoiihl  spet'ify  the  memwers  pn>i)R[it  by 
name,  rank,  etc.     A  stiiteinent  to  the  otTect  that  llw  same  mfnArrsi 
were  present  as  at  a  proyii>u3  trial  by  the  name  cnurt  in  iuipii>per,  as! 
beingincontriiventionof  thoruh*  timtthe  record  of  vacli  cane  sliouldj 
be  an  entiretv  and  not  made  up  as  to  any  particular  bv  a  refcrejice 
to  a  reeitrd  of  a  pi-evious  ease.     R.  3,  402,  Au^.  Ij,  ISOS.     It  is  not,! 
Iiowtf ver,  iiTeijuiar  to  sljitc  at  the  eoiiiiiieiiceinent  of  any  day's  pro-  f 
cpedings— euhflpci  iient  to  tJtc  day  of  the  (irnt  B«»ion  of  tlie  court  in  I 
any  cm^e — that  all  the  membors  and  Iho  judge  advncato,  without  j 
s|>TCittlly  numiiif;  them,  wcro  present.     It.  21,  SSI,  Apr.,  IS66:  SO,  \ 
old,  Apr.,  ISGH.    Tlie  record  should  also  show  the  prcwejire  of  tltol 
aceuscu  at  the  time  of  t)ie  urgnnizatiou  of  the  court  for  his  (rial,  as 
abo  ul  all  the  material  stages  and  portions  of  the  proceedings.'     H. 
S4,4SS,Apr.,  1SG7.  , 

_  In  the  record  of  HuJ  procwdin^s  of  u  court-martial  at  its  orDUiiza-l 
tion  for  the  trial  of  a  ease  the  officers  det^led  as  merahers  ana  judee  ( 
advocate  slitmld  be  noted  by  nnmo  fiji  present  or  ab»ent.     In  thai 
record  of  tlio  procoediof^  of  subsequent  sessions  tlio  following  form  of  I 
words  should  he  used,  suhjet^t  to  such  modifications  as  the  facta  i«»y  ' 
require:  "Present,   nil   Mie  members  of  the  court   ajid   the  jud^ 
advocate."     When  tlie  absence  of  an  officer  w!io  has  not  qualified,  or 
who  hna  been  relieved  or  exru-sed  as  a  member,  Xxaa  been  accounted 
for,  no  further  note  sliould  he  madb  of  it.'     jP.  4^,  S8o,  Apr.,  ISSl. 

XIII  C  2,  The  ree^ird  should  show  that  the  order  or  ordera  con- 
vening; tin*  court  and  detaihiiK  tlu'  membcra  were  read  to  the  accused 
or  coninmtiicuted  to  lum,  utiiTthat  he  was  afforded  an  opportunity  of ' 
objecting  to  any  meml>er;  that  is  to  say,  that  the  piivih-gn  of  c)i«l- 
lenge,  accorded  and  deliiieil  by  tlic  eighty-eighth  article  of  war  was 
extended  t<»  him.  R.  S,  8S,  Mar.,  1863;  C.  IO471,  June  I4,  1904. 
This  teviting  of  ttio  members  is  the  strond  essential  to  the  duo  organiza- 
tion of  tlio  court,  and,  though  tlio  phraseology'  of  the  qucMlioii  put  U> 
the  accused,  or  of  his  answer  thereto,  need  nut  be  givpji  in  the  record, 
it  siiould  clearly  appear  cither  thub  he  had  (or  made)  no  obii'ction, 
or  if  he  mudo  any,  what  it  was.  H.  9,  166,  May,  IS64.  Wliere  a. 
specific  challenge  is  olFered,  it  should,  preferably,  lie  recorded  in  tlio 
terntit  in  which  it  tit  expressed  by  the  accaseif;  and,  in  connection 
with  each  clialtcnge,  the  record  should  set  forth  the  remarks  of  tlie 
member,  if  any,  and  the  action  of  the  court,  as  uLso,  if  an  iasuo  bo 
pined  on  tlio'clinlleiige,  the  evidence,  it  any,  introduced,  and  the' 

<  Cumporo  I<ong  v.  Slate.  G2  Mim.,  33.  Should  th«  accueed  viscipe  or  depart  from 
ihu  |iirij>iliclum  uiihc  iHiart,  tlivmtird  should  noxtiiie,  nttbn  AnrtHoauonkt  wbirti  ho 
i.iHWnt.  and  ntioiilrl  tho  couTl  conlinuo  tho  tiitilof  lh»  com  Uis  ncurd  sltollld  U 
ench  AOHi'mn  tihuvr  ll)i>  »t)mai;e  of  tb«  atcouwd.  - 

»  Sff  rirculiir  5.  A.  0. 0.,  18B1.  J 


Wlirn>  a  member  is  added  to  the  court  at  a  subso- 
qiK-jit  stiigc  of  llie  pruceediii^,  tlie  rcourd  should  KintiUrK  pIk»w  tliut 
the  ucciiHod  n'lw  uuurdod  &n  i>|>|K)rt unity  of  objecting  to  him,  and  set 
fiiith  the  aetion  taken  if  ohieetinn  was  made.  li.  8,  6GS,  July,  1864- 
It  may  be  addi-d  thiit  vvhtle,  with  the  L-ouvening  ord4>r,  any  subse- 
quent ordeni  by  wliic-b  llio  original  detail  may  have  been  modi6e<l, 
stiould  bo  rend  to  tite  aceuaed — tlie  fact  tliat  otiier  ordci'S  rebttinj;  lu 
tb«  court,  but  not  to  its  prraonnel,  such  as  an  order  chauginc  the 
place  of  meeting  or  on  order  autliuriring  the  court  to  itit  nilliout 
regard  to  hour»,  may  not  hare  been  m  read,  uill  not  constitute  an 
irreguJnrily,  It  is  usual,  however,  and  proper,  to  read  all  such  orders, 
eqimllv  with  thone  relating  ti>  tiie  compn^itiun  of  the  court,  in  the 
pR-senW  of  thf  accused.     R.  39,  2S9,  Oct.,  1877. 

XIII C  2  a.  \aA  general  court-martial  controls  itii  own  proeeeding», 
tlie  ri^ht  of  challenge  guarnnteed  ti>  the  accused  hv  the  :^tututc  can  L>& 
exercised  by  him  oiilv  when  the  op|>urtum(y  to  lio  su  is  extended  by 
the  court,  and  this  is  true  wbetiier  the  opportunity  to  exerci-W  the 
right  of  chnlleiige  wa«  extended  to  the  accuiicd  by  the  court  us  a 
result  of  his  request,  or  on  the  initiative  of  tlio  court.  There  U  no 
obligatiim  on  the  part  of  thn  accused  to  demand  hia  statutory'  rights. 
Tlie  obHgalion  iii  on  the  court  to  «co  that  tho  exercise  of  them  is 
accorded  to  him.     If.  therefore,  the  record  of  the  proceedings  docs 


n<'t  ithow  ftilirmativcly  that  the  opiKirtnnily  to  exeiri-se  tlii»  .statutory 
ri^bt  of  cbidlimgo  was  accorded  the  accused,  no  iiileiidnieiit  cuu  bo 
made  in  fiivnr  ofthe  rpgiilarity  of  the  recrd,  as  the  extension  to  tho 
necii-sed  of  tlie  o]i|iortuitity  to  exercise  this  tttatutury  right  is  vital 
to  tho  n-t;uluntv  of  the  pn>coediii}^,  and  (be  record  of  it  must  bo 
shown  aliirraatively.     C.  1S764,  Oft.  £S,  !0(}7;  Ziiim,  Apr.  24, 1911. 

ZIII  V  IJ.  Tiie  record  sJiould  »how,  us  the  final  i-ssential  to  tho  duo 
organi/alioii  of  tho  court,  that  tho  members  and  judge  advocate  were 
quulifl(>d  by  being  duly  itwora.  And  tliis  should  be  shown  in  tlie 
record  of  every  case  tried  by  the  samo  court,  since  the  cuuil.  and 
judge  advocAte  must  be  sworn  independently  and  anew  for  each 
trial.'  ft.  35,  8,  Apr.,  187^.  The  aiipioved  ftirm  for  rex'ording  tliis 
proceeding  is:  "Tho  members  of  the  court  and  thty  judge  advocate 
wero  tlieii  duly  sworn,"  Any  statement,  however,  wih  be  legally 
sufiirient  from  which  it  can  be  eiitlirred  by  the  reviewing  <)lticer,  or 
prrautiuul,  that  the  meml>ers  and  judge  udvucate  were  in  fact  quuUliud 
as  required  by  oils.  Nl  and  S.'V.  Where  an  absent  member  joins  or  a 
new  member  is  added  li>  the  court,  or  tliu  first  judge  advocate  is 
relieved  iind  a  new  judge  advocate  is  detailed,  at  &  stage  of  tho 
proceedings  suh-sexiuent  to  tho  original  organization  and  qualifying, 
the  rec*»rusliould  show  that  such  member  or  judge  advocate,  b'eforo 
iu:ting,  was  sworn  as  almvo  indicated,'  B.  3,  648,  Au^.,  1863;  9, 2S2, 
,hiM,  I8G4:  f'-  ''>S23,  Nov.,  1898. 

XIII  I).  The  reriird  sliould  further  set  fortli  (be  amtignmmt  of  the 
acciLied  on  Uic  charges  and  spo<nfii;ations,  witli  the  plea  or  pleaa  made. 

'  CbraiNue  OolGn  r,  Wilbour,  7  Pick.,  UD.  "  It  u  uot  coaaidoMd  a  compliani^* 
with"  Army  Rotculatiniui,  diroctinit  thnt  "th*  court  ui  to  bft  airom  at  tlw  com- 
mencvmaiii  of  each  tri&],  "Ui  c*ll  «ev«n]  pr!Mn«n  Into  court  at  tha  ninft  time 
and  flweor  tho  luvinben  ot  the  court  onet  bj[i>r«  them  all.''  G.  O.  60,  War  U«i>l., 
1S73, 

*Th«  invr-niim  fif  (he  pnper  ordrr  a(  su'Miriiit'  Ihe  i.-oiirl  and  Judi^  Rdvocate  vm 
(will  by  tilt.-  Aitonii'y  CioiieraJ  (13  Op.,37'1)  not  to  huvo  tnvftlidntM  tli«  iirocvvdiuKii  of 
a  luivM  (xiurt-uutrUiil 
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If  Kperia]  plpus  are  intfrposod,  tlie  issue  joined  and  action  t^ken  upon 
the  same  should  Ik?  clearly  sUtod.  R.  S,  83,  Mar..  tSeS;  15,  5^6, 
July,  i8G5-  C.  6iG(i  aj)d  5187.  Oct.,  1898.  The  charg«»  and  specifica- 
tions should  ])ropcr]y  bo  cmtiudiod  in  tlio  record  iRdt4Mul  of  being 
refwnred  to  aa  amiexed.    li.  14,  89,  Jan.,  1865. 

Xm  R.  The  record  of  r  tTinj  by  court-martial  should  include  a  roc- 
urd  of  nii.^(>liiip3  where  no  butiiricfui  U  tmiMncted,  luguthor  with  u  sUite- 
meiit  of  the  reason  why  none  was  transacted.     R.  48,  £09,  Jan.,  ISSi. 

XIII  F.  It  is  not  ctlitDniHry  to  take  notiro  in  tiiu  rr<C')rd  of  a  mcro 
ncess;  but  if  a  receaa  be  noted  nt  uU,  it  should  apjiojir  from  the 
raoord  that,  on  the  reasBcmhliiig,  tbe  menibnrs,  judge  advocate,  and 
ftOCTist>d  wcro  duly  prt-seiit.     P.  S7,  4IS,  Jan.,  IS93. 

XIII  G.  AmoiiR  the  minor  points  held  by  the  Judf;e  Advocate 
OeniTal,  in  connection  with  the  subject  of  the  form  of  the  record,  are 
tlio  following:  Tliat  the  sevnnil  atai'i's  of  tbo  procoedinf^  of  the 
court  should  appear  in  the  record  in  tlie  proper  order;  thus,  that  the 
swenring  of  the  court  should  nut  bo  rccoriiecl  before  the  stHtemont 
as  to  whether  the  accu»e<l  ob|ected  to  any  of  the  meml»era,  etc, 
R.  11,  I,  Oct.,  1804.  That,  in  its  statement  of  the  openine  of  each 
day'n  sivsiun,  the  record  lii»y  well  mention,  if  such  was  the  fiict,  that 
the  proceedinRs  of  the  previous  day  or  session  (if  any  were  bad  in 
the  savie  cilsp)  were  rend  and  aiijirovctl.  R.  2A,  3^9,  Frb.,  18G8; 
3.\,  167,  Mar.,  1873.  Such  a  roadinfi,  however,  though  do4irable 
as  gi%'in;;  the  court  an  opportunitv  to  make  corrections,  is  oft«n 
not  rcsort4>d  to.     R.  SI,  679,  i\ov.,'lS60. 

XIII  II,  Wliere  the  court  is  reassembled  for  tlie  purpose  of  a 
revision-  of  its  proceedinpt  in  any  particular,  the  record  sliould  formally 
recite  all  that  is  ordertnl  and  Uone  as  a  new  and  indepi^ndent  chap* 
ter  of  the  history  «f  the  ctise  tried.  The  record  of  a  revision  will 
properly  begin  with  setling  forth  a  copy  of  the  order  reconvening 
the  court,  and  vnW  show  that  at  least  five  members  assemhlotlj  together 
with  the  judge  advocate,  and,  where  the  correrlion  required  is  such  as 
to  make  it  proper  that  he  bo  present,  tbo  accused.  Tlio  record  will 
further  show  the  nction  t^ken  l>y  the  court,  in  making  the  correction 
or  otherwise,  under  the  order,  and  the  procefiting  will  ho  finnlly 
autbentieated  bv  the  signatures  of  the  president  aiut  judge  advocate. 
ft.  /,  487,  Dec.,'lS(i3;  ii,  97,  Mar.,  1863;  9,  60S,  Sept..  1804;  H,  ^3, 
lis,  Nov.,  IS64;  15,  547,  Aug.,  I86r>;  17,  4OS,  and  19, 135,  Od.,  1865. 
Where  the  court  decides  upon  making  the  correction,  the  same  should 
bo  fleeJared  to  be  made  in  manner  and  form  as  determines)  upon  and 
with  the  proper  reference  to  the  part  of  tlio  original  proceedings  in 
which  the  error  occurs.  The  error  itself,  however,  is  to  be  left  as 
originally  recorded;  nil  corrections  in  tlie  body  of  tne  record  by  cro- 
aure,  interlineation,  etc.,  being  irr^fular  and  improper.  B.  11,  99, 
»uw«;  R.  Ui,  m-S,  May,  1865;  P.  SS,  345,  Apr.,  1888. 

xIII  I.  Wlien  the  court  cIosm.  the  record  should  proj^K-rly  set  forth 
that  tbo  judge  advocate  wiihJrfw.  (Act  of  July  27,  1S92,  27  Stat,, 
27s.)  But  nn  absence  of  a  stntoment  to  this  efTect  will  not  impair 
the  legal  vabdity  of  tbo  record.  Wliere  it  simply  appcani  from  the 
record  titat  tlie  court  "closed,"  the  presumption  wul  be  that,  in 
dosing,  tlio  requirements  of  law  were  olwerved.  P  66,  S87,  Nov., 
189g;  66^  350,  356,  June,  1894;  O.  II4,  Aug.,  1894. 

XIII  K.  The  record  should  fully  »ct  forth  all  thp  UMimony  intro- 
tlucvd  upon  the  trial  —the  oral  portion  as  nearly  as  practicable  in  the 
precise  words  of  tbo  witness,     R.  S.  S3.  Feb.,  iSSS.    For  a  judge- 
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adrorate  to  assume  to  re«oril  only  such  teBiUnonr  as  he  oonsiHered 
iniatt^riAl,  or  to  Hummnrizc  ihe  tosliiiioiiT  given,  fins  bc*n  rcinurked 
[upon  ua  li  gross  irregularUv.    It.  S,  t^9,  Jvly,  1S€3;  20,  4S,  Oft., 

tm. 

U  is  usuaI  nntt  proper  (though  not  essoDtinl)  to  i^pocify  by  vrhicb 

pnrty  the  vritiiesa  ja  introduced  and  by  whom  the  questions  are  put. 

H.  S'4,  4-^,  Sfj)t.,  llf7S.    It  ia  also  iHiinl  (t hoiieh  not  «i*w*nti«l)  to  dc9- 

ieaate  th«  point  al  which  the  prosccrulion  is  closed  and  the  testimony 

(or  the  defense  ia  romnienreil.     li.  4,  IS  I,  Sfpt.,  IS6S.     It  ithoult] 

appciir  tbnt  each  witness  (whether  or  not  his  eviut'nco  wiw  important) 

iWaa  duly   sworn  (ff.  S,  550.  Aug..  1863;  St,   /^,    Nov.,    1865;  $4, 

\4^7,  S'-pl.,  I87S),  hut  it  is  not  customary  to  add  that  he  was  sworn 

|iui  the  presence  of  tlio  accutied:  this  tact  tlnii  he  was  so  sworn  beiiu; 

? resumed  in  the  Bl)s(>nre  of  any  Rtnteinent  to  the  contrary.'  R.  9, 
66,  May,  t804.  Objerlions  tal<en  to  the  iidmiswibilitv  of  testimony 
^flhould  be  set  forth  with  the  arpument  had  thereon,  if  anv,  and  ttie 
rulinir  of  the  court  (li.  SG.  643,  July,  1868);  and  where  tfie  court  is 
eJoMo  on  unv  intorloeulorv  ohicctiou,  the  fact  will  properlv  bo  not«d. 
R.0,gSl,Jufu;!S64. 

The  rerord  niN-il  not  show  affirmatively  that  the  accused  was  offered 
an  opportunity  to  croHH-pxiimine,  Where  it  appears  that  he  did  not 
cross-examine,  the  presumption  will  be  that  h«  waived  the  privilege. 
So,  tli8  record  need  not  stiite  that  the  accused  was  notified  oi  his  pnv- 
ilegeof  beinjiaKsbitod  by  counsel.  P.44tA^6,Jan.,  1891.  fleldihal 
where  (ho  accused  party  dej^ire-s  to  be  sworn,  and  testifies  in  his  own 
defense,  his  teslimonv'  is  recorded  like  tJiat  of  any  other  witneea. 
C.  18764,  AW  0,  low. 

Zm  Ij.  The  record  of  each  case  tried  by  a  court-martial — where 
eoverat  cases  are  tried  therebj' — shoiUd  be  complete  in  itself" 
and  as  much  an  entirely,  both  in  form  and  in  substance,  as  if  it  were 
the  only  ciuio  tried,  finch  rccon!  should  bo  separate  and  distinct 
from  every  other  record,  containlnR  all  that  is  essential  to  an  oriKinal 
and  indciwniient  official  paper,  and  so  perfected  a.s  to  leave  no  mate- 
rial detail  to  be  supplied  froiu  any  previous  or  other  record.  The  pro- 
ceedings in  each  ea-se  should  be  made  up  separntelv;  records  there- 
fore fliwuld  not  bo  attiu-hed  together,  but  sliould  bo  prepai-ed  and 
transmitted  as  disconnected  documents,  R.  S,  /,0S,  and  413,  Aug., 
JS63;  19,  Sm,  Jan.,  1806;  32,  130,  Nov.,  1871,  avd  453,  Apr.,  187S. 
'Where  a  amtenee  is  pronounced,  the  record  should  contain  everything 
necessanr  to  sustain  it  in  faet  and  in  law.     R.  £,  59,  Afar.,  186S. 

ZIII  U.  In  a  case  of  a  death  sentence  the  record  should  stat« 
that  it  was  concurred  in  bv  two-thinls  of  the  members.  R,  I,  4S7, 
Dfc.  186?: 2.  SI,  l->h..  1863:4.  158.  S'pt.  1863. 

Xni  N.  Tlio  record  stiould  set  forth  llie  f  ruling  on  each  of  the 
sevend  char;;es  and  specifications  (/?.  9,  SSI,  June,  IS64:  0.  5166  and 
'tis?,  Oct.,  1898),  and  the  proper  entry  ax  to  previous  convictions 
(O.Sm.Apr..  1897). 

TTTTT  o.  It  in  not  e^iential  that  the  record  of  the  court  should 
show  that  the  jud^  advocate  called  the  attention  of  the  accused  to 
the  fact  of  his  pn^-ilege  of  testifving  in  hia  own  behalf.  General 
Order  75  of  I.S87  requires  only  that  tFii-f  be  done  "before  the  assem- 
bling of  the  court."     P.  36,  i85.  Oct.,  1839. 


■  Tliere  U,  h-.wi-vcr,  no  trtstutory  rvquii«iu«ni  tbat  a  vltaeaa  diould  be  Rwom  la 
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^H  XIV  A  1 .  Tlus  t«rm  (revicwi]]>;  authority)  is  cmjiloyotl  in  uulitu-y 

^H  parlance  U^  d^^i^mto  tiie  olhccr  whosn  p'roviiire  and  duty  it  is  to, 

^H  take  uclioii  upon  lliu  pruooodin^  of  a  coiirT-tii»rtiid  Kflcr  tho  siunoi 

^H  are  lormitiated,  and,  ulien   tU<<  rccnni  is  traosniittoil   to  tiim   for  j 

^H  audi  action,  to  Approve  or  dUapprov(>,  etc.,  tlic  »ontonoe.  Tltis 
^H  ofllcor  is  ordiniu-ily  tlio  cuiuiiiatiucr  who  has  oonveuod  th«  court. 
^H  In  iuH  altftimce,  howover,  or  whnro  tho  commnnd  lia.^*  h<^n  othern*ia«t 

^H  cliAn>;od,  hiH  mircc^or  in  coninnuid,  or,  in  tlit;  Inii-^itigi^  of  arliolm 

^B  104  atiii  100,  "  the  oHicer  couinmndin^r  for  the  limu  betui;, "  is  inreslott 

^H  (by  those  articlrn)  uith  thn  same  Kdtliorily  to  pass  upon  the  pro- 

^H  cocdiii;^  mid  ordiT  llio  cxoculion  of  the  sentciico  in  a  cuso  uf  vou- 

^m  viction.     11.  la,  4GS,  Mar.,  I.SS5. 

^M  XIV  A  2.  A  Roparatn  brieiide  waa  morgod  into  a  division.     Ilfid 

^V  that  Uio  divLHion  comiuiLiidcr  bi>cAino  thv  ruiviowtij^  uiithoriiy  iu 

cases  tried   bv  roiirttt  which  had   hcon  convennl  bv  tJio  separatA 
brtgmlo  coiiiiiiiukUt.     C.  5l5i,  Oct.   lo,  1898;  623J,'Oct.  SI,  tS9Sr\ 
6m,  -Vof.  !>,  1808:  5.?i}4,  Nov.  8,  IN08. 

Xr7  A  .1.  nlKTc  the  men  who  hiul  boon  tried  by  genorol  court 
marliul  hiid  piiH.'Hil,  wiili  thoir  cotmiiiuid;  fnim  the  dcpartmotit  in 
wliivh  ihirv  had  been  tried,  before  action  had  bwn  taken  on  tJiPJr 
oasen  by  llie  reviewing  uiilliority,  it  wa;*  he.UI  that  the  rommanding 
general  of  the  depurlincnt  in  wliich  they  had  iM't-ii  tried  whs  ttioj 
proper  rpviewing  nulhorit^'  for  the  cHaea. '     C.  ^fjt,2,  Stfl.  9,  1^>S.{ 
Xl7  R.  In  acting  upon  the  proeeediii^  of  a  court-nmrtjnl,  tho , 
UiK«l  reviewing  ollicer  acts  partly  in  a  jutbcial  and  partly  in  a  minis-  , 
terial  capacity.     lie  "(teeides"  and  "onlers,"  and  the  due  exercufrJ 
of  hii<  jnupor  functions  cnn   not   be  revised   by  »u|K'rior  military { 
I  authority.    Thus  luU  tliat  a  reviewing  offioer  who  had  duly  actetl 

upon  a  sentence  and  pmniiil^nled  his  action  in  onlern,  coidd  not 
be  nH)uir(ul  by  a  hi^lier  commander,  or  bv  tlio  Secretary  of  War. 
to  revoko  sucli  action.  If  tho  sentence  be  deemed  unwarranted 
or  cxcetwive,  relief  may  he  exiended  liiruugh  (iio  jMtwe-r  of  pardoit 
or  remission;  if  void  for  want  of  juris<Uction  or  other  cause,  it  mav 
be  ftct  aside.  Ji.  49,  m4,  Auff.,  lSii5;  50,  US,  Jul'i,  ISSG;  C.  1160^, 
Nov.  8,  1901;  I73S8,  Jan.  I4,  7.905;  StSIS,  Junel,  1907. 

XIV  ('.  A  military  coniniander  can  not  of  couree  dclo|^t«  toonj 
inferior  or  other  oHieer  his  function  a.**  rcviewini;  aulhoriiy  of  pnnj 
ceedin^  or  uenlenco  of  a  court-martial,  as  eonfcrriHl  by  the  on«< 
hundred  and  fourth  or  one  hundred  and  ninth  article  of  war  or 
otJier  rtlatule.     Nor  can   ho  rejjularly  AuthoriKo  a  staff  or  other 
officer  t«  siibscriho  for  him  the  action,  bv  way  of  approval,  disap- 
proval, etc.,  which  he  has  derided  to  (alio  upon  such  proceedings. 
An  apin-ovid  (lurportiii^  to  be  subscribed  bv  the  conimnndcr,  "by" 
his  staff  judjio  advocate  or  otlicr  stalT  olficer,  would  bo  open  to 
question  and  ouilo  irregular;  as  wouhl  also  bo  anv  action  subscribed 
by  «uch  nn  ollicer,  iiurjiortin;;  to  be  taken  "in  tliu  almenc«  and  bv 
the  ilirection  of"  Ihe  commander.     U.  i,  607,  Jan..  1S6'4;   7,   Iff, 
and  8,  6S!>.  Juhi,  lSii4;  fl,  27,   May,  1884;  IS,  64S,  Jvlu,  1866;  17,i 
191.  A»g..  1S65:  S7,  297,  Oct.,  ISGS:  S7,  i£0,  Mar.,  1876. 


'  Tho  tnnin  \'K  w  wtu  /irld  in  1(K>I  In  a  «kM>  ArutiiK  li>  Chlan  *r)i«re  th«  ptbioont  liad 
been  Mnt.  wIlli  Mn  <'Oiiiiiiaii<!.  Iu  ttu-  riiitiiiiiino  Mumln.     Jlet/I  Omi  tho  di-iiiuUiiout 
<niuiiiiiiul<i'  iu  tho  f'hilippiiio  lsliuiil*u-Ajiuio"iiuco(iMuria(\>iuniaDil"u(  thoRnMra) ' 
in  (3iinii. 
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f  XITC  I.  Urld,  that  in  the  event,  of  tiie  critici»m  hy  the  r«view- 
Jn£ authority  (if  »n  imlividuiU  bcini;  iiiudo  the  subject  of  iiii  notion 
Silaw  ho  could  not  pinud  that  hia  commont  was  protected  by  ollicial 
privilcBe.     a  14402,  July  9,  t90$. 

ZZV  I>.  A  ttoldiiT  v,-»A  dialioiiorubly  iliHchu^od  and  thereafter  tlie 
record  of  another  triaJ  of  the  saxac  soldier  on  dilferont  chained, 
which  triiU  wibt  completed  before  lio  wiu  (lishunorubly  discJiflr^ed, 
was  plncpd  Ijcfore  tlie  reviewing  authority.  IJtld  that  as  he  was 
not  then  in  the  service  tlio  reviewing  authority  had  no  right  to 
approve  tlie  8ecr>n<l  sentonce.  FiirlJicr  held  Uiat  the  act  of  June 
18,  ISflS  (30  Stat.,  4R3),  wliich  provides  "that sohliera  st-ntenoed  by 
court-nini'tiid  to  dishuimriiblc  diHchiir^C*^  i^"''  coiifineiuenl  shall,  untU 
disdiumi>d  from  such  confinement,  remain  Buhject  to  the  articJea  of 
war  aiid  oiher  laws  relating  to  the  adminiatrutiun  of  niiliturv  jusiic*'," 
did  not  apiily  to  his  ca<4e  >\s  he  was  tried  for  olTenses  which  ho  was 
alleged  to  Iiave  committed  before  he  was  dishonorably  diwhnrged. 
a  1S926:  Jan.  12.  1903. 

ZIV  B.  As  an  nec|tnttnl  is  a  ftentence  in  tlie  ftensB  that  the  latter 
word  is  used  in  civil  jiirisprudeiice,  ordinarily  meaning  judgment, 
hdd  that  no  ttequitttd  biniUur  to  a  ticntciiee  wliich  cames  punli^iiDCDt 
is  inchoate  until  acted  on  hy  the  re\-ii>wing  axithority,  and  may  be 
returned  hv  the  reviewing  uutlioritv  for  reconsideration  by  the  court. 
C.  o*}54.  July  24,  IS09. 

XIV  R  I.  A  ^p^^ewinj:  officer  can  not  himself  correct  tlie  record  of  a 
court-nmrtinl  '  hy  (-Irikiiig  mil  any  part  of  the  finding  t>r  lientence,  or 
otherwise;  ni>r  can  he  in  (jen<'riJ  eiiange  tho  order  iji  which  dilferont 
penalties  are  adjudged  hy  the  court  to  h«  suffered.  lie  may,  how- 
ever, in  general,  specify  tfte  reasons  for  tlie  action  taken  hy  hun,  with- 
out transcending  his  authority.  Thus,  where  a  department  com- 
mander dlsappnived  a  Hentence  an  inndeiiuate  and,  in  .staling  hia 
grounds  for  my  doing,  commented  unfavoraolv  upon  the  conduct  of 
tho  accused  as  indicated  hv  the  evidence,  fifid  that  such  comnienta 
were  n  legitimate  explnnnlton  of  the  action  taken  and  did  not  con- 
etituW  an  adding  to  the  puuislmient.'  R.  10,  676,  Aug.,  1866;  O. 
14&JO.  Mar.  £.5,  lOOS. 

litld  Ihat  ill  caKO  of  a  conviction  of  dmcrtion  tho  action  of  tho 
reviewing  authority  in  approving  so  niucli  only  of  the  finding  as  con- 
victed the  arcu.wd  of  the  included  offen.*o  of  ahwnco  without  leave 
wh8  unauthorized,  oa  ilie  reviewing  nulhorily  therebv  euhstituted  a 
finding  for  that  of  the  court.    It.  47,  291,  'Aug.,  IShS;  P.  48,  44B, 

Od.,  ts9i:  62, 454.  life-,  ism. 

llrUi,  where  a  court  had  found  an  accused  "guilty,  but  without 
criminidity,"  and  the  renewing  authority  in  disappn'tving  tlijs  con- 
tradictory iindhig  ordered  thnt  the  wonls  after  the  wortl  "giiiltv"  b© 
treated  us  struck  out  of  tliu  rec<ird.  that  he  had  no  such  authority  to 
maka  such  correction  in  the  record,  and  that  if  he  desirrd  to  amend 
tlie  leourd  lie  should  have  fortnallv  rtu-onvnned  tho  court  for  tliat 
purpoBO.    R.  lS,S50,Jan.  11,1866.' 

XIV  R  2.  It  is  a  principle  of  military'  law  that  no  militnir  authority, 
vlietlicr  the  reviewing  ofltcer  or  other  commander,  can  a^d  to  a  jmn^ 
i^numt  as  imposed  hy  a  court-martial.    R.  S,  44^1  5SS,  Stajf  and 

■  Sm23  0|>.  Ally.  GL1I..33. 

*  800  a*  K  mnrhtKl  iimUinco  uf  micli  I'nnuiwnbi,  G.  C  M.  0.  104,  Knvy  Dcpl.,  SepL 
U,U»7, 
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Junt,  186S;  tt,  SIO,  Dec,  IS$i.  Neither  forfeiture  of  pay,  for 
examplv,  nor  fimi.  imr  a  i-nqxiral  punisliniont,  can  ho  iiiflict<'<f  upon 
on  officer  or  soldier  wlipro  the  Hcntenco  fttiLs  to  uiljiid^v  it,  And 
iioithcr  tlm  fact  thiit  tlio  puiiUhiociit  awanied  hy  tlm  <-oiirt  is  rrRtu<dc«l 
as  03\inade*{iutli'(mB,^  nor  iho  fact  that  tho  period  i^  alimoof  tirar,  rati 
affoct  tho  lippHcatiim  of  the  principle.  R.  8,  444-  ^^^'  '"'"/  ""^ 
Jnnr,  IS^i:  SO.  4S0,  Ftb.,  1860;  21,  257.  Mar..  IH&J;  O.  8977',  Sept. 
17,  likto.  Thus,  where  the  puimhmont  imposed  hy  tlio  sieiit*nri»  was 
to  carry  a  weight  of  20  pounds,  hfld  tiiat  it  woiUll  he  UletfJ  for  the 
offiftfr  fhur(??d  T^illi  tlio  exoeutinn  of  Hip  sentence  to  increntie  tho 
weiglit  to  30  pountb.  It.  87.  BlI.  Feb..  ISb'O.  So  where  the  sen- 
tence imposed  simply  n.  forfeiture  4)f  pay,  hfU  tliat  it  was  adding  to 
tho  puiuBlimi-'nt  to  onler  the  coiiluiemetit*  of  the  acci)»o<l  in  a  militarv 
prison.  R.  II,  US,  Nov.,  im4:  Sn.^O,  l-'eh.,  fSOe.  So  Af?d  that  a  sen- 
tence of  siniplti  "  conHnemeiit "  for  a  certain  time  did  nut  authorize  the 
imposition,  in  connection  with  ita  execution,  of  hard  lahor.  B.  tl,SlO, 
Apr.,  1860.  Where  an  offieer,  on  conviction  of  tho  embezzlement  of  a 
cortftinfiuni,  wa^  (•ent<'nced,witliout  furtlier  penalty,  to  he  disimijwed 
tli»8ervice,/ifWthattiio  department  commander,  in  iippmA'uyi  tho  sen- 
tence, ronld  n>it  legally  Dcder  him  to  he  conlined  at  his  station  till  he 
should  make  good  the  nnxiunt  embe/.:tlcd, since  this  would  1)«  an  adding 
to  the  punl-^hment  imposed  hv  tho  court,  as  well  as  an  illegal  exercise 
of  power  over  a  civilian,  K.'SS,  122.  Svpt.,  J8G8:  C.  14^00.  Mar.  85, 
1903.  Where  a  sentence  adjud<;eH  a  line  witliunt  also  addiiit;  (with  A 
vi«w  to  enforcing  its  payment)  a  term  of  confinement,  such  a  eon- 
linement  can  not  of  course  legally  ho  imiviscd  hy  the  military  com- 
mander, R.  }3,  472,  mipra.  So  htU  that  paragraph  U  of  General 
Order  61,  War  Department,  18fl.5,  to  tho  effect  tlial  where  a  court- 
martial,  in  imposing  a  fine,  has  failed  to  re(]uire  tliat  the  prisoner  shall 
ho  confined  till  the  fine  is  paid,  "  ho  will  nut  ho  released  without  orders 
from  the  War  Department,  except  on  payment  of  tlio  fine,"  tran- 
scended tho  authority  of  an  Executive  order,  such  a  requirement 
being  a  pumshmeftt,  which  can  ho  proscribed  only  by  sentence  of 
court-martial.     R.  SS,  SO'J,  Aug-,  1872. 

XIV  K  2  a.  Nor  can  peiiil<'ntinry  confinement  be  legalized  aa  a 
punisliment  for  purely  militarj'  offenses  hy  designating  a  penilentiarj- 
afl  a  "  military  pri-son,"  and  ordering  tiio  confinement  tliere  of  soldient 
sentenced  to  imprisoimient  on  conviction  of  such  olTtfiUMs.  R.  36, 377, 
May.  1874;  *'.  ^5fl,  Sep(.,  1878. 

XIV  K  :i.  It  w  no  longer  necossarj'  that  tho  jindingt  of  a  court- 
martial  should  ho  expressly  approved.  Konnerly  tho  ono  hundrMl 
and  fourth  art ideof  war  pri'scrn>p(l  tliat  no  sentenceof  a  court-martial 
should  he  carried  into  execution  until  the  whole  prooeiHtiiigs  were 
approved  hv  tho  reviewing  authority, hut  now,  as  anicn(tc<l  by  act  of 
July  27, 1 8<t2  {27  Stat..  27S;),  it  simpfy  retiuires  tliat  tlio .wntenVo shall 
be  ajiprnved  hv  such  ofhcer,  Biid  this  applies  as  well  in  eases  requiring 
•  confirmation  ol  the  President  as  in  those  that  do  not.  C.  S844>  Jof*-, 
1897:  51)95,  Oct.  8,  1898;  1S7SS,  June  £t,  1909. 

XIV  E  4  a.  Where  tho  reviewing  officer  deems  that  tho  proceed- 
ings of  the  court  aro  in  any  material  particular  erroneoiLs  or  til- 
advised,  his  proper  course  in  general  will  bo  to  reconvene  tho  court 
for  tho  purpose  of  having  tho  defect  corrected,  at  the  same  time 
fumialiing  it  with  the  grounds  of  hLs  opinion.    Thu^  if  he  rognrda 

*  CoiDparv  Bunri>  r.  Keppol.  2  Wilnon,  314. 
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be  Bsrilence  inadequate,  he  shoulij,  in  reassembling  the  court  for  a 
nvision  of  the  Hanin  state  why  lie  8o  conitideni  it.  R.  11,  ^90, 
^e6.,  1865.  Wiiile  lie  can  not  coin))ol  the  court  to  adopt  liia  views 
in  rogard  to  the  Biipposed  defeirt,  he  may,  in  a  pi-op«r  case,  expreaH 
htx  fonnal  di:«tt)>pn^mti'in  nf  thi'ir  ur-^luct  to  do  sii.  TIum  whoro  a 
cnurt  martial,  on  boiriK  reconvonrd  with  a  view  of  fiivinf;  it  an  onpoi^ 
tuiiitv  to  iiiiKlify  a  sciil^nco  iiiiuiifi^Hlly  too  loni<>nt  for  the  olTensc 
f<>un<l,  dccidi'd  to  iidhero  to  tiio  »L-itU.>ii<ru  oa  iidjudf^vd,  and,  on  bfllUg 
agai]!  roasMi-nihled  t'>  consider  further  gr<nind«  presented  by  the 
Kvivwing  (-ouiinandc^r  for  tiio  iiiflictiun  of  a  morouovoro  penalty,  again 
declliiud  to  increase  the  piumhment,  held  tliat  it  was  witfim  the 
anthority  of  the  reviewing  oHicer,  and  would  be  no  more  than  proper 
and  dif^iiilird  for  him,  in  taking  (iiud  action  upon  the  case,  to  reflect 
upon  the  refusal  of  tJie  C4>iirt  as  ill'judec<l  and  as  havine  tJie  effect 
to  inipiiir  thu  dtscijiliue  and  prejudice  tlic  intoroxta  of  tne  miUtary 
service.'  R.  4,  570,  Jan.,  Iti64;  lH,  5^8,  Aug.,  1865;  C.  l^SeO, 
Mar.  2',,  ISO-J. 

XIV  E  i  b.  The  gontrnl  finding  i>f  "wuiduct  to  the  prejudice,"  etc., 
n  a  chatKe  of  "conduct  nnbocominjj"  Ls  sanctioned  in  order  to 
prevent  a  faihire  of  justice,  not  for  the  piii7>osc  of  relieving  the 
acciLsed  of  any  of  bis  due  share  of  culpnbUity.  It  should  not  tliero- 
fore  bo  rei«<irliHl  to  where  the  specific  olTcnse  charged  is  substantially 
made  out  by  the  le:«tiinony.  Thus  in  a  ca»e  where  the  facts  net 
forth  in  the  specification  to  a  charge  of  "con<luct  imbeconung  an 
olhccr  and  a  gentleman,"  and  e!<;any  efttablished  by  tlio  evidence, 
fixed  unmiKtakably  ujton  the  accused  tUshonorablc  behavior  eom- 
proniLiiiig  him  otficially  and  socially,  hfld  that  a  findtiig  by  the 
coiu-I  tliat  be  was  guilly  only  of  "conduct  to  the  prejudice  nf  guod 
order  and  miUtary  dis(?ipline"  shoidd  not  be  appnfved.  In  such  a 
ca.so  the  court  should  h©  reconvened  fi)r  the  j>ur|K>Ho  of  inducing, 
if  practirablo,  a  finding  iu  accordance  with  the  facta  and  with  justice. 
~.  50.  495.  July,  1870. 

IIV  K  •!  0.  \Vliero  the  offense  is  alleged  to  have  been  committed 
OD  a  particular  day,  and  the  evidence  atiuws  that  it  was  commitled 
on  quite  a  dilTerent  day^ — in  such  case,  provided  time  is  not  of  the 
ettence  of  the  ofTenso  and  the  specific  act  charged  i»  aullieientl^ 
identjfied  by  the  other  testimony,  the  variance  between  the  allcfffr- 
tton  and  the  jii-oof  will  not  constitute  a  fatal  defea-t  and  need  not 
induce  a  disjipproval  of  the  sentence  where  there  hai*  been  a  con- 
viction. A  reiurn,  hf>wever,  of  the  record  to  the  court  for  correo-- 
tion.  if  practicniile,  would  wiJl  bo  rotorted  to  by  the  reviewing  olitcor 
before  taking  final  action.'     R.  13,  361,  Fth.,  1865. 

XXV  K  o.  There  in  always  a  presumption,  in  the  ab.<ience  of  obvioua 
irrcicidarily,  that  the  proceedings  were  regular  and  according  to  law. 
F.  U,  V>^\  •/«"■.  1891. 

XIV  B  6.  Where  the  record  of  the  trial  of  a  soldier  who  bad  pleaded 
not  guilty,  and  in  whose  case  con^dernble  evidence  bad  lieen  intro- 
duceil,  was,  by  a  casualty  of  war,  lost  before  any  action  had  b«en 
taken  nixm  the  sentence  by  the  reviewing  authority,  hfld  tJiat,  nolcm 
the  court  could  be  reconvened  and  a  new  record  could  he  made  out 
from  extant  ont^iiiat  notes,  the  j)n>ceedings,  inasniucb  as  they  eould 
not  ho  intelligently  reviewed  or  formally  approved,  should  properly 

I  ^ 0.  C.  M.  0. 88.  A.  G.  O.,  MW. 

■  ^  Sec,  to  the  aiuM.'  offccl,  Q.  0.  IS,  War  D«pt..  ItSS. 
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Iifl  cnnsitlored  as  inoperativo  aud  the  MOt«ncfl  of  do  effMt.  B.  6, 58S, 
lire..  imA. 

Siniilnrly  hfld  that  the  cnmplHft  <l«*tnidion  rtf  t]i«  rpfoH  by  fire, 
rendering  impossible  the  prcimrat ion  of  the  record  from  notes,  ((cfure 
nt'titin  bv  tlii<  revii'H'int;  niillioritv,  operated  m  an  acquittal.  P.  56, 
!Sl^  A>4..  tS92:  6o.  ;}JS.  June,  iS9J,. 

Similarly  held  where  the  Btenngrapbic  notes,  the  only  rccttrd  of  the 
prfiewdiiig!*.  wiw  hwt.     C.  $40)8,  Dec.  7,  1908,  and  Jan.  iS,  t912. 

XIV  B  7  a.  A  misiiaiiiiiij;  or  mUdcscriptioti  of  the  rank  of  the 
Aociiited  in  the  apecification  ahoiild  be  taken  advanta^  of  by  excep- 
tion in  tlio  nature  of  a  plo«  m  nbatomvnt.  Where  not  »hjert«d  to, 
the  error  is  immaterial  after  s<'nt*nce,  provided  tJie  nccuswl  is  sufli- 
cipntlv  ith'ntiliod  by  the  |ih^n,  ti'^tiniony^  etc.     R.  97, 4S^,  Apr.,  IS7S. 

IlV  E  7  A  (1).  A  merti  elericul  error  in  tlie  spelling  of  the  name  of 
the  arnmed,  leaving  it  idem  sonant,  is  not  a  case  at  miAnomer  and 
do«s  not  afTcet  the  validity  of  tlio  prneccdings  as  recorded.  P.  86, 
SS4.  June,  1888. 

ZIV  K  7  b.  Whpi-e  time  or  jflare  is  omitte<I  to  he  averred,  or  is 
averred  without  suflicient  definiteiicss,  mid  the  defwt  is  excepted  to 
by  the  accused  mi  being  called  upon  to  plead,  the  court  will  properly 
difpct  that  nn  amendment  be  made.  But  wnero  in  either  such  ca'»e 
no  objection  is  inlerpoacd  by  the  accused,  the  pn)w«eding3  will  be 
.siinicient  in  law  prnvided  the  time  and  place  of  the  otfense  can  be 
made  out  with  r^at^onable  eertsinty  from  the  testimony  in  iionnwtion 
with  the  specifioations.  li.  14.  686.  OTid  16,  £98,  Jufie,  1866;  £0, 
280,  Jan.,  t8f!R:  Sff.  412,  Jan..  1868. 

XIV  K  7  c.  For  some  time  after  the  enRCtment  in  1874  of  the 
present  Articles  of  War,  charges  were  not  infremiently  laid  under 
articles  by  their  old  niinibei^^ — as  "violadon  of  tlie  ninth"  (old 
number),  instead  of  the  twenty-first  (new  imniber)  "article,"  or 
"sleeping  on  post,  in  violation  of  the  forty-si.xth "  (old  number), 
instead  of  the  thirly-ninlh  (new  number)  "■article."  Ihld,  in  such 
caNcn,  that  the  error  was  one  whieb  coiiltl  only  be  taken  ndvaiitupi  of 
by  an  objection  in  the  nature  of  a  plea  in  abatement — whereupon 
indeed  an  amendment  could  at  one©  be  made—  and  that,  in  the  ab- 
sence of  such  objection,  the  mistake  was  to  be  treated  as  immaterial 
after  fmdinR  ami  sentence.  R.  37,  338,  h'th.,  1870';  S8,  49^  and  652, 
Apr..  1877. 

XIV  E  7  d.  HeiJ,  that  the  fact  that  the  judse  advocate  was  per- 
sonally objectionable  or  hostile  to  the  aceii-sed  coulil  not  affect  the 
validity  of  the  proceedings  of  a  court-martial.  Ji.  27, 187,  Aug.,  1868, 
and  j^,  106,  Dee.,  1879. 

XIv  B  7  e.  The  fact  that  an  accused  !«otdier  was  tried  with  Iinntb 
or  feet  in  shacklm,  or  with  hall-and-ehain  attached,  ihe^o  hnvinf*  hceo 
omitted  to  he  removed  during  the  hearing  before  the  court,  does  not, 
however  repi«heii!tible,  alfeet  the  legalily  of  the  proceedings  or 
sentence.  R.  60,  S3,  F^.,  1886;  6S,  196,  Oct,,  1886;  66,  686,  Jvhi, 
1888. 

XIV  E  7  I.  That  a  member  of  the  court  acl«<l  a8  interpreter  on  a 
trial,  htld  an  irrogularity,  but  uno  which  did  not  affect  tne  lesahty 
of  the  pnicecdinsB.     R.  0,  15,  Ma>j,  I864. 

XIV  E  7  g.  A  court-martial,  member  of  court,  or  judge  advocate 
can  not  of  couroe  lawfully  communicate  to  a  re[M)rt^r  or  clerk,  by 
idlowing  him  to  record  the  same  or  othem'i^e,  the  finding  or  sentence 
of  the  court.    Before  proceeding  lo  deliberate  upon  it«  Imding,  the 
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court  should  roquiro  tho  if^iorlcr  or  <l('pk,  if  il  h«s  one.  to  withHritw. 
But  tho  f«rt  ihal  iho  fimlin^  i»r  Nriiionco,  or  liolli,  mny  hiwet  boon 
muilo  knuwii  to  ihv  n^iiortcr  or  «'k<rk  of  n  cotirt-innrtial,  mn  not 
aflwt  the  loffolitv  of  its  pmTOoitingM  or  seiitonro.  ff.  5,  A78,  Dee., 
1863;  il,  St8,  O're..  1864:  i*S.  I.',0,  Od.,  IS68:  43.  iHfi.  Afar.,  )879. 

JI7  E  7  fc.  While  tho  practice  of  notinR  tho  mijoiinimciit  of  the 
court  at  tho  cnil  of  thn  roi^ord  of  a  trial  is  usiinl  and  iniipor,  and 
is  often  of  sorvico  in  imik'tilinii  tho  sciiuoncc  of  tho  oiisos  Iriwl  niid 
tho  counio  ami  order  of  the  bnNiri(?3s  transaotcd,  a  Btatomi^nt  of  siirh 
ftdjotimniPiit  is  not  an  oweiitinl  jiart  of  the  record  of  pni<reedin(C»t 
uiid  i(8omi(vsion  will  not  ufToct  their  Icsality-  it-  ^3,  Qtl,  Aytg.,  18&7; 
S3,  ine,  Nov..  1873. 

XIV  K  7  i.  TJio  lo^ftl  peconi  of  a  court-mart  ml  is  tlmt  record  which 
is  luiallv  approved  and  adopted  by  the  court  ii»  a  body,  and  aiithcn- 
ticalr<n>y  its  pre-iident  and  jutlpe  a<ivofafe.  The  court  as  a  whido  Is 
reipoiisible  for  tiiw  rwonl;  and  tho  iiietrument  wliich  it  approves  as 
surli  is  it«  record,  however  tho  Mima  mav  have  been  made  up.  It  ib 
immaterial  to  tho  suliiciencT  of  a  record  whether  the  same  wa.i  kept 
or  writtcu  by  tho  iudso  advocate  or  a  clerk.  So,  where  a  clerk  or 
reporter,  appointed  and  sworn  to  keep  tho  record,  did  not  act,  but 
the  record  was  pre|»ared  by  tho  jud^  advocnlo  or  some  other  pereoii 
employed  by  him  to  assist  lum,  Aew,  that  this  eircuinstaneo  did  not 
affect  tho  loRaiity  of  tho  rocor<l  as  finally  approTod  by  tho  court. 
R.  4S.  3\6,  Juw.  1880. 

3tIV  L  8  a  (1).  Ill  passing  upon  liie  ttndiiigs  and  sentence  of  a 
court-martial,  the  reviewing  officer  will  properly  attach  special 
woiglit  to  iljs  concUi^ions  wliere  the  lewtimony  liiw  licen  of  a  conllicting 
ehurucler.  This  for  the  reason  that,  having  the  witnes;>es  before  it  in 
person,  the  court  was  qtiaJitied  to  judge,  from  their  manner  in  con- 
nection witli  their  »tutemeuts,  oa  to  Uio  proper  measure  of  credibility 
to  be  attached  to  them  individuallv.'  It.  SO,  S8S,  447,  J/oy  and  Junf, 
1870:  S6, 54S,  Aug.,  1874;  S8,  trs,  'SS6,  Aug.  and  Stvt,  I87G;  C.  S4S1S, 
Apr.  10^  1909. 

jOV  E8a  (2).  A  sentence,  to  be  valid,  must  of  course  rest  upon  an 
approved  finding  of  guilty  of  an  olTense  for  which  tlie  accused  hoB 
been  tried.  Thus  u  didy  api)rovod  lindiiig  of  guilty  on  onf  of  several 
charges,  a  conviction  upon  which  requires  or  authorizes  the  sentence 
adjudge<l,  will  give  vididity  and  effect  to  surli  senlcme  althougb  the 
simUur  fmdings  on  all  Ihe  other  charges  ore  dl-iapproved  n-s  not  war- 
ranted bv  tlie  testimony.  Where  such  a  sentence,  though  legally 
supported  by  tlio  finding  upon  tho  single  charge,  is  deemed  too  sovero 
a  punishment  for  the  one  olTense.  it  mav  of  course  ho  mitigntod  by 
the  proper  authority,  li.  11.  G7.  atid  IS'.SO.  Oct.,  18$.',:  16.  70,  A-pr., 
ISfio.  Tint  a  finding  of  guiltv  of  a  sptcification  to  a  charge  but  noi 
guilty  of  the  charge  il«eu  will  not  support  a  sentence  nnle;^.  indeed, 
tliere  is  added  a  conviction  of  some  lesser  ollense  included  in  tlial 
chai^te.  H.  7,  600,  Apr..  1864;  9,  IS,  May,  1864;  0.  11093.  Avg.  16, 
1901:  16101,  Apr.  21  1904. 

ZIVE  Oa  (1).  /7<<2^  a  good  ground  for  the  disapproval  of  a  sentence 
tliat  tho  court  denied  the  request  of  tlio  acj-u.-«ed  to  have  summoned  a 

'  Soe  th*  omIv  man  of  CJi(it.  Wrisncr.  Am.  Ar^tiiv..  5lh  wri™,  V"l-  11.  p.  K«-V  So, 
civil  rrniria  will  rarely  imi-rftr*!,  ex>-ei>i  in  cimm  *■(  I'lwir  iniiwUv-B,  wiih  virilirtu  \A 
lurieo  which  have  tuTii<.'<l  uikjii  iIiu  cwdibilily  of  wiuieewa.  wri^t  e.  State.  M  tio., 
110;  Whilten  v.  St«tv,  -17  id..  207. 
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clearlv  inuterial  anil  Iniportuiil  wilni>»»  wliocKe  twUmon^'  wtndil  uutJ 
h«v©  DPeii  merely  cumulative.'    R.  4^,  IS,  Apr.,  IS8o.  m 

XIV  E  i)  ft  (2).  If  A  iiKMnlier,  nliscnt  (luring  tfui  wliole  of  llie  oripinail 
procefidinKs  had  iii  a  trial,  is  iti  f«tt  pmscnl  duriiij;  pmrwdiii^!;*!  Iiiwl  oaj 
revinioii  lo  rpooiiMi<li>r  lUc.  wintciire,  Ilie  revised  senlent'e  la  <-learly| 
illeiittlaiid  should  be  disii|i[ir\)vt!d.  C.  J,743, 4750,  47SI ,48S4,and  4S/J0,\ 
Auf).,  /.V.'W.  J 

^IV  H  d  ft  (3).  A  material  variance  lietween  tlio  name  of  the  um 
cused  in  tlio  speciiinitiuEi  und  in  ihu  mhiIoik-u  .-slioiild,  if  possible,  l>o] 
corrected  by  a  reassembling  of  the  court  for  a  revision  of  iu  8eHt«Dr<>.  i 
If  this  bo  tciidort'd  inipracUcalilo  by  Uie  oxigonrica  of  the  sen'ice,  thel 
sentence  should  in  general  bo  disjippruvcd  as  fulally  dofirctive.  Thus,! 
hfUI,  in  a  cone  where  tlie  names  in  the  senleni-e  and  the  Kpecificaliiml 
were  witirt'Jy  different,  the  one  bciny  John  Moore  und  lh«  other •lamesl 
(\inniiij:ham  (R.  17.  (SOI,  Ftb..  IS6S);  also  iii  i-usi»in  which,  while  thel 
Hurnameti  were  the  Hamo.  theChriAliaii  names  were  quite  dilTerent,  onQl 
beinij  Goortio  and  the  other  Williiini,  olc,  (W.  9,  27,  134.  .Uoy,  /5tf.f);l 
also  m  a  cn^o  wliere  the  name  in  Uie  sentence,  tliou(;h  siJiiilar  to  tliaCl 
in  the  KirecilicaiidU,  wh.>4  iioi  xdim  fonaTtf,  as  where  the  accused  wa»] 
}irrtii;;ncHl  u|>on  charges  in  which  ho  was  <Icsi^niit«d  tw  WoodworlJi,! 
but  waa  sentenced  under  tlie  name  of  Wooiiman.  R.  3,  555,  JunrA 
1863.  A  dilTcrcncc,  however,  in  a  middle  initial  is  not  a  matenalj 
variance,  n  middle  name  not  beinj;  an  csseiilini  part  of  tlio  CluiittiauJ 
name  in  law.'  R.  IS.  4SI,  Mar.,  18G5;  C.  006G,  Oct.,  1000;  1)1306,% 
Apr.  9,  1902.  I 

XIV  E  9  a  (4).  Where  the  chnrgee  against  a  private  »oldior  won! 
preferred  by  tlie  captain  of  his  company,  who  also  acted  not  oiJy  as  a] 
prosocutintf  widiesis  but  at  inlerpretcr  on  tlio  trial,  htld  a  prave  iiree-l 
itlarity  which  mij^ht  well  induce  a  disupprovid  of  Llioj>n>ccedinpi  andj 
sentence  unless  it  quite  clearly  app4>ared  that  no  injustice  had  been] 
done  the  accused.'    R.  7,  563.  Apr..  1S64.  I 

XIV  E  'J  ft  (r}}.  It  docs  Dot  iuvididale  the  pn>c«C()ingH  of  a  court-1 
martial  that  a  member  who  has  been  pi'ct>pnt  during;  a  portion  of  the] 
trial,  and  ha*  thenabscntt'd  himself  durin;;  a  ]>or1  ion,  iiit.ssubc«ec|ucnl)yj 
rOfiumcd  Iiis  seal  on  the  court  and  takcnpart  m  the  trial  and  judcmeoU  I 
Xor  is  the  legality  of  the  proceedings  alTeclcd  by  the  adding  of  a  7i€io1 
member  to  the  court  ticnding  the  trial.  In, either  cjlsc,  however,! 
tiie  teatimonv  wiiich  has  been  inlroduccd  and  the  material  pro-! 
ccedings  whidi  have  been  imd  white  I  he  new  or  absent  inendNT  wtksnot] 
prMCut  should  bo  cunuiinnicalcd  lo  him  before  he  enters  or  nMjntcre] 
upon  his  duties  as  a  member.  SucJi  was  the  nding  of  the  Secretary  1 
of  War  on  Gen.  iluU's  triul.*  and  tliii4  precedent  wiw  foUowod  la] 

'  S™  (i.  v..  M   O-  128.  A,  fi.  O,  ot  I87(i.  1 

'Tliat  tlio  Inw  "rpi.'uk;nlx«8  but  oneChrlMiuii  aame."  and  tliat  the  InK-rtiun  orl 
uiojniun  of  a  middk-  initial  nr  initinls  "will  hAW  no  offccl  in  rmulnriiu;  ftnv  pRtreod*! 
ins  defccUv«  in  [xiinl  of  Inw,"  ceo  3  Oy.  Al.tv.  G«n.,  33S;  3  id.,  4S7;  alM  t'nnkliD  v. I 
TalliuAdKt,  &  Johns-,  M:  Ituoso«i)It  v.  tiardlnler,  2  Ct>w.,  463;  tSUlo  v.  Webster,  3H 
Ark,.  loS,  \ 

*  Tlmt  an  iitiporbuit.  wiUio«  for  the  proflociui<'n  nn  n  trial  dinutd  not  pmperly  ht\ 
r«rmitl«d  la  iDtwpret  th»  teflCimony  o\  another  such  iritaen,  la  TemorkM  in] 
G.  C.  M,  O,  ».  D»pt.  of  Texu.  ISTS.  1 

*  S«e  the  Kpiy  dalod  Mu.  IT.  1S14.  n{  the  SccmUry  of  Wnr.  Hon  Jnhn  AmiilK'nf', 
to  the  cammanJcation  of  the  "arlintt  i-pecial  Judge  iidviinilv,"  IIuii.  Muiiu  Van 
Bui«D.  mibmittitiK  quMlione  for  the  muit.    (Furbu*  Trial  of  UuU,  Appondix,  pp.  J 
28-29.)    It  wait  indued  held  by  Atly.  4rnn.  Dorritm  (2  Op.  lU)  that  a  member  u  ft] 
ooort-martial  whu  hunbeontod  hiuaell during  the  tuingolteatiiaooyutUsqujdifiedl 
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rppeatfci.  tlimigh  nol  frivjncnt,  citip-t  ilurin]^  tin-  Civil  Wur.  Fur  a 
moiulHn',  liowi-vor.  wlii>  has  bucri  ul>»ont  ilurilig  li  subslniitiiil  |)urL  of  n 
(rial  to  return  aji<i  tak**  |iart  in  a  roiivirtion  ami  si'iitom-o  Ls  rorlaiiily 
li  umrkiNl  irrc^liirity,  uiiil  one  wliioli  iiiny  woU  iuduoo  a  <lii«u[>}>mva] 
of  tJiu  rintUugs  and  Benlenc-o  in  a  caan  wh(>rt>  there  is  reanon  to  believe 
Diat  the  acciiniMl  may  liav«  8Uir{>i-otl  inatviinl  iliisadvaulago  from  tlie 
member's  at-liuu.  II.  7,  IS8.  ill,  467,  Ftb.  and  J/nr,  1864;  8,669, 
July.  1864;  ^7,  684,  ^ar.,  186.9;  C.  t8S05.  Oct.  S8, 1906;  ££168,  OeL 
5. 1907. 

XIV  K  9  a  (0),  A  directinn  in  an  oilier  convening  a  general  court' 
iiiiirliiil  that  if  tlio  itidgc  odvocalo  bi'  prrvonttNl  fi-oiii  iillcnding,  iJie 
junior  nit-ndn-r  of  ihe  court  ^#U  art  iji  his  stead,  fitld  irregular  and 
improper;  the  fiini'timi  of  a  judge  ailvurate  an  ■iri>^''<'iiling  olHi-or  (ttco 
art.  W)  not  Ix-iug  urojicrly  eonijintiblo  wtib  lltnt  of  u  member  of  a 
c'ourt-martiaJ.  .Viiu  tlie  member  haviI^;  arled  as  judge  advocate  and 
member  in  the  case,  tulvuial  that  tlie  iinn-eedings  bo  disauprovcd  by 
Ibe  riiviowing  authority,  tt.  £.  60,  Mar.,  Iii63:  £1.  300,  Mar.,  1866. 
A  oourt-martial  has  of  course  no  autliority  to  diiwrt  or  empower  il8 
juiuor  member  or  any  other  officer  to  act  as  its  judgu  advocaUi.  It.  £8, 
lOS.Od..  IS68. 

ZIV  Iv  (J  a  (7).  A  U'itnei«  wlio  Iiah  ^iven  his  testimony  should  in 
tteneral  be  allowed  lo  modify  the  same  where  he  deaircs  to  do  so  in  a 
iuaterial  particuliir.  Hut  where  the  court  has  refused  lo  permit  a 
witness  to  rurrect  {as  sliik-ment  as  reeordnl.  such  refusal  need  not 
induce  a  disapproval  of  the  proceedingn  unleaii  it  appear  that  llie 
rights  of  the  aixuacd  have  Ihua  buen  prejudiced,  if.  7,  4^1,  Mar., 
1864. 

ZIV  B  9  a  (8).  IlrU  that  a  sentence  of  two  montlua'  confinemoDt, 
which  prescribed  that  the  eonfmement  for  two  days  out  of  every 
three  should  be  solitarr,  was  unnutlioriKe<l  as  tranticeniling  the  pro- 
portion fixed  by  the  Aririy  KogulHtion»;  such  »euleuc«  in  fact  retjuir- 
ing  that  ihe  confinement  should  bo  soUtary  for  40  daya  out  of  Olt,  while 
the  regiilalionhi  autliorize  but  t-iqhVi-Jour  days  of  solitary  confinement 
in  an  entire  year.     It.  28,  329,  Jan..  1869. 

XIV  E  0  a  (HJ.  A  sentence  which,  in  imposing  confinement  (or 
imprisimment — the  two  terms  being  pnurtically  synonymous  in 
sontenevs  of  courts-martial) ,  fails  clear^'  to  indicate  how  lung  the  same 
is  to  continue  is  irregular  anri  inoperative.  Such  a  aentenco  should 
be  disapproved  by  the  reviewing  iiulhurily  unless  it  cnu  be  procured 
to  bo  corrected  bv  a  reassembling  of  the  court  for  the  i)uri)osc.  H.  16, 
£83.  June,  IS66.' 

XIV  E  9  a  (10).  Wlioro  a  courl-martiiU  sentenced  a  soldier,  in  con- 
nection with  confinement,  to  be  diahonorablv  <lischarged  at  such  date 
as  luighl  he  ii.xed  by  the  reviewing  officer.  aJvisot  that  sucli  a  ycutencc 

to  take  tinri  in  tlie  Molt'iice.  Atly.  Gen.  CiuliinK.  however.  Leld  in  a  k[»r  opuiioD 
(7  Op.  flej  Uinl  wbcUicr  Ui«  ktxwnt  member  ebuulil  rosunio  hU  tieut  and  net  upon  bin 
rpturn'miu^tdepond  upnn  liiMnwa  views  olpronriely." 

The  Coiin-Uarliiil  Uknual  provj^les  (p.  30,  edidun  ol  1898)  tliat  "no  member  wlio 
hM  be«n  aWot  during  (iic  takiogot  endenoo  ahoU  tlienafier  take  i)art  in  Ih«  trial." 
TttU  prorurion  wna  nt  lin>c  vi«irod  an  nundaloiYai^d  >  fniluni  ip  comply  with  it  hold 
to  invalidate  the  wntonoe  atljudeed,  btil  laler  ifie  War  I)i.'|qiri  ment  an))arently  mated 
it  as  direcUry  (sm  Ok.  21,  A.  U.  O..  1X99).  It  wua,  liuwi*vcit,  manibutly  intended  to 
eojuto  A  ooiujilitto  attandoniueot  vf  tlio  pntcCico  Ktctml  Ui  in  ttio  text. 
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was  iUe;;al,  na  devulvma  upuii  llii'!  rcviowinj;  officvr  u  duty  portaiDing^l 
U)  tho  pourt.'    R.  33,  401,  Oct..  ISJS.  ■ 

ZIV  E  0  a  (11).  lu  a  ciuse  whore  \\  courl-mnrtial  iniule  KUoh  exce[>*^| 
t4on»  ami  niibstitu lions  in  ita  lindint;  iipnn  tlio  spi^ritication  to  fr^l 
cliKrf^  of  "forgery  to  the  prcjuilic^  of  guutl  orxlt-r  iiiid  tnililary  dis-^f 
cipline"  as  to  n«cativc  the  mat«riiU  alle^tion  of  false  wriliitg.  ArJt^H 
that  ihor«  was  no  ]o|^l  biusis  for  tho  tiri'ling  arrived  at  of  guilty  of  tha^l 
charce.     P.  .9/,  117.  Mar    1889.  ■ 

XIV  E  9  ft  (12).  Iltld  thnt  a  finding,  uiidur  a  charge  of  dcaortiuiir^l 
of  not  guilty  of  deeertion  but  euilty  of  a  violation  of  the  ftirtietn^| 
ftrticto  of  war,  wil-4  not  allowabk'i  imd  sliould  bo  di^npprovod ;  Mi«^| 
offense  mndo  punishiible  hy  thiit  article — uuitling  guard,  etc.  — nol^| 
necesitnrily  b<>in(;  or  involving  an  abi<enr«  witliout  lea^'e  in  tlie  military  ^| 
MOite,  and  thv  finding  not  buiiig  uocessarily  u  conviction  of  the^| 
absence  without  leavn  containnd  in  desertion.  R.  57,  tB,  Oct.,  1888;^M 
C.  tr>l}4.  Au^.  15.  1903.  ■ 

ZIV  E  ft  a  (13)  (a).  A  soldier  in  time  of  war  committed  an  otTense^l 
under  tho  tifty-oighth  article  of  war  and  charges  were  prcfcrred.^| 
llfJd  (hat  if  pence  was  declared  before  the  charges  wore  brought  to  ^M 
trial  the  court  would  have  no  jiirii^diction  of  tlio  charges  under  the^f 
fifty-eighth  article  of  war.  Had  further  that  if  peacu  was  declured^l 
before  the  sentence  was  imposed  that  the  court  was  without  juris- ^| 
diction  in  the  nmcceding^  and  that  the  Mnlenco  wns  illegu  oadi^l 
should  he  set  aaide.  li.  U,  4S,  Dec.  18G0;  C.  4918,  Sept.,  ^^;fi7M,fl 
Juhj  13,  1899;  13309,  Jviy  2fi.  miZ;  13653,  NmK  13,  1903,-  13770,^ 
Dte.  e.  IQOZ;  148SS,  JuneSS,  1003;  Jan.  4, 1904: 16596,  Feb.  10, 190S.^ 
Held  further  that  if  peace  was  declared  before  tlie  reconl  had  reached  ^| 
the  reviewing  authority,  bo  could  not  loyally  act  on  tho  case,  M  tha^| 
flfty-eichth  article  of  war  is  inoperative  m  tTme  of  peace.  C.  13653.^^ 
Feb.  18,  1903.  ■ 

ZIV  B  9  a  (13)  (b).  Iteld,  where  the  court  awarde-d  a  Ices  nunisli-H 
ment  under  the  ftfty-^ighth  nrticio  of  war  than  that  nrescribiHl  for  ^M 
the  offense  by  the  local  law,  that  theaontencD  was  illegal  and  itiopera-  ^| 
tive.  C.  11332,  Nov.  19,  1901;  11653.  Nov.  SG,  1901;  11757,  Dtt.  /^.M 
1901;  1S136,  Ait.  10,  190S;  1S21S,  Mar.  13,  190S;  IS£19,  Mar.  ;£,.■ 
190$;  IXXSe,  Mar.  gg,  I90S;  ISJIOO,  Apr.  10  and  Av^.  18,  t90t,  andfl 
lS4Be.  Apr.  18,  1 90S.  ■ 

ZIV  E  9  a  (14).  It  i«  im  iicci-tiled  priiicijilu  of  intcrpretHtiim  thnt  ^M 
under  those  articloa  of  war  whicli  prescribe  the  sentence  of  di-tmisiial  ^M 
upon  conviction  no  piiniithmenl  in  addition  to  di8mL«4al  i^i  authorized.  H 
lleld  therefore  that  all  punishment  in  addition  to  dismissal  should  he  ^| 
disapproved  upon  con\icti-in  of  an  tifToiise  under  the  thirty-eighth  ^| 
article  of  war  IR.  14,  330,  Mar,,  IS60);  or  of  the  sixty-fiist  article  of  ^| 
war  {R.  4,  283,  Oct..  1363;  9,  67S,  Oct.,  1864:  14,  330,  Mar.,  JS&S;^ 
V.  26078,  June  9,  1909);  or  of  the  sixty-fifth  article  of  war  {R.  3,  B96,^ 
Apr.,  1864),  ■ 

XIV  R  9  ft  (1.51.  The  fttct  that  a  sufDcicnt  cause  of  challt'ngc  exists  H 
ugaiitst  a  member  but,  through  ignorance  of  lii»  lights,  w  nt>t  taken  H 
advantage  of  by  the  uccufied,  or  tf  asserted  is  improperly  ovemUed 
by  the  court,  can  affect  in  no  manner  tlic  validity  in  law  of  i\\v>  pro-  ^_ 
coedinga  or  sentence,  though  it  may  sometimes  properly  furni^^f 
occaaion  for  «  disapproval  of  the  pi-occwlings,  etc.,  or  a  reimisaioD  ^ 

*  800  aa  upioitin  lo  ihia  cFfoct.  i>it)>Iinbcil.  na  nnprowd  by  th«  SenvUry  at  War,  ia.^H 
C.r>.no.\rtirD«pt.,  JS-3.  fl 
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HD  whoI«  or  in  part  of  the  wnl^inco.'  H.  S,  534,  'fvn^,  fSSJ^;  0,  tSS, 
VjttM,  ISe^:  ^,  IS,  Oct..  IS6S:  S7,  SIS.  491,  Feb.  and  Apr.,  1379;  39, 
he40.  Oct.,  Ifi77. 

I  XIT  E  0  a  (16).  Wlii-ro  " n.-^i»<)iin1jIo  causo"  is,  iii  tiio  judf^ent 
lof  tite  court,  exhibited,  tlie  party  »  entitled  to  it<nn(  contiiumnev 
llindor  nrticlu  03.  A  rvfusnl,  iiidty-d,  by  th«  court  to  f;rant  sucb  con- 
rttnuanre  will  not  invalidate  tbe  proceraingn,  )nit,  if  llie  acruxed  bus 
llliiw  (x't'ii  pri'judiced  in  \m  dcfciisc,  iimy  proppriy  constitiito  good 
lp^>und  for  di^approvinp  tlio  spntence,'  or  for  mitigating  or  partially 
'rrmittiiig  the  ptiuisbimnt.  K.  SB,  602,  Dee.  1366;  33,  816,  Dee'., 
1S72:  30,  13.  Maij,  lS7b\ 

HV  K  1)  a  (17).  A  sentence  of  penitentiary  ronfint<ntent  (niiu'ty- 
Mventh  nrticlo  of  wiir),  iii  it  cnso  of  a  purotv  militnry  olTensQ  ia 
wbo!ly  iinaiitborized  and  aliould  be  disapproved.  KlTert  can  not  b« 
.given  to  such  axentt-neo  hy  commHtin'jil  to  coufinemcnt  in  n  militnry 
Eprison,  or  to  nonie  other  pumHJmient  which  would  b«  legal  for  aupn 
■olTcnM.  R.  S4.  SOS,  Jan.,  IS67;  87.  S99,  Oct.,  ISGS;  30.  603,  Autj., 
1870;  V.  439,  Oct.,  1894.  Nor,  in  a  case  of  biicIi  nn  offense,  «in  a 
Bftvorrr  p*nnltv — ««  death — be  cominnted  to  ronfinenient  in  a 
Ipcnitenlinn,-.  R.  11,  413,  Feb..  1865;  C.  Si)99.',,  Jan.  26,  1907. 
XIV  K  !t  b  tl).  While  nppriytvit  givpjt  life  and  oporntion  to  the  .ten- 
t*'nce,  disiij>pr*n-iit,  on  the  other  biuiil.  (piite  iinllifics  the  same.  A 
difiapprovai  of  the  sentence  of  a  rourt-niartial  by  the  leRal  reviewinc 
tutliority  is  not  n  uici-e  exi>rc!«ion  of  di-inpprobttlion,  but  a  linal 
determinate  art,  pulling  an  end  to  the  proceedings  in  the  particular 
case  and  rendering  them  entirely  nu^toiy  and  inoperative;  and  the 
le^al  effect  of  a  cTitiapproval  ia  the  same  whether  or  not  tiio  ofltoer 
dmapproving  is  aiithometl  finallv  to  ronfirm  the  eenU-nce.  But  to 
be  tnvts  operative,  a  diwapproviil  shotd<l  he  txpnm.  As  frequently 
remarked  m  the  opinions  of  the  Judge  Advoeato  General,  the  mero 
abt<eiice  of  an  appioval  It  not  a  disapproval,  nor  can  a  mciip  reference 
of  the  procK'Cihiif?)  t4»  »  superior  without  woiii--^  of  n|iprova!  oiiemto  »a 
a dtsapprovni  of  the  sentence.'  The  effect  of  the  distipjii-oval,  wholly, 
of  a  sentence  ia  not  merely  to  annul  the  same  as  sucb  but  alao  to 
prevent  the  accruing  of  any  disability,  forfeiture,  etc.,  wliich  would 
nave  been  incidentrJ  upon  an  approval,  ii.  86  568,  June,  1868; 
SO,  497,  July.  IS70;  32.  1,  Dec,  1H70;  50,  ISl,  Mar.,  1886;  P.  60, 
S6.  June,  1883;  C.  S195.  Apr.,  1898. 

Where  the  ori^nnl  reviewing  otlieer  disapproves  a  sentence,  to  the 
«xceution  of  wluch  the  confirmation  of  uuperior  authority  ia  made 

'  S«e  Opinion  nt  itio  AiUinit-y  Gwit-ral  ii(  J«niiary  l\>.  !Wd  il-i  Op.  431' 1,  in  wliicb 
Ilia  oiiiniun,  exptuHbd  by  tlio  Judi»!  Ailvncnti'  Oeiicnil  In  tiie  mosi  rorcni  of  the 
ca«M  upon  irtiuli  thia  puwrapli  is  liiu^d— lliai  llio  fn<  I  Hint  ••>\«  i>(  Uio  HiirKW  upon 
whlcb  ifae  ftcrused  was  mnvicled  v-m  pri'ferrvd  l>y  n  mc-nihpr  of  the  cniirl  ir)t<>  also 
tniiificd  nn  a  <riin(!9i  on  Uir  irbl  Ihxii  who,  llK<ui;h  I'kiiily  tiuUject  to  objeciiun,  yna 
w.t  ctiAlloDRpd  by  ihoaopiidoit),  cculd  imt  affect  ihp  \i»lidity  of  (ha  NDt«nce  of  db- 
uwal  alter  llie  toiuH  hud  ljfi-n  duly  (t>iiliruicd— U  concuiTi>d  In  by  the  Attorney 
Geneml.     Ami,  !■>  n  Hrailnr  rffrcl.  wi;  Kpvcb  v.  I'tiilod  Slnlve,  15  Ct.  Cis..  532. 

In  G.  C.  II.  O.  K*.  Depc.  vl  Duk<>tu,  l<tTC>',  Hie  point  ia  nntioed  thnt  wh^re  n  ch»llenKO 
iiit«rpMed  by  Ui« arf-iiwd has  Ihwb  Intproperly  ainlIoir«it, a ni1>aetiiii>ii t  i>l«i uf  guilty 

of  lh«  imptopw  niline. 

'  SeeO.  C.  M.  0.  3S.  War  Dept,.  1867;do,  12S.  Hdun-.  ot Araiy.  WfliG.  0.  Zi,  Dept 
of  Arinma.  IS7t. 

*  Sm  10  Op.  Atly.  0«D.  31!,  where  It  is  rcEiiarked  iliac  it  ia  not  a  leteal  ditapprMxil 
of  a  coDvIctiou  or  Dnntaive  fur  the  oriqinat  reviewinK  officer,  in  forwudini;  o'e  pro- 
OMdingB  for  th«  artinc  of  aiiporioi'  aiithoriw,  10  indoiw  upon  the  tune  an  opinion  to 
^  eOeci  that  the  KndiiiK  la  oot  auftaioed  by  ih«  evidence. 
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ro(|iibit«  by  llu«  iirtidos  of  w«r— lu*  wliirp  (in  (iiiw  of  pnitce)  tlwfl 
<1p]  I  aliment  comniniidi'r,  who  has  convcn<.-<i  tho  court  iit  the  r.aM>  of  I 
iin  oirifor,  tlisaiipi^ovrs  a  scritpnoo  of  cli!inii»ial  ailjiniuofl  thrrphy— | 
thi^  )K'iiU>tic-c  hnii)^  iiullifiod  in  law.  MwiV  n-niiiiiix  nothing;  fur  tliol 
superior  aiithori(v  to  ai-t  upon  and  tu  transmit  the  procoectinKs  to] 
him  for  action  will  1)p  impronvr  and  unHiithnnKi'rt.  if.  S,  SS7,  Aug.,] 
1863;  7,  m.  Apr.,  IS64:  SO.  m,  July.  1S70;  SH.  6Sf).  May.  IS7S. 

A  rpviewijig  ofiicor  can  not  (littanproTc  a  scntcnre  anil  then  pro<'*'prl  I 
to  mitigatii  or  comninti*  the  punislunfUt.  sinco,  upon  the  disapproval,  | 
thciv  is  nothing  left  in  tho  rase  upon  which  any  auch  action  can  beJ 
l>asc<l.     li.  S2,  m-  Oct..  ISOfl.  ] 

It  is  quite  immaterial  to  thp  legal  pfFect  of  a  disapproval  whether] 
any  reasons  are  given  thcivfor,  or  whothiT  th«  reasons  given  are  veU-j 
roiiniled  in  fact  ui'  sulTirient  in  law.     H.  28.  198.  Oct.,  1868. 

XIV  E  9  b  (1)  ia).  //fM  tliat  ilisapproval  of  afindine  of  guilty  huJ 
tlw  pffcct  of  un  acquittal.'  <J.  £195,  Apr.  4.  189G;  tStG8,  Mar.  lOA 
tm2;  12S75.  Aw:  «?.  tOOS.  \ 

XIV  E  9  b  (2).  The  formal  disapproval  by  the  reviewing  authority 
of  an  acquittal  is  a  naked  uoiicuncurn^nve  m  the  eunclusiona  of  thoj 
court,  and  is  wiUuiiit  Itgnl  tftct  upon  the  status  of  tlte  accused.     Ho! 
.still  reniiiins  lognlly  not  guilty.     C.  I4!8.  June,  189fi.  j 

XIV  E  0  c.  Where  a  sontcnre  in  excess  of  the  legal  limit  i«  divisible, 
auch  part  as  is  legal  may  he  approved  and  exocut'cd.  Thus  where  a 
fwntcnoo  of  an  inleriur  court  imposcK  a  line  or  forfeitui-c  beyond  tho 
limit  of  the  eighty-third  artiele  of  war.  the  sentence  may  be  approved 
And  executed  as  to  so  much  as  \n  within  tho  limit.'  P.  liS,  S4S,  Sevt, 
1892:  59,  S7,  Apr.,  I89S;  C.  439,  Oct.  1894;  fSGS,  Mar..  1899. 

XIV  E  0  d  (1)  (a).  The  fact  that  a  soldier  has  been  held  in  arrest 
for  an  unroa-sonably  protracted  period  before  trial,  or  while  awaiting! 
the  promulgation  of  his  sentejice,  is  a  good  ground  for  a  miiigatiuuj 
of  his  punishment.     B.  SS,  604,  J^V-  '87j-  I 

XIV  E  y  d  (I)  (ft).  In  aca»c  whciv  a  hrief  mutiny  (twenty-fM>con<i] 
article  of  war)   among  certain  soldieis  of  a  colored  regiment  was] 
eleurly  nroviiked  bv  inexcusable  violence  on  the  part  of  their  oflicer;! 
the  outbiruk  not  liaving  been  premedilat«Hl,  and  the  men  having] 
been,  prior  tlieivto.  submdinate  and  well  conducted;  adt'infd  that  a] 
:<('Utence  of  death  imposed  by  a  court-martial  upon  one  of  the  alleged  J 
mutineers  should  be  mitigated,  and  the  ofliccr  liimHcIf  brought  to] 
trial.    R.  SG,  64.  Oct.,  1867.    Similarly  advistd  in  iJie  cases  of  sen- ' 
tences  of  long  terms  of  imprisonment  iuipu»cd  upon  sundry  colored 
soldiers,  who  (nithout  previous  purpose  of  revolt)  had  been  provoked 
into  monientnrv  mutinous  conduct  Ijy  the  recklessness  of  their  oflicerj 
in  firing  upon  tFiem,  and  wounding  several,  in  order  to  supprcsB  certain 
insubordination  which  mtglit  appaivntiv  have  been  queDed  by  ordi- 
nary- methods.*    R.  25,  5i,  75,  160,  Aug.-Nov.,  1867. 

'  A  dbnppnival  o(  a  senti<<nc«  by  tlio  proper  reviewing  kulhoriiy  la  "tutlanioiuDt  lo| 
iiti  ncquilUil  by  ihc  ruurt."     13  Op.  Ally.  tien.  4G0. 

»  8o«  Circ.  No.  12,  A.G.O.  1SX2. 

*  Bnllated  men,  tried  and  fenienecO  for  Inmibordlnate  conduel,  where  such  conduct 
baa  b«oa  induced  or  uxKnivaitHl  by  ilkftal  coquini)  pUDMitnetiiM  iiiflieUiJ  upon  thorn 
by  miparion,  bav« commonty  liad  ilii'ir  wntencM retnJtu-il  or  niiiiicaiod,  or  aliof^iber 
dWpproved.    SeeG.O.  49,  TO.  Norilimi  Dept.,  1BQ4;  do.  10,  Depi.  at  ih«  Gasi,  IMS;, 
«  <'^M.t>.90.i.l..lS71:  G.0.6S.  U.rp[,.if  Dukciw,  1868;  do. 76,  id.,  1871;  0. CM. OiJ 
«,  i.J..  |H.>ui;  ,!..  Oil,  nept,  of  tho  South,  1873.  I 
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XIV  E  9  e.  Action  taken  by  a  rpvicwing  oflicor  iipon  tlio  proceed- 
iiLi^i  mill  M>iit(-iKT  of  u  rtturt-niurliitl  nmy  Ue  rcciJk-il  uml  modified 
br/ore  it  is  )>ii))Iisli<>d,  and  tlio  party  to  lie  alTcetcd  is  duly  notified  of 
t\w  snimi.  After  siK-li  notico  tlw  action  is  bt-yoiid  rccnll,  An 
approval  can  not  tiion  be  substittitrc]  for  a  disapproval,  or  vice  wraa. 
it.  8,  556,  June.  1864;  5/,  15.  Oct.,  1870;  P.  .?/.  96,  and  1S6.  Mar.. 
i889;  40.  S20,  and  353^,  Apr.,  1800;  60,  179,  June,  I8&3;  C.  11509, 
Nm.  8,  1001;  17386,  Jan.  14.  1905;  19854.  Jf^nt  S9,  1906;  £3140,  Dec. 
9,1911. 

XIV  E  0  t  (I).  Wlien  a  lecal  ttentence  of  dismissal  has  been  legally 
confirmed  aiut  txttultd.  hrUl  tliat  tiio  reviewing  oilioer's  pnwer  over 
die  caso  is  edumsted.  Tliis  is  equally  trijo  wliotlier  tlie  ^viewing 
officer  is  th(!  President  or  the  nimmnnding  gencnd  in  lime  of  war. 
TTie  reviewing  aulliorily  can  not  retail,  n-voko,  reHCtnd,  or  modify 
Uie  official  act  of  confirmation,  or  tlie  order  wliich  is  the  evidence  of 
it.  Tlie  reviewing  autJiority  ns  sucli  is  functut officio.  Held,  also  thai 
after  tlie  sentence  has  been  executed  tJiat  the  case  is  beynod  the 
reach  of  the  pardoning  power,'  So  far  as  Executive  power  is  eon- 
comed,  tlie  diBmissal  is  final  and  irr»versibio.  UeJd  lliat  as  Uie  law 
has  provided  no  court  of  appeal  or  other  re^Hsory  atithoritv.  the  only 
manner  in  which  a  disnii)«H-<l  ofIict^r  can  reenter  the  service  is  by  u 
new  appointment.'  II.  80.  SOi,  Jan.  8.  1866;  £6,  46S.  Feb.  10,  1868; 
t8.  4^7,  Mar.  S7,  1869;  29,  575,  Jan.  8,  1870;  SO,  SI8.  S$3,  4£0.  May 
7,  1870,  and  June  gO.  1870;  34,  634.  Nov.  t9, 1873: 36,  £74,  330,  Feb. 
tS,  1875,  and  Mar.  £S,  1876;  38.  £43,  Av^.  14, 1876;  39,  £38,  S4S,  £48, 
Oct.  £t  and  £3,  1S77:  55,  £21,  Dec.  19,  1887;  C.  7S09,  Jan..  1800; 
JS400,  Oct.  7,  1902;  15712.  Jan.  4.  1904;  16710,  Aug.  9,  1904;  16867. 
"T«gr  9.  1904:  £2048,  Sept.  7.  1907;  23071,  Apr.  11,  1908. 

IIV  E  9  e.  It  is  within  tlie  authority  of  a  reviewing  officer,  in  a 
case  in  whicli  a  soldier  of  his  command  ha»  been  sentenced  to  con- 
finement in  II  peiiilentiary,  to  desi;^al«  a  particular  penltentJaT 
vitliin  such  command  as  the  place  of  confinement,'  P.  03,  3Sd, 
Jntt..  IS.94. 

XIV  E  n  g  (1),  Where  the  sentence  directs  confinement  at  haitl 
labor  "in  such  place  ns  the  reviewing  aiitliorily  nmy  direct,"  or 
words  to  that  effect,  tlie  reviewing  uutlioritv  may.  the  ofTense  war- 
ranting it,  designate  a  penitentiary;  but  if  m  sucli  a  case  he  de«ig- 
natcti  a  military  post  as  the  place  of  confinement,  the  place  of  con- 
finement can  not.  pending  its  execution  at  the  imst.  legollv  bo  changed 
to  a  penitentiary.  0.  1875,  Nov.,  1895;  9r,58,  Jan.  8,  '1901;  10828. 
Oct.  £8. 1901;  n^Se,  Dee.  IS,  1901;  14495.  Apr.  16. 1903;  14509,  Apr. 
£0,  1903. 

XIV  K  If  h.  It  \»  not  adding  to  tlie  punishment,  and  is  authorized 
at  military  iaw,  to  ehange  the  place  of  confinement  of  n  prisoner,  if 
such  a  change  is  required  l»y  the  exigencies  of  the  service,  provided 
tliat  no  more  severe  spM'ies  of  confinement  than  that  contemplated 
in  the  sentence  is  enforced  after  the  transfer.     R.  £t,  49,  S'oi>..  IS6S; 

;  669.  Sept..  1878;  41,  I£3.  Feb.,  1878;  C.  14495,  Apr.  16.  1903; 
14S09.  Apr.  £0, 1903. 

XTV  E  9  i.  Although,  in  adjud^ng  a  reprimand,  it  10  generally 
intended  by  a  eourt^murtial  to  impose  a  mild  punishment,  the  quality 

■  £2  parte  florlantl.  4  WaUan-,  333,  381,  ftnd  12  Qp.  Ally.  Qm..  518. 

<  See  4  Ui..  Atty.  Q«q.,  274  and  306;  Sid.  300  and 511;  7  id.  M;  12  id.  548;  U  Id.  4^. 

»  Soc  A.  It,  y82  of  1910,  which  mnbM  api>ro\-»I  of  Secretory  o(  War  intoca»ry. 
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ot  the  reprimftncJ  ia  ncvertJielefts  lefi  to  llie  discretHHi  of  th«  auUiorityJ 
\v1k)  is  (i<  pmiKitiiH-t^  it.  niid  il  is  'iiicii  lo  liiiii  to  luuku  il  h«  Sfverr  aa| 
lii^  may  di>i'm  rxitediciil  witltmit  h^'ingcIiargcHtile  »illi  ailtling  U>  lliej 
I)iiiiishiiu-[il.     /v.  ^'i.  4-'W,  jVwr..  y^:?.  I 

XIV  E  11  k.  Where  a  uourt-murtial  cunvened  by  a  d^unrtment  com-l 
iniindiT  fur  tlm  Iriiil  of  an  olfioer  M>nl(^n<-C9  llie  A(-cu!i(>a,  u\nn\  conviol 
lion,  to  tlif  puiiislimciit  ot  s  loss  of  (ili-s  or  kIi'Iw  in  the  Usl  <if  officers! 
of  hiii  rank,  the  npprnval  of  tlie  rotnmander  in  sulficieiit  to  give  fuUl 
pfTvct  to  till'  sciiU-iicu.  and  no  iirtiori  hy  su|H'rii>r  auihority  can  add! 
anything  to  ila  elTect  or  ronchuivetiras.  Tho  code  do«>B  not,  as>  in  the] 
ciwc  of  a  wntenco  of  dismissal,  rendor  n  conlirnmlion  by  the  i^wi-I 
dent  essential  to  the  exet'Utioii  of  siK-h  u  piiniBhment;  and  the  fact] 
that  tiie  KHini'  involves  a  change  in  the  Army  Register  dues  nut  mukej 
reonisite  or  proper  a  rcviBimi  of  the  dist-  at  the  War  Department.] 
Ail  that  i.-<  ealled  for,  upon  the  approval  of  such  a  senienoe  by  tliol 
commander,  is  simply  to  milify  the  Seoretarj'  uf  War  thereof  by  for-i 
warding  a  eopy  of  the  order  prom uljju ting  anch  appnival.  The  pn>-| 
cccdtn^  (or  their  stibstance),  a.s  atTix-iing  oflicem  utlier  than  ttiol 
a««Ufle(l,  may  then  well  be  republiahed  in  orders  from  Uie  AdiuUnfrJ 
Ocneral's  Oflicc.  R.  30.  134.  Dk.,  1S74;  37,  8S,  Oct.,  187B;  43,  SS$,l 
Apr^.  1880.  '  I 

ZI7  E  0 1.  The  rei^nrd  should  (Exhibit,  at  ihu  end  of  the  proceedinsil 
of  the  court,  the  aetion  thereon — approval  or  disanprovnl,  etc.^of  tE«| 
roriewinu  nuthuritv.  R-  ^,  550,  June,  1863.  Ttiis,  though  it  hna] 
sometimes  Im^ii  indorsed  on  the  outside  of  tho  ree4)rd,  is  preferably  I 
and  customarily  written  and  si<;iieil  within  the  record  on  a  pu|;e  follow-  I 
ing  the  anthenticat^'d  judgment  or  other  final  proceeding  of  the  coiirt.  I 
R.4<  4~^-  IffC;  1883.  Where  several  casee  are  tried  by  tho  same] 
court,  the  action  of  the  reviewiiig  oflicer  should  bo  entered  in  the  rec- 1 
onl  of  each  trial ;  merely  to  indorse  it  upon  the  taut  of  a  aeriM  of  cati<«  I 
would  bo  irregular  as  not  a  compliance  with  the  regulation.  R.  19,  ] 
336,  Jan.,  18m.  So  it  i.t  irreguhtr  for  the  reviewing  oflicer,  in  lieu  of] 
writing  and  miWrihiug  his  action  in  the  record,  to  annex  to  it  or  file  ] 
with  it  a  copy  of  ii  general  order  promulgating  tho  proeeedingB  and  hi«  ] 
action  thereun .  R.I,  413.  Nov.,  t86S.  Where  the  proceedings  are  to  bo  ] 
forwanled  to  higher  authority  for  finid  action  on  the  sentence,  a  mere  ] 
referetico.  as  by  the  word,s— "rrspectfidly  referred,  or  forwarde*!,  loj 
tho  IVeaident"  {or  other  superior)  "for  action,"  etc.,  is  incomplete  and  J 
im^dnr.  fn  su<')i  a  case  the  original  roviewii^  officer  should  BtttAl 
his  approval,  etc.,  in  full  and  formal  terms.  R.4,  337,  Noo.,  t88S;\ 
7,  1S2,  Ftb.,  1864:  C\,£844,Jan.,  18.97.  I 

ZIVI<)!)m.  Tho  reviewing  authority  Hhonid  jiroperly  authcnticatoi 
tho  action  taken  by  him  in  any  coso  hy  subscnhing  iu  his  own  hand  | 
(adding  his  rank  and  commnnil,  iis  intiictitirig  hist  legal  authority  to  ] 
act)  tliooihcialHtatcmentof  thosamofls  wTitten  inoriipon  the  record.  J 
Imprexsing  the  signature  by  means  of  a  8l«mp  in  not  iavored.  B.  4i\ 
667.  Jan.,  1804:  S3.  513,  l)ec..  1866.  a»d  668,  Jan,  1867.  1 

XrV  E  il  n  (1).  When  a  trial  by  eourt-m«rtinl  i-esults  in  an  ao-I 
miittnl  or  when  the  sentenoo  does  not  contain  confinement,  hil*i  that  I 
tlio  prisoner  mav,  pending  a  review  of  the  proceetlings,  be  released  I 
from  confinement.     V.  IS9SS,  July  8,  1902.  | 

XIT  !■'  1.  When  tho  proceeding  of  eonoral  courta-martial  werfll 
promnljfat eil  in  general  oourt-martiiil  orders  no  difficidty  was  exoeri-] 
leiiceil  ui  nmkini;  the  date  of  tho  order  the  same  as  the  ditto  of  thai 
action  of  tho  re\iewing  authority.    This  is  often  not  practicable  wheal 
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the  promulentioD  is  in  speoitil  ontirs.  As  tho  Bentpnco  should  cotu- 
moticti  on  tlio  (l«t«  of  thp  notion  theToon  bv  the  rcviimTJig  authority, 
this  date  should  appcur  in  tho  order  or  promiilf;ation.  C.  1681, 
Atu.  1891. 

XIT  F  2.  WhoTO  ft  general  court-murtial  Las  ha<I  two  presidents,  it 
191  immatmiil  whether  tho  first  or  the  Hocond  is  mcntionpd  lu  <l(«rril)ing 
>  und  identifying  the  court  in  the  cupttun  of  thv  order  prumulf^atuij;  its 
nrocpi'dmg.i.  It  it  not  indeed  nccflSBary  to  indirnt<'  the  president  at  all. 
«.  IS,  324  f'''^''  ISGif.  Nor  is  il  nwcusary  that  such  an  ordor  should 
wet  forth  the  spwificationii  to  the  charRes;  nor — though  this  is  uaual, 
»'here  the  )>usuieN»  of  the  courl  w  ooniplelcil — ihut  il  sliould  formally 
dif<»olv<!  the  court.  It.  3,  SI,,  June,  1863.  An  order  of  promulgation, 
i:i<!<'e(i,  is  a  mere/or*",  h;ibitiml  ns  a  moans  of  coinniuiiicating  thopro- 
ceedinKS  or  their  result  lo  the  anny,  for  the  sake  of  convonienco  and 
6XAmp1e,  and  of  making:  a  summary  memorandum  of  tho  stime,  but 
not  necessary  1«  the  validity  of  procoedinpa  or  senteuee.'  Though 
no  such  order  w  ixsued  in  a  ease,  the  proceedings  or  sentenen  in  the 
same  will  he  fomiuliy  compl«t«  and  fully  oi>i>rative,  if  tho  official  action 
thereon  of  the  reviewinji  authority  be  duly  indorsed  »pon  or  appended 
to  thereccird,  and  nctiial  or  constructive  notice  thon-of  is  given  to  the 
party  affected.  R.  S2,  lOS,  Nov.,  mi;  C.  1££6,  Afr.,  1895;  3310, 
Jan'.sr,  {898;   ISBSii.  May  SO,  imS. 

ZIV  F  3.  The  ofTieer  authurized  to  act  upon  the  sentence  is  tho 
proper  authority  to  promulgate  by  order  the  proceedings  of  the  court 
BOa  liis  firtiiin  thereon.  If  the  regiment  of  the  nccuBcd  has  moved 
outflid«  the  limits  of  the  command  at  the  date  of  such  promulgation. 
It  copy  of  tho  order  promulgating  the  findings  and  senleueo  should 
b©  forwarded  to  the  commanding  officer  of  the  accused.  C.  6S3o, 
Nov..  1898. 

XIT  O.  ^\1le^e  a  soldier,  while  undergoing  a  aeotence  of  confine- 
ment, was,  by  mitftalce,  released  by  the  post  commander  before  the 
expiration  of  his  legal  term,  heU  that  tlie  department  commander  by 
whom  the  sentence  had  been  approved  was  legally  authorized  to  order 
the  »(ildior  to  be  recumnjiltud  for  tlic  purpose  of  completing  his 
punishment,     ff.  87,  ^HO,  Dee.,  ISGS. 

XIV  H  1.  Incases,  IioweA'or,  of  sentences  of  dUmisftal  and  of  deaUi, 
imposed  in  time  of  pence,  and  of  some  death  sentences  adjudged  in 
time  of  war,  tm  also  of  all  sentencea  "respecting  general  oBicera," 
wlule  the  convening  olTtcer  (or  liis  suocwsor)  is  the  original  reviewing 
authority,  wilh  the  same  power  to  approve  or  disapprove  as  in  other 
rasM,  yrt,  inasmuch  iw  it  is  proscribed  bj'  articles  105,  lOfi,  108,  ami 
109  that  the  sentence  shall  not  be  exfcuted  without  theconfirmation 
of  the  President,  the  latter  hecomos  in  thtwo  cwmw  tlie/Mii  r«'viewing 
officer,  when  —the  sentence  having  been  approved  bv  tlio  commander 
(for,  if  dinapprm-fd  by  Iiini,  there  is  nothing  left  to  be  acte<l  upon  by 
the  superior) — the  record  ia  transmitted  to  him  for  his  action.  A 
aimiUr  divi.'uon  of  the  reviewing  function  exists  in  cases  in  which 
sentences  are  approved,  but  the  execution  of  tho  same  is  suspended, 
and  the  question  of  thnr  execution  referred  to  the  President,  under 

>Th*in»rtif>n. in  iinonlciroJ  publication, of  thepmroedingahul  upon  a  nuMom- 
lltllns  o(  the  court  l<.>r  n  rnition  ot  Its  fiudin^  or  Mnt«nce.  tbougji  at  one  tinM  orca- 
trioittlljrnMcrtwllo.  iaiiuwununin].  &uclianMldilJ»natn  hiiHly1)«  pertinent  except 
f  whorv  It  t«  ilMini^'1  A9  a  hann  fnr  fipMisl  commentti.  t,n  tho  pnrt  of  th(i  niriciring 
t  officer,  tipcm  tlie  actiun  o(  t)i«  oiurt  in  coiuectlon  with  liie  mailer  of  th«  raviAon. 
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article  HI.  Tlio  xttuic  fiiiiction  'a  nbw  ^liiirRtl  hotwvcn  inferior  trnd 
siiIM-rior  rnmmanderH,  iindor  artiolc  107,  Ui  casm  iii  wliicli  sentenri'a 
are  iuipuscd  by  tlivisirm  or  Hcpfrrftl<>-l>rigado  oourtA. 

Whero  a  (jpiicral  (lourt-niartml  is  cuiiveucd  diroclly  by  the  President 
us  Ofiiiimaiider  in  Chief,  he  is  of  course  both  the  original  and  final 
roviewtn^;  uulhonly.  But  whi^n  final  action  lias  b«>en  tiiken  by  Him 
ill  aiy  nf  tlie--ie  rases,  his  function  as  reviewing  or  confirminc;  atitJiorily 
b  ahaustrJ.  Where  indcoit  he  has  approved  nr  confimied  ft  punisli- 
nient,  and  the  same  remains  in  any  nart  uucxcculed,  he  may  of  cow^a 
exorcise  the  quite  distinct  power  oi  pardon;  but  an  approval  or  dis- 
approval onv^!  given  by  him,  nnd  duly  notified  to  tlie  accused— 
tJioiigh  his  action  may  afterwards  he  dfscovered  to  have  worked  an 
injustice — is  beyond  his  power  to  revise,  reverse,  or  modify.  R.  9^ 
44,  May,  !8(S4;  ■'iff,  IO4.  June,  1876;  4S.  Ot,  Dee.,  1878. 

XIV  M  1  a.  Article  106  does  not  ri'fjuire  that  the  confimiHliori  of 
the  sentence  shall  be  signed  by  the  Presidtnt  nor  does  it  prescribe 
any  form  in  which  the  confirmation  ahall  be  declared.  Iltid,  tlicr^ 
fore,  that  a  written  nuprovul  of  a  sentence  of  dismissal  authoDtieatetl  ^ 
by  the  signature  nf  tlie  Secretary  of  War,  or  ejcprsssed  to  be  by  his  ^H 
order,  was  a  suthcient  confinnatinn  within  the  articlej  the  case  fxting  ^1 
deemed  to  he  governed  by  the  wcil-cslabUahcd  principle  that  where, 
to  give  elTerrt  to  an  execiKive  proceeding,  thepi'rsona!  signature  of  U14 
President  is  not  miide  essoiitinl  by  law,  that  of  the  hetid  of  the  depart- 
ment to  which  the  subject  belongs  shall  he  suHicient  for  the  puiTKwe; 
the  assentof  tlie  President  to  \\\»  nrderor  direction  being  iiru^unict),  and 
hia  act  being  deemed  in  law  the  act  of  the  President  whom  he  repre- 
sents.' R.  9,  44,  i/ay.  lSti4;  eS,  eSi,  Ana..  1867;  S7,  650,  Jant, 
1876;  38,  107  and  $48,  June  and  Avg.,  1S76;  39.  296,  Nov.,  1877; 
4t.  SS,  Sept.,  1877;  4S.  £09,  Mar.,  1879;  4S  106,  Dee.,  1879.  Held, 
therefore,  in  a  coko  which  involved  dtHinissal  of  an  oflicer  and  wliich 
containeci  no  entry  of  the  action  of  the  President,  that  the  order  jiuli- 
liithing  the  case  and  selling  forth  his  action  thert^m  wa»i  mulficient 
and  legal  evidence  of  Nurh  action.'     P.  2^,  436,  F,b.,  I8SS. 

XITII  2.  Althoughthfla.t  ofMarch  3, 1865  (13  8tat..  489)  (section 
I230K.  S,),  |>nividcs  tiiiil  if  llic  scnicuce  of  the  court  be  nut  one  of 
death  or  lUsmissal  the  onler  of  dismisaa!  by  the  President  ahall  be 
void — i.  e.,  the  party  tried  ahall  be  rent^ired  to  Wm  iillice — yet  held, 
in  a  cu»v  in  which  tlie  court  acquittal  the  accuse<l,  tJial  the  Prttsi- 
dent  possessed  the  authority,  vested  in  reviewing  ollicera  in  nil  other 
cases  tried  by  court-niartial,  of  returning  the  proceedings  to  Uie 

*  This  view  hoe  b«pn  siisUinod  liv  nii  opinion  <>{  Ute  Atloniey  Q«Benl  ot  Juii«  6,  j 
ISTT  (15  Op.,  200),  and  hy  a  report  ol  the  Jiiilidiuy  CoturailtM'  uf  Iho  SrtuiUinf  Mar, 
3,  lST9{Rep.  No.  8es,  45UiC(mB..M(>«B.). 

This  mibj«cl  boa  bc«i)  luoro  rcrontly  cnnmdor^d  by  tli«  U.  S.  Suprtrme  Court  in  a 
wiccMrioDofcMMtRiiDklev.  U.  S..)l>2U.  B,.&13:  IL8.  v.Pnge.  ISTU.  S..fiTn:  U.K. 
r.  Fletclier,  MS  U.  S.,  84),  tli«  ^rfect ut  which  U  ihnt  u  stitt«^inont  of  approvAl  •>(  a  tun- 
unce  of  dlsmintt,  aulIivniU-atvd  by  tho  SocntUvry  at  W'tu,  it  Icfcolly  auflk-iviii,  prv 
vidod  that  it  appear,  hy  clear  prmamption  tlitrotrom,  that  tbe  pror«Mint->t  have  a<-iu. 
ally  been  mibmitted  tu  the  Prealdent. 

In  an  opinion  ot  tbe  Atloraoy  Oooeral  of  Apr.  1, 1879  (l$Op,.  29S).  it  wm  htsld  that 
ft  (xitifimtatioD  of  n  nntonce  nf  dixmiHal  ot  on  vRlcOT.  tJtuUjjb  IcreguUrly  and  umluly 
all thim tinted,  would  ho  raHfitd  by  an  nppolntinent  hy  the  Prafidnnl  u(  anotlitr 
oBicer  to  lill  llic  tnippfjiM]  vacancy,  and  thai  tho  appainlment  Ibua  mode  would  be 
valid  and  upvniiive. 

■See  sop.  Alty.  Gem..  09:  T  id., 473:  Willltuiui.  U.S.,  17  PM«n.  152,  in  conaec- 
lion  with  itunklv  v.  V.  ».,  122  U,  8.,  b*i. 
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court  fnr  re%'ii«ion,  and  wha  thpTefore  empowered  to  reameniblv  t)i« 
court  for  n  rprnnKuk'nilioii  of  the  tptliiiioiiy,  on  the  jn^umj  that  tho 
siimf^  (lid  nut,  in  liU  oj>inii>n,  juHtify  the  arqnittal.     H.  tO,  Hit,  Nov., 

XIV  II  3.  A  dWhaTRed  aoldier,  serving  a  sentence  of  cunlinement 
in  n  St4i(e  or  Territorial  in>nilontiary,  still  reinain.s  under  military 
control,  at  least  so  far  tliut.  hi^  senteniro  may.  by  the  Prcsidcatj  be 
remilt<'d.  or  may  be  miticatcd — as  for  esample  to  confinement  in  ft 
mililarv  prison  or  at  a  milit  arv  post,  P.  1 7,  »16,  Jan.,  18S7;  S9,  «0S, 
Jan.,  I'SSli;  GS,  S70,  Ffh.,  hSf>4- 

UV  II  4."Tlio  word  '■iijjtimvfd."  omployod  by  ibe  Prfctidnnl  in 

Ka.<«ing  upon  a  sentenre  of  illimissai.  field,  lo  bo  substantially  equiva- 
■nt  to  "confiniu'd,"  tlie  word  used  in  artirlp  lOfi.  In  practice  the 
two  words  are  usiv]  indifTorentIv  in  this  connection.  R.  4I,  IS,  Sept., 
IS77. 

ZIV  II  5.  HeJd  that  the  War  Doporlment  has  no  authority  to  cor- 
rect the  fincUnes  or  sentenre  of  a  court-martial  (C.  16S4>  ^fc.  S6, 1895; 
I4S6O.  Afar.  S$.  IOOS):ar  add  to  the  sentence  {C.  187,  June,  1896; 
700,  Dee..  1899;  14495.  Apr.  17.  1903;  I4SO9,  Apr.  SO,  1903). 

XIT  I.  Iltld  that  the  reviewing  authority  may,  when  lakinc  ac- 
tion on  a  CA^p,  express  ids  formal  disapprobation  of  the  neglect  of  the 
court  to  do  that  which  he,  the  ^c^^pw■ing  authority,  considers  its  duty 
in  connection  with  the  trial  of  the  case,  even  if  such  reraark.t  mi^ht 
bo  iiit<'rproled  as  a  censure  or  reprimand  of  the  accused.'  C.  I4S6,0 
Jfer.  S5.  190S. 

XIV  K.  1 .  \cw  or  second  trials  have  been  of  the  rfti-e.sl  octrurrence 
in  our  niilitaiy  service.  They  have  only  been  hud,  and  are  only  au- 
thorized, where  tlie  sentence  ailjud^eil  upon  the  iirst  trial  has  been 
disapproved  bv  the  reviowinp  autlionty  and  the  accused  \\&6  asked  for 
a  second  triaT.  It  wa-t  held  at  an  eariy  period  by  Attorney  General 
Wirt'  (hat  the  proiubitory  provision  ofllie  Articles  of  Wnr  (now con- 
tained in  art.  102)  that  "no  person  shall  be  tried  a  second  time  for 
the  same  nlTense,"  did  not  apply  lo  a  case  in  whicli  the  accused  him- 
oclf  rccjiifsted  w  new  trial,  the  oujcclion  to  such  triid  being  ilccmcd  to 
be  subject  lo  be  wawed  hv  the  coiL'icnt  and  action  of  the  partv  tried. 
The  pnvilegc  of  ai)plying  for  anil  being  nllowcd  a  rctriiil — for  tt  is  not 
a  riglit,  since  the  Inul  may  be  in'unted  or  denied  at  the  discretion  of  the 
proper  superior — has  naturally  been  but  seldom  exercised;  parties 
convicted  and  sentenced  being  in  geru-rid  satisfied  that  llio  proceed* 
inga  in  their  cases  should  be  tenninated  by  the  disapproval,  on  what- 
ever grouncb)  the  same  may  be  bo.sed.  The  principal  instances  of  new 
trials  in  our  practice  nrc  tlial  of  Capt.  Hull  (in  whose  case  Mr.  Wirt's 
opinion  was  Riven),  and  those  of  which  the  procfNidings  are  published 
in  General  Ordcns  18.  War  Department,  I8el,  and  Gencnd  Orders  8, 
9.  and  ■!&,  First  Military  District,  1S69.  After  a  sentence  has  been 
duly  approved  and  has  taken  eifect,  the  grunting  of  a  new  trial  is,  of 
couivte,  bevonii  the  power  of  a  military  commander  or  tho  President.' 
ft.  S7,  m.  Apr.,  1S7G;  39.  SS3,  Oct.,  '1877;  J^,  4SS,  and  44.  17 J,  Oct.. 
1880;  C.&654,  J\di/S4,  1899. 

■  See  General  Court- nurluU  Order*  -le,  A.  G.  0.,  Oct.  15,  1883. 

*  1  Op.  .\tly.  Q«n.,  233.    And  mw  G  uI.,  205. 

'  Tliat  a  viUMK  teslUied  witliout  being  vwum  ia  not  gruiiiid  fur  uew  iriid,  when 
novjccLlcin  wasioodoiLt  the  truJknd  wilaiaa  waacn)a.«xunined,  see  Mnore  i'.  State, 
33  s:  W.Ropt.,  1040. 
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XT  A.  A  Bcntence  imposing;  conRnetnent  for  eix  months  nntl  ti]« 
ri'iiiilinrscment  of  llie  United  Slates  for  exppiwes  inciirrcd  in  (lie  a[>- 
j)rdii-nHion  of  tlu-  nivniscd  nntl  liu;  n>luru  tu  liis  istntiun  wit»  ilUn|>- 
prov«'<l  by  llie  ronvv-iiiiip  aiilhnrity.  npon  tlip  poumi  lliiit  lh«  items 
of  the  iiiiiuunts  iif  cxju'miitura  lin<l  mil  Inm-ij  i)|-ovci!;  Md,  thnt  such 
ill'tapproviil  cttii  not  be  conrurreil  in  by  this  dpi>artnit-nt.  The  loch- 
nicai  riMiuircmt'nl  sii^cslod,  viz,  tliat  the  i^com  ^ll(llll<l  contain  proof 
of  all  pxp(>n*litun>s  ijy  ttio  Govoriiniciit  in  tliU  biihulf  in  ard«'r  lo  »vu>- 
tain  ttiR  sentence,  would  Iiaiuper  moat  matenallv  thu  ttdiuiiustntioD 
of  miliurv  instico.     C.  J87e4-A,  Nov.  2S,  1909.  ' 

XV  B,  While  reasonable  facilities  for  proctiring  such  counsel  as  he 
may  tlfwiro  ^lioiild  Im-  alTorded  an  acotised,  hint  elnim  must  be  regarded 
u  subordinutt'  to  tliu  interests  of  tlif  scrvioc.  Thus,  when;  iin  W'cusrd 
oflicer  applied  tti  the  department  commander  who  had  ronveiird  the 
court,  to  aiitlion»^  u  parlirutnr  oiVicer  whom  h»  do-^irwl  tu*  counsel  to 
act  in  that  capacity,  and  this  oiUcor  could  not  at  the  time  bu  spared 
from  his  rci^ijlAr  duties  without  matfiriHl  prejudine  to  the  public  inter^ 
cats,  htUI,  tlinl  tbc  commander  was  justil'ted  in  denying  the  application, 
and  further  that  the  legality  of  the  8ubsw|uent  proTOedinfis  and  sen- 
tence in  ihc  cajno  wax  nut  aifeotAd  bv  xuch  denial.  R,  S2,  olit.  Am-., 
I87g, 

XT  C.  Unless  it  clearly  appears  in  the  contrary  on  the  face  of  the 
record,  it  in  in  ijeiicral  tu  be  pre«umrd  iherefi-om',  not  only  that  the 
court  had  jurisoietion  in  tlio  case,  but  ubn  that  thejmn-eedi»Ks  wore 
Hullicientty  regular  to  be  valid  in  law.'  R.  13,  S5S,  Feb.,  lUGo:  C. 
WIOI,  Apr.  21.  1904. 

'  However  <l(i«rsble  it  nuy  liftv«  been,  in  view  of  ihe  numerous  and  wrioui  <le(«cu 
(requenily  oeeurriDg  in  ibe  Tccordsot  cuurt»-tiuuiiiil  during  the  War  oJ  the  It«bullioii, 
mDa  in  oraer  tu  indues  a  greater  preeiniin  and  iinifDrmity  in  the  utvpiniioa  ot  Hien 
record*,  to  treat  faairaanot  infrequently  doDc)  ibi)ii»ir»gtav*oltli«Md«tecUMybta{ 
fe  tkt  vclUitj/vt  the  proceedingB  or  aenteace,  it  ia  cwioeii^  that  the  aame,  io  iwoml, 
migbl  properly  havo  bcon  rqiuded,  and  may  now  bo  r«mrd«d,iuonIrciilURit  (or^of 
jUKtifytoft,  a  m»apjtn>vat  of  the  procecdinm.  It  is  the  effect  of  die  ruuHK  of  ihe  civil 
courts  ibat  wht'ie  the  euun  on  fiiiy  irinl  n-us  Ivtnlly  consiltuted,  bad  turbdiction  of 
Ibo  cow,  and  bus  im)>OMHl  ■  Icipit  w^dImioi-  nr  jmii^iRnt,  PV4-ry  rtaaonable  intendmtnt 
will  be  mnde  in  favnr  of  ihe  icvulariiy  of  itii  proccfdintis,  and  even  whore  die  ■uim> 
aracloarly  irrctnilar,  Uie  validiiy  of  iJi«  r<MuU  will  oot  bedectuvd  lobeallecMHl,  pn>- 
vidcd  no  Nlntuiory  ptoviajon  biu  born  viulniccl.  Sci^  Iluitun  v.  Blaine,  S  StYKt-  ic 
Rawle,  "5,  7i);  Moore  v.  Houiton,  3  id,.  19";  Triniiy  Hiurrb  »,  Diminii,  4  Robt.,  I; 
Kdtmrdsv.Btaie.  47Mi8i  ,  581.  And  it  is  funher  held  that  the  re^ariiy  or  validity 
ot  tint  minor  dcluiU  of  Ibp  unx-'oeiliu^-a  may  Ite  shown  by  ovidenc*  oqIomIv  tlic  meord. 
Von  DeiiM'nii.  Knvei.  61  N.  Y..  -tTS.  SimllKrly— it  idbolieved— noomiwdon  or  «rror 
ina  rccurd  of  court- martial  not  in  contra  volition  of  ezpraw  statute,  diould,Ksagenaal 
rulo,  Im  recardisl  as  Bbati|uU!ly  inroUdating  llie  prooecdings  wboTe  them  romaiiis 
cnouKh  in  the  rocord  (airly  to  warrant  ihe  prtwumption  that  ihe  lecat  rvxiutrcmenu 
haveboen  complied  with,  or  where  the  reviewing autlwri[y>?flTi  supply  ibeae'ectfrom 
his  own  oflieinlkuuwlfdgf,  or  from  curreni  orders  or  oihefHUiMtacUfyuvidealoe  road  ily 
BvnUablo  to  him.  Thui,  where  nocnpvef  ihoconvvninicordor  accompoaias  ibeMO- 
eeedinK*.  but  the  revion'tne  authority,  from  ihefseiof  haviueiMUedUiilRiMltorfroni 
Ois  records  of  tlie  eumiuand  or  oilicrwiiw:-,  is  officially  sppriscnl  that  the  court  was  duly 
convened,  ihn  proeMMlingN  are  not  to  he  trcntod  as  fatally  defective,  but— the  court 
appesrini;in  (art  lo  have  been  cuuniinKed  and  to  liave  acted  pumiani  to  (be  ociler — 
may  be  rej.-anlwl  as  valid  in  law  ihoiigh  inipi-rfL-cily  ric^urded.  VVTicne,  indeed,  the 
rocord  diat-lnKs  in  the  jirucrpdinKaot  a  ({oneial  court-martial  an  irremediable  defect  in 
a  vital  particular,  as  tn*  tact  thai  the  court  wtu»  compoeed  of  but  four  member*,  the 
piroceediii^  and  sentence,  if  any,  must  be  held  inoperative,  since  the  ttattat  h<v— 
article  7S~haii  fixed  live  members  as  tlia  l<^  mmiffliim  for  nich  a  court.  But  where 
tba  defect  occurs  in  a  let*  material  feature,  or  Is  one  of  form  only,  the  same,  while  it 
may,  if  of  agraveeluraeier,  properly  warrant  a  Ji'«ap;irioi)aJolth«M!oceedin0^iii ease 
iicon  not  be  rcmovoil  by  a  revinoo  by  ilic  court  on  being  niisaiinililiiil  for  the  purpoae— 
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XV  C  1.  The  record  of  a  court  of  justice  conaJsts  of  two  parte, 
wliich  iituy  be  donomiixitiHl  the  »ubstniitivo  and  lliu  judtriut  nnrtinnn. 
Ill  tiie  former— tliP  snlKstantivp  portion — the  winrt  records  (inukcs  a 
rwiird  of)  or  nltottLs  its  own  proctfdinr/s  and  acts.  To  ilii»  (record  or 
uttratulion)  uiuTrinK  vcHly  is  utlributed  by  the  law,  which  mil 
neither  allow  the  record  to  be  coniradiet^  in  tlifso  rtMjivcta  nor  tho 
fuels  thua  riTonlod  or  atlcsled  to  he  piitvt'd  in  any  other  way  than 
by  the  produrtion  of  the  record  itself  or  bv  copies  pmvrd  to  be  trui> 
ill  the  preapribtHl  majnier.'  Tlio  Supreme  Court  of  the  United  States 
bus  reijcalediy  held  that  a  courts-martial  ia  a  court  possesfiing  ample 
andexchiHive  jnriitdii-tiim  to  try  and  di't  ermine  neertnirielussof  C418C8, 
and  that  its  functioiis  are  tlintie  of  a  eutirt  and  ita  acta  judicial  pro- 
ceedingB,  etc'  These  pntceodinea  and  acts  are  nil  recordpd,  and  the 
record  thiu  made  U  ultimatelv  uled  in  il-^  proper  phice  us  the  record 
of  the  iudicinl  proceodinm  had.  Whore,  therefore,  after  a  record  of  a 
geiieral  court-martial  had  been  duly  acted  up^in  and  the  wnU'nce  (dis- 
OUMaI  of  an  oiiiccr)  executed,  the  dismissed  ofTicor  filed  atliihivitA  to 
the  effecJ.  that  the  testimony  of  one  witness  had  not  been  made  n  part 
of  tlio  record  (which  in  fact  did  not  show  that  any  such  witnesa  tee- 
tifjed)  and  asked  that  the  sentence  bo  set  aside  as  void,  it  was  held 
tliat  the  record  could  not  be  thus  cmtradict«d  or  impeached,  or  the 
validitv  of  the  acntence  questioned.'     C.  6654,  May,  ISO!). 

XV  D  1.  Charcp«  are  regularly  and  properly  referred  to  n  court- 
martial  for  trial  by  the  ofiicer  who  has  conslitotcd  it  (or  his  superior), 
and  a  court-mariial  may  in  general  prnperly  decUne  to  entertain 
ehftr^  otherwise  submitted.  The  validity, "liowevcr,  of  the  pro- 
Medmgs  or  scnlence  of  a  court-martial  in  any  case  will  not  be  afreeie<l 
by  the  circumstance  that  the  chai^ra  were  in  fact  iiTCgularly  referrt'd 
to  it  by  a  comniaiidor  inferior  to  the  convening  oHicer  and  without 
fanving  been  ai>pix>ved  by  him.  R.  23,  60£,  Dec,  1806;  £6, 167,  Nov., 
1SG7. 

XV  D  2.  Held  that  the  fact  that  the  order  convening  a  court- 
martial  was  dated  on  a  Sunrlay  tiid  not  affect  the  validity  of  the  pro- 
ceedings in  a  case  tried  by  the  court  under  such  order.  R.  S7,  3/7, 
Ffb.,  }S7&. 

Xy  D  3.  It  is  not  a  material  ubjeclion  lo  the  validity  of  the  pro- 
eeedin|>s  or  sentenc4>  that  the  ref^inient  or  ronw  of  a  member  of  the 
court  or  of  the  judge  advocale  is  erioneously  stalei]  in  the  order 


rUlnoi  ia  general,  it  in  held,  jii^iify  Uie  reviewing  auihoncy  in  prcnounrinf;  ibepro- 
^•diiicaio  M  void,  or  in  treatinc  ihern  m  necoMuily  wiUiuut  ieKsl  eCTt^-'t.    C.  IISH, 


iriJli 

c««diiicai 

Jim.  S  anrf  Mar.  t«,  190t:  11794.  Dte.  19.  I90t:  tnU9,  Ver.  to,  iSOt:  lt».V,  Dte.  iO, 

1901. 

'  Ural.  PriociplM of  Evidence,  p.G78. 

»8eenynMi-,H(K>vM.*.;0Huwtud,65:  J?rpart<Reod,  lOOU.R.,  13;  Smillt  v.  Whic- 
npy,  llSid.,  167;  Juhnwii  v.  Snyrv,  IM  id.,  in»;  Bviiiu  i'.  I!.  S.,  lUl  id.  GUI. 

'ScotbeopinioQoliheAtcomeyO^neraNnUtitmM,  publii'hedinG.0. 21.A.G.O., 
1900,  ilielan«rportJi}not  which,  referring  to  the  wcurd  i>f  tbccuurl-inM-lJul,  rnndawi 
foUoira: 

"Th*  ncmA  \r  thac  which  the  cotiri  cenily  lo  haie  tranfipired  od  iho  trin],  oikI 
«in1>odlM  th«  action  u(  the  court.  Th«  furi'thnt  liiu  cnurl  in  duo  and  lonal  fonii 
annouocM  thnt  it  did  m  and  m,  or  tlii»t  to  and  w  tranmiircd.  miiltM  tliat  (he  t«coM 
and  ih«  (net,  and  no  one  except  the  court  itM^H  con  Ijtwlullv  alter  that  ni-ord.  It  ii 
w«re  lo  l>e  held  uiherwise,  thtre  ia  nnt  a  rvconi  RImI  in  the  WniOHicc  that  couM  not 
b»  Nbj«ct  to  Bilack  by  rx  jinrit  alEdn^-Jlo  and  thM,  toti,  at  n  lime  wh«qi  the  oflirara  of 
til*  cmn  mixht  Im>  d^ad  or  scfttlArod  to  the  ends  of  th»  exrih  and  tiiiabl«  to  defend 
the  solemn  c«rtUicai<<  whirh  thi-y  nwdp;  *nd  all  Ihc  jiidjiniMita  of  couna-nianin)  aa 
StfiA  and  bck^  on  would  bo  opeii  lo  periieiiial  rootradiniciii  on  nibaeqaMit  aiwertioiw 
of  iDi«m>t«d  pariiM  whirl)  it  wuuld  be  unpoMible  to  me^t  or  diKprove." 
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cnnvcmne  (lio  court,  nrovidfd  l\w  (lescription  uivcn  is  sufRcient  lo 
idontifv  Uio  omcpr.     ft.  *5,  4SS,  Junr.  IS74. 

ZV  i)  4.  TIiuii"h  tho  injunrtiou  of  ftrticlo  100,  ae  t<i  the  dtrefiion 
lo  be  adilci!  lo  Ine  spntcnrp,  slioulil,  of  courso,  rojciilarly  bf  iimiplioil 
with,  a  rniliiro  so  to  oomply  will  not  iilTi>ct  tlic  \'iut<)ily  of  llio  punixh- 
ment  of  disniii^at  adjudcetl  br  tKc  senlence.'  R.  2i,  608,  Dee.,  1866; 
S7.or,3.  Ma>j.  iS6.9. 

XV  K  1.  The  riH-orii  of  n  court -iimrtial  must  show  afTirmnlivDlj' 
whntcrver  m  mnde  h^  siatute  p^ucntiol  Ut  it^i  juriiuliction  and  tho 
legAlity  of  il«  pi-occ^dmgs.*  for  4>.\aiii[>Io,  lliat  Iho  nK^nibcn  and  judfpt 
auvocato  were  swom  aa  pojoinod  by  tlio  eighl  v-fourtli  and  eighty- 
fiftli  articles  of  war.  8o,  r^pfatedly  hUl  that  if  the  roooni  failod  to 
show  that  the  court  and  jud;^-  udvocalu  wciv  sworn  and  the  nnuB- 
sion  niiild  not  bo  supplied  by  prnoepdings  on  revision  lliP  twntencc 
wa«  void;  but  tluil  if  the  court  hod  not  been  dissolved  iho  ori<^nal 
reviewing  antliority  or  liia  successor  in  command,  tlie  i-ecord  having 
bwn  traiisniiiled  to  him  Hthor  before  or  n/ttr  his  final  actioii  on  the 
Bcntencc,  could  legally  reconvene  the  court  to  supply  the  omission 
in  the  record,  if  lliere  was  in  fact  an  omisaion,  the  only  purpo^o  of 
Huch  revision  beiiij;  to  make  tlio  record  conform  to  tho  wluaJ  facts; 
in  other  words,  to  speak  the  truth.  R.  t,  4S7,  Dec,  ISSS;  S,  JSi, 
155,  Ajtr.,  1863:  9.  66S,  Sej4..  IS64;  II,  &S.  ^^ov..  1864;  td,  SS6, 
Jan.,  1866;  C.  9600;  Jan.  9,  1001;  ISSSO,  Od.  I4,  tOOS;  SBIGS. 
SfPt.  SO,  1907. 

XT  E  2.  Wlivrc  an  olEcer,  detailed  aa  a  mciuhcr  of  a  [general  court- 
marlial,  was  duly  relieved  by  order  therefrom,  but  eontinuofl  not- 
witlisliiiidin^  lo  nit  upon  the  court  during  a  trial,  lakiuf^  part  in  the 
findinfia  aiitl  sentence,  titld  that  the  sentence  should  properly  be  aet 
aaiile  as  null  and  void.*     P.  4U  .W,  May.  1890. 

XV  E  3.  Where  a  euurt-ninrtial  excused  its  judf^  advocate  and 
required  its  junior  member  to  act  as  jndze  advocate  in  his  slewl, 
Am  that  its  action  was  wholly  uunuthurix«d  and  that  ita  proc<H>din]^ 
were  pmperly  disapproved.*  It  is  only  the  convening  authority 
who  ciui  relieve  or  tietail  a  member  <ir  a  judj-o  advocate.  R.  SS,  198, 
Get..  IS68. 

XV  E  4.  But  where,  after  the  reviewing  commander  had  approved 
u  scnlcnco  in  general  ordeii*  and  the  cuvirl  lm<i  been  tli*soh>(il,  it  was 
discovered  that  there  was  a  fatal  dtjtet  in  the  proceedings,  held  that 
tlie  coninmnder  would  j)ropprly  i.'wue  a  supplemental  «)rder  declaring 
the  proceedings  a  nullity  and  tlie  original  order  iiioporalivo  and  with- 
drawn on  account  of  the  defect.'    R.  49,  308,  Aug..  1886;  P.  81, 

>  Not«  thcttcticjQUtkcii  ill  tbociui}  publiithfd  in  Q.  C.  M.  O.  27,  WuDepl.,  1872. 
Th«  doclaration  of  Uie  nrticlu  that  after  the  publication  "ilNhatI  b»  KUidaloiu  for 
an  oflker  luawoctuie  witli"  tiie  lilanJMed  cdEccr,  Uioucli  It  bos,  mIh  caaea  publlafaed 
in  U.  U.  (A.  tuxl  I .  O.  O  )  ot  May  IS,  1820,  and  Q.  0. 168,  Dupt.  of  ibo Uitvouri,  1866, 
bMD  iiici)Tpomu--il  in  the  mntMico,  U  not  intcwdod  to  b«  and  ibottld  not  b*  ao  ia- 
corporoied, 

fieu  a.  O.  172.  Uduia.  ol  the  Army,  A.  0.  U.,  ttept.  21i,  18S9. 

'  Rankle  v.  V.  S.,  l22  t'.  8„  M3. 

■  Seo  G.  C.  M.  O.  20.  Depl.  of  Cnlifomia,  ISSO,  publialiMl  after  tli«  dale  of  tliis 
inline. 

*  Saa  G.  C.  M.  O.  62,  War  D«pt.,  1874. 

•  8e«  G.  C.  M.  O,  23,  Depl.  oI  Dakola,  1888.  a^lliiw  arid*  void  awttMiCM  *ad  l^ 
BKiring  Ludui)'  Uio  priaout^rtL  boib  of  irhcjiu  w«tw  wrving  coa&BenMDt  and  bad  bees 
iindt^r  th»  ir-nnii  <if  tho  void  anntencen  dinhonorahly  fliivhiuBed.  6«a  alao  Q.  0.  H. 
O.  M,  I>i'|>l.  fi  C'SliCornia.  li^OO.  wlwr?  n  vr.i<l  j^ntccKO  vm  ant  aaid*,  Um  dialKtn- 
iwable  dinL'tuu^'  "ciuiri'lvJ."uDd  tlie  priiuner  ruslonKl  loduty.  ^h 
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ilSS.  Mar..  1889;  4I.  39,  May.  1S90;  4S,  430,  Sept..  1890;  C.  464S, 
>;J.  14.  1898;  sues,  AVe.  IS.  1808;  S484,  Dec.  9,  1898;  6tSl,  Mar. 
'94.    ISm;  IS7S4,  Jan.  S4.  1908. 

XV  E  J^.  A  cmirt-mnrtiA)  Hi^clined  to  ivceive  a  writton  stntemnnt 
rmin  Mil  iii-4.-U!«<-d  nitrly  on  tlic  ^miiii<l  tlml  as  lie  hiiil  ofTorcd  liiinsL-Jf 
as  a  witness  lie  tiad  Iind  a  pufiicicnt  opportunity  to  present  such 
cvidoiipt'  to  tin- court  Oft  \w  do^iivd  tlicm  to  coiwiiler.  mW,  timt  tho 
court  had  no  authority  to  abritlgi!  thu  riglit  of  tJie  accused  to  submit 
a  writt^*!!  fltabemcnt,  aiid  it^  n^fiu^al  rrnrlernd  it.*)  pmceodingtt  in  t'hat 
cjute  fiitully  ticfcftivo.     C.  17312,  Dec.  SS.  1904. 

XV  E  a.  Held  that'  it  ia  a  fatal  dofrrt  in  a  trial  by  court-martial 
for  the  court  not  l«  make  aiiv  lindirig  on  the  chni^.  C.  6168,  OeL  18, 
1S9S:  SIS7,  Oct.  20,  1898. 

XV  E  7.  Ilflti  thftl  a  ftpiitenw  ftwiirrled  hy  ft  court  which  w(u«  with- 
out jurijtdiclion  is  void,  and  ean  nut  om-rate  tu  scparuto  a  soUUor  fix>m 
iho  senice,  and  thnt  in  tho  particular  case  undpr  conidileration  a 
mtldior  remained  in  the  Voluntirr  service  until  the  dat*  of  muster  out 
vf  tho  onfauizntion  tu  which  ho  l>clunf;ed,  and  that  Iub  status  at  the 
date  of  hLi  Reparation  from  the  Ren'ir*  was  that  of  a  soldier  iu  con- 
finement under  fliurges.     C.  ISIOS,  Aug.  7,  190S. 

XV  E  S,  Held,  that  court-martial  proceedinps  am  void  when  the 
order  assuming  to  convene  it  iu  null  and  void.  C.  W45,  Sept.  6,  189S, 
and  1499,  July  17.  1895. 

XV  E  9.  Held  that  a  record  which  faita  to  show  that  tho  members 
of  the  court  and  judee  adrueatc  weiv  duly  sworn  is  falally  <iefectivo. 
Held,  further,  thot  tlie  fatal  defect  is  not  remedied  upon  the  return 
of  the  n'coni  of  ivvision,  if  the  judge  advocate  and  the  )>re!sident  of 
the  court  make  affidavits  to  the  effect  that  the  court  and  the  judge 
advo4-ate  were  duly  sworn,  a-s  such  affidavits  are  not  a  part  of  the 
proceedings  of  llie  c^urt  un  revision.  Held,  further,  in  this  particular 
cam  where  the  soldier  had  been  dishonorably  diRchar^ted  pursuant  to 
this  sentence  that  tlie  sentence  should  be  set  iwidc  and  the  <li»charge 
iwued  thereuniler  bo  recalled.  C.  0600,  Jan.  9,  lOUl;  8197.  MayS, 
1900;  15SS0.  Oct.  14.  190$. 

XV  E  10,  Where  the  record  of  trial  by  court-martial  failed  to  show 
that  tho  accused  was  allowed  an  opportunity  to  exen-iso  hia  right  of 
challenge;  ArW,  that  the  iiroeeeilings  wen>  /atnllv  ilefcctjve  and  the 
BODtcnce  wn«  void.  C.  IS£97,  Sept.  11,  190$;  2^163,  Sept.  SO,  1907; 
18784,  Oct.  ZS  and  Nov.  17,  1907. 

XV  E  II.  Where  011  trial  by  court-mai-tiul  for  fraudulent  enlist- 
txtanx,  it  wai)  omitted  to  state  m  the  charcea  that  tlie  party  tried  liad 
received  pay  and  allowances,  htld  that  the  pi-ooeedings  were  fatally 
defective  as  not  constituting  an  offense.     Ileld,  further,  that  in  view 
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H,  bcnrovpr,  Ut«  coiirl  boa  out  boco  diwolvtKl  fl  may  be  ivcoaventKl  \a  amend  Ila 
twoiti  tu  couluna  tu  tlio  nctuul  fai'l*—  Ihnt  ix,  to  moke  it  upmk  th«  truth.  See  par. 
10,  S.  O.  M,  A.  C:  O.,  \'.m.  in  which  Uie  lullowing  b  promnlRaled:  "By  dlnc- 
tioq  of  the  mvldeiit  tlic  H'tiii'ii<«  ia  die  cue  •  •  •  piibliiduxt  in  puagrtpb 
2,  Bpec^l  Ordcn,  No.  214,  II<'i»l'jiinn«m  Sopant«  DriNiIo,  riuvml  Guafd,  MuiUa, 
Pbiliii|)iiio  iHlnod^  Norfonbcr  H,  18M,  U  eoi  aifide.  Tlic  n-tunl  ut  tii«  trial  faiJca 
to  rfiow  that  tli«  inemben  o(  Iho  court  and  jii'iS''  ■ii%fimln  www  nwom,  nnd,  on 
being  reluracd  {bjr  tlif  W«r  Dcpartnuml]  (or  nec<«Nry  nctj-^n  the  miirt  wm  not 
rKon^iinL-d,  bn  conirinplalt'd  by  fiunifn«pb  2,  pi^jU  56,  Court  Mnrliul  Htuiual, 
18118,  but  the  juiIko  adviMnlo  iii)>>rbiicil  u  HUtrnxriit  iii  tJw  nwnrtl  thai  rhn  memben 
ol  the  court  uriJ  ihi-  jijiI«>'  inlviK-aii'  wtroduly  ^W"rn.  Tblsaiiiiin  km  tinaulho^ 
bsMl  and  invklit] ,  A  clolecUvo  recurd  tvturtit^  lor  com-'ciioci  i-ua  diily  he  aaivaded 
to  c«o(cirm  lo  the  actual  bcls  uul  by  tiiv  court  tljclf  oa  rcvinon  wlion  duly  fvcoo- 
TgMt)  Ua  the  putpow." 
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of  llip  faot  that  the  nccuscd  liiid  not  Ix'on  subjerU-d  to  a  trial  for  a 
military  oflense  that  tht'  charpcs  niif;ht  be  amrnded  and  the  acrtiseil 
broiifilit  to  trial  before  a  lefriilly  eonwtitut^d  cniirt,  and  siirh  trial 
would  not  coiiBtituto  a  second  trial  for  tbo  same  offenw  witluo  tho 
mpttjiinp  of  the  one  hundred  and  second  article  of  war.  C.  11908, 
Feb.  6.  1902. 

XV  E  12.  Wliere  a  court,  though  reduced  by  tbo  absenne  of  mem- 
bers, operation  of  cbiill^'iige.s.rtc.,  to  below  live  meMibers,  vet  proc^ods 
with  and  coneludes  the  trial,  ila  further  nroceedinps.  inrhidtng  its 
lindiDg  and  seiuenre,  if  anv,  are  unautnorizod  anrl  inowratiro. 
B.  t,  450.  Mnv.  ISOS:  7.  UO.  Apr.,  ISGA;  C.  18704.  A^.  5,  1908. 

XV  E  13.  Ufld  that  the  appi-oval  oi  a  spntpnw  is  null  and  void 
w)iei-c  llie  soldier  in  iiiientiou  1iiu<  lUrendy  Iwcn  «liticbarged  from  tliu 
service.  C.  Ue58,  Mar.  SS,  1909.  May  17,  1910,  June  SS,  1910, 
and  Sept.  SS,!  010. 

XV  F  I.  Wbeix)  Iho  prosecution  iiitrmluoeil  but  one  witness  to 
prove  Uie  faUity  of  the  t^-stimony  under  the  chai^  of  perjury,  and 
that  witnesH  was  contradicted  fM  to  n  nintorial  point  and  llie  accused 
was  convicted,  advisfd.  pendinj'  the  execution  of  tho  sent^-nce,  that 
the  unexecuted  portion  tliei-cof  be  ivniitled  on  account  of  the  failure 
of  proof.     li.  5S,  eu,  May.  ISSS. 

tV  F  2.  But  the  authority  to  find  jruilty  of  n  minor  iueludcd  offense, 
or  otherwise  to  uiake  exceptions  or  Hubstitutions  in  the  finding,  can  not 
justify  tho  conviction  of  the  accused  of  an  olTense  entiiviv  sei^tarate 
uud  ([istiiiiit  in  its  nature  from  thiit  ehnrgcd.  Thus  hdd  tliat  it  was 
not  tt  linding  of  a  lesser  inchuk'd  offenso  to  find  tho  accused  Ruilty 
mei-ely  of  ehsenee  without  leave  under  a  chai^o  of  a  violation  of  the 
forty-weond  urticte  of  war  in  nbandoninp  his  post  before  tho  onemv, 
R.  It,  £7-i.  Dec,  I8G4.  And  so  hdd  of  n  findinp,  under  a  charge  of^a 
violation  of  article  'A'i,  of  not  gtiiltv  but  guiltv  of  a  violation  of  article 
40.  R.  11.  £76.  Dec.  IS64.  So.  where  a  soldier  charced  with  "eon- 
duct  to  the  prejudice  of  good  orrler  and  itiilitaPr'  'iwiidine"  {62d 
article  of  wtir;  iti  cont-calini^  the  fact  tliat  a  fellnw  soldier  liad  appro- 
priated to  his  own  use  certain  puhliir  pi'operly.  wiis  fonn<i  not  guilty  of 
the  spcrdication  as  laid,  but  guilty  of  "having  stolen  the  property 
himself"  and  guUtv  of  the  charge,  and  was  accordingly  sentenced  to 
iinpri-sonnient,  held  that  such  n  finding  watt  niaiiifi<»tly  unauthorized. 
Having  been  found  not  guiily  of  the  offense  set  forth  in  tho  epwiifica- 
lioD  and  which  alone  he  was  cnlled  upon  to  answer,  he  should  have 
bMn  acquitted  on  both  charge  and  spccifieatiou.  The  oflfenjse  of  which 
he  was  found  guilty  was  not  alleged  apainst  liim,  and  not  being 
indwtrd  in  that  charged,  could  not  properly  form  the  subji-ct  of  a  lind- 
ine.  Tho  remission  of  his  sentence  therefore  rtcvmvtended,  B.  S4, 
669,  Od.,  lS7.'i;  C.  13S7r,.  Apr.  Z.H,  1902;  18764.  Frh.  S,  1908. 

XV  F  3.  I  f  on  insane  soldier  bo  brought  to  trial  by  court-martial  and 
ho  is  shown  by  tho  record  to  have  been  insane  pendinp  the  trial,  the 
proceedings  and  sentencr,  if  any,  should  bedetdan-d  null  and  inopcra- 
UvB  in  orders.  If  the  question  of  insanity  in  his  caae  is  not  raises]  till 
after  the  proc«eding8  have  been  acted  upon  and  the  sentence  ha<i  been 
approved^  and  it  then  appeai>«  Unit  ho  was  act  uullv  insuiio,  tho  sento&c« 
should  bo  remitted.     R.  55,  663,  Apr.,  18SS. 

XV  F  4.  In  general,  wheiv  an  iiceoin|dicc  offers  and  is  adiiiitt.eil  to 
testifv  upon  the  part  of  the  Goveniment  against  an  aevused  person,  he 
in  called  to  the  stand  under  on  implied  promise  that  uo  proceedinga 


DISCIFUNE  XV   F  S. 


575 


will  be  taken  a);ainiit  liimaolf,  And  thnt  th»  question  of  hi<)  pAnlon  wilt 
be  fBvoriibiy  cimfiitlcix'il,  pmvidcil  In-  nmki-s  a  full  diwclosiiiv  wf  th« 
facta  wiMiiii  Ids  knuwloilfie,  and  tbia  wlicUicr  or  not  the  ncritsrd  bo 
convii-toil  by  nii'aiisof  bi.scvidcnrp.'  So,  wbernn  ptiity,  wliotiml  thus 
been  udiiutl4-(I  Lu  t^-sttfy  us  wiliK-$^>).  mid  had  in  ffoud  faith  made  a  fiiU 
and  fiank  st-at^mcnt  of  the  riiviinistanccs  of  ilie  offonso  (of  which, 
IiowcviT,  the  ALTust'd  WAS  A4.'<|iiitted  by  the  001111),  waa  hlituelf  sub- 
sequently brought  to  trial  fur  tlio  ssnie  act,  and  eonvictect  and  sen- 
tenced for  his  part  in  (.he  name,  rfcnmmfndttt  tlint  his  sentence  he 
remitted  by  the  President.     li.  I!,  5M.  and  I4,  S69,  Mar..  1865. 

XV  F  .'».  Where  for  an  offense  not  peciiiiarly  n^^avatcd,  a  court- 
nianial  iinpor^'d  upon  a  stddier.  in  ctmncction  with  a  forfeittiru  of  pav 
for  six  months,  the  further  penally  of  earryinK  a  lns4led  knapsaek 
weieiiiiijr  21  |K)iind»i  every  allenmte  hour  from  niinri.si*  tii  suii-sut  of 
caeJi  day  (Sundays  excepted)  during  that  period.  Md  thai  this  punish- 
ment was  exeesHive  and  exeeptional,  and — the  aame  having  Iwen 
sullered  by  the  sv^ildier  for  lliive  monllis-  recommended  tliut  its 
unexpired  term  be  at  <)neo  remitted.'     R.  26, 620,  Apr.,  1868. 

XV  F  6.  Where,  with  a  plea  of  guilty,  thero  was  offered  by  the 
accused  a  written  statement  settin;?  fortli  material  ciixtumstances  of 
ejtentuttion,  and  the  court  without  takiiij;  any  testimony  whatever, 
or  apparcDtly  ix-earding  tlie  slutcmeut,  proceeded  to  conviction  and 
sentenee ;  advi^fd^lhe  c:ase  being  one  in  whieh  the  sentenee  had  been 
partly*  executed — tiuit  tlii.-<  action  constituted  a  rensonablo  ground  for 
a  remiasion  of  a  portion  of  the  punifibmont.  It.  £0,  ISO,  127,  and  177, 
Nov..  iSOo;  io,  142.  Apr.,  1865;  23,  42I,  Nov.,  tS69;  S8,  662,  May, 
1878;  SS,  42.  June.  1872. 

XV  F  7.  field  that  the  failure  of  the  accused  through  ignorAnoo  to 
avail  hinii^elf  of  Ida  ri^ht  of  chnllengo  in  ft  partieuhir  iiistnnco  is  u 

firoper  gntund  for  remission  in  whole  or  part  of  the  sentence,  op  even 
or  diaapproval  of  tiio  proceedings,  etc.,  but  held  that  it  can  alTcci  in 
no  ouumor  tho  validity  iu  law  of  the  sentonco.*  C.  10793,  F^.  t8, 
190S. 

XV  F  8.  Held,  ihnt  when  thi>  mombers  of  a  rourt-niartinl  recom- 
mend clemency,  and  the  reviewing  authority  did  not  mitigate  the 
wntence,  it  i.s  good  judicy  to  remit  a  portion  of  tlie  eoniineinent  after 
the  sentence  bus  been  purtially  seized  (see  C.  &I.  No.  &y.Vi~)\  also 
when  conrluaive  evidence  is  presente<l  of  a  distressing  rase  of  depend- 
ency on  the  purl  of  iho  pnrenu  of  tho  prisoner  (C.  M.  No.  706;il); 
also  when  it  appears  that  the  evidence  upon  which  the  conviction  was 
based  was  not  absolutely  coni-hwive,  or  when  new  evidence  is  pre- 

'  Sw  Kinjt  V.  ItiKid.  Cowper.  3;il;  United  SuiCw  w.  Leo.  t  Mc-L«in.  IIW;  UTiiakey 
OMea,  9 OlU),&94 :  Poopio  v.  Whippli-,  9  Cuwvii.  7u: :  1  Cliitly  L'r.  l...  7tUf,  769: 1  itiHlKip 
Ct-  noc.,  mv-  1075,  lOTlS.  and  nniru<;  olnn  ItcportlNo.  352)  uf  CommilUcon  Judidaty 
o(  II.  of  Rep*  .  Jltli  r..ii(t,,  l«c  s<«*,,  Mm.  31.  IHTiJ. 

•ArlJcle  VlU  ti(  Uil>  um(.-ii(lm(!iitii  to  the  CVitmUtutioo  prolitbilii  the  infliction  of 
"oucliuid  unuKiinl  pimiK)>m«nlK."  While  lhi»  pMviAODdoMnolaocriHnrilvROVOro 
oouTto-mviiftJ.  iii»miiidi[uilliey  aramit  auiirt  <■!  the  judfcivjr  of  (he  Uiiil«u  State*. 
UriiouM  bo  obMrvod  M  a  KPiu-nil  rulu.  That  tfao  l>KiviHons of  tti«  fifth,  tixth,  aad 
eighth  araoaduHBta  to  tbo(.<>nntitiiii«n,r«Utiii8  to  oiauRiJpncMdiap,  apply  oalr  If) 
tb«  cmiTt*.  etc.,  of  the  Uiul«d  Sutvti,  sue  Bairon  v.  Uayor  of  BaltinMre.  7  Pel«r«,  243; 
£:(n<>rr«\ValkliiH.i(l.,673;Twi(ch9llt>.Tho(.ViminonwfuUh.  TWiilliic«.32a;BiliiruRi4r. 
Elli»>ll.21id,.M7;Waltwv.S(mvinel.aOtl«,90;re»rp*>iii'  YewH*ll.6id,.28-l;  IBwh. 
0,  L.  ■«.  7-i6.  8ce  alt«  "The  8ii|>Teme  Court  on  l)i«  Mitilary  Staliu,"  by  Jiidfte 
Adv.  0«ii.  LblnT.  31  Ain.  Liiw  Kov..  ^42,  ami  cmo*  citcl. 

•  15  Of.  Atly.  Gen.,  432,  and  &-)«•  v.  U.  S.,  109  U.  8.,  338. 
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Mcntod  whioh  wcaki^nA  materially  tho  forr^  of  tltc  Avid^nne  which ' 
Kusluiiis  tliii  convidiuu,  it  is  prui)i>r  lo  remit  it  norllun  ur  thv  whole 
of  thfi  unexecutpd  sLMitpnc*-.     0.  89064,  Oct.  7,  1911. 

XV  O  1.  Wlioic  Iho  pntvccdtngs  «f  a  ctnirl'-mBriiBl  hftvo  rMnilnrly  | 
tcnuinnted  and  tho  spiitcnco  has  beon  coiiGinied  snd  orderwT  (o  bo  . 
oxwuti'd  bv  the  pnipor  «iid  Uiml  rpviewinji  aiithoiit.v,  the  fact  that  , 
the  record  Aas  siiicc  been  lost  duos  not  imimir  or  afft.'ct  tho  jud^rmiiQt  \ 
of  the  court  and  cfiiistitutott  no  legal  obstacle  to  the  enforcement  of  j 
tho  penalty.    B.  9.  BSS.  June,  i864. 

XV  II  1 .  In  March,  1870,  the  president  of  the  National  Ilome  for 
DiMftbted  Volunteer  8i.>ldioi'8  (a  civilian)  convened,  at  the  home,  a 
court-marl iat  composed  of  eight  iiininli'^  of  tho  same  (all  civilians,  1 
butde(ugnati>d  by  tlieir  former  rank  in  the  vnlunloor  serrice,  as  "sur-  , 
ppon,"   "captaiiij"    "sorgeaiiL,"    and   "private*')    for   the   trial,   on 
chaTfjPs  of  desertion  and  other  offenses,  of  another  (civihan)  inmnte.  I 
The  court  tried  th«  accused,  ronviclcd  him,  and  scii(«nced  bim  to  a  1 
term  of  im  prison  men  t.     The  prucuodiufp*  "ud  soiitonco  wore  approved  l 
by  the  convening  authority,  who  thereupim  apphed  to  the  Secretary 
of  War  fur  an  order  designating  a  military  prison  for  tJic  contiiiement  , 
of  the  party  in  execution  of  Ida  sentence.     Ilfld  (upon  a  reference  of 
the  case  for  oninion  by  the  Secretair  of  War),  that  the  prococdinga 
woru  impreco(R<nUid.  unauthorized  ao  inUio,  and  void  as  a  whole  and  , 
in  detail;  that  the  provision  in  the  act  eatabhHhing  tho  home,  that  ' 
the  inmates  should  uo  '  'subject  to  the  rule*  and  articles  <if  war  in  the 
same  manner  us  if  they  wore  in  the  Army,"  even  if  it  could  K"  regarded 
as  constitutional,  conveyed  no  authority  for  such  a  court  as  that 
Cuuslituted  and  composed  in  tins  case;  and  llmt  the  sontonco  adjudged 
by  the  same  could  not  legally  be  executed  in  tho  manner  proposocT  or 
otheiwise.'    B.  SO,  £86,  Apr.,  1870;  C.  12817,  July  £1,  t90S;  SOltO,  \ 
July  SI  IBOe. 

XV  Ii  2.  Held,  that  a  court  convened  by  a  lieutenant  colonel  in  i 
command  of  n  department  was  illegal.  C.  16710,  Feb.  6,  S7,  and  S9,  . 
1008.  P.  42,  4SH,  Sept.  S,  ISIK).  Similarly  Md  that  a  court  con-  , 
vcned  bv  a  lieutenant  colonel  in  command  of  the  Army  of  Cuban  i 
Pacification  was  illegal.  C.  16710,  July  S3,  24,  20,  aiCd  29,  1908;' 
Autj.  IS  ami  I4,  1003. 

XV  Ii  'i.  Ihld,  that  for  the  purpose  of  trying  volunteer  oflicers  gen- 
eral courts-martial  composed  i)artiallv  or  whoUy  of  regular  officers  are 
illegidly  constituted  '  ((.'.  7895,  OH.  2,  1902),  even  if  such  officers  IwM 
vommissious  in  the  Volunteer  Army.*     0.  56o4.  Apr.  £5,  1908.         \ 

XV  I  1.  Courts-martial  are  no  pai-t  of  tbejudiciaty  of  tho  United 
States,  but  simpty  inslrumentalitie!«  of  the  Kxecutive  power,    Tlioy 
ore  creatures  of  orderx;  the  power  to  convene  them,  as  well  as  the  , 
power  to  act  upon  their  proceedings,  being  an  attribute  of  eommatid.  , 
But,  though  transient  and  sunmnlr^',  their  judgmenis,  when  rendered 
upon  subjects  witliin  their  limited  jurisdiction,  aro  as  legal  and  valid  ' 

>  It  i«  inaccurately  ataleil  in  thorpprirtnf  ihorwoof  Renner  v.  Bennnll.  31  OtiioBt.  { 
431  (Dec..  IHTl),  tlint  no  inniaie  ol  liio  Nali'^n^l  ilooio  had  «ver  b««o  subjected  to  a  ' 
trial  by  courl-nutrtial     The  iiiBlaiK-c  n.-I<^R(!il  to  in  tii«  text,  however,  ia  tli«  only 
uno  known  of  bucIi  11  Iriikl:  nnil  in  Uiin  aun  Ihc  pmirciKliiici  wc9V,on  tbo  report  of  tho 
Judm  AdvoTAto  UeticJal,  d«>c'lBrod  Ut  be  \M  air  inilio  aiul  wiiolly  iaofivnUve  l>r  Ui«  1 
SecretaiyotWar. 
*  8oe  UcCbuKhry  v.  DomiaiiiK.  1S6  U.  S.,  49,  and  XV,  Ci>mp.  Dec.,  875.  i 

■  U.  e.  V.  Brown,  200  U.  S.,  240.  J 
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U  tbu««i  or  any  utbor  tribiitntls,  nor  urc  tlic  snmo  subject  to  be 
appeaJod  from,  set  aside,  or  renewed,  by  the  courti)  of  tlie  Uniiod 
Stale*  or  of  any  Stale.'  H.  I,  4S!,  Dtc,  1862;  6,  GSC,  Dec,  1H6S; 
SS,  4S6-49B.  Mir.,  1888;  0.  W9l0,  Dec.  S,  1901;  17788,  Apr.  £3, 
1805:  19465,  July  19,  1907;  SSOIO,  Mar.  18,  1911. 

XT  I  2.  So,  whoro  a  l^al  scQteoce  adjudgod  by  a  court-martini  bus 
,  once  been  duly  rxeeuM,  the  aanie  Li  irreToremle  and  tftn  not  be 
reminded  or  modified  by  virtue  of  nnv  oxficutivo  authority  of  rcv-ision 
or  pardon  vested  in  the  President,  tlowevpr  severe  or  unjust  such  a 
seulence  uiav  have  ber-ii,  or  wlintcver  irri^tfiilarily  (short  of  an  abno- 
luU'Iy  filial  defect)  may  have  characterizecTthe  proceediufts.  the  nwc, 
after  the  sentence,  as  approvwl,  lias  been  exocutrd,  is  wholly  bwrond 
executive  control.*  R.  36,  S74,  330,  Feb.  and  Star.,  '1876;  37, 
£48,  390,  4£0,  Jan.  and  Mar.,  1876;  39,  S4S,  and  £48,  Oct.,  1877; 
P.  34,  334,  Aug.,  1889;  O.  £8010,  Mar.  18,  1911. 

IT  I  2  a.  A  legal  sentence  of  court-martial,  wherf  once  didv 
approved  and  txfcvttd,  cun  not  be  i-eached  by  a  pardon,  nor  revoked, 
recalled,  modified  or  ruptaced  by  a  milder  punisbmeut  or  other  pro- 
ceeding, either  by  the  Executive  or  by  Congress.'    The  only  remedy 

'Sm  DynM  V.  Hoover.  30  Botr,,  TO;  Ex  paru  Vnllnndichiun.  I  Wall..  343;  Kvyu  v. 
V.  8.,  106  U.  8.,  536:  WaleH  r.  Whitney.  lU  id..  SM;  SiailU  v.  ttliiliioy,  118  id.,  167; 
iohoaon  v.  S*)Te,  1S3  id.,  109,  tlS;  I'usiih-o  Slavo  Uw  Caws,  1  Bbti-'h..  63S;  in  rt 
Bogwt,  2  Sawyer.  402,  409;  Moore  v.  Uourton.  S  8.  4  R,.  197;  Et  parU  Diinl.or,  H 
}fa»..3S>e;  BrowD  V.  Wadavoith.  13  Venn..  170;  People  v.  Van  AJIvn,  5&  N  York.  31; 
P«nultv.  Rand..  10  Hun.,  222;  Uoanv.  Itturtard.  iTnunt.,  07;  SUptnii.  Au^.  Qeo., 
415, 42:1^.  "NoBcl«o(  tnilttary  offlcen or  tribiiii»l3.  within  ttiescopaot  Ihoirjurixdic- 
tion,  can  bo  revised.  »et  Bfllde,  or  punldiod.  civilly  or  criiuiiially.  by  a  court  ol  conimon 
Ini*'."  Tyler  v,  Poiui'roy,  8  AlW,  4M.  Whom  a  coiirt-martiul  hiu  jiiiUcUrtirm,  "iw 
prvrrfxlinsa  can  nnt  be  oollaU^rally  impeached  lor  any  mere  error  or  irr«Bularily  i:ora- 
mitted  withio  the aphere oi  ttaauuiority.  lu iudgmcDta, .whea appruvod aarerjuired, 
leet  on  tbe  Bamo  biuiii  and  are  aurrountlMl  by  the  mne  coniridoialion*  which  give  cou- 
cliuivcnciti  U>  the  jiidgmonta  of  other  Icpil  tribunaK  iaeliidiaj(  ok  w«ll  thoIowmlaA 
the  hHchiwt  under  nbe  oinrunuiaacee."  Kx  pant  Iteed,  10  Olio,  13.  See  WtDthn>n>i 
MU.  L.  &  P..  »-67  and  authoritiee  dt«d;  f  Ureonlcat  Ev.,  470;  Clode  Mil.  F.,  3dl; 
id.,  H.  L.,  68. 

In  ItomcrrvA  Cuter  n,  Roberts  (09  Fed.  Rep..  94B)  the  court  eaid:  "It  in  not  the 
eKce  ol  a  writ  of  habeas  tnrput  to  porffirui  the  luiu'tioiia  of  U  writ  ol  errur  in  review- 
ing the  judKincnt  of  a  roiiii-mnrtinl.  ('iitrta-mHrthil  nio  tribunaU  (-rralod  by  Con- 
,  areM  in  ptinuiuire  «( the  power  conferred  by  the  O'lmifition,  and  have  u  plenary 
,  Juiiadlctlun  of  oBenen  conuuitted  to  then  by  the  law  Diilitary  aa  du  ih«  ctreuit  and 
diatrid  couria  of  tba  Vnitod  StntM  in  the  exer::ij(e  of  their  ntatultirv  powers  over 
otbccr  oSenae*.  Tb«  ifueetion  of  jurisdidlon  may  be  reached  by  eucD  a  writ,  u  it 
may  be  when  liie  fudgment  of  any  tribunal  Is  attat^ked;  but  the  range  and  scope  of 
the  inquiry  in  controlled  by  the  Mm*  ruXcn  and  limilatinnir  in  nitbcr  c-jae.  Ther« 
CQiial  li«  juriMliclion  to  hear  and  determine,  and  to  reQ<ler  the  particular  )iidKniciil 
,  andaenieneeinipoied;  but.  U  thiaexl»ta,  however  erroDeoiia  the  proceedings  may  bo. 
I  lfaeycaanotbun!VIoircd(-i)Uut«rully,  orredmwcdbyAabtfiMcorpuj.  TbcMpriuriplex 
have  boim  repeatedly  doclared  by  the  auAoritw*.  In  m  Davitnn  (C.  C),  21  Ked., 
018;  £r  Pii;r(«  Keed.  100  U.  8..  13.  25  L.  Ed..  638;  /a  r>Coy.  137  U.  8.,  731. 8  Sup,  Ct., 
1203;  it  h.  Ed.,  374;  £s  mtru  Varbrousb.  110  U.  S.,  6&1,  4  Bup.  Ct.,  152.  28  L.  Ed., 
274:  U.  S.  V,  Pridgoon.  lit  U.  S.,  6S,  14  Sup.  Ct..  746.  38  I..  Ed..  631." 

Qnitaa  v.  U.S.  (20S  tJ.  8.,  333):  '  'The  decudun,  therefore,  of  a  inllicary  tribunal  act- 
lew  wit  hill  the  wope  of  ltd  luwful  powen  csn  not  bo  reviewed  oraet  a«ide  by  the  couria. 
Jocuwuni.Sayrti,  158  U.  8, 100;  Mullanr,  U.S.,212  U.S..  MOj  and  Renvger.  Aina- 
wrath,  21»  U.S.,  304. 

'Such  «  aenteuc-e  ia  "no  lougut  subject  to  review  by  the  President."  ISOp.  Atly. 
Qen^2&0. 

*Tbe  well -ealabi idled  principles  tliat  men  fareffularitiaB  In  the  prrK-eedinjiF  will 
not  affect  the  validily  oTau  axeutat  aentence,  and  that  a  legal  aeutence  once  duly 
confinned  and  ex4ACuLcid  ia"no  tonj^  tuibjfirt  torovi^w  by  the  Prniidet]t,"Ko  point- 
edly mt  fonh  (in  1M3)  ia  4  Op.  274,  are  further  illustrated  in  15  id.  290,  432. 
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for  ft  pnrty-who  hu  HuiTeriHl  injii8tic«  from  micli  a  Henl«iice  is  either 
&  new  appoiiiUuenl  to  the  Anny  by  the  President  or  Rome  lofnalntioii 
within  tne  prorince  of  Ciiiikti-jw  i«li<-vii)g  »r  iixlotiinifying liim  for 
Hiid  on  docount  ihcreof.  li.  4I,  SS8,  Apr.,  tS7d;  4Jf,  SSO,  JuM, 
1879;  63,  14S,  Oct.,  1886;  P.  47.  SS7,  May  28,  1891;  O.  UH,  •'«««'. 
1898;  6690,  Jwu.,  18^;  11786,  Dec.  SS,  1901;  11876.  Jan.  tl,  1902; 
IgSIS,  ifar.SS,  IBOS:  Igsei.  Mar.  S9.  190Z;  13030.  Stpt.  16.  I90S: 
ISe-n,  A'or.  //.  1.90S;  IS64S,  Nov.  IZ,  190S;  14898,  Jvli/  S.  1903: 
ISSIO.  AW.  18.  1903. 

XT  [  3.  Held,  that  mere  irre^Inrity  in  the  proeeeilin^  of  a  court, 
oven  thoii<^i  the  n(;ht«  of  the  itccitwd  nit*  invjndiccd  tu  the  iidmission 
or  reje<:tioii  of  eWdence,  or  the  memhors  of  (he  court  are  bia.<«>(l,  or 
tJi«  finiling  t.i  nnjust,  or  ihc  s<'iit4-iK'o  of  tliHtiiiriitiil  too  iw>v«re,  can  not 
CHUtM!  a  reopcniiiR  of  the  fuoo  wlicre  lh«  si'iKcdcd  is  leca]  and  it  Iiaa 
been  legally  confiniied  and  execnled.  Neither  can  tney  add  aiij-- 
ihine  to  tfio  power  of  thi)  Executive  or  of  Congress  to  nuUifv  or 
modify  the  dismissal  as  such.'  It.  20,  S02,  Jan.  8.  I86G;  S6.  '46S, 
Feb.  19.  l8fSS:  S8.  457,  Mar.  27,  1869;  29,  S76,  Jan.  8,  1870;  SO. 
S18.  SSS.  420,  May  7,  1870,  and  Jrme  m,  1870;  34,  684,  AW.  29, 
1S73;  36.  274,  ^30.  Frh.  23,  1876,  and  Mar.  22,  1876;  S8.  243,  Aua. 
I  A,  1876;  S9,  238.  242,  248,  Get.  tS  and  £3,  1877;  S5,  221.  Dec.  19, 
1887;  G.  7609.  Jan.,  1900;  lft710,  Aujf.  9,  1904. 

XT  I  4.  Held,  that  after  th«  reviewing  authority  has  acted  on  a 
(.'jise  and  his  a<^tion  has  been  promul^tra  in  orders  tl  is  too  late  to 
nt^  that  the  sentence  i-t  invalid  on  account  of  weight  of  evidence, 
credibility  of  witnesses,  or  uny  other  nwitter  c»lling  for  iho  exercise 
of  judgment  or  discretion  on  the  part  of  the  court  or  reviewing  author- 
itv.  0.  6654.  July  34,  1899;  11509,  AW.  8,  1901;  17386,  Jan.  14, 
lk)-5. 

XT  K  I.  ///■H,  that  a  court^martiQl  sentence  it*  illi^al  when  the 
ofTctise  committed  is  not  a  mililuiv  otic-  because  the  court  has  no 
jurisdiction  over  offenses  other  than  railitarv  offeoaes.  C.  1989, 
Jan.  17.  1S96. 

XVI  A  1 .  A  rpgimcntal  court-martial  has  no  jurisdiction  under  the 
30lh  arlicle  of  war  to  redress  a  wrong  which  can  not  be  rightiHl  ex- 
cept by  punishmcut  of  the  oflicer  concerned,     0.  856,  Jan.  10,  1896. 

Xn  R  I.  Where,  after  a  garrison  court  (eighty-second  Article  of 
War)  had  tried  the  cases  referred  to  it  but  before  its  |irocee<Unga  had 
been  acted  upon,  the  command  of  the  post  was  devolved  u(K)n  the 
officer  who  liitd  been  pn>'*ident  of  the  court,  held  that  such  oliicer 
would  le^idly  and  pi-operly  act  upon  the  proceedings;  the  caso  not 
being  one  in  which  the  action  of  the  ilepnrtment  or  other  higher  com- 
mander wati  required  by  tjie  cue  hiuidrod  and  muUi  article  of  war. 
R.  43.  268,  Mar.,  1880. 

xn  C.  The  i>roviition  of  articles  72  and  73  that,  when  (ho  conven- 
ing commander  is " '  accuser  or  prosecutor,"  the  court  shall  bo  convened 
by  the  President  or  "next  iuglier  commander,"  being  ex|in»»sily  rv- 
slricted  to  general  courts,  has  of  course  no  application  to  regimental 
OP  garrison  courts.  The  same  pnnnph,  however,  should  properlv  be 
applied  to  j>roceeifings  before  inferior  courts,  if  it  cjin  \w  done  witfiout 
senous  emDarrassment  to  the  service.  R.  34,353,598,  July  and  Nov., 
1873:  3S,  138,  Jan.,  1874;  42.  231.  Apr..  1S70. 
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ZVI  D.  Thv  prohibitioH  of  u-ttcic  103  roUtm  ort]y  to  prosociitions 
bfforc  ftenfirsl  courts-martial;  it  does  not  apply  to  trials  by  inferior 
courtd.  So.  courtd  of  itiquir>'  may  bo  convmwl  witlioiil  n^ani  to  the 
i>eriocl  wliich  tins  olaptMxf  since  tHo  Uat*  or  datiw  of  tlio  act  or  acts  to 
ht-  invwtticatc*!.'  ti.  43,  StS,  Ifar.,  187$:  C.  1S772,  Oct.  S6,  lOOS. 
Kor  tloos  the  milt  of  limitation  iipply  lo  tlic  honrini;  of  complaiut«  by 
r<>Kiineiital  courts  uniicr  artirlo  30.     Ji.  St.  4^8.  June,  1S7L 

ZVI  K  1.  A  sunniiarv  court  U  not  empowered  to  imuo  proocM  of 
sttacliment  to  compel  tbe  attendance  or  R  ci%'ilian  witness.  P.  St, 
4G8,  Jiiuf.  1892. 

ZVI  K  2.  An  cnii»tcd  man  k  not  triable  by  n  summary  court  for  a 
violation  of  the  twentT-firat  article  of  war,  as,  capital  casea  are  in  excoait 
of  ii*i  juriwliction.  t'.  6186.  Apr.  8,  1899;  7Sffg.  Dt.c.,  1899;  10946, 
JviySO.lOOl:  llSeO,Oci.  11,1901;  11676,  Decs,  1901;  14761,  Jum 
6,  1903;  16101,  Mar.  S9,  1909. 

ZVI  E  3.  Bfld  that  a  summnry  court  ofGc«r  is  the  executive  officer 
of  the  summarj"  court  in  the  same  sense  that  the  jiuiire  advocate  is  the 
executive  officer  of  a  fieneral  court-martini,  ami  that  the  itumniary 
court  oificor,  therefore,  is  charged  with  the  sccurinji  of  all  vouchers  in 
r.-g«rii  to  Willi.*. fees.  etc.     C.  7S.W,  Apr.,  1900;  13418, Oct.  S,  l!H)8.^ 

ZVI  K  A  a.  Iltld  that  the  post  commander  shou  1(1  pcreonally  and 
with  his  own  sign  manual  acton  the  records  of  inferior  courtft-martJal 
convened  by  him.  and  should  include  in  hi^  action  tliu  dateof  a|>proval, 
as  forfeitures  of  nav  operate  ooly  from  that  date.     C.  S5i,  Jan.,  1895. 

ZVI  E  4  b.  itfld  that  the  post  commander,  beinjc  tn«  reviewing 
authoritv,  and  without  whose  upprovid  the  sentence)  can  nut  bo 
tarried  fnto  effect,  mav  require  a  Rummanr  court  to  reconsider  a  sen- 
tence.    C.6i)42.  Har.'l4.1899. 

XVI  E  4  c.  IJeld,  that  while  the  law  estAbtishin^  the  summarv  cnnrt 
dof-t  not  expressly  forbid  a  commanding  oflic^r  to  apjKiirit  hitiisidf. 
vet  such  iL  dt'ttiil  is  cuntrurv  to  the  whole  tenor  imd  spiiit  of  the  act  of 
ilune  18,  l$'.>S  (:iO  Stat.,'4K:i).  and  of  the  rc'^uUtioim  adopted  in 
furtherance  Ih.-n^of.     C.  18121.  June.  I4.  1906.* 

ZVI  E  Ti.  litld,  that  when  the  "court"  consists  of  tbo  second  in 
rank,  and  he  ia  the  accuser,  the  case  is  to  be  tried  by  tJie  post  com- 
mander; and  when  the  "court"  consittts  of  the  post  commnnder.  and 
he  LH  the  accuser,  the  case  is  to  be  tried  bv  a  ref;imentJil  or  earrison 
court-mnrtiol.'     l\  66,  279,  Sov.  4.  1892;  'V.  635.  AW.  /;;,  IS94. 

Xyi  E  6.  The  sunmiupy  court  act  of  June  18   1898  (30  Stat.,  483), 

firovides,  ittttr  alia:  "That  the  commanding  officer  of  each  c'lrri.son, 
iirt,  or  uthcr  jilace,  rejjiment  or  corps,  dcliiched  battaUon,  or  company, 
or  other  detachment  in  the  j\miy.  shall  have  [wwer  to  appoint  for  such 
place  or  command. or  in  hi^di.-'crelion  for  cdirh  butlidiou  tiiereof,  asum- 
mary  court  to  cuusistof  one  ofQccr  to  bedcsi^naled  by  him,  "for  the  trial 
of  emislod  mm,  and"  tJiat  when  but  one  coninussionedotricor  is  present 
with  a  command,  ho  ohall  hear  and  finally  determine  sucli  cases." 
This  was  intended  to  proride  for  the  trial  of  enlisted  men  under  all 
conditions  of  service.  HM,  tiiereforc,  that  tbe  stirecon  in  command 
of  the  Army  and  Xav;*'  General  Hospital,  Hot  Springs,  Ark.,  being  an 
oflicer  nf  the  Anny,  ha.i  authority  under  this  act  to  a]i)i<>int  n  »»ta- 

•  Spft  « Op.  Atty,  0«i..  239. 

■SeeCir.  Ko.  68,  n'arl)cfit,.0c4.  31.  IMS. 
I  ■  8c«  Cir.  Ko.  32.  Vi'u  Dept.,  Juno  30, 1906. 

^H.  *Cu.l&.A.G.O..tm- 
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mary  eoiiri  for  Uie  triitl  of  t'nlislod  ni«a  of  tii«  Anuy  undor  Lin  com-l 
mand.  C.  80S,  Feh.,  1900.  Held,  alao,  where  iJie  diiviainn  field  hoa-1 
pitftl  and  tli«  division  field  ouibulniico  coiiipaiiy  wcro  Jiidepviidcnt I 
conimnnds  and  rcHpoiuibIc  direct  to  the  dirisjon  8urf;eon  and  divjaioaj 
commftntli^r,  that  their  respective  cimniandcrs  were  oompetflnt  toi 
ap|i'iinlsituii]iiir>-  courts  fur  tho  sumo.'  C.  ^66.0ci.,lS9S.  AaA  tha" 
siirpeon  in  command  of  a  United  States  hospital  ship  U  a  command- 
ing otiit'or  within  the  mennint^  of  tlie  eummury  court  act  and  may 
appoint  such  oourt  for  tlie  trial  of  enlisted  men  on  such  ship.  C.  J^i,a 
Sci»'.,  isas;  1U27,  Ajtr.  22,  imS.  1 

ZVI  E  7.  Held,  thiit  tho  commuiidinf;  otlicor  of  a  hri^adi^  prwt  has 
authority  as  convening  ofiicer  of  a  sunimary  court  to  retain  withioj 
himself  tho  appointing;  power  of  all  summary  courttt  witJiin  hU  cora-J 
mand,  and  that  he  may  establish  a  summary  court  for  each  reKularly] 
organized  battalion  and  nqiiftdron  composing  his  command,  and  niay] 
organize  other  dotachmonU  serving  at  the  post  into  tomporury  bat-l 
taliona  for  the  purpose  of  summary  court  jurisdiction,  but  that  if  hal 
does  not  cxerciso  the  authority  which  is  thus  vested  in  him  by  statutfti 
he  allows  the  appoinlint*  power,  inchuUny  tho  power  of  roviow,  to  pasal 
to  re^iuK-ntal  commanders  by  the  operation  of  law  \o  appoint  sum-} 
mary  courts  witliin  their  regiments.     C.  ?SS93,  Jan.  II,  l&OS,  JtiJy  S,\ 

XVI  E  8  a.  HeU,  tliat  when  a  command  in  the  execution  of 
practice  march  passes  out  of  the  territorial  limits  of  tho  division  ial 
which  it  is  stationed,  iJtc  summary  court  report  will  be  sent  to  tha^ 
headijuurtors  of  that  division.  Ilftd,  further,  that  if  such  u  nmmiancl  I 
constitutes  a  part  of  a  brigade  camp,  such  reporta  will  at  its  close  bal 
transferrcii  t'»  tho  hcadquorten*  of  the  division  to  which  the  tn>o]>af 
returned.     C.  S0489,  Sept.  10.  1906;  2S40S,  Auff.  23.  1911. 

XVI  F.  The  duty  devolves  upon  n  department  commander  of 
Bupervising  tho  prucccdiiigy  of  rcLnineiKiil  and  garrison  cuurt«-martial 
transmilted  to  his  headquarten*.  Ilrld,  that  if  he  discovers  a  mate-  , 
rial  eri-or,  defect,  or  oniis.'^ioii,  he  should  bring  the  aame  to  tho  atten- 
IJon  of  the  proper  inferior  commander,  mid  if  such  error  is  a  fatal 
defect,  much  inferior  commander  should  issue  an  order  declaring  the 
sentence  void.  But  if  such  error  is  not  a  fatal  defect,  such  inferior 
commander  can  remit  the  unexecuted  punishment.  R.  S5, 174,  Feb.,] 
1 87.',.  \ 

XVII  A  1.  IMd,  that  n  company  commuiidL-rmider  tlie  control  ofi 
Uio  comnmnding  officer  of  the  post  is  authorized  to  dispose  of  dere-I 
liclions  in  his  company,  which  would  be  witliin  the  jurisdiction  of  aa* 
inferior  court-martial .  by  requiring  extra  tours  of  compaiiv  or  post 
fatigue  uidess  (bo  soldier  dciiittn<is  trial.     C.  S.'iS9.  Oct..  1897;  19701, 
May  15,  1900;  2')0ol.JuItf  13,  1906;  21211,  Mar.  14.  1907.  I 

XVII A  2.  firid,  that  commanding  officers  are  nut  required  to  bring4 
every  dereliction  of  duty  hcf<ne  a  eoiirt  for  trial,  but  should  endeavor! 
to  prevent  their  occurrence  by  admonitions,  withholding  of  priviiepea, ' 
and  taking  such  other  steps  ns  mnv  be  neces.<iar>'  to  enforce  diseipliiie. '. 
0.  19701,  May  15,  1906;  20051,  July  IS,  1906. 

'  ^tlifle  the  aoin«nclikture  of  the  various  h(ispil*U  and  aiubulaniv  rniupanim  bu  ' 
cbani^i,  the  piiDdple  iTOiaina  Ike  wiDU.lbatff  It  i«an  iDdepeiKlonti-uniuiaiid,  ihc 
Hirht  to  appoint  a  mininaTy  rnurt  exista  in  the  comnianiler.    Ami  also  m«  cir.  4B, 
A.G.O.,1890. 
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XVll  A  3.  Punishmflnt  by  »cni4^n(.-c<  of  courc-tuarl iuJ.  {See  Articlea 
of  War;  and  Seiil«nce,  under  Discipline.) 

ZVII  A  -I «.  Tli«  uld  niiu  tliul  tho  U>rm  of  a  confinement  (df  so 
uinnr  inonliis,  years,  etc.),  unjjosed  by  •sentence  of  courl^marliul, 
comnipnred  on  Uie  day  on  which  the  ]>rinoner  was  deliverwi  to  the 
IjrojjcT  ollicor — aa  tliP  ofilcor  in  chargo  of  Uib  prison  or  coiuiuaiidiiig 
the  post— to  be  confined  acconhng  l*>  the  sentence  {R.  ll,SSO,  Jan., 
l86-i),  having  been  found  Inconvenit-nt  in  ])riirtice,  Uit'ro  was  aub- 
stituted  for  it  hv  General  Order  2!,  Headquarters  of  the  Army,  of 
1870,  Uie  rule  tliat  "tho  conlincmcnt  sIimII  bo  considered  *n  com- 
mencing at  the  date  of  the  promulgation  of  the  sentence  in  orders." 
To  hold  that  under  this  order  tli©  conimpncement  of  the  confinement 
must  Iw  deluyctl  unlil  nuliotf  of  it  bn»  reacbt^d  tho  pnsontrr  mighl  leud 
to  the  same  abuse  which  the  order  was  intended  to  correct.  It.  SO, 
ISO,  Mar.,  1870;  C.  18165.  Dec.  26,  imr>,  and  Jan.  U.  1906. 

XVU  A  4  b.  WHien  a  soldier  at  two  successive  triaU  la  sentenced  to 
confim'nient.  tho  two  Kontcucw  will  be  held  to  bo  cumulative  when 
they  are  both  approved  ou  the  same  dav  (i?.  S4,  4'^9,  Sept.,  t87S; 
C.  1608,  Aug.  t,  IflO.'i;  IZ',02,  Apr.  14,  11)02;  19^2,  Mar.  ISf,  1906); 
or  when  the  soldier  Ls  serving  one  sentence  when  brought  ti»  trial  a 
fiecond  time  as  a  result  of  whi<-h  he  received  a  sentence  of  confine- 
ment. R.  58,  40«,  Jan..  and  656,  Apr..  1877;  4?.  10^,  Off.,  1879; 
a  teOB,  Aug.,  IS$5;  13403,  Apr.  14,  1902;  19973,  Jan.  S7,  1908; 
19740,  May  18,  1900.  When  a  sentence  in  cumulative  upon  one  that 
is  pending,  its  execution  will  properly  commence  at  Uie  (Into  when 
the  pending  confinement  term  terminates  whether  hv  expiration  of 
time  or  by  remission.  R.  SI.  315,  Apr.,  1871;  S3.  efO,  June.  187S; 
S4.i79.Sfpt..  lS7.i: So,  4.^3,  June,  1874;  SS,  AS.  Apr..  1876,  and  55$, 
Apr.,  1877;  4S.  103,  Dec,  1879;  C.  1609,  Autt.  I.  1895:  19433.  Mar. 
19, 1906;  17300,  Jan.  35, 1907;  19546.  July  31.1908.  The  principle 
of  cumulative  aenlonce  applies  even  where  a  prisoner  escn|)es  fnuii  a 
pending  confinement,  enlists,  deserts,  is  arrested,  tried  for  tho  second 
desertion,  convicted  and  sentenced  to  confinement.  P.  38,  184, 
Jan..  1890. 

XVII A  4  c.  ^Vben  a  military  prisoner  escapes,  he  must  upon  capture 
Mfvelbe  unexecuted  portion  of  bis  sentence.  This  is  true  when  tJie 
prifwner  escapes  as  an  accused  {H'rson  during  Iho  progrci^s  of  his  tritil 
and  the  court  thereafter  sentences  him  to  confinement  which  is  ap- 
proved and  ordert^d  executed.'  C.  14767,  /'>*.  6. 1905;  3394',  Oct.  7, 
I90S,  and  Mar.  1.  1909.  Also  when  the  soldier  after  sentence,  but 
before  approval  of  same  by  reviewing  nuthoi-ity,  e-M^ape:*.  R.  39,  7, 
June,  1869.  Msa  when  pending  tho  execution  of  tu«  sentence  he 
eacapes.  B.  38.  119.  July,  1876;  P.  46,  176,  Mar..  1891;  51,  I4S. 
Dee..  1891;  59,  173.  Apr.,  1S9S:  0.  1S3.  Aw}.  6,  1894;  S703,  Dee.  S. 
1897:  I7.'i9.i,  Oct.  17.  1900:  17163.  Nov.  16. 1904.  The  one  hundwd 
and  tbii-d  article  of  war  does  not  prevent  the  escaped  pri.*oner'*  being 

'SwU.fi.r.  Louehi>r>'(l^l*lAtchtnrd,Sfi7,  FiHt.CnBwNo,  ISII.tlt;  Stale  i.Pwicork 
(M>  N.  J,  Law,  34k  Stune  t'.  Oummonwealtb  VZ  Ky.  loiw  Hoji  ,  305):  Ooiumunwealth 
t>.  Smith  et  at.  (1^3  Mom.,  411^  CvnunnaniUh  r.  MKWihv.  (1113  Maw.  Rfp.,  4S4); 
Fight  t<.Alato(7  Ohiu,  tW);  Wilxin  i>.  State  (2  Ohio  St  .^1»):  Prii-o  v,Stat«(3aMiw.. 
631):  Bill  IT.  State  (17  Wi».,  676);  Stale  i>  Wamire  (Hi  Ind.,  :!&7};  Lynch  v.  Oomcaon- 
wealth  (88  Penn.  St.,  189).    Se«>l«>U.  O.,  4£.  War  Depi..  Mar.  U.  19IW. 
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rcuiiiiTil  Upon  capture  U>  atrve  the  Kmainin^  portion  of  \m  Mfat&DeaJ^^ 
lis  stated  above.'     C.  1812.  Feb.  17.  1909.  ^M 

ZVU  A  ■!  d.  Prison  authorities  liavn  no  right  to  ojien  nml  iiL<ipprt^| 
Iett4>ni  ttddrt'ssixl  to  or  (-onl  by  thi>ir  prisoners  withtml  thf  <'oniiCtit^| 
of  th«>  latter.  They  can,  however,  retiun  snch  letters  unopened  which  ^M 
may  vomv  into  their  posttcsition  until  such  limp  as  th«  partiftt  nmy  be^| 
tried  or  released,  or  the  letters  uthcrvrtse  dii^poBed  of  under  judiciali^| 
prm-CfW.'     (I  S4e.9.  Jvhj,  IS06.  ■ 

xvn  A  4  e.  !i<ld.  that  the  Huspetwion  of  tho  sentence  of  n  oourt^| 
martial  Itefore  or  during  its  execution  Li  without  precedent.  C.  88S8,^^ 
Avg.,  19(>0,  Hfld,tUfi.t»  post  commander  ih  not  authorized  unrler^| 
the  one  liiindrc<l  mid  twelfth  urticle  of  war  to  su>ipend  the  exet'ution  ^M 
of  a  senleiK-^  hv  a  garrison  fOurtHnartial  during  good  behavior  on  the  ^M 
purt  of  soldiers  »o  sonu-necd.  It.  SO,  tl6,  Fleb.,  1870;  C.  gff797,  />»:.■ 
!3.  !'JI)6;  g77SS,  Jan.  gj,  1911.  ■ 

XVII  A  i  t.  .\  reiniitsion  of  part  of  a  !*eiitcnie  of  confinement  lenvea  ^M 
the  reduced  sentence  as  though  it  were  tlie  original,  and  thw  priaon«r^| 
U  entitled  to  Kood-eondurt  time  on  the  reduced  aentenoe.  R.  S7,^M 
491).  Apr..  187e:  P.  44,  66.  Nov.,  1890.  ■ 

ZTn  A4  E  (l).  Tlie  proceeds  of  sales  of  itrtidea  manufncturedby  thfl^| 
prisoners  at  the  militfiry  prison  are  clearly  public  ftind*,  and,  in  the^| 
itl)<teucc  of  any  statutory  provision  in  regard  to  their  disposition — sec-  ^| 
tion  I-lijI,  R.  S.,  only  requiring  that  thev  shnl!  be  "arconnted  for"  aa^f 
received  by  thccoinmandnut— can  not  fegally  beexi>cndod  iti  repAtr-^| 
inj;  or  improving  the  prison  building  or  otherwise  without  authority  ^| 
of  (^nerp-'*a.     R.  i?,  H.  Ort.,  1878.  ■ 

XVII  A  4  e  (2).  Held  thtit.  under  the  general  authority  vested  iu  tha  ^M 
Secretary  of  War  by  section  n-ll ,  It.  S.,  to  direct  &n  to  the  dispoeiition  ^| 
of  the  nrticW  maniifnctured  by  the  convictJi  at  tho  military  prison  at^| 
)«avenworth,  and  in  the  absence  of  anything  in  section  3716,  It.  S.,.^| 
or  elsewhere  in  the  statute  law  i-elating  to  contracts  procJudiiig  Buca^| 
action,  tho  Sccrotjiry  was  empowered  to  order  that  the  shoes  niade^^ 
by  the  prisoners  should  Iw  turned  over  t«  the  Quartermaster  Departs 
ment  for  issue  to  the  Army.     II.  41,  4S7,  Oct..  1878.  M 

XVXI  A  4  g  (3),  It  is  not  adding  to  the  punishment  in  executing  ft^^ 
sentence  of  confinement  to  require  the  prisoner  to  perform  work  pre-  ^^ 
scriboil  for  ])risoners  of  his  c!ri.ss  by  tho  statult  law.     Thus  persons  sen- 
tenced  to   imprisonment   at  the   military   prison   at  Ijeavenwnrth,  i 
though  "hard  labor"  h©  not  in  terms  inchided  in  the  sentence,  may] 
legaJlv  be  emploved  in  the  labor  or  at  the  trades  indicated  bv  section  j 
1351,  R.  S.,  R.  ^7,  640.  Jmm,  1876;  61,  601,  Mar.,  1877;  P'.  4£,  101, 
July.  1890. 

XVII  A  4  g  (41.  Ileld  that  tho  commandei-  of  tlie  prison  post  atl 
.Vlcatraz  Island  wa.t  Auth<iri/,ed  lo  nud<o  and  enforce  all  necessary  Uldl 
proper  regulations  for  the  safe  keeping  and  government  of  the  mili- 
tary prisoners  there  confined:  ihiit  he  mijjht,  by  the  use  of  force,  if 
needtul.  but  UHing  no  more  force  tliun  was  necessary,  prevent  civil- 
ians from  landing  on  the  islnn<l  in  violation  oF  tho  regulations,  and 
put  such  persons  off  the  inland  as  had  landed  there  contrary  to  the 
sainc;  that,  in  an  extromo  case,  as  where  a  civilian,  engaged  in  aiding 
a  prisoner  to  escape,  and  no  other  mean-s  of  prevention  would  avail,  | 

»  See  Dolan's  «ise.  101  Mwb..  219. 

»  See  Oirc.  8,  A.  O.  O.,  1890;  alao  U.  8.  Posial  Guide.  May.  1B9G,  p.  13.  J 
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ht  might  propcrlv  ord^r  tbo  ptu-ty  to  be  firod  upon  by  the  euard. 
B.Sg,SS5UP..iS7S. 

XVII  A  -I  g  (5),  H'Jd  iliftt  tV  privaU?  monpy  of  ft  gviu-riil  pHsonor 
conliiicd  in  a  Unilcil  StaU-s  militury  prisun  may  not  bi»  fnrfeitpd  even 
if  re<:pivwl  as  a  biilw  fnr  ftssiHiiiig  in  vinIatinR  prUon  mlea,  nnd  If 
takt-n  ixHMOivtion  of  by  tbo  coiiuuiindnm  it  must  bv  rolurmxl  to  the 
genepal  prisoner  at  dale  of  releaae.'  C.  &678i,  May  SS,  1910;  £SS8t, 
Aua.  17.  1910. 

XVII  A  4  E  (&).  Wliorv  a  mvinbbr  of  a  Unit«d  States  military  prison 
tfuard  hod  shot  and  killed  &  i^neral  prisoner  to  prevent  his  mc^pc, 
Ar&/,  Uint  it  19  not  good  policy  to  liavc  a  pardon  issued  to  hira  lor 
pui-|>oHo  of  rostorinn  him  to  duty  without  trial  even  though  innnoent ; 
that  surh  procedure  should  be  taken  as  would  keep  thi>  soldier  in  l\ie 
handti  of  the  miliUirk'  aitthoritii-x.  nnd  that  he  sliould  bo  arraigned 
before  a  general  court-martial  to  delennine  whether  or  not  lie  was 
iusiiiied  in  taking  the  extreme  measures  he  did  lo  prevent  the  escape. 
a  S7I 19,  Aug.  3.  1910. 

XVn  A  4  g  (7).  IJtld  that  a  tailor  shop  ran  bn  established  in  the 
military  prixon  at  Fort  I/>avcnwortli  at  wliirli  general  prisoners  can 
be  employed  in  the  making  of  civilian  clothing  for  issue  to  dischargef  1 
g:ener«l  prisoners.     O.  SGWS,  t\b.  10. 1910,  atid  Mar.  IS.  1910. 

XVII  A  4  h  {!).  Penwns  convicted  bv  «our1»-martial  and  sent  to 
the  United  States  penitentiarv  under  Oie  pnivisions  of  the  sundry 
civil  act  of  Mareh  2.  1S!)5  (26  Stat.  333).  can  not  bo  turned  over  to  a 
United  Slates  marshal  for  transportation  to  the  penitentiar>*,  but 
must  Iw  deiivereil  there  bv  the  military  authorities.  6'.  1201,  July, 
1S95:  i0062.  Juh,  IS,  I90&. 

XVII  A  4  i.  Where  a  sentinel  at  Fort  Ethan  Allen  lired  upon  and 
killeil  «  general  pri.wner  who  was  nttcmpling  to  escape,  .such  general 
prisoner  not  being  under  Ids  immediate  charge,  held  that  the  guaid 
at  a  military  post  must  be  considererl  as  a  wnole,  and  the  mere  fact 
that  ccrtnin  meinhenA  of  the  guard  are  usHtgiiod  to  iho  duty  of  watch- 
ing certain  designated  prisoners  does  not  relieve  the  other  members 
of  the  guard  of  the  duty  of  preventing  the  escape  of  pri»ouors. 
C.£S423.  Ju7if.  n,  1908. 

XVn  B  I  a.  Two  soldiers  at  a  military  post  refused  to  do  extra 
fatigue  duty  imposed  upon  them  bv  their  captain  for  ftiihng  to  make 
a  proper  More  at  target  practice,  "the  captain  caused  one  of  them  to 
be  ti*d  up  by  his  wrists  willi  his  feet  partly  raised  from  the  ground  for 
some  nix  houni.  and  the  other  to  be  mj  tied  up  fi»r  about  one  hour  and 
to  be  iinmerHCcl  several  times  in  a  water  hole,  lleid  that  such  action 
was  whollv  without,  jimtilication,  the  punishment  inflicted  not  being 
sanctioned  by  law  or  usage,  or  warranted  by  the  circumstances  o? 
the  case,  and  that  the  ollirer  was  elearlv  amenable  to  trial  under  the 
«isly-nrcond  article  of  war.     P.  60,  SUl,  Jwu,  189S. 

XVlI  B  1  b.  A  soldier,  who  hail  been  improperly  allowed  with 
otheraof  a  detnehmeiil  to  enter  a  saloon  and  dnnk,  becntiie  disorderly 
and  iniuhordinule  in  pubhc,  without  however,  committing  violence. 
The  captain  commanding,  in  attempting  to  i-epress  him,  ai^-saulted 
him  by  striking  him  on  tiio  head  with  a  Guveniiiicut  riOe  with  such 
force  as  to  fell  him  to  the  ground  &n<l  render  him  senseless,  at  the 
same  time  infhcting  a  severe  contused  lacerated  wound  on  liis  rig^t 
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ear  which  renilcrcd  it  JiW  for  suvtrrul  daj-s.  Tliore  was  Dotliiog 
a  mutiny  nnd  no  !ienoti»  diftonler  in  llie  commanri.  ItM  lliiit  tlio 
viok'uco  iif  tho  ofliciT  wiia  ((roiitly  in  oxcoiw  i>f  liis  tmthority  i*nd 
wholly  unjustifiable,  the  i&el  that  the  soliHur  waa  under  the  inmionce 
of  liquor  g'ling  to  aggravutp  the  ollicor'^  <iir<-ns«.  Anil  reeammendei 
that  tho  captain  be  brought  to  trial  under  article  62.'  P.  ^5,  SS, 
June.  l8ffS. 

XVII  B  1  c.  WliiTO.  upon  lh«  trial  of  a  soldior  <«n\'ictod  or  insub- 
ordinate conduct  and  severely  sentenced,  it  was  shown  in  exndenco 
tJiat  at  the  lime  of  such  conduct  ho  was  subjected  to  nunitive  treat- 
ment by  his  (.-ompany  oomuinDder,  who  caused  him  to  D«  tied  up  and 
^;a£g<>d,  and  it  appeared  that  there  was  no  indication  of  mutiny  or 
other  exigpucy  iu  tiio  command,  kfUt  that »tuch  trcatjneut  wtia  arbitrary 
and  unwarranted  by  law  or  usago,  and  a  mihtary  ofTenso  on  tm 
part  of  the  oliic-er,  and  adtmrd  that  clemency  be  exerriaed  in  the  caao 
of  Ihe  soldier.     H.  oS,  I9S,  Oct..  ISS6. 

XVn  B  1  d.  Itespect  for  the  person  and  office  of  a  sentinel  ia  as 
strictly  enjoined  by  militaiy  law  aa  (hat  re(iuire<i  to  be  paid  to  an  fl 
ofiicer.  As  it  is  expressed  in  the  Army  Uef;ulutions  "all  persons  of  V 
whatever  rank  in  the  service  are  required  to  obaerve  respect  toward 
aeutiuels."  Invested,  a»  the  private  H'dilior  frequently  i»  wliilo  on 
his  post,  with  a  grave  responBibtUty^  it  is  proper  that  he  should  be 
fully  protected  in  the  diacnarge  of  hig  duty.  To  permit  any  one,  of 
whatever  rank,  to  molest  or  interfere  with  liim  while  thus  eniployMl, 
without  becDraing  liable  to  a  severe  penalty,  would  obviously  estab- 
lish a  precedent  iiighly  prejudicial  to  tlie  inlerrsts  of  the  fler\'ice.  So 
whore,  in  time  of  war,  a  heuteuuut  ordered  a  soldier  of  his  rej^imeut, 
who  had  been  placed  on  duty  as  a  senliy  by  superior  authorilVt  to 
feed  and  take  care  of  \m  hoi-»o,  and,  upon  the  hitter  rr-Hpt-ctfully 
declining  to  leave  his  post  for  the  purixisej  aasailed  him  with  abusive 
language — hflft  that  a  sentence  of  dwmissal  impoaed  by  a  ctmrt- 
marlialuijon  such  ollicer,  ou  Ids  conviction  of  tliis  offetuie,  waa  fuily 
justified  by  the  requirementa  of  military  diacipUno.  It.  IS,  SSe, 
Fth..  IS86'. 

XVn  B  1  e.  Held  that  a  company  couunander  has  no  authority  to 
require  a  soldier  to  contribute  money  to  the  conipany  fund  in  lieu 
of  trial  bv  court-martial.     C.  Sfmt'Jvly  tS,  t900. 

ZVII  Sit,  The  pay  of  the  offender  or  offenders  can  bo  roaoited 
to  under  the  liftv-fourtb  article  of  war  only  for  the  purpose  of  tlie 
"reparation."  A  military  commander  can  have  no  authoritv  t*>  add 
a  further  amount  of  stoppage  by  way  of  pumsfiment.  R.  8,  671,  JtUVf 
1864. 

■  lBpropoTGaMM,otcoutM,uwbeM  violence  Is ampbyed.  unrapv  ktlcirjpUil.  etc  . 
by  mldien  vho  ftiw  mutinnu*  or  dinrd«rl):,  or  in  umtt  iiniicr  dior^c.  furi-n  may  tm 
uaed  t«Mnit ibem  sccordii^  to  tli«n«cMnt)eaof  the  csm;  moG.  O.  53,  Hdqra.  of  Amy, 
IW2;  do.  2.  Ww  Dept.,  1B43;  G.  C.  M.  O.  47,  Hdqm.  oJ  Aroiv.  ISJTi  G.  O.  IB.  Dope, 
of  V*.  and  N.  l\,  1804;  <lo.  40.  Depl.  of  Ui«  Eiiot.  1608;  0.  C.  M.  O.  112.  i<l.,  leM; 
do.  00  id..  1671;  G.  O.  23,  Dept.  of  the  Ukm,  1870;  do.  106.  D«pt.  of  DakoU,  ISTl; 
do  83.  DeplottheSwilh.  1873;  ilu.  3I.MU.  Div.  of  Oie  AtUutic.  1873;  G.C.  M.O. 
37  Dcpl.  iH  Texu,  1880.  Thia.  bowc^vcr.  ia  prtrention  and  mrrajni,  not  putiMmmt; 
the  authority  to  um  tb»aMdfuI  force  in  iiucb  ca«M  will  not  iuntify  ihn  xuporior,  wbao 
the  oSender  Is  represed  or  apprehended,  in  aubjecting  aim  to  arbiuao'  pvullwy 
tHaawnt. 
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^V  XVn  Big.  fltld  ttiat  a  revipwing  ofKot-r  \»  not  iiutlioriz«cI,  after 
^bisappniviiif;  nn  acquittal,  to  order  that  the  ncciised  be  cooBned  or 
■)th4-n^'isii  jiuiiMlird.'     H.  12,  S^,  Jan.,  ISG^. 

^P  XVII  B  '2  ft  (II).  Rixltiction  to  tlio  mnks  was  authorized  to  be 
ImDD8«d  as  a  punislimpitt  by  oonrtH-mnrtinl  vipon  comniis»ii;ne(l 
oflicrrs  of  the  Aniiy,  on  convirlion  of  (iljsciico-willnuilrli'nvi'^— by  tha 
ftct  of  March  3,  1S63,  e,  75,  s.  22;  and,  upon  conrictioii  of  the  offense 
of  neglecting  or  rofutting  to  turn  over  to  iho  proper  o(fioiid  any  Ctt|)- 
turcil  or  abandoned  pnjperty  coining  into  tli<i  poasi-ssion  of  t  he  party — 
by  the  set  of  Marrh  12,  1863,  c.  120,  s.  C.  Thin  pimishment,  wKioh 
involved  the  disruisHal  of  the  olTicpr  (W.  I6,4S4<  -li/^-,  IS05)  i?t  no  longer 
Icgal;  (lie  atatutorj'  proviaions  indicated  being  impliedly  conlini'd  in 
their  applicntion  to  inn  period  of  tlie  Civil  War  (or  for  a  limited  ptrriod 
suc^'tvduig  the  same),  and  not  being  i-et-nncted  in  the  Kovised 
Statutes.'  C.  gSHlo  Oct.,  15,  1007. 
U  XVIII  A.  A  bonru  of  oflifen*  convened  to  invcstigute— obtiiin, 
Por  hear  and  examine,  evidence  -and  report,  can,  in  the  abeeneo  of 
spe<^ifie  stHtntorj-  antiiorily,  exereUe  none  of  the  peculiar  legal 
functions  cilberof  acourt-mnrtiulorof  acouHof  inciuiiT-  H.3,  3^0, 
May,  meS:  si,  SSS,  Apr.,  1866;  £6,  ji$2.  Mar.,  mS;  S^^  S,  May, 
lli7t:41,263,Junr.,  IStS.  Ita  members  can  not  be  sworn;  it  can  not 
swear  witnesses;*  civilian  witnesses  can  not  be  compelled  to  appear 
before  it;  nor  are  the  witneasea  who  a])pear  and  testify  legally 
entitled  to  any  compeiL^Mtioii  fur  attembince  or  tnivd.  R.  It,  672, 
Apr.,  1865:  Zl,  S35,  supra:  26,  4^2,  »upra.  Such  a  board  can  not 
try,  nor  can  it  sentence.     R.  It,  G7B,  atipra;  3S,  3,  supra,    Thero  is 

'  111  general  orHerf,  piinUtimcnUi  iii(!kTod  inonily  at  tlin  will  nt  military  com- 
maoder!),  Itavo  htvn  n>i)t>at<.'(tly  CdniU-iiiiiMl  as  illcgnl  and  lurbiddeu  in  pnu;tlce. 
SeeO.  0. 81  (A,  G,  O  ).  lHi2;il'j.  M.  Ud.ini,  o(  Armv.  IM:';  do.  2  4,  War  IJepl.,  IMS; 
do.  ae,  fldqn.  o(  Aimv.  l^t.*);  do,  U!>,  W'nr  Deni..  IMioi  do.  49,  Nartbcm  U«i>l..  1804; 
do.  22,  D«pt.  4t(  the  itstt^.  ISOT.do.  44,  id.,  1871;  do.  63,  Dept.  nf  D«koU,  imi;  do. 
106.  id,.  1871;  do.  40,  Depl.of  the  Ewt,  186B;0.  C.  M,  O.  IB,  id.  1870;  do.  80.  id., 
IRTl;  G.  n  14.  Uc|)l..  ol  th9 South,  1860:  do.  1, 23.  Vi.  id.,  \»n\  do.  9,  Mil.  Dhr.  pf  tfao 
AlUntic.  ]S«!l;do.3l.td.,1873:do.23.  P«ipt.ottho[.ak«x.  1H70;0.  C.  U.O.GO,  Dept. 
ol  ilu!  MiHBuiiri,  1B71.  UHlct-ra  who  iiavo  naoTt«d  to  oucfa  puuiihnieoU  liavu  been 
Itipruti'dly  broiiebt  to  trial  nod  iwtilmi('(>d.  6e«  O.  O.  (A.  A  1,  U.  O.)  of  Jnn*  30, 
L!Sl;do. » (A.  O.  O.).  IWG;  do.  2K.  id.,  1829;  do.  W.  id.,  1832;  do.  2. «,  «S.  War  Dept., 
1813; do.  39.  Hdqn.  of  Army,  1845;  do.  fi3,  Dept.  of  Va.  Jc  N.  C.  1864;  do.  2%,  Dopl.  of 
the  Plalle.  ise?;  do.  II.  Mil.  IHr.of  thoAtkulic,ie60;do.  14.  Dcrpt.  <■[  South.  1809; 
G.  r.  M.  O.  W).  Dow  of  the  Mitoouri,  1871.  8ooU.  O.  No,  10.  Hdiim.  Thiwl  Sepat«t« 
Brigade,  D^pl.  of  North  PhllipplaKB,  B*lMisaa,  Mar.  14,  1902,  nliich  publiahcM  the 
acauitud  of  uii  nflicvr  who  wi«  triad  tor  "  buc^kiiig  and  ngciaK"  ■  drunki-a  pHsoiutr, 
and  oiUfinK  cold  water  to  be  thrown  in  bi«  fnoc,  Seeunou.O.  No.  67,  Ildqn^  of  the 
Anuy,  WBeblDgtoo,  Dec.  6. 1807.  which  nubliahM the actiutiot  a  rourt  iiithecftaeolan 
officar,  who  catxcd  a  priaoner  to  bo  diu^ged  to  the  pUce  of  ilie  summary  court, 
when  that  priioiier  rodwed  to  proceed  to  tut  place. 

*Cmm  of  of&ce<n  «ont«noed  to  thia  puDlduDent,  upon  conviction  under  Uw  flrat 
named  Klatutc,  are  piiblinhcd  in  0. 0.  z7.  War  Dept.,  ISM;  do.  60,  Dept.  of  the  Gulf, 
1863;  do.  38,  Dept.  of  the  EaA.  1884;  do.  36,  Middle  Dupt.,  18S4:  do.  6,  2d  Div..  Gtb 
Amy  Corpe,  1864;  0.  C.  M.  0.26,  61,  Amy  ol  Potomac,  1894;  do.  12  id.,  186$.  No 
inetaaoe  ba«  b<xD  mnt  with  of  tiiu  iniiwDttion  uf  thia  ouulshmciil  upon  a  conviction 
under  the  latltr  iitatiit«.  In  fom«i  iow  rase-*,  diirinn  Ihn  Civil  Wai,  thin  pit niahinent 
waa  ad|tid^!ed~il legally — (oroBeneesothi-r  tban  iIiom  (ip«cii'ied  to  lbeaci£d«signat*d 
in  the  ti-nt.  iioo  caae  of  Brig.  Oon.  1>.  G.  Swaim.  J.  A.  Gen.,  vhu  waaeenteoced  to 
reduction  in  rank;  in  thia  caM  the  record  was  returned  to  thp  court  by  tli«  iSreeldeot 
for  Bm«iidiiieQl  of  eenteoce. 

*ltutwv»co,  183.  R.  8..  aa amended  Uar.  2,  IWl,  which  gmnta  authority  for  the 
•dminialeriiig  of  oaths  in  rortain  cue*. 
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proporlr  no  "accused"  party  required  or  entitled  to  Appear  beforej 
It  u»  bcioro  ft  court-tiinrtial  or  court  of  in<|iiiry.  R.  2,  3^0,  supra.  It' 
is  not  restrictoU  bv  liiw  as  to  tiip period  of  its  kittinf^,  nor  13  it  affected 
Lv  liny  «tatut(>  i.f'limitations.  li.  SO.  £!?S,  Mar.,  1868.  ll»  nwmbors 
(ibougli  in  tlitii.  iiidi-ed,  it  docs  not  ditfcr  from  %  court  of  inquinr'} 
may  present  two  or  more  rejmrta  wlieic  thnv  can  not  concur  in  one. 
R.  41.  S07,  Am-.,  1878. 

xvm  B.  As  A  court  of  inquiry  can  not  be  ordered  in  a  cobv  of  a  [ 
civiiian,'  a  body  of  oflicers  (-oiivcned  to  inquire  into  nnd  r^porl  upon  j 
the  fact*  of  the  caso  of  an  officer  who  ba«  hcon  legally  dismissed  from 
the  forvioe  is  a  mere  board  of  inrettti^atJon,  and  <-au  exercLsn  none 
of  lli(.'  sfKTciftl  powers  of  a  court>martiul  or  court  of  inquiry.     R.  4li 
Z6:i,  June,  1878. 

ZVIII  C.  Ilfld  that  parties  who  appeured  and  (etitilied  before, 
and  at  the  instance  of,  an  officer  charKon  with  the  preliminary  investi- 
gation of  a  cat^,  but  were  not  re<|iiired  to  attend  at  the  sult^eigiietit 
trial,  were  not  ieffidly  cnlillcd  (o  wilncss  fees.     It.  ifl,  /,6.-i,  Juhj,  ISO'S. 

XVIII  D.  The  Army  ap|>rnpriation  acts  now  appropriate  money 
"for  expctises  of  courU-murtial,  courtu  of  inquiry,  and  cumucusation 
of  reporters  and  witnesses  attoncling  the  same,"     Reporters  for  courts ' 
of  inquiry  may  therefore  be  paid  out  of  .such  nppropriiition.     If  Ihoi 
employment  of  a  reporter  for  a  boai-d  of  officers  should  be  auUiorized  , 
by  the  Sorretnn,-  of  War.  pnyment  for  sui-h  H>rx'ico  would  have  to  bo 
made  from  the  appropriation  for  ihecoulingent  oxpeiisos  of  tJie  Army. 
C.G97l,Sfpt.,  ISOO. 

XVZli  £.  As  to  ehnrueter  of  enlisted  men.     (3e«  Discharge.) 

DISHONOKABIE   DISCHAS6E. 

Son  DiBTnAKiiK  I  A;  IV  lo  V. 

Anrii'Lts  UP  War  XLVIII  D. 

UKitNicnoN  .\  A.        . 

Commvtat'tan  or  mitigatinn  o/ Sco  Aimci.Ks  op  War  CXII  A  la;  D. 

ContinuouJi  leniicr  tan  nolantcdntt See  P*y  and  ALLOUa-WM  I  C  5  b  (2). 

Dau  of. Soo  EnLiitTiiahT  1  U  3  c  (9). 

Ititquahfittfar  tUitrUr'treUait Sm  DusimoK  XVII  B. 

lijftel  ail  itatwt 8oo  DlscHiiiOB  X.XII  B. 

Uiac'irusr.  VIII  I  I  c;d. 

RsnaEMENT  II  \  It. 
JMiitnitiU  afitr See  BwuimiiENT  1  DSc  (3);  (U}:(O:(0)i1 

(.*);(*);  (0. 

B^imlnonfiom  Armg ..,, , 8m  nEseanoN  V  F  4. 

PbHHtunf  uilA Sou  Pat  amu  ai-uowanobs  III  C  1  a  (1)  ta4 

Jtawlulmi  mliitmtnl  itflif S««  Bniisthrnt  I  A  0  I  (2);<4);<7)  (ft). 

Ilttyal.  mioeittiU Se»  DinLttAUiiB  XVI  G  U>U. 

I$m* <if  doMng  afitr. 6oo  I'xv  xsa  4UOWAm:Ka  It  A  3  ■  (4) 

lf)|ll- 

HotnvotabU ..S«e  Dihchawib  XV  R. 

QfntindtoUier •S<m  Rktirrmknt  II  I''  3. 

tundmtnTvia  nothonentandMll^ful See  ENLivrMsvT  I  D  3c<ll). 

Smtri%ce  t^ imprimnrntnt  \MUtdi» Seu  UtHOHARuR  XIII  D  I>. 

'  But  in  th*  COM!  ot  a  ii)iitni.-t  auivmii  mm!  O.  O.  Nu,  S06.  Wur  Dofit..  Wadi..  I>ec. 
17,  iwn,  wbirb  publwhM  th»  SndinK"  ol  a  court  of  inquiry,  iriiich  <iourt  invcMiieatwl 
the  coDiIuct  oJ  a  cootnct  auraMa,  and  recommended  thin  his  couaeciioii  wiu*  Um 
ndUtary  mttIca  be  unalnatad. 
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DISMISSAL. 

See  Omci  IV  E  to  F. 

SfitttmilatuM BeeDtBCiPUNB  VIII II; la;  b. 

Ar  poiitieal aetivitj/ '... .See  Civilian  khplotibb  XI  A  4. 

irmoeaUi  oAcr  e«eu(tim See  Dibcipunz  XIVEQf  <I);  XV  CI. 

bdiAoturabU 6m  Fab  don  XV  B. 

Ofofietr SoeOmoi  IV  E  to  V. 

Mmidatary  amOa Bee  Dikipunb  XII  B  8i. 

MUigation  <^. See  AancLBs  of  Was  CXII  A  1ft. 

JfatnvoeMi Sea  Dibohabqi  XVII  A. 

Wtadit,  not  Ttvaoabk Bee  Discbaxox  XVIII  A. 

fojfUa'wkiiepHtomro/var See  War  I  C  11  d  (1). 

fvobmUa' Bee  Ofhcb  V  A  7  f. 

Eto See  Pat  AND  ALLOW ANOsa  I  A  1  *. 

DISOBSDIEFCE. 

See  Abuclbs  or  Was  XXI  A  to  E  S; 
LXII  C  12. 

DXSEESPSCT. 

Bw  Mldtcr See  Abticleb  or  Wak  LXII  C  11. 

wntperior See  Discipunb  V  D  2b. 

Tneimi  eommanding  offieer See  Disofumb  II  D  13  b;  17  b. 

BISTKIOr  OF   COIUKBIA. 

LawofttnermUibm/TaenatioTt See  Pubuc  pbopbbtt  V  H  2e. 

Naiiorutl  Chard  of See  Milttia  XVI  to  XVII. 

Naval  XaUitto/. See  Uiutu  XVIII  B. 

VohaUttn See  OmCB  IVA2d(3)(«). 

DIVnrE   SESVICE. 

AUmdaiteeat See  Ahticleb  or  Wab  LII  A;  B. 

DZnSIOF  COtflUHBER. 

See  ABTicLa8  0FWABLXXIIAtoI3B(l). 

Att^ment  to  command  by See  Comkand  IV  A;  B. 

RemewiTig  authority See  Discipline  XIV  A  2. 

DIVOBCE. 

See  Abticlbs  or  Wab  LXI  B  14. 

DOCK. 

Repair  of  , See  Affbofbiations  LII. 

DOTTBIE  AMEKABUITY. 

See  Articleb  o?  Wak  LIX  D;  L  1. 

Cuttoma$  to  puniskmenl  imder See  Dibciflinb  XII  B  2  c. 

Of  toldier See  Abticleb  of  Wab  LIX  L  2:  CII A  to  I. 

Discipline  III  E  4;  VllI  D  4;  H  3. 

SEAFT. 

During  Civil  War See  Dehebtjon  XVI  D  1  ». 

ENLiamENT  II  A  to  F. 

Multer-inTKtnetxitaTy See  Volitntxbb  Army  II  B  1 1  tog. 

K^d/uerUt SeoDMaanoN  Via 
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DUTAOS. 

0/tqmpmtntJor  militia 8v«  Mii.mA  VII  A, 

DBOPPIVG. 

Dt^ffttr .- 8«e  ItncBXKaE  XIII  A  2. 

IhHciPuxaVlII  I  1. 
ifoneommiMianKl  oMerr  far  dtttrtioK  M- 

turnj  Attn  to  pomlum  ij private See  DBfiERTioN  Vtl  A  t. 

Not  Ugal nxdma ^ ^tmion Swi  Dkbkiitiov  IX  F. 

Offiexr./orileMrtion See  Dksbhttok  XX  to XXI. 

EMl-D^v>:^r  I  B  3  b. 

(mrrr  it  diteharn^awilluiiul honor S»»  Dim-HARoi:  III  F2;  XVI  H. 

lainiOvalo/t^r}rivheniboppaieminroiuli/.Si>»  Ubhertiiim  XVI  C  4  to?. 
Votxmleerjordatrtion Srn  Voluktkkh  Akky  IV  U  1  ■  (&) fb). 

DBUO. 

Prrmription .So«  OlsctPLIKK  V  1)6. 

U»tfif. SsoAicTTL-LKMorWAnXXXVIIIA. 

DBUHHED   OUT  OF  SEB7ICE. 

Sm  Dkhkiitiok  I  D. 
AyamMtM , SmliisapuNsXIl  B3h. 

DBtrNKENNESS. 

Ik/mtt Bee  IUsciplisb  VD6. 

Enli*tjnei\l  ivbUr.  tuff tring from Sec  Enustukvt  IAD  I(&). 

F.vidfnf«<^. &eeDwcn>UNBXI  A  8:  8  a;  XII  A  12  ft. 

Off  duty i^ ^ 8m  DiaCIFUKB  II  V>  18  «. 

On  July 8»«'Awnci.KtiorW*«XXXVIlI  A  toClH 

LXnC  13:14. 

PubUe 8eeAimcLMorWAitLXIBB;;;LXIID.j 

DtBcmjKK  VIII  B. 
Punithmmtfor See  DiBOPLiMB  XII  B2d. 

DUE!. 

Sm  AftncLXH  or  Wax  XXVI  A;  LXII  D. 

DUPUCATION   OF  PAT   ACCOXmT. 

S«i>  AimcLEA  or  Wak  I.X  A  1 ;  LXI  B  IS. 
Trial  for So*.  ninciH.isf:  III  E  6  s;  VD2c. 

DtJTY. 

£TCra  by  noTUvnimiuitmat officer Sec  Army  I  B  1  (k(9). 

Bttnt  ^1  toUitr See  Pat  an- D  Ai-lovakcba  I  C  6  to  7. 

MouTittd f>L>L-i>AV  ANi>Auj>wANceaI  BT  to8. 

Offmiettommiitfdu'hiUim Snn  AnTtn.Kii  or  War  LXll  Cift, 

ParoMpriioneroftiMr. See  WakI  0  11  il  (2)  (e). 

RtlUffrom K(w  CoiiMrNiCATioMii  I  B2;  C. 

Target  praelia ,,... SeeCLADtB  V. 

Trial ^Jg* advoratt SocDucipunb  IVCl  tofb. 

UMMlluinud  badoM  ran  not  hwont  on.....Soa  Ikuoxu  arMaur  II  A  2  a;  b. 
Unamiorited mwli  fan  not  &««ora  «i...See  InstSKU  op  Mekit  I  D. 

DWEunra. 

Fortible  mtrjf , See  ]>S8EBT]ok  HI  B. 

DuaruxB  I A  2;  3  a. 
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EASEUEKT. 


Krpmiiitiirti  on  Jonrf  nifjfl  lo. 

TilUtubj<rtt« 

hAortline 


,,S<ti!  AmiorBrATioMt  XVIII, 
Sop  Punun  Propsutt  VIII  C. 
..Si>e  CoMUAND  V  A  3  f. 


EFFECTS. 

DtetattH  offieer  or  $oUier Sfo  AntlCLUor  WjtxCXXVlA;  CXXVll 

OJbrr  trJho  tUtrrt* See  DKOEitnoK  XX  C. 

EFFICIENCY  REPORT. 


^ 


By  Ttfimmtal  fomminder SeeAnnct.KS  nrWAR  XXIX  D. 
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I.  SCOPE  OF  THE  ACT  OF  AUGUST  1.  1892 Pagt  SSS 

n.  -PrBl-K;  WOKKS  ok  the  INITED  states-? PagtSm 

m.  requirements  as  to  preparation  of  rONTRAOTS  FOR  WORK 
^H  COMING  WITHIN  THE  PURVIEW  OF  THE  ACT  OF  AUGUST  I,  IS92. 

^H      DVTIF^  OF  OFFICERS  HAVING  CHARGE  OF  'PUBLIC  WORKS  OP 
^m  THE  UNITED  STATES'  IN  REGARD  TO  ENFORCEMENT  OF  THE 

^E  ACT  OF  AUGUST  1,  1893 VaytS'J! 

*       n.  APPLICATION  OP  THE  ACT  OF  AUGUST  1.  1862,  TO  RIVER  A.\D 
lURBOR  WORK. 
V.  WHAT  CONSTITUTES  AN  "  EXTRAOItlllNAItV  EMKRGENfT  "  UNPER 

THE  ACT  OF  AUGUST  I.  1892? 
Tl.  HOW  EXISTENiK  OF  AN  '■EXTIUOKIUNARV  EMEIIGEN<^V"  IS  TO 

BE  DETERMI NED Poft  SOf 

Vn.  FOKEMBN   AND  INSPECTORS  WHO  DO  NOT  COME  WITHIN  THE 

APPLICATION  OF  THE  ACT  OF  AUGUST  1.  1892 PujMiS.t 

Vin.  CERTAIN  CASES  TO  Wilfcn  THE  ACT  OF  AUCiUST  1.  1S92.  DOES  NOT 

1  APPLY Pag«m 

I       H.  WHAT  CONSTITUTES  EIGHT  HOURS  WORK PageSW 

^K  I.  CERTAIN  PERSiiXS  WHO  COMK,  AND  CfiRTAIN  PERSONS  WHO  HO 
^F  NOT  <OME.  WITHIN  THE  A  PPL  II  ATI  ON  OF  THE  A(T  OF  AUGUST 

I.    IftBl'. 

WHO  SHOULD  INSTITITE  PROCEEDINGS  IN  THE  CASE  OF  A  HO* 
LATION  OF  THE  A(T  OF  AUGUST  1.  1892. 

I  SECRETARY  OF  WAR  HAS  NO  AUTHORITY  TO  REQUIRE  OF  BID- 
DERS AND  CONTRACTORS  FOB  SUPPLIES  THAT  THEY  SHALL 
OBSERVE  AN  EIGHT-HOUR  LAW. 
THE  ACT  OF  AUGUST  I.  1892.  IS  PENAL  AND  GIVES  NO  CAUSE  OK 
ACTION  TO  RECOVER PagtSM 
I.  Tiio  original  statuto  «n  this  subject. — the  act  of  June  2!>,  isns, 
inw»ri)iir«t('d  in  ^^cctiuii  373S,  11.  S. — merely  pn>viilod  that  eight  huure 
dhoulil  "conslitule  a  day's  work"  for  laborers,  etc.,  employed  by  tha 
United  Stutes*.  It  Iibs  been  held  by  tlie  Supreme  Court  •  (L'.  S.  v. 
Martin,  94  U.  S.,  400),  that  tliis  enaclmcnt  woa  merely  "a  directioa 
by  the  Government  to  its  agents."  not  "a  contract  between  tlie  Oov- 

'  Prrmrcd  bj"  Lieut.  Ool.  John  BirjillQ  Porter,  judge  advocalc,  imisUknt  to  th« 
Judge  Advocate  G««iersL 
*  And  we  19  Op.  Atty.  Odd.,  6S5. 
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ernment  and  its  labnrem,  that  (ught  houra  slmll  conHtitute  a  daj'a  H 
wurk,"  and  thul  it  liiil  not  "nrcvent  ttio  Govornmcnt  fmm  inukinfj  H 
agre«m<tnts  with  them  by  wlucn  thetr  labor  may  bo  more  (or  lees)  tliao  H 
eight  hours  n  day."  The  act  iJius  failed  of  its  apparent  object.  To  H 
cure  litis  defect  the  act  of  AuRust  1 .  189a  (27  Stat.  340)  was  passed.  ^ 
Held,  therefore,  that  the  t#rm  "public  works  of  tlio  United  Stat«(," 
used  in  tli«  firvt  Kec-ttoti  of  thu  lulor  act,  should  not  bo  narrowly  ctm- 
stnipd.     P.  55.  IS5.  Au^.  ?«,  ISOS;  C.  .5^.9,  Itec,  S,  1898;  18811, 

Nor.  ^,  t!i(ir>.  m 

n,  JJdii,  that  the  coiistniction  of  lovoee  on  the  banlcs  of  the  Xlis- W 
sissippi  Kiver,  in  acronlance  with  the  plans  of  the  Mlssitiflippi  River 
CommtBsion,  was  n  public  work  of  th«  L^ttitcd  Slates  in  tlio  scnso  of 
llie  act  of  Atieust  I,  1892  (27  Stat.  340),  although  the  United  States 
did  Dot  own  ttio  land.'  A  proprietonthip  in,  ur  iunsdiclion  over,  the 
thine  constructed  ia  not  nocessarr.  The  United  Stat-M  expends  au- 
nimlly  nmre  than  $20,000,01*0  for  the  impmvt»nicnt  of  rivn-a  ami  har- 
bors, but  iho  sreatL-r  part  of  this  is  done  without  acquirinj;  Ullo  to,  or 
jurisdiction  over,  the  premiBea,'  The  question  under  the  act  is  not  in 
whom  18  tlio  tillo  or  lurisdiction,  but  who  is  doin^  the  work.  The 
construction  of  theso  levcea  is  u  particular  work  appropriutod  for  by 
Congress  and  to  be  contracted  for  by  the  United  States.  It  is  there- 
fore one  of  the  "public  works  of  the  United  States,"  aud  subject  to 
the  provisions  of  tnis  statute,  P.  55, 155,  Axtg.SS,  189$.  It  has  been 
held  that  the  followini' are  "pubhc  works,"  (1)  Work*  of  river  and 
harbor  improvomoat;  U.  S.v.  Jeflcrson  (60  Fed.  Rep.^  736).  Under 
thid  head  would  fall  the  street  work  and  the  construction  of  the  laiye 
sewent  of  the  District  of  Columbia.  (2)  All  tiehl  works  coDStructcil 
for  public  use,  as  railways,  canals,  waterworks,  roads,  etc.  Ellis  v. 
Com.  Council  of  Grand  liapidti  (S2  N.  W.  Kep.,  24^) ;  Winters  v.  Gty  m 
of  Duluth  (84  N.  W.  Rep.,  78S,  789).  (3)  Sewere  have  been  ex-^ 
eluded,  though  huitt  bv  ttie  public,  where  the  cost  is  chained  to  abut- 
ting owners;  Cilv  of  iV'nver  r,  Rhodes  (9  Colo,,  554:  113  Pac.  Rep., 
729,  733).  (4)  'Roada  are  public  works;  Lane  v.  Slate  (43  N.  E. 
Rep.,  244,  245).  The  only  utterance  of  thia  ollice  on  the  subject  will 
bo  found  in  parii|^aph  I  ante  (Eight-hour  law)  in  which  it  is  said  that 
the  words  "public  works"  as  used  in  the  act  of  1892,  should  not  be 
narrowly  construed.  It  cloarlv  covers  works  of  river  and  harbor  im- 
provement,' and  probably  pubUc  buildings  as  well,  but  there  is  no  ^ 
deei-iion  that  ex|ire!*sly  includes  buUdiuf:;*.     C  18811,  Nov.  4,  19(f5.      ^| 

Where  a  vessel  bclon^rinK  to  the  United  Sttiles  is  moored  lo  a  dock, 
wharf,  or  landing,  owned  by  the  Government,  hiht  that  the  wi)rk  of 
repairs  on  such  vessel  by  a  conlpuctor  would  not  be  on  a  "puWio 
work"  of  the  United  Sliites  as  cuutomplated  iu  the  act  of  August  I, 
1892.     C.  gOlGO,  Apr.  S6.  1010. 

Having  regard  to  the  opinions  of  tlie  Attorney  Oenerat  *  that  tine 
law  is  not  applicable  to  a  vessel  of  the  Navy  under  construction  inth« 
openttion  of  a  conlract  with  a  private  establishment,  held,  that  it  u 
liWwiso  ina])|dicable  to  repairs  on  a  Government  trani^purt  which  nt* 
similariy  maJe  by  contract.     C.  S0169,  Oct.  8, 1906,  and  A  ug.  S,  1907. 

'  V.  8.  «.  Gftrtiii-h.  2£i  U.  8.,  25r. 
»Z8t>i>.  .\1ty.  (k*n-,30. 

»  Swi,  lK.«T\'M,  on  thin  point  BllU  v,  U,  8,  (306  U.  8.,  246). 
*SeOp.  Ally.  G«n.,  30:  It/id. 3B.    Hl-v,  liowevat,  Ui«  act  ol  Uu,  4, 1011  (U  B»t, 
12S7),  and  the  upinioa  ot  th«  Comptroller  (hencoD  (XVIII  Omp.  Doc.,  03). 
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Where  a  contract  w  giv»n  fi»r  repairs  to  n  Oovi>mra«nt  vessel,  ttio 
repairs  U>  b*  ina<lB  at  n  (lovonHnont  d<K'k  or  under  conditions  which 
conlioiie  the  VftMel  in  th»  active  control  of  thetioreramentaitlhori- 
tiw,  the  ei;7ht'hour  law  may  iKThajM  apply,  but  when,  »s  in  the  co^A 
before  ub,  the  vessel  is  tunieu  ovrr  to  a  contractor  for  tvpnirs,  at  tJie 
eonlract'ir's  plant,  ami  so,  fur  tlio  time  bpini;,  out  of  tlio  arlive  control 
of  the  GovummL'nl,  liM,  thiit  the  rustriclioim  of  the  act  of  August  1, 
IS92,  do  not  apply.     O.  HOIG-J,  Ftb.  27  im7,  and  Fth.  9,  100!). 

III.  Held,  that  it  w»s  not  L^st-iitiol  that  tho  rtHiuircinxnt  of  the  act 
of  Aii^fust  I ,  I!492,  bo  embodied  in  a  contraot,  the  law  ilsplf  Irving  self- 
acting,'  'Hie  rt«ponsibiliiy  r<st«  on  conlrarlors  to  comply  with  it, 
irrofipective  of  the  leniia  and  coiuHtiona  of  tJit-ir  contracts.  Tlie 
ofticeis  who  enter  into  contrai-ltt  on  behalf  of  the  United  Stalky*  are 
not  cliareed  with  the  duty  of  enforcutg  the  law  with  refercmi-'O  to 
those  witn  whom  they  contract;  the  latter  being  directly  responsible 
in  the  matter.'  Any  ton!*!  ruction  by  the  War  iJepartniont  of  the 
rec|uirenicnts  of  tho  not  wouhl,  if  vrronoous  and  not  sustainuit  by  the 
courts,  bo  no  prot^ection  to  rontisctors,  P.  65, SI  I,  Sept.  7, 1S9S;  C. 
11459,  AW.  ^  190};  16W4,  Mur.  29,  1904;  WS8S,  Man  7.  1904; 
tSSn,  ^ov.  /,,  1905. 

IV.  Intpiiir  havinc  been  niailo  of  llie  War  Department  by  certain 
contractors  whether  flic  men  tmnioyod  on  di-ed^*,  A'ows,  ami  lufpi  on 
Lake  Erie,  under  contracts  with  the  United  States,  were  to  be  regarded 
as  cxcepleil  from  tlio  application  of  llie  act  of  1892,*  held  that  it  waa 
not  the  duly  or  province  of  the  War  Dt'partmL-nt  to  dcu>nnine  such 
qucettonii,  but  that  the  same  wore  for  the  courts*  to  decide,  on  trials, 
under  tlio  second  section  of  tho  act ,  of  pcr:ioibi  charged  with  violations 
of  il8  pro\n.iions.  Neither  the  War  or  oilier  Department  of  the  Gov- 
cmntent  can  Iny  down  rules,  or  make  coiwtructions  of  the  law,  for 
contractors,  which  wouM  elfectuallv  pmtect  them  wt'rc  they  brouglit 
to  trial.'     P.  67,  36.  Dec.  13,  189i;  C.  tSHtt.  Sw.  4.  1905.' 

Held,  based  on  Uic  dwision  in  U.  S.  v.  Jcirereon  (fili  Fed.  Kop.  7.16). 
that ,  while  tiie  ordinary'  status  of  certain  men  wds  that  of  seamen  and 
as  ifucli  not  witliin  the  appliratiou  of  the  a<rt  of  August  1,  ISO'J,  while 
actually  engaged  in  "labor  upon  public  work  in  rcmovin"  sna^  and 
olwtnictions*'  the  men  came  within  the  application  of  the  law.  O. 
90169,  Mar.  Wand  SI.  1907.  But  later,  in  view  of  the  case  of  Ellis 
et  al.  V.  U.  S.  (208  U.  S.  '2A(i),  in  wliich  it  was  deciitp<t  that  persons 
employed  in  the  work  of  dredj;!!!*- and  rmk  exravation  in  thu  improve- 
ments of  rivers  and  harlwrs  of  the  Uniteii  States  are  not  employed 
"upon  any  of  the  putilic  w<irk«of  ihi*  Uniteii  Stales"  within  the  mean- 
ing of  ihe'  act  of  August  1,  1S92,  anil  that  the  persona  so  employed, 
whether  on  tugs,  stows,  or  ilredge«,  are  not '"  laborers  and  mpchani>-s" 
witllin  the  meaning  of  that  act,  but  are  to  be  regarded  as  seamen 
employed  on  vessel.-*  within  the  statutes  anil  decisions  relating  to  such 

'  Se«,  hawr^vM,  the  rcqitinnaents  of  par.  742,  A.  R.  (1010).    U.  6.  v.  Gorbioh.  222 
U.  S..  2W. 
^*  Uutfoe  2ti  Op.  Atty .  Oeu., 61, an  lo dulrot  raujaMn  W  report  vlulatloos o(  iho  law, 
B>  Slm;  Ellia  V.  V.  8,  (206  U.  S.,  2«).  _ 

6 

Official  npiiitoD  vfith  a  vj«w  to  Uic  guidaace  of  [loniona  wiig  uay  propopo  Ut  onto' 
Inte  contract  relaiioiu)  n-iih  Uic  IJuiled  tStaten,  ia  Uia  absODce  in  il  *p«ciftt  caM 
^Mxirins  tbeRclkmof  dioSocTCUry.    SM20  0p.,-159. 
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emplo)-m(!nt ;  hfld,  that  since  ih«  oigUuliour  law  is  clearly  not  appU 
cftlH«  to  iliv<lginR  opiM-alinii.4  there  ii  no  requirainenl  tJiat  ui  contrftufa 
for  work  covt-n-d  by  llio  abov«  dccisians,  such  08  drojging,  sna^iti^j 
and  rnc\i  excavation,  a  reference  to  tJie  eight-hotir  law  xhoiiUI  appear. 
C.  S0169,  May  22,  1907. 

While  pentona  employe<l  on  dredges  and  scows  in  dredging  a  chuin 
in  a  harbor  are  not,  within  the  meaning  of  tho  act  of  August  1,  I8U 
iaborors  or  inochanira  cinployod  on  any  of  tho  pubUc  works  of  t 
United  States  (becaii»e  they  ai-e  M-mavn)  TitJd,  that  labnrera  employ, 
siinply  to  load  tosmIs  or  bar-^es  nro  not  seamen  within  the  meaning 
the  foregoing  premises.     C.  20im,  Stpt.  2S,  tOOft,  June  14,  lOIO. 

Whore  stone  or  othor  malvrinl  Is  deliv«'ro<l  on  a  broakwoter  from 
lloatiiig  ptaat.  hfld  that  the  work  of  pkring,  bedding,  or  arranging  thi 
stone  or  mat^riiU  on  ihe  bi-eakwati^r  dotv)  not  come  under  llieprovi»io 
of  the  act  of  August  1.  1S!IL',  if  (he  jiersons  employed  on  the  ftnatii 
plant  ilo  the  work;  however,  if  one  ner^on  itt  contlntiou^lv  employ 
m  such  work,  it  would  sectii  tliat  Iw  snould  be  rosarded  as  ^or  the  tii 
ensagetl  as  a  laborer,  and  could  not  Ite  renuired  to  work  in  eyeess 
ci^it  houre  in  oiio  <Jay,     0.  20169.  A]>r.  26,  1910. 

V.  The  term  "extrnordinarj-  emergency,"  employed  in  the  firsi 
section  of  the  act  of  August  1,  IS92  (27  Stat..  ;i'10),can  not  properly 
!» eon»itrued  in  arlvnnt-e  as  rcfcniuE;  or  nppliciible  to  oiiy  purticuliii 
class  of  cases.  The  question  whether  there  is  or  was  such  emer- 
gency should  be  left  to  be  determined  by  the  facts  of  each  sperial 
iti^t^aucK  at)  it  arises.  A  eii»e  in  which  it  appeared  tliat  a  compliance 
with  the  statute  was  not  possible,  might  well  be  held  to  be  one  of 
"extraordijiarv  emei^ncy."  P.  65,  311.  Sept.  7,  1S92;  GO,  £63, 
July  I.  IS9S:  'C.  13S5,  May  18.  IS96:  14790.  June  It,  190$. 

\lerely  er^ononiical  <;omiidei'ationH  will  not  bring  a  ease  witJiiii  tho; 
oxccjilion  as  an  "oxtraordinarv  emergency;"  tliere  must  l>e  soiiM' 
BUdtlen  unexpect^^-d  happening.''    i\  SVIGD,  July  26,  tOOS. 

Under  the  act  of  August  I.  1S1V2  (27  Stat.,  '^■^^S),  circumstances  of 
meiv  cmeigeiicy  are  not  .suflieient  to  wan-ant  an  exteutnon  of  ttio 
hours  of  labor  hut  the  emei-gency  must  be  extraorriiiiary.     C  3<HS9, 

Od.  A",  imm. 

Held,  that  ordinary  work  of  repair  «n  an  Anny  transport,  whutli< 

I)erformed  by  a  contractor,  or  by  laborers  and  mechantes  employi 
»y  the  QinirU-rniaster'w  Department,  <loe9  not  constitute  an  extr 
orduiai-v  emergency  williin  the  meunuig  of  the  act  of  August  1 ,  18' 
0.  20lfi9,  Oct.  S,  (006. 

Under  the  oixler  of  the  Prifsideiit  of  Sept*'mbtfr  11,  1907,  dlrcctiiii 
that  all  persons  employed  as  watchmen,  lock  tenders,  lock  em- 
ployees, etc.  (we  par.  "12,  A.  K.,  1910),  shall  "be  considered  as 
coveird  by  the  eigtu-huur  hiw,  aud  tliiit  exceptions  oidy  he  nuule  by 
the  Seereiury  liiniself  on  the  case  being  repiirtc<l  to  liim,"  Md  that 
exceptions  were  only  intended  to  bo  made  in  oases  of  emei-gency  or 
where,  owing  to  iJie  nature  uf  the  liuties  of  the  particular  employee, 
he  should  not  be  re^anied  as  within  the  Pi-esident'a  order  or  as  a 
laborer  or  a  mechanic  within  the  meaning  of  the  law.  C.  S0IQ9, 
J^jeS,  i908. 

vl.  No  provision  is  contained  in  the  a«t  of  August  1,  1992  (2! 
Stat.,  340),  for  the  suspt^nmcn  of  its  o]]oration,  and  tiio  Secretary 

'  V.  S.  ti.  Otrbieh,  222  U.  &.,  2S7. 
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War  liBfl  no  power  to  »ufi])(>nd  it  88  to  certain  work  or  placea  of  work 
on  Uu'  thi'Oi-y  thnt  nil  "I'uicrgenry"  v\\sts  ns  to  tlio  same.  Nor  can 
he  lay  down  in  mtvanr^  any  geneial  rule  aa  to  what  would  lie  such 
an  cmpiwnt-y,  aa  would  rcliovo  lui  officer  or  contractor  from  linlnHty 
or  givo  liim  an  immunity  from  pi-oBe<iuUon,  Tlxo  question  of  tha 
existence  of  an  emergcni-y  ta  to  be  dctennined,  in  the  limt  instance, 
by  the  pet«on  carrying  on.  or  iu  rhaiiEC  of,  the  work;  and,  iu  tho 
second,  oy  tho  court,  if  tlie  case  cornea  before  one.'  It  may  bo  said 
cenerally  that  when  thn  emei^oncv  can  be  foi'pswn  it  Is  not  extraor- 
dinary; that  invix^tiscd  rxpcnsu  ami  iuconvonicnco  can  not  coiuditute 
an  emergency  when  they  can  be  foreseen  and  tOiarded  against.     P. 

55,  15S,  S24.  SS6,  169.  Aug.  ££,  Sept.  8  and  S3,  and  Oct.  5.  189t; 

56,  SSO,  Nov.  14,  1392;  C.  1366,  May  IS.  ISS.'i:  9137,  Oct.  19,  1900; 
14005.  Jan.  19.  1903;  14700,  June  IS.  190.3:  Snino,  Oct.  8.  m)6. 

If  "un  extrHordmary  eniorgency"  exists  it  ia  one  of  time  and  is 
created  by  the  requirement  of  tlie  exLiting  act  of  appropriation 
which  rvquii'es  the  nitration  plant  to  be  coniplet«^d  on  a  given  date; 
ajid  the  determination  of  its  existence  is  a  question  of  ffu.'t,  to  be 
determined  br  the  officer  in  charge  of  the  work,  whniie  conclusion 
in  that  ixgnnf  i^  8uhje(;t  to  review  b\-  tho  courts  should  an  action 
lie  brought  for  the  enforcement  of  the  penaltv  which  ia  imposed  for 
its  violation  in  the  act  of  August  1.  1892  (27  Stnt.310).  The  applica- 
tion of  Iho  remedy  which  is  provided  in  the  statute  above  cit*'d  u*.  by 
its  express  terms,  veated  in  the  courts  and  not  in  the  executive 
departments  of  the  Govenmicnt.  C.  16104,  Mar.  89,  1904;  20169, 
Oct.  n.  1909. 

VII.  At  th©  Ijeavenworth  military  prison  tlicre  are  employed  cer- 
tain  civilians  as  "foremen  of  meehiuucs,"  who  are  paid,  under  the 
sundry  civil  appropriation  act.  a  stated  salary  of  $1,200  ptr  annum, 
and  u'ho^ie  duty  it  is  to  dii«ct  the  labor  of  the  prisoners.  The  regula- 
tions framed  for  Uie  government  of  the  military  prison,  punmatit  to 
section  l.'JIJi,  R.  S.,  require  more  than  eight  hours'  labor  per  diem  of 
the  prisoners,  and  eonsecguently  mure  from  these  foremen.  Utld  that 
the  latter  wore  not  entitled  to  the  benefits  of  tho  act  of  August  1, 
lSlt'2.  ehnp.  S.VJ,  ns  "Inborein  or  mechanics,"  tlie  statute  not  being 
applicable  to  lliom.'    P.  65,  ZSO,  June  7, 1S94;  O.  20169,  Oct.  4, 1907. 

On  the  question  of  whether  foremen  and  timekeepers  on  duty  wiUi 
gaii^  of  workmen  employed  by  contractors  on  public  works,  a«  well 
as  night  watclimen  employed  by  contractors  to  proti-rt  their  property 
come  within  the  application  of  the  actof  August  1.1S92  {27Siat.3-10), 
hfld  that  tlie  poniona  referred  to  con  not  properly  he  held  to  oomo 
witliin  the  tenns  "  laborers  and  mechanics"  as  used  in  the  statute 
in  miestion.  C.  20169,  Dtc.  13,  1907.  Iltld,  tJiat  a  man  whose 
employment  i/i  of  u  hi^h  grade,  whose  work  \n  not  manual  in  any 
sense,  but  whtise  employment  la  associated  with  mental  labor  and 
skill  only,  is  not  a  laborer;  nor  can  he  be  deemed  a  mechanic.  If  we 
apply  the  foregoing  opinion  to  an  inspector  in  tho  Quartermaster'B 
Department,  stationed  in  a  facton",  such  an  inapei^tor  is  not  a 
laborer  or  mechanic  n-ithtu  the  application  of  the  act  of  August  1, 
1S92,  since  he  has  no  manual  duty  to  perform,  but  is  a  liigh-grade 
employee,  as  Is  shown  by  his  salary  and  also  the  fact  that  ho  has 
been  required  to  pass  an  educational  examination,  and  has  no  work 


'  U.  8.  ».  Garblsh.  222  U.  8.,  267. 
ail06'— 12^— 38 
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to  perform  not  a8mK;iat«(l  with  im-utal  labor  and  skill.     C  ^\6Q,^^ 

Aw.  17,  woe.  ■ 

VIII.  The  net  of  August  1,  1892  (27  Stat.  340),  provitlea  thtt  !(■ 
shall  he  unlawful  for  any  officer  of  the  United  StatM  Govcroment  or^| 
any  contractor  or  subcontractor  whose  duly  it  shall  bo  to  employ,  ^| 
dirMt  or  contiYi)  the  Bcr^-ictia  of  laborors  or  nu-V-hanies  (on  piibric  ^M 
works)  to  rpguiro  or  permit  any  such  laboivr  or  mechanic  to  work  ^M 
moro  titan  eight  hours  in  anv  ono  cali>n(Iar  day  rxropt  in  ca-to  "f  ^| 
extraordinary'  emergency.  But  where  a  suhcontructor  uun.'lia»i.-d  ^M 
window  blindi,  saatiea,  etc.,  for  a  public  bnihling  at  a  factory  in  ^M 
which  the  cmploy<^c8  were  working  more  than  eight  hours  n  day,  hut  ^M 
over  whom  he  had  no  control,  it  was  held  that  the  statuto  did  nut^| 
applv.'  a  7S£S,  Nov.  £1,  1899;  188SI,  Nov.  9.  t906;  20189,  May  M 
IS.  1911.  ■ 

On  the  question  of  whether  the  act  of  August  1,  1892  (27  Stat.  340),  H 
appli<'d  to  contractorsfumishing  theQuarttfrmaster's  Department  with  H 
suppUes.  hfld  that  it  did  not.'     Whether  or  not  laborers  or  meeliaiiic^  ^| 
are  employed  on  "  public  works"  depends  largely  on  the  question  of  tbo  ^| 
title  to  thb  articles  or  materials  upon  whidi  they  are  at  work.     If  the  ^ 
latter  helonjj  to  the  contractor  the  laborer  or  mechanic  can  not  bo 
regardpri  as  employed  upon  nuhlic  works.     Xor  is  this  view  of  the 
question  in  any  way  afTectcd  uy  the  fact  that  Goveniment  iniqiectors 
may  be  employed  to  inspect  and  report  upon  the  various  stages  in  the  ^j 
manufacture  of  any  supplies  for  the  Govenimcnt.     C  £0169,  July  S3,  ^| 
1906.  ^ 

Where  lock  gates  were  delivered  in  sections  bv  a  contractor,  and 
erected  in  place,  held  that  the  act  of  August  I,  1892  (27 Stat.  340). 
applied  to  the  work  of  ossemblin)'  the  sections  at  the  lock  sil*  and  to  ' 
the  erection  of  the  gates  in  the  lock  by  the  contractor.  C.  £0169, 
Apr.  SB,  1910.  Had,  per  contra,  that  the  work  involved  in  the 
construction  and  assembling  of  a  lock  gate  in  the  shops  of  n  con- 
tractor, the  gate  to  he  later  erected  in  the  lock  by  the  I'niterl  Stal«8. 
did  not  cume  under  the  act  of  August  1,  ISD'i  (27  Stat.  340).  C. 
£0169,  June  Zl,  1909. 

The  iiulallAliou  of  electric  lumpH,  conduits,  etc^  by  a  private  cora-j 
pany  in  the  public  parks  of  tlie  District  of  Columbia,  and  on  tlie  high- ! 
way  bridge,  tJie  lamps,  etc.,  to  remain  the  proiierty  of  tJie  company,  I 
hetd,  not  to  be  a  "public  work"  of  tJie  United  states  or  of  tlie  Dutnctj 
of  Cnhimhia.     C.  20169,  July  S6,  100.9. 

Wliero  niot«riali4  orBuiiplie-i.such  as  lumber  or  cement,  are  delivered! 
bv  a  contractor  on  land  or  in  a  warehouse  owned  or  leased  by  the , 
Itnited  States,  Jiftd,  that  the  the  work  inrolved  in  unloading,  assorting, i 
and  piling  such  mutenaU  or  sup])lics  should  not  be  reganied  as  being] 
upon  a  "public  work"  within  the  meaning  of  the  act  of  August  1. 1892i 
(27  Stat.  340),  if  they  shoJI  have  hcen  purchased   by  the  United' 
States  or  by  a  contraetor  on  a  public  work  from  an  independent  con- 
tractor as  supplies  and  materials  to  he  put  into  tlie  actual  work  of 
construction,  such  materials  being  delivered  by  the  independent  con- 
tractor, who  furnishes  the  same  under  his  contract  and  is  required  to 
deliver  the  same.     0. 20169,  Apr.  30,  1910.  _  _      _  I 

Where  a  contractor  quarried  stone  on  the  shore  in  the  vicinity  of  j 
the  site  of  a  proposed  dam  which  he  was  under  contract  to  conslVuct 
,. _^ — . • — — -  . — -^ ^p-. 

>  See  20  Op.  AUy.  Qen.  4H;  26  Id.  80;  XVIII  Comp.  Dee.,  Oa. 
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for  the  Government,  held,  that  neitlier  the  act  nt  Aiipust.  1 ,  18B2,  nor 
the  Anny  Kcigrilations  wero  Bpplicablw  to  )Iio  pivUminarv  work  wf 
miHrrj'ing  stone  alon^  the  shore  in  the  immediate  vicinitr  of  the  dam. 
a  torn,  Jviy  S7.  {009. 

Wltere  n  coalractor  built,  on  private  f;n>un(l.  a  crib,  lo  bf  Utor 
floated  into  position  and  sunlt  as  ihe  hasw  of  a  pierhead  he  had  con- 
tract«il  to  build  for  tht>  GoVi-nimi-nl,  htUt,  that  the  crib  could  not  bft 
constnied  as  coming  under  the  tlrrlsions  and  opinioiK  rospocting  the 
procurement  of  manufactured  articloH  or  materiala  for  use  in  public 
work,  and  that  tim  labor  on  tlio  crib  mu»t  hv>  considered  bo  bo  on  a. 
"public  work"  within  tlie  meaning  of  the  act  of  August  I.  1892. 
C.SOWa.Junell,  1909. 

JX.  An  executive  oftioer  can  not,  m  view  of  section  3736,  R,  S.. 
l^allv  direct  that  laborers,  workmen,  and  mechanics  employed  by  and 
on  )M>linlf  <if  the  (lovernnu'nt  fihal!  be  given  lime  without  loss  of  pay 
to  vot«  on  election  dnv,  if  such  indulgence  would  reduce  the  number 
of  working  hours  below  eight.  0.  2092,  Oct.  BO,  }S9$.  IJdd.  tbat 
the  law  (act  of  Aug.  1 ,  US'.i^)  is  not  violated,  as  to  the  hour»  of  work 
of  employees,  so  long  as  the  aggregate  of  their  several  periods  of  duty 
docs  not'cxcecfi  eiglit  hours  in  &  calendar  day.     ('.  20W9.  Jan.  9,  J  908.^ 

Wliere  a  laborer  or  mechanic  has  worked  for  eight  hours,  in  any  one 
calendar  day,  for  the  United  States,  held,  that  it  would  be  a  violation 
of  tlio  law  for  a  contractor,  having  a  knowledge  of  that  fact,  to  require 
or  permit  the  laborer  or  mechanic  to  work  for  additional  hours,  jn  the 
:-■.'.■  -.r  I  nil  (111  ]i  dftv,  uiwn  ajiy  public  work  of  the  United  Stales.  C. 
■,  ;"'M      '■■.  I.<H)7. 

Thfi  law  .III. I  '...'iilfttions  require  that  the  laborers  and  mechomc^ 
emjiloved  >i"  u  i  uu  being  built  by  the  Government  .shall  not  bo  re- 
qmnxf  to  work  in  excfsy  of  eiglit  hours  in  any  one  calendar  day;  and 
it  would  he  an  eva.'Oon  of  the  law  to  employ  tliem  for  leas  thaJi  eight 
hour*  on  the  work  of  dam  conatruclion,  anil  tlien  nut  them  on  quarry- 
ing work  in  such  manner  that  the  aggregate  of  tlie  two  work  periods 
would  exceed  eight  hours.  C.  £0169,  July  S7,  1909.  Iltid.  that  to 
require  a  man  to  work  in  n  quartcrmaster'it  stable  for  seven  hount  and 
further  require  that  he  shall  sleep  in  the  stable  during  tlie  night,  until 
relieved  in  tlie  mnniinf ,  in  orrler  to  he  available  in  case  of  fire  or  acci- 
dent, would  not  be  a  vmlation  of  the  act  of  August  1,  1892.  C.  80169, 
Nov.  11.  1907. 

Z.  IleM,  that  a  "hostler"  at  an  anteual  is  neither  a  "laborer"  nor 
a  "mechanic"  within  the  meaning  of  the  eiglit-hour  act  of  1892, 
C.  S673,  Nov.  26,  1897;  SOW.'),  .Mmi  2.  1911.  Similarly  hfU  with 
rcspecl  to  lock  emplovee«  on  river  locks.'  C.  4^14,  Aug.  SO,  and  July 
16,  1901.* 

janitor  for  .Shiloli  National  Park  I'ummission.  although  hi^  duties 
would  include  field  work,  held,  not  to  bo  a  laborer  withm  the  mean- 
ing of  the  eighi-hour  law.*     0.20169,  Ma]i2.  1911. 

Stevedores  and  longshoremen  como  within  the  application  of  tJic 
act  of  August  1,  1892.     C.  20169.  Jan.  15.  1907. 

'  Sa  Op.  Atty.  Gon..  M;  id..  805. 

>  See  20  Op.  Atty.  0«a..  409:  26id..€4:  id.  633:  and  A.  R..  74S  (UIO). 

*0n Sept.  11,  1907,  IbePrendenl  ordered  thmall  perwns employed  untchtnen, 
lock  tendor*.  and  lack  vmplnyera  be  craiaidemd  uii  covered  by  the  eight-houi  law. 
Bee  aiM  in  infa  coDDenion  par,  743.  A.  ft  (1910). 

*2eOp.  Atty.  G«D.,  623. 
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Held,  tliftl  all  laborens  omuluyed  by  tUe  ollicora  uf  tUe  Soldiers'  Homo 
«i<»  HtricUr  "omploved  bv  uio  Oavertunent  of  tbe  United  Sut«s"  und 
tlint  tiio  act  of  August  1,'  IWi,  is  applicabl«  to  thant.  C.  20169,  Dec. 
9,  1907} 

Hdd,  that  the  act  of  Augii»t  1,  18D2,  is  appIicaUe  to  laborers  and 
mechonicti  I'mployed  <^>ii  t)i{-  ijubjio  work  of  tlic  United  Suitrs  in  tlie 
Pliilippino  Islands.     C.  IU702,  May  12,  1006. 

Tlicncluf  Au^iBt  1,  IS',)2,/i<Wiiiit  to  apply  to  laborers  and  ni«jh»n- 
ic9  pniplnyed  by  the  Board  nf  Road  ConunisBioocrs  for  Aiuskti.  C 
SOim,  May  27.  iS07.' 

XI.  It  is  not  llic!  duty  of  tbe  Socrotaiy  of  War  to  iuetit  utc  prot^^^d- 
ings  for  vinlnliniis  of  the  act  of  1892.  I'arties  who  think  the  law  is 
bciQf;  nolated  by  coolructor»  should  Huboiit  tht^ir  coniplaint»  to  Uie 
pmppr  Unitt'd  Stato»  attorney.  ('.  7323,  Aov.  21, 1899;  16104.  Mar. 
29, 1904;  16X82,  May  7, 1904-  UM,  that  it  is  beyond  the  autJiority 
of  ilie  Secretary  of  War  to  impuMi  a  comUtion  upon  bidders  or  con- 
tractors Uiut  arlHrs  wliifh  (h*-v  imdortake  to  furnish  for  the  use  of 
the  military  t'stabUshmrnt  shall  bi-  maniifacturi'd  iu  shopcj  or  places 
in  which  eight  hours  of  labor,  and  no  more,  are  reouired  of  the  me- 
chanics aiiuuporativos  who  are  ciigu<£:ed  iti  llii-ir  prouuetiou  or  manu- 
facture. C.  SU169,  Mar.  l.i.  l.'/OS.  HAd,  that  the  act  of  Auffust  1, 
1S92  (27  Stat.,  344),  is  gtcuaJ  in  its  nature  and  gives  a  claimant  no 
cause  of  action  to  recover  for  work  in  excess  of  eiriit  hours  a  day.  C. 
SOieS,  Feb.  It.  1907,  Mar.  16.  1907,  and  Oct.  29.  1908. 

ElIGIBIUTT. 

Civ^ianemployeufortampaSgnbadgt Sen  Inhiiimu  ur  ueiUT  III  B  3. 

Ditfhargtdtowifr/oretrtipait*»/tn«nt. ,  .Spo  Ixbionia  or  krutII  (i. 

Divorred  man/or  appoinlmtnl  at  cadet Hve  Ahmv  I  LI  1  o  (1). 

Fbr  appointment  at  o^ffurr Sec  Dkhkiitkim  XX  F. 

For  appointmiKKu  Htond  iifuUiutnt. . . .  .SepOrncR  HI  A  1  b  (ti):(5}(K). 
Pot  appmniment  «r  mlittnual  a/Ur  dU-  Sev  Omcii  IV  £  1  c;  2  f. 

miwaV, 
Forappomlmmt  tfi  Mtdirat  Retrmt  Corpt.. Sen  Anxr  I  G  3  (1  M)  (a>. 

Foreampai^  ftarfjf See  iMSiatctA  or  HKarr  III  B2, 

For  rommittirm  in  Volutitttn.,., Spq  MiUTtA  XVJl  A, 

For  rftliitmtnt  <if  detrrltr 8(»o  UB§Bim(iN  Vi  h. 

For  entutminl,  not  rrsiored  by  pardon Soa  Paiiuon  XIV. 

Formlulmntt See  P'xlistmbnt  I  A  9c  tod;  ID;  B  3  taD. 

BfOpABDON  XIV, 

For  Gmenl  Staff. SeoOrncK  111  Die. 

For  gunner'*  bm^ S«e  Insiunia  or  mrut  ill  C. 

ForiiuiiatofhoiMr S»fO  IsairiMA  or  meuttI  A2d:d(l). 

For  promotion  of  offlrrr  ttwbr  mupmrinn  See  Pabiion  XV  C  2  a. 
/wn  nmt.  OmcB  III  B  1  a  (t). 

tor  rtappointment  at  tndtl Soo  Armt  I  D  1  d  (3);  Z  b. 

For  rtrnUttmmt S«>  Enusthbnt  1  I>  to  II. 

Officer  intUgibte /or  rrrtyfiialio/ merit Spo  Iksii-.xia  ur  HBUIT  II  I. 

Philippine iiaruti>ffirer,Jor dull/ vnthmHUiaSr^a'Wii.mt.  VI  A2d. 

'Act  of  Aug.  1.  ISQZ,  Aiwa  ^^t  a|>plv  to  laborvni  Rnd  tnechnnini  in  the  employ- 
mcnt  of  ihe  Ponsma  Hailroe<l  &  l^ttoniddp  Line.    35  Dp.  Atty.  Gen.,  406. 

'BeeXIwi-Bf.  I'.  8..  UB  IVd.  Itep.,6S6. 

Thu tut nl  .\u.f.  I,  1K92,  nhall  not  apply  to aUeo  laborers einploy«d in  the ooDMnie- 
tion  ol  (h^  Iftlhniian  CannJ  within  tltu  Canal  Zone  (Pmuidu),  act  of  Feb.  2T,  19M;  nor 
to  uneldlled  aUeo  bboTets  and  to  the  (oranian  an<l  •\ipnrintpmloaU  «(  nich  laboren 
employed  in  the  conatniction  ol  tbe  iBthmian  Canal  wiiUn  tbe  Oanal  Zone,  act  of 
Jane  »),  1906  (24  Stat..  34  and  669). 
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Stkad  oMetn  «  witmbat  ttfgaurai  eourt-  8m  BBiiRSiiKirr  I  E  2  f. 

JMrtdofietr/oradvanammtinffniib S«e  R>tik»ikht  I  C  2  a;  2  b, 

Rttind  tjfieerfor  vuniovMp  on  eevrU  of  See  Rktihuunt  I  K  2. 

Bitb^ojfieer  to  hold  civil  ofiee See  Rxiiubi»nt  I  G  3  to  4. 

RtHrtd  lolditrfar  artijkatt  <(f  merit See  IiisiaMU  or  lUBrr  II  E. 

BtHrtdtolditrtoioUeiinloffict See  RktibuhntII  D  toE. 

ToeamMumd. Sea  Cohiuns  I  A. 

Taeetmumdl^  Adjutant  Oerural. See  Cohkakd  I  A  1.  * 

To  eomMond  bjf  Omtnl  Staff  officer See  ConuMD  I A 1  k. 

To  amanmd  ojf  marint  officer. See  Command  1 B. 

To  eowtmand  oil  quarUnuuler See  Command  V  B  4. 

TbMdoffiet See  Pardon  XVI  A  1. 

OmcB  I  A. 

IKUrOFATSD  nvoB. 

See  DncHAfioi  XII  G 1;  S. 
Rkbidknci  II  B. 
JMuAiwiil^. See  Enustmint  I  B  I  b  <B). 

XKBEZZISKEVT. 

SeeABTiCLMorWABLXF;  U1IB;0I 
to  4. 
Dbbirhoh  V  B  18  a. 

Bg  eoKtmitiarg  ter^tant Bee  Enusthbmt  I  D3c(I8)<i). 

Bf  officer See ENLUTMaNT  I  D3dt3). 

Bt  officer  of  eobHer't  paji See  Abticlss  or  Was  LXI  B9c. 

BiiTeendt Bee  Debibtion  XXII  A. 

CkKfing^. See  Discipunk  II  D16b. 

D^Tmof.. See  DiBCiFLiNB  XII  A  12  b. 

EmJeneeof. See  Akticleb  o?  Wab  LX  A  4. 

DlBCIPLIKE  XI  A  IS. 

Failvre  to  turn  public  immey  into  IVwinuy., See  Public  money  I  A, 

Pardon  of. See  Pabddn  VII  A. 

Poctexaangtmmeg See  Gotbknhbnt  aobnciu  II  B  S. 

EKESQEHCT. 

See  ElOHT-HOUB  LAW  V. 

EKPIOTES'S  LIABZLIT7. 

P»  injuriet See  Civiuan  BMPU>TBxe  XII  to  XIII. 

EXPIOTXEHT. 

Abandonment  of. See  Civilian  emplotibb  XIV  A. 

Alien  and  eonmct  labor See  CoNiaACTS  XXIII  to  XXIV. 

Army  ■mundan* See  Ammt  bahdb  I  A  to  D  3, 

Army  to  end  civil  authority See  Abmt  II  to  III. 

Auihoriied  civil,  of  officer* See  Office  IV  A  2  e  to  C. 

Of  alien SeeAuKNVII. 

PociHon  of  master  inaekiniet See  Civilian  bmplotbbs  V  C. 

Selired toldier See  RbtibbmbntII  D1;  E  toF. 

Soldier  OM  teUgraph  operator See  Pay  and  allowances  I  C  6  a. 

Soldier  on  fuHoiigk SeeABBBNCB  I  C4d  (1);  (2). 

Abmt  I  C  1. 
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£N£UY. 

8«e  Pabdon  X. 

At  pruonm  of  iivr ......Soe  Wax  I  Otic  cod. 

Cepfurt  of  prunMri  by Spo  Win  I  (Ml  d  ti>e. 

Oc/urtuffi  tfurin^  im/ Svo  War  I  CT  a, 

JSindmetbg Sii»  Discm-mnb  XI  A  6  a. 

fnhabttanU  o/ inriurttlinitorf  SbUtt K«m>  AKnci.Koor  Wah  XLV  D. 

In  I'hiUppinr* S<?))  i'i.aixs  VII  A. 

Loot  of. Hpe  \Vi«  l('8u(l). 

£NOIIf££S  filUGADE,  UNITED  STATES  VOLUNTEERS. 

S<H<  VoLrxTEKft  Ashy  111  A  lo  B. 


ENGINEER  DEPARTMENT. 

i>uliM  of,  in  Tttwct  to  riirr  unrf  harbor  wort 

and  ttatoaet  dtfeiiM See  Arut  I  ti  3  c  (1), 

Navkiauus  wATRim  X  B  to  C. 

ENUSTED  HEN. 

Suf  AiiMY  r  E 1  lo  Ji. 

AppointmtnU  at  offiftrt Soo  Oktick  lit  A  1  b  toe;  Ob. 

Can  not  be  o^iarrt'  tfrvanU -See  AnncLEsor  Wab  XXI  C2a. 

Akmt  1 1"  1. 

Cimealdvtu SooCn-iUAK  kmplotkiui  VIII  A, 

Clothing iMwiana Sm Pat axdaluiwahces II  A 3a  tob. 

Court  TTporttr Sou  DiactPUNK  IV  B  3  ft. 

lUirrU'.nof. Soo  DuiinTOi>i. 

Viidia/i/t  tff Sea  Diac-'BAnns. 

Duty  vnlh  militia Btn'MtunA  VI  A  3  c. 

Hect  and  light  lo , Sci«  Pay  akd  auowamcm  II  A  1  d  to*. 

Line  of  thitv  itatUi Sw  Likb  orDiTT  11;  111. 

Muttfrin  during  Civil  War Soe  Voluktsrh  Ahmv  II  II  toC. 

P^tannolbealtaditd., ,.,.....,.,.,... Sea  Ahxy  I  C3. 

Jfayo^. Bee  Pava.sd  ALLOWANCE*  I  C  to  D. 

Pvrthattoftvppliafrvm Soo  Co  nth  act*  XV  to  XVI. 

Rankt^. 8»R,ivK  I  DtoE. 

Rttiiknc* ^ See  KimtDiiN't-E. 

Rttirtmentof. Soe  RmutMKS'T  II  to  III. 

Tamtiai\<if. SwTax  I  loll. 

VolxintttTt See  VoLUNTBEB  Abmv  III  DtoO. 

ENLISTMENT. 

I.  VOLUNTARY.  

A.  EuLWTkiKXT  ta  A  Contrail PofttM 

1.  All  eullsnoente aro  voluntary PagtSOS 

2.  Odih  iiol  eswuiial  lo  ralivtiueut. 

a.  Statnmnnl  of  ago. 

3.  Constructive  contnct  of  onllMneDt. 

a.  riviljaniu.-qu:o«riiiginUl«e>lMDUnrebjrgeBenlcoiin-iiiMnkl. 

b.  MiliUuy  t-unvicl  pordonod  wid  rot4uii«d  lo  Mrvlce. 

c.  Oiricer  ol>ey«  llle^  onJcr  roduring  bim  to  ntafch 

4.  EnUalnieiit  (lu  Siinday  l«giil I^g€$04 

8.  Pay  maybnoxiuccd  piin(liji)[itii!i"(iinait, 
0,  Enlutmant  tui  Mrvlco  at  partlculiu'  plai'c  nut  aulliari(«i!. 
7.  VoluntMn  «itlu(t«t]  ilircrlty  iiilu  iho  L'nilw]  Btutm  Mnk'e. 

9.  Dat«  of  eolutinont. 

a.  Fixed  tn  oath. 

b.  Dftl«  Biil4>dat«d  to  correct  delay  by  Ibo  CanmBiMit. 

c.  Date  tint  antedated;  no  delay  by  Oov«mBiMit T\tffS05 
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VOLUNTARY— ConUnuod. 

A.  ExLurMK-VT  18  A  Co vnu^rr— Continued. 

9.  Fnuduleuicontmclof  eiilutmoDt. 
1.  Deflaod. 
b.  EIem«aia  uf, 

0.  EnlwtmpDt  ot  iiKiligiblo*  without  iniwpiMeBtttioB. 

(1)  Minor  without  couseat  of  pareoU. 

(2)  DiNchMxed  felom PagatOt 

d.  DmorUv  from  Nat*/  fmuiiuleoUy  ealiatv. 

e,  l)«(Mirter  fruin  Muiiiia  Curjm  frauduLmtly  oilinU. 
(I)  MoJnbcT  of  Nntionol  (Itiard  traudul«nlly  «nliitb«. 

1.  l^uUuleat  DUlistlUltUt  nut,  VllirJ. 

(1)  Enlistment  of  wldiiT  diKhoritnd  without  honor. 

(2)  Enliatment  o(  soldier  diiiUoaorably  diovbaiKwl  lur  dvmf 
tioit. 

(3)  Enliatment  ol  etcnp^  mDitary  convict Page  607 

(4)  Eiiltttuest  oi  <IU<'hiitgtKl  military  oouvir'i. 

(5)  Enlislinrat  of  men  iiwlijpblo  undt^r  motion*  IllUuid 
lUV,  It«vi«ed  Sututw. 

(6)  Enlistmi'at  uf  minor  witliuut  4:un«Qnt  o(  paraotii. 
(T)  NoQfiuiutory  Iraudulcitt  cnliftSMnl, 

(a)  Mvried  mui Pagt  eos 

(6)  Conroalmant  of  d(K)iia1i  brat  ion  not  eututory. 
(8)  EnlistmeDl  la  violation  of  Illtit^tli  urticle  uf  wnr. 
%.  Diiipctulion  uf  fniiidul«ntly  «nli«tud  nldicr*. 

(1)  DifhoDoniblj' dinohar^ed  Mtldlen  wbohavaealist^. 

(2)  MiQun  wlio  have  vnlUtud Pagt€0> 

(3>  Dcwri<tn>  who  hnvo  nnlUlod. 

(4)  Suidlen  dischauK^  on  toriilimto  of  dittbility  wbo  luvtt 

mliirtnd, 
h.  P^liry  in  handling  traudtUent  euIlMmenl  of  dewrter. 
1.  DJKhujta  without  honor  should  not  be  given  after  a  court  haa 

dvclincd  b>  diahooorBbly  di)iuhiu]{0  a  noldior. 
k.  Law  of  cvnlract  applio*  to  ^udulcct  onliatmMit. 
1.  Survite  uuilvr  Iniuduli-iit  (.-nlutincnt,  legal,  and  if  bomott  and 
faithful  ended  by  ftn  hnnor^blo  diiichflr)[e, 

m.  Fraudulent  enUstment  counts  for  roiEr«m«Dt PagtSlO 

n.  Strvire  un'dor  fraudulent  enlistniMit  legal  for  purpow  ot  ««ra- 

ing  r«rtiflrale  of  morit. 
o.  Service  under  fraudultnit  enliitment  count*  Ua  rontiauoua 
•ervire  iiiilcea  voidod. 

10.  SMTBtuy  may  fix  etatiu  of  certain  claiw*,  i.  P.,  ranrri<'d  rnpn  sa 
tneli^blo  for  enlistmcEnL 

11.  EnUstoienlof  marriod  meii  nmy  bo  nuthoriK^d, 

12.  lCnlLitni«nt  of  colorod  toeu  for  t'onK  Artllii-ry  Corji*  not  HUthoriMNl. 

B.  Statutobv  ItKQDiRKitsNTe. 
1.  Ago  liiDil  in  18  to  36. 

a.  Mkxijntim  ngn  limit. 

b.  Miiiimiun  o^o  limit. 

(1)  Alii'n,  minor,  <H3iuent  of  parenln  who  haw  taken  out 

(2)  Alitn,  minor,  without  ronwnt  of  paxpiita  ....  /■<ip«  C// 

(3)  Iiidiiui,  minor,  conaont  of  pamita,  whan  minor  ha*  taken 
out  pa])m. 

(4)  Pkther  is  nut und  guardian, 
(ft)  Emacclpa[«d  mlno 
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I.  VOLUNTARY-Continued. 

B.  BrATuroHY  Bbquikbiibkw    Cantlaued. 

2.  F«rioiI. 

a.  Three  yean;  set  of  Augiui  1,  ISM  <S8  Stat.,  216). 

b.  Time  Imt  to  b«  made  Rood. 
(1)  Time  not  made  good  diio  lo  fault  of  Goveniment. 

e.  tn  an  Moergoncy  >  toldier  aiAj,  with  hii  cotuent,  bo  cautinucd 
tn  MTvicft  for  mnre  thui  tfaree  yaan. 

d.  EuUstiueat  fur  thnw  yean  dT during- the  WW PagtttX 

e.  Biiliatmnnt  fur  iffo  y<tani  iinlem  iKxinnr  Uraiinkbid. 
t.  tield  beniium  of  exigeacj^  of  8ervlra. 
g.  Philippine)  Si-uuU  mn  not  bo  held  in  tjiiit«d  Sutw  b(>)-utii] 

tenn  of  enlistment  to  participate  in  an  expoailion. 
b.  Can't  be  held  in  order  ta  pay  forfeiture. 
1.  Hold  when  too  nick  fnr  dii>rharv« PaftAli 

3.  Slatulory  Ineligible  dacaee. 
a-  Pardon  doea  not  rortorv  a  folon'a  eligibility. 
t>.  An  officer  in  deeertlon  Ineligible. 

e.  Incarceration  in  a  irarkbonM  dote  not  attach  InellgibDity. 

C.  Ekijutmkmt  in  Tm«  or  Pracb. 
L  Uuly  cltixenaahall  be  enllAled. 

a.  Foreignar  can  notonliat. 

b.  Native-born  mlncm  are  dttseiu. 
0.  Alien  may  enlist  in  tuneof  irar Paf«6J4 

(I)  Rule  for  d«t«rauninir  citiieniihip  of  alien*  vho  reach  31 
in  the  United  Sifttea. 

d.  Alien,  Riinnr,  may  flnliat  in  timn  of  war  with  content  of  poronu. 
*.  Porto  Rica&«. 

(1)  Before  oligibility  in«  confonvd  by  act  of  ConpOM  it 
could  be  acquired  on  makinK  tbf  loKal  daclaratiaa  of 
intention  to  beoumeacitiMn. 

f.  Enlistment  of  I-Mipinoiiin  timeof  ptiaconolauthoriaed. 
C,  Enlistment  of  alien  in  Cuba  In  1902. 

D.  BlBMUSTUBKT. 

1.  Xci  mBximiim  age  limit. 

2.  Pruviuus  service  ubouIUI. 

a.  rntvtnu*  navnl  Morviire  doe*  not  count PafftSlS 

b.  Pr«viuii«  manneeervire  doea  not  count  lor  Army  MTviee. 
o.  Previima  cummiaaloned  aervlce  doea  Hot  count  (or  eaUtted  aorv 

ir«, 

3.  Huneat  and  failUul  aurvlco  lui  tMHiutul  (or  reenlutment. 

a.  Service honmt un<l  faithful  unluHcouttnry  iriuslablinhoil. 
(1)  Remark  "it«r\'ice  not  bone«t  and  faithful"  will  not  b« 

uQtored  except  after  action  of  aboard. 

b.  Doaerlion  docm  not  nocMiarily  render  eorvice  "not  beoert  and 
billilul "  tor  purpow  of  reenUalment. 

e.  Act  of  August  1,  1R34  (2S  Stat.,  21G),  providee  that  no  voldiet 
«hall  be  reenlUi^d  whone  eervice  in  la«t  preceding  torm  wai 
nothoDcetand  fuitlilul. 

(1)  Sort'icn  in  prmumcd  tn  be  lionoit  and  bithful  until  *ot> 
dier'*  conduct  renden  it  uthenriM PafttlS 

{2)  la«t  term  imy  Imve  been  in  volunteers. 

(8)  Felon  piifiontul,  rotumed  lo  duly,  xirvice  bdd  Itoneal 
and  faithful. 
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VOLUNTARY— Cootinusd . 
D.  BBKsuemiENT— OoKiiuued. 

3.  HoDOit  and  (uithful  letvKV  an  owwotul  for  roonjirtinsnt— Coold. 
c.  Act  of  AtiifUiil  1,  ISM,  etc. — Cuntlaued. 

(t)  (i«DunJ  court-nuiTtuI  conviclnroldior  of  felony  butdoM 
notdtwhai^hua;  may  Mrv«  lione»tly  and  (aithhilly 
iw  oach  cuo  htngoa  on  ila  own  metila. 

(5)  Rttmiiorion  of  unaxocutad  aentonc*  of  a  Idoo  dnc«  not 
reiulacprevlouaMrvlceboiiailaud  tiiiliful.  PaftttT 

(6)  Pardon  and  raitomlion  to  dtiienibip  of  n  dUhononbly 
diaehai^ed  Midler  dow  not  render  service  honest  and 
hithful. 

(?)  Apordondownotcbati^previuuscharacler. 

(8)  Pudoa  of  a  dWhaqted  military  convict  not  a  dMsrlar 
<  dooa  not  r«nd«r  servico  faonnvt  and  faithful. 

(9)  Remlaglon  of  unexecuted  aentonee  uf  military  convict 
detterUO'  dace  not  mid«r  «ert'i(Ni  taonmtand  fnilliful. 

(10)  Remiiviciii  of  iint^ecuied  aenienre  of  niiliiary  cunvict 
not  a  deeertur  doos  nut  renikr  nan-iMt  bcmunt  and 
(ailhfiil Fagteia 

(U)  AdiAhoourablyduduugedaoldler'aoen'iceiHnulliuowl 
and  faithful. 

(13)  A  diacharfted  mOitair  convfct's  service  nut  houeat  and 
fuitbtul. 

(IS)  After  mitiicaiion  of  d«eerter'f  eenlon<'e  ut  disbuTiorable 
discharge  may  receive  an  bonorablu  ilisrhiLrgi]  n-Jlb 
MTvice  hoDMt  and  faithful. 

(14)  Deserter  reetored  to  duty  without  trial,  Borvkn  may  be 
bonflnt  and  fuithful.  , 

(15)  Conriciod  deterter  not  e>i>nleoced  to  (liabonorable  dii^ 
chargi^.  avrvice  may  be  huiiwi  and  (nitiifiil.  Pagt  619 

(le)  Convicted  deforler  not  sentenced  to  dishonorable  dia- 
charge;  board  under  mistaken  belief  that  arn-ice 
wbiobtncludcedeseRioinrannot  be  honest  and  faith- 
ful so  found ;  een,-ke  may  be  honest  and  faltlifu  I . 

(17)  Servico  of  eoldirr  dinchnrgi-d  without  honor  may  be 
hon«etand  (ailhful, 

(16)  SecreUiy  of  War  has  discretiim  to  classify  service  as 
honest  uid  foithfnl  (.ir  purjMse  of  reenllstment. 

(•)  Bonotablo   diw^hurget  M.>r%  ice    recorded    as    not 

honcatand  hiibfiit. 
(&)  DeserterrestorMl'iduty  witbouttria). 

(e)  Siildiet  diacbari^sl  without  honor. 
(d)  Soldier  dJochat^d  witliout  honor  alter  action  of 

board Pagt6t0 

(c)  Solilinr  dichononbly  diw-har^d  (or  other  cause 

than  d^Bcrlion. 
(J)  Sultlior  diibonorably  diacha-tfced  tot  deeertloo. 

(f)  Remission  of  sentence  of  convicted  (elon  other 
Uian  dcscTler. 

(^)  Convicted  deeerter  uul  sentenced  to  dialiouoiabla 
diacbaiKe;  Becrotary  ha*  discretion.. .  Pagt  6tl 
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1.  VOUrNTARY— Continued. 

D.  [tEEKLisTMBvr—Conliiiucd. 

3.  HuDOM  aud  Uiihful  tx^n-loe  nn  enenUsl  lot  tDMilwtmmt— Oontd^T 

c.  Act  of  Auf,i><>>'  1. 18EM,  etc.— CoatitiUAd. 

(18)  SecreUry  ot  War  has  discration  to  dMBlf  Mrvtcft  u 
lioDiMt  Mid  faitblul  tor  puipoM  of  rwn1l«tiBWit—  | 
CoDtiaufd, 

(t)  ScJdIer  KuUty  of  offienw  ordiauily  okUitig  U>t 
dwhoii(inibl«  lUnchugc;  SecteUir  l-sh  not 
propctfly  deunntD*  mrh  r««e  u  boa«t  uid 
faithful, 
(i]  Dwchugvd  military  convict;  3cci»Ury  ku  db- 
cwtion. 
•  [1-1  ExreptvbvnaeTvWcleaxlyiiothoDntuid 

faithful. 
(I)  Militar)'  convict;  Secnitary  hna  dlacrMion. 

d.  Act  of  January  12,  i»W  (30  Slat.,  794).  and  act  ol  Uarch  3, 

IS09  (30  Stat.,  1073),  tor  puipow  of  exira  pay  to  olIicPN  and 

onlinttHl  men  wbn  ncrred  huneatly  and  biibfuly  oucolde  of 

the  limits  of  the  United  8tai«6. 

(I)  Rule,  anrvice  ctMolfied  and  mauiMr  and  character  of 

wrvico  during  «klt>UD«nt. 
(3)  Soldier  abteui  irilhout  leave;  druoh;  died;  oervico  not 
hoDCOtand  faithful. 

(3)  Officer  conf«aeed  embeulement;  aervica  not  boixxt  and 

failhtul Pogtett 

(4)  RegulatJona  inaidof  thiaeiatut«torclaMif)'inSHTTwo. 
(6)  Officer   trii'd    by  court-nartial,  ncvertheleoa  eerrlce 

honeM  and  faithful.  rul». 
*       e.  JoiDtr«eotuliDDofJuDe36.1SOe[34  8tai.,S36),IoclaeutynrTicfl 
for  pnrpouM  of  ponaioQ. 
<1)  Au  officer  dtaulned;  mtured  to  duty.  «U:.,  wrvic*^ 

boDcfli  luid  fuirhful P9g4tts 

n.  INVOLUNTARY  ENLISTMENTS. 

A.  DuArreo  Usn  asb  Not  in  SsavtCK  or  I'NrrsD  States  Umtii,  AccarraD. 

B,  ExuimoNi. 

1.  Act  of  February  24,  ISa4<13Slat.,  8),  repealed  cwtuaoxanptiona  in 

Bcl  of  Marr:b  3.  ISKI  (12  Hint-,  731). 

2.  Exemption  of  religious  eecte. 
0.  UtaaiAiunt  or  DiurrED  Mes  Who  Aaa  Not  Aocsptbd. 

D.  SmoTrrurBS I'aft  Ct4 

E.  DaAPTKoMBK  Who  Failed  TO  Kepokt  AT  RGNOKTovawKRaDutiRTBRa. 
P.  Draft  or  Dciixrtkiui  Lkoal. 

I  A.  Kntuttnent  is  a  conlrARt  for  militaiy  service  lUi  a  »ol<lier, 
eDt«ro<]  into  Iwlwoori  a  civilinn  and  tlio  CioviTiimpnt.'     C51SI,0el, 

■Our  lav  not  defining  enlistment,  nor  dcri^mling  whul  iinMi-cding  or  proreedinga 
ehall  or  may  coa»Utut«  s.a  «n1i«lroent.  It  may  be  said,  in  Rener*!,  thai  any  act  or  acta 
vhich  iodicats  on  undortakiuR,  on  the  part  ot  a  perwon  legally  competent  to  do  ao,  10 
Kiuter  miliwry  narvice  to  the  United  State*  for  the  term  requirod  by  cxUttng  law,  and 
an  ftcceplance  of  auch  service  on  the  part  of  tlio  G'>\-emm(-nt  may  ordinarily  be  r^ 
nrdod  an  lesol  evidence  of  a  <-onlrv<-t  ui  cnlLitDit-nt  lif  iween  tbeportiea  and  a«  equlva- 
lent  toatormaliiitrMiroent  wh4>n>noinichainv<uiinnt  ha*  been  had.  The  turty-Miveath 
article  of  war  practically  makte  the  receipt  ot  pay  by  &  party  e«  a  aoldior  ovidomco  of 
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IS.  J89S;  1910,  Dec.  28,  I8&6;  1310$,  Aug.  9,  t902:  20837,  Aug.  IS, 
1906:  S0754,  Sov.  23,  1906;  SOS4O,  July  6,  1909. 

lAl.  The  act  of  .Tune  20,  ISftO  (26  Stat.,  103),  direct^  the  muster- 
ing out  of  tho  cnlUtini  m<-u  of  tho  urtiUi<ry  dcUiclttiiKiit  iit  Wt-sl  Point 
ami  (heir  inimcdiikto  reeidlstment  as  Army  servicfl  racn  io  tht*  Qiiarler- 
maatcr'a  Di-jtartnifriit.  UfUl,  that  it  dots  not  auUiorizo  tlicir  l«'in_g 
forced  itilJt  a  tiuw  coiilnicl  or  rpoiili»t«d  ogiiiiist  their  will,  h»  tlus 
ealisltnciH,  liko  all  oiKcrs,  ia  voliintarj*.     P.  4I,  460,  July,  tSlH). 

I  A  2.  Whilo  tlie  tnkinj;  of  I  he  otith  proscribi'd  by  iIik  >*'coikI  nrticlA 
of  wuri»  not  (*se7it\al  io  the  validity  of  an  enliatment,  it  ia  almost  inva- 
riablv  a  part  of  a  regular  formal  enli:ttjn«nt.  R.  SO.  SIS,  May,  IS70; 
4^.  Sa$,  Mut.,  IS7S;  0.  4631,  Jul>/  X^,  1898;  10980,  Aug.  A,  190V 
11384,  Sepf.  So,  1901;  12140,  Mar.  26,  1902. 

I  A  2  a.  A  rer.niit's  decUi-ati(>ti  as  to  liiti  age  is  no  part  of  thn  oath 
proscribt'd  by  tho  swond  article  of  war.  There  is  no  law  of  tli«  United 
ntHt<'8wlui'h  requires  tliHtt<tii-hde<'lnrations!iulll>A  undoroath.  Hfld, 
Llii'ri«fine.  ihat  whori  tlit'declurntiuii  ia  fulse  thu  recruit  is  not  indiclablo 
for  pOTJun,"  under  section  .WOi.  R.  S.     P.  30,  170,  Feb..  hS\H9. 

I  A  3  a.  A  soldier  wtw  liialionombly  disclmrgcd  by  sentence  of 
court-murtiul  on  iiecount  of  desertion,  subsetiuently  arrestoil  fur  the 
Dame  desertion,  trird  by  court-martial  and  sentenced  to  forfeiture  of 
pay,  etc-.,  but  not  to  oisliunornblo  discharge.  There  is  DO  record  of 
nUhavingpleadedapreviouseonviction.  He  accepted  servJceafterthe 
second  tnal  and  was  later  honorably  d  itiebargod.  Jltltl,  that  as  the  ttnst 
scntene*  severed  him  from  the  service,  he  must  be  regarded  as  a  civ- 
iliiui  until  ho  was  again  aswigned  to  duty  and  that  by  aeoui^'wing  in 
thai  aissi^nnient  and  servin;^  under  it  he  was  eon§truetivelv  enlisted, 
anil  wan  a  soldier  in  the  service  until  he  was  subi^equentlvlionorably 
dttcliargeil.     C.  496r,,  Sept.  12,  1898. 

ZA3  b.  A  soldier  deserted  in  December,  1863,  was  subsequently 
dishonorably  dLsrharj^ed  and  conltned  for  the  desertion  by  eenlence 
of  a  court-martial,  but.  pending  the  confinementj  waa  pardoned  by 
the  Pre-sident  "on  condition  of  returning  and  faithfully  serv-ingout 
his  time  in  Ids  regiincut."  He  complied  with  this  conilitiou  and  was 
honorably  discharged.  Ueld  that  his  returning  to  his  regiment  and 
entering  upon  iluty  a:^  a  soldier  pursuant  to  his  tL^rcetnent  with  the 
President,  constituted  an  enlistment  for  tho  periotF agreed  upon.  P. 
65,224,  June,  1894. 

X  A  3  c.  A  private  in  a  volunteer  company  was  in  1S64  a]>pointed 
captain  in  another  regiment.     He  atxepteu  and  entered  upon  the 

aa  enUMmeat  on  hi*  put,  estopping  liiiii  (n>iu  di^aying  hu  miliury  cupm-ity  when 
•uu^t  to  bo  mndo  nmenable  m  a  dMnrtcT.  Tbii'  rnntmui-il  rrndering  ot  Hpn-iiv  n-hich 
18  accented  diav  coiuuiute  ao  cnliatntenl.  But  enliaitneula  in  our  Anuy  SLro  huh' 
aUnoM  uiv«r!«bly  cvidenr^d  by  k  (onuul  wHtiu);  und  tingsBL-incnt  under  naLli.  Scm 
In  Tt  UcDDnold,  1  l^well,  100.  An  <inli*tini>ni  in  Ui«  act  of  makiiiK  a  conlrart  lo 
■ene  thn  tiovemmont  ia  a  euburdinaie  eupscity  either  in  (he  AJiiiy  or  Kavy. 
EritbMiii  V.  II<!ach.  40  Conu.,  ZSJ.  Ad  <-iilU(tii«nl  uaeontnirt  and  ofreou  a  chanice 
otdUiln*.  /«r«<irimloy,  137U.S..  ISl;  C.»  1.  T.-S.  J4  it.  CI*  ,  ^IS; /.i  wMontoey. 
1S7  U,  S,,  \lt7.  T]te«iaiiil«« employ  ihe  tvnii  "uulixi''  only  wiili  rvfi'mmie  to  rnn- 
tnru  vltfa  penons  who  enter  tho  ArmvwtiioIdUir*.  OabbiUr,  U.  S..  liiCt.  rU  ,  214. 
6  Op.  Atly.  G<^n..  ItiO,  Oct.  %i.  ISKt;'  "Enlblmenta  into ihe  Army,  nuidu  uixier  tho 
laduceineaU  held  out  by  the  laws  o(  the  Uiiiu^d  (^UU«.  aru  (-onlraeU;  and  ulUi'niiih 
the  Ooveniiaent  be  a  party^  atill  tho  (nnlniriii  onitht  to  be  miiHlrucd  aecording  to 
tbow  wdl-«itabliabod  prinapiea  which  mgulaie  coDtiacls  generally." 
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office.  Subecquontl^'  nn  order  wna  issued  purporting  to  revoke  the 
apjjointment  and  directinf;  lus  rptitm  to  hi»  original  company  as  ft 
pnvaU',  Ho  comiiliod  wiUi  llio  onlor.  Hfid  Uiat  while  tliis  order 
woa  in  fact  void,  lie,  by  complj-jng  with  it,  abandonod  thp  oflic<'  of 
captain,  and,  bv  performing  scrricefi  aa  a  privat*-  wliich  wprc  acccpU'd 
and  piiid  for  "by  the  Oov«mmcnt,  conslriiciivelv  cidisled  again. 
a  eS93,  June,  1896. 

I  A  4.  There  is  no  law  or  regulation  affecting  the  vidiJity  of  an 
eniistuiPiit  niudo  on  Sunday.'  R.SS.SBS,  Dee.,  1S7S;  C.  £619,  Sept.. 
1890;  Jane  80,  1906  and  Oct.  19,  1908. 

I  A  5,  Tho  itogagcmi'nt  nliko  of  ufficors  and  soldien  when  entAring 
the  jVrmy  has  always  been  held  to  recognize,  and  to  be  subject  to,  the 
tig^lit  of  tlio  Uovernment  ti>  change  by  law  tlieir  pay  aii<i  allnwanoea 
in  itH  discretion  as  the  public  interests  may  require.  Held,  therefore, 
that,  a  contract  of  enlistment  wan  not  violated  by  the  L'nited  States 
by  tlio  reduction  bv  act  uf  Congnt-gs,  peiKhngliiscnhstlucnl,  of  thepay 
of  a  soldier  from  $!fi  to  $13  per  month.'     H.  34,  US,  Sept.,  1873. 

1  A  6.  There  is  no  stulitte  that  authorizes  oven  the  President  to 
accept  into  or  retain  in  the  mihtary  service  of  the  United  States  an 
individual  soldier  on  a  condition  that  he  shall  be  Mcnt  to  tliint  or  that 
part  of  tlio  couutiy  to  Ber\'e.  A  practice  of  enterinjg  into  such  agree- 
ments woidd  soon  prove  impracticable  and  inconsistent  with  public 
poUey  and  tlie  interests  of  tho  ser\-ioo.     C.  6731,  Jvtif,  1899. 

1X1.  Ildd  that  under  the  laws  relating  to  the  rabimg  of  a  volun- 
teer army,  recruits  for  tho  United  States  Volunteers  are  enlisted  di- 
rectly into  the  service  of  the  United  States.*     C,  4631,  Juh/  St,  1898. 

I  \  R  a.  Held  that  the  date  set  forth  in  the  oath  is  the  date  on  which 
a  soldier  is  cniisled  witliin  the  nicaiiing  of  the  ,\rlicles  of  War.'  C 
10803,  Juh  6,  1901;  IG.'iGS.  July  7,  IDO4.  Held  alw  that  proof  of  the 
date  of  cnhstment  is  not  cssontiol  to  proof  of  enlistment.  V.  $947, 
Mar.  18,  1898. 

I  A  8  b.  WherA  application  haa  been  made  for  recnlistment  indde 
of  the  limit  of  time  but  its  acceptance  bna  been  delayed  without  fault 
on  the  applicant's  part  beyond  the  limit  of  lime,  held,  that  it  is  pei^ 
mlssibh^  under  the  authority  of  the  Armv  Regulations  to  have  (he 
final  acceptance  relate  back  lo  and  take  ellect  on  the  date  of  aceept- 

>  Thi-  raiuo  Is  h^W  in  th?  English  case  of  Wolton  d.  Oaviti,  10  O.  B.,  4S. 

■  "Thu  <ixunutivu  dvpurimMit  haa  dlacretionaty  aulborilr  to  durhium  bcfofe  Umi 
(Ann  <A  Mirvico  hns  expirr^  ({i>iirth  articlfl  gt  wnr),  but  ttM  no  pnin^  U>  vary  tb»  coo- 
Iract  of  eiillstm«iil  ■'     4  Oi>.  Ally.  Geii.,  53S.     (IWT.) 

Tho  Si-cfL'tury  "'  ^^''^^  "^"^  relwiae  »  Mdi«t  from  his  conliaci  of  eullalmt-Ql  by  a  dl* 
churRc.  biilhiu  no  pnwer  to  suspend  it  even  with  theMldior'ncnnscml.  15  Op.  Atty. 
Gen.,  362.    (1877.) 

»  Volunlftr  rrmiiling  «ti'i"«,— Tho  ineiJim]  of  «lilbtD]eaC  In  the  C«ao  of  voluutwti  if 
i«ltiibti>d  by  «Rc.  &  of  the  act  of  Apr.  22.  1S98  (30  Rtat.,  341),  which  confm  nu- 
tlwrity  upon  the  Secretary  o(  War  "to  pTMcribe  such  ralM  and  n^ubtiooa,  n<>t  incon- 
maUal  with  thatenuof  this  act,  m  may  iii  hiajud^ent  be  neCMmy  for  the  purpose 
of  exfttntnins,  on>)»i»inii,  and  mcmi'in;;  into  aervicv  tho  nMn  cnllod  far."  t'ndor 
tli«  authority  thus  conferred  nxiidntiuns  were  prepaiwl  by  the  S*enuay  ot  War  and 
pramulgalM  to  the  Amiy  in  a  circular  from  the  Adjutant  General's  flflico  imdi>r  date 
of  Juno  9,  I8S8,  Siw.  13  of  the  act  of  Mnr.  S,  ISIM)  (30Slnl.  077),  aulhoriMAd  the 
recruitment  ot  n  foive  of  30,000  volunteitrs,  "«Ht1ir)ut  rettriclinn  a«  to  cttiumahtp  nr 
cdiir-Jliriiud  quitlilk-atiijDS."  Fi>r  ordcra  r«gulutliig  the  enlislnienl  anil  ofgaoltalion 
of  thin  Inrrow).'  (iciicr-.d  (tnlcni.  No.  122  and  IM,  A,  G.  O..  ot  1899. 

*  In  n  Orimley,  137  U.  8.,  147.  i 
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aoce  of  th«  Goremment'a  offer  by  the  spplicuit  io  order  that  the 

Boldior  may  be  con«i<lorwl  as  having  continuoti.')  sM-n-ic*.'     C.  £317, 

.  Itay  HZ.  1896;  233.  Atig.  Sn.  1894;  S!l.  Xav.  10.  1894;  S1S3.  Mar. 

\tS,  1806;  JOSSS,   July  £6,  1901;  £48.17.  Oct.  0.  and  Nov.  II.  1909; 

\tSmS.  Dtc.e,  1909,  and  Feb.  SO.  J9I1;  £7734,  Jnn.  19.  1911. 

I  A  8  c.  A  clischargo'I  soldier,  bccatise  of  an  operation  p4>rfomied 
on  liim  for  a  (Ilscbbo  (.■ontrucfcd  in  tlu«  line  of  iluly,  fflilcil  to  rc^nlist 
I  within  tho  legal  limit  of  time  providMl  for  continuous  servit-f.  llild. 
that  the  rt'conl  could  not  be  aiit«dAtO(l  so  as  to  show  that  he  had 
been  continuously  in  the  service.'  C.8170.  May  8.  1900;  3951,  Mar. 
Si,  1898;  3978.  Mar.  29,  1S98;  19S49,  Frh.  24.  1006. 

I  A  0  a.  A  fraudulent  eiilixtmcnt  is  an  enlistment  procured  by 
[means  of  a  willful  misrepreeentation  in  regard  to  a  qualificution  or 
Ldiftqualilicalion  for  etiliittmont,  or  by  an  intentional  concealment  of  a 
MisqiialiBealion,  which  misrepresentalion  or  coiicealin<!nt  hau  had  Iho 
rcffe«t  of  cau^iiii^  the  enlistment  of  a  man  nol  qualilied  to  be  a  soldier 
land  who.  hut  for  such  false  representation  or  cotie^'almeiit.  would 
[hhvc  been  rcji^led.'  P.  56.  £19;  63,  loS;  C.  17019,  Apr.  ^8.  1905; 
\t49l£,  May  10.  1909. 

I  A  9  b.  Rofnre  fraudulent  enlistment  was  made  u  mUitarv  offenso 

by  the  aet  of  July  27,  ISH2  (27  Stat.  278).  it  was  held  that  persons 

fraudulently  eulisting  (except  those  not  discharged  under  a  former 

enlistment)  could  not  be  tried  for  the  fraudulent  enlistment  as  a 

[military  offense,  (or  the  reason  that  when  the  act  was  committed 

[they  were  rot  in  the  "land  forcea."     Held,  that  the  act  of  July  27, 

I  1892.  made  the  receipt  of  imy  and  allowances  a  part  of  the  offenae.* 

To  complete  the  offense,  tne'refore.  entry  into  the  stTvit-e  by  means 

of  misrepresentation,  and  the  receipt  of  pay  and  allowances,  are 

necessary.     C.  7668,   Feb.   10.   1900;  $0£8,  Be.pt.  £»,   1900;  11908, 

Jan.  30'.  I90S;  1S9S9.  Aug.  7,  t90S;  13686,   Non.  17,  1902;  WSBS, 

Jan.  7.  1904:  18547.  Sept.  9.  1905. 

I  A  9  0  (I).  An  applicant  for  enlistment  told  a  recruiting  ofiicer 
that  ho  was  20  yemrs  of  age,  asn.\  was  enlUted.  without  the  consent 
of  his  parents.  HfU  that  although  he  was  ineligible,  under  sec- 
tion 1117,  H.  S.,  yet  us  he  hail  made  no  mUrepresontation  as  bo  his 
age,  his  enlistment  was.  therefore,  not  a  fraudulent  one.*  C.  84SS, 
June  £3.  1900;  4244.  Junf-  2.  1898. 

'  Rev«rae<I.    See  C.  HH4,  Mar.  n.  1903:  ttlm  »oe  Mnw.  decialon  of  Iho  compteillw 
published  JD  Circular  03,  Hrauiqiiaiinni  of  the  Army,  A.  G.  O.  eeriea  lWi\  ■>(»■•• 
'  16  Op.  Ally.  0«u,.  362.    Cue  v.  V.  ,S.,  A\  Ct.  Ck.  ^1S,  Mar.  29, 1M9.    A  Mldior  WU 
dMchxrn^id  Apr.  22,  1899.    Ho  appliud  (or  reeaiiatnient  JiJjr_  81,  J8S9.  m)[ii«d  an 
applicaiioD,  and  pa««d  th«  phvncAl  esauiiiuuiria.    The  tvcrui ling  ofllcor  w*b  ihon 
called  eUewhftre  on  uflic-ial  biMiiiciM,  and  July  -2&,  W&9,  cirtUied  oa  ihe  Bitdier'a  di»- 
I  Chun  cortificitUi  ibut  Ihc  inau  vna  enJbted  Juljr  26,  ISOO.  to  dnlo  July  21,  1800. 
'  Decned  that  the  a^ldinr  wnn  nKtnlUlcd  July  21,  1809.    Boo  piir.  870  A.  B.,  1010  cd., 
••  uuieaded  by  ti.  O.  No.  80,  W.  D.,  rpHiw  lOll  (May  8). 
•SoftVIComp.  Dw..  7.S1.  Mar.  28.  IMO. 
■ThlidefiriiioinTMpublMhpdinpat.e,  (^ire.  IS,  A.  0.0..  1882. 

*  S«e  /n  K  Kuutiiuvu,  ■11  Fed.  Ren.,  87e.  In  the  ca*o  (/a  re  drver,  103  F«d. 
Rop..  624)  tho  court  Bid:  "It  may  woll  bi>  doubled  whether  under  (h«  Condi tutioa 
ICMdntent  mlutments  can  be  miule  oRoomo  puatahikble  by  caurts-nukrtlal;  but  ihere 
caa  be  no  oucaiba  ihai  the  receipt  of  ptiy  or  kllomm-o  nftcr  fraudulent  ealLKmeat 
may  be  dimo  m>  punUhnbln." 

•  /n  »r  Bum».  87  Fed.  Rep..  7M.  Sac.  1117,  R.  S.,  prohlbila  the  MilictmeDt  of 
a  minor  tato  the  Volunteer  «ervlce  without  the  writleo  conwut  of  hia  pareata  er 
Kuaidtan. 
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I  A  9  c  (2).  All  applkriuitforonlUtmontsttttuti  U>ar«cruit.ingo(!R-4T] 
ttiat  lie  had  ktien  ronvicted  of  a.  tvUmy,  and  was  enlislod.     H^,  thsfc] 
Kilt  ciilislinont  wiw  in  cimtravontion  of  sec^tion   1118,  R.  S.^  but  i 
not  void,  and  Jmvbiij  bct-n  i'nU>i-cd  inlo  without  fraud  oouUl  b©  Icrini- 
n&lod  oniT  by  an  lionoi'ahlc  dUchargc,  provided  no  cause  for  anotlier 
kind  of  dbs<.-han;o  hud  ia  tUu  moiuitiiiio  urison.     C  9490,  Dte.  £7, 1900. 

Z  A  0  d.  A  deserter  fn>m  the  Naw  of  the  I'nitwi  States  enlisted 
in  the  Anny  by ooneealiiig  \\w  fiu-tot  8u<;li  do^orlion.    Htld,  that  he] 
fiOiniiiitti-<l  Vlio  ofTi'nsu  of  fraudulent  cnliatmont  and  mi^ht  bt'  brou^^tj 
to  trial  tliprcfor.     R.  ^S,  167,  Jan.,  ISSO;  P.  r,9,  01,  Apr.,  189S. 

I  A  t)  e.  A  soldior  on  trial  for  dftscrtion  from  the  Annv  ploadfyl  in  ' 
bar  of  trial  lliat  aa  he  was  a  deserter  from  tlie  Marine  t'orps  at  the 
time  of  his  eitiistuwnt.  It  w»«  void,    llfld  that  the  court  proiK-ily 
overruled  Uio  pl«i.    Wliilo  tJi«  enlistment  in  tlie  j\rmy  was  fraudu- 
lent, it  was  not  void,  but  voidable  at  the  option  of  the  CiovernmentJ 
oiilV)  whidi  might  hold  him  to  tlie  exiatiiif?  obligations  of  eitht^r  orj 
both  enlistments.     Fraud  gives  only  the  defrauded  party  the  option  [ 
of  disatflmiijig  th«  contract,  but  until  so  disatrirmcd  it  remains  good.*' 
R.  Book  4S.  m,  />«.,  188S;  P.  S,  466,  Dec.  £8,  1883. 

I  A  9  e  (I).  An  applicant  bv  concealing  tlie  fact  that  he  was  a 
member  of  the  National  Guard  was  enlisted.  Held  tliat  his  enlifit- 
ment  was  fraud iileiit.*     C.  1S94S,  Nov.  9,  1910. 

I  A  {*  f.  A  eoidier  was  mustored  into  the  eorvice  aiid  lat«r  di^-f 
honorably  discharged  by  sentence  of  a  court-martial.    Ho  subse- 
quently reenlisted  in  another  regiment  and  served  tlierein  until 
mustered  out.    Held,  that  if  one  who  is  physically  and  mentallyj 
capable  (it  rendering  service  as  a  private  soldier  in  employed  us  a^ 
soldier  and  rendere  that  servicft,  he  is  a  noldior  even  tJiough  there 
may  bo  a  law  forbidding  hit  enlistment   in  positive  terms,   uiileas 
that  law  declarer  him   wholly  incapable  of  making  a  contract  of 
onlistmeut  (so  tbal  any  such  contract  entered  uito  willi  liim  would  tw 
absohitely  void).     The  law  that  merely  pro%-ides  that  he  sliall  not  be 
enlisted  inuld  bo  violated  bv  erdistiiij;  liini,  but  that  coulii  not  altT, 
the  fact  that  he  had  been  enlisted  antl  liad  become  a  soldier  and  had 
performed  i«ervice.     If,  tlierefoi-e,  men  are  enlisted  by  a  recruiting - 
ofliccr,  t  luvugh  his  own  or  their  own  willful  disregard  of  the  provisiuiu)  i 
of  the  law,  or  through  their  fraud  or  deception,  or  the  recruiting  j 
oflicer's  ignorance  of  the  facts,  the  contract  is  simply  voidable,  and 
has  the  same  force  and  etTect  as  the  enlistment  or  any  person  until 
dulv  voided  bv  the  Government.    P.  48,  S66,  Aua.,  >S»i;  SS,  18S,. 
Aug.,  189£;  C.'4797,  Aug.  15,  1898:  6898,  May  11,  1899. 

I  A  ft  f  0).  //m  that  the  fraudulent  enlUlment  of  a  soldier  who 
ha*!  been  dlwhnrged  williout  honor  was  not  void  but  that  the  Secre-| 
tary  of  ^\'ar  may  cause  him  to  be  tried  for  the  fraudulent  enlislmcnt, 
or  to  be  summarily  discharged  therefrom  without  honor,  or  to  ha : 
restored  to  dutv.     C  4077,  Aw-.  £8,  1898.  L 

X  A  0  t  (2).  UeU  that  the  fraudulent  enlistment  of  a  soldier  who| 
had  been  dlshonorablv  discharged  for  desertion  was  not  voiii.  P.  48, 
366:  C.  Sil,  Sept.  l£,  1894;  859,  Sept.  19,  1894;  i^i>  Oct.  15.  1894; 
143^,  June  S.  1895;  1571,  Juiy  19,  189S;  16B4,  Aug.  6,  1895;  2115, 
Mar.  9,  1896;  S717,  Oct.  SO,  1896;  4711,  July  $0,  1898;  &69e,  Z>«e.  £9, 
1898. 

I  Btgslow,  Uw  of  Fraud,  lU.  *  Oir.  12,  A.  O.  0.,  1903,  ud  02,  W.  D.,  UOS. 
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I  A  9  f  (3).  Ilfld  that  Uie  fruudulent  eulisttnent  of  an  escaped 

neral  prisonpr  was  not  void,  and  in  a  particular  c»»o  tbul  liis  rec- 
ord after  such  viilij^tin^iit  warraituvl  the  ivmisstoi)  of  the  unexecut«d 
portion  of  his  sentence,  and  the  rontiiliiation  of  his  ^nlJstmont.  C. 
9099,  Oct.  10,  1900. 

I  A  9  (  (4>.  HeM  that  tlie  fraudulent  enlistment  of  a  disdiareed 
general  pruoner  was  not  void,  and  that  the  Hoklior  may  bo  tried  Tor 
th«  olIoiiDe,  (lischar};ed  without  honor,  or  restored  to  duty.  C  048!, 
Dec.  9.  1S9S. 

I  A9f  (5).  ^c&/ that  sections,  ind-U]8,R.S.,whichproYidothat 
desertera,  convicted  feli>ns,  iiiiiane  and  intoxicated  persona  and  certain 
minoi-a  sholl  not  hv  rnlistcfi,  rtc-.,  aro  directory  only,  mid  do  not 
noc«w«rily  make  void  such  enlistments,  but  render  thera  voidable 
merely  at  the  option  of  the  Government.'  P.  4^,  8S,  July,  1890;  4S, 
"157,  Aug.,  1891:  C.  9490,  Pec.  27, 1900,  avd  Oct.  3, 1911;  17807,  Apr. 
0, 1905;  27607,  Nov.  19,  1910;  27711,  Jan.  17,  1911. 

I  A  9  t  (6).  Jleld  that  the  fraudulent  enlistment  of  a  minor  with- 
out the  consent  of  his 
until  avoided  it  in  valid 


I  parent  or  euardian  is  not  void,  but  voiduble; 
.^  B.  49,  SSS  and  876,  Oct.,  1S85;  50, 130,  Mar., 


'  8«ai.  lllft-1118,  R.  S.,  Corbid  the  ealislnent  of  dfwenen,  cnnrifu-d  (oloiu,  iiuonA 

mad  iuMxifan-A  ppnnTw,  p«ir»on8  over  ib  yean  of  ag«,  minon  under  lU  ymra  o(  igt,  and 

mlDcnover  16  wiiiiuut the wriiiDiicoiiBVDtoI their p««)iUornuudiui>.    Tfa«8upieilie 

Conit  held  (7n  re  Orimley,  1:^7  IS.  i^.,  147,  liS)  tlutt  tha  oiilietmeiit  of  b  pcreon  over 

Bfl6  y«>n  ol  we  wu  not  void,  but  voidable  at  th«  Mttion  ol  tbe  Qov«nuiient  only.    In 

i>deliveriag  ifce  opinion  ol  the  court,  Mr.  Juaticti  »wn«r^  excepting  iiu&nity,  idiocy, 

inhnc)',  or  other  cauM*  which  diaab)e  a  pany  firam  diACgiog  hb  statu*,  remarfcvd  with 

refwean  to  the  diaqiuliflcatioiu  of  overage,  deaenioo,  and  ocmvictioo  ol  fdony: 

V"Tbewai«  niatieni  which  do  nift  iiibii«  in  thnKubi^Dce  ot  the  coiitisct,  do  not  prevent 

^«  chanice  of  kIaiiw,  do  not  render  tlio  new  rolnlbiu  aa<uaied  abnolntelv  void." 

The  third  article  of  w>r,  however,  makee  the  oflenm  of  knowiogly  enllnliiig  Ruch 

I  tiuii,puniBhnb1a,upoti<:iM)viction,bydi)indiMlorRucb  other  piuuabaiecl  on  ucuurt- 

noitial  may  direct. 

'In  r«  Wall.  8  Fed.  Kow,.  80:  McConologue's  aw*,  107  Ma*.,  170;  In  rt  Drew,  26 

(Law  R4f]i.,  i3»;  In  re  Ombimi,  8  Jonw  (N.  ('.),  4U;  Wilbur  r.  Urace,  12  Joho).,  A7; 

fir  parU  Anderaon,  16  Iowa,  60S;  Com.  v.  Gamble,  11  Select.  A  Bawle,  D3;  Tyler  v. 

Poaieny,  8  Allen,  «tO,  501. 

The  enliftnieni  nf  >  minor  over  18  yean  of  afce  without  the  written  coneent  ol  the 

Mrent  or  guudiun  'u-  not  void  but  vc^ble  only.    In  r«  Mnrriivcy,  13*  U.  S.,  1ST. 

I  It  ia  out  voidjible  at  the  iimlsDco  of  the  minorjid.);  but  is  voidable  by  tbe  United 

ifitatw  or  by  iho  parent  or  enanlian.     Id.:  At  r«  wall.,  8  Fed.  Rep.,  Si;  In  re  Daxisctn, 

El  id.,  m»;  In  n  Hearn,  32  Id.,  lit;  /n  rt  Coeenow,  37  id.,  668:  In  n  Dohrendorf,  40 

Id..  148;  In  rt  SponMr,  id.,  Hll;  In  r<  Ijtwler,  id.,  233;  In  n  Uuwd.  90id..  718;  Mcrono- 

logue'f  caw,  11)7  UsM.,  170.    As  the  enliatment  ol  iiurh  a  minor  i»  nut  vind  but  void- 

^ule  onl^^,  he  id,  until  the  L-nlimment  is  duty  uvtiid«d,  legally  a  soldier  and  t»n  deaort 

\Vt  comioil  any  other  nulilnry  offence;  and  wluin  hrld  Fir  tria^  or  punistiffienl  therefor, 

the  intereeta  of  the  public  in  the  admlnWration  of  juatioe  ar»  paramount  to  the  right 

ot  the  parent  or  Kuonliiui,  and  re4|uire  that  the  aoldier  abaU  ahlde  the  cMMeatiencei 

ei  hia  oBeoce  belore  tbe  rij^ht  to  hia  diaclurge  ie  paaaed  upon,    /n  tw  Coienow,  37  Fed. 

Rep.,C88;/NreKsuIi»au,  41  id..  878:  Jn  n  Dowd,  OO  Id.,  718;  McOoiKil<«ue'a  coae, 

MrUaM.,  ITO.    See,  nh>o.  General  Oirfeia,  Ko.  137,  A.  0.  O.,  IBOO,  and  other  author- 

itiee  cited  therein. 

It  is  vuidablo  Bt  the-  iwitanco  of  the  parent  or  guardian.  Com.  v.  Blake,  6  Phil.,  SO; 
TurDor  v.  Wrighi,  6  ibid.,  280;  Uengaa  v.  Ckmac,  1  Serg.  and  R.,  87;  Bendenon  r. 
Wri8ht,ibid.,,f&0;  Seavvyv.  8eri>l0ttf,3Clin.,439;  /n  rvCoM<inow,3;  Ped.Rep.,e6S; 
In  n  Heam,  32  ibid.,  HI:  ft  wDaviaon,  21  ibid..  618;  U.  S.  v.  Wagner,  24  ibid.,  ISA; 
/n  r*  Dohrendorf.  40  Fed,  Rep,.  148;  In  rr  Spenwr,  ibid.,  HB;  In  ti  Lnwler,  Ibid., 
,  jeS;  In  rt  Wall,  8  ibid.,  B5. 

I    A  re  I.aw)er,  40  Fed.  Rep. .  233,  it  wu  held  that  the  ealislaent  of  a  minor  under 

rle  yean  of  age  would  be  void,  with  or  without  the  conaent  of  the  parent;  but  ihii  if 

Bot  tbouf^t  to  bo  the  correct  view.    The  etatuto  probably  renden  tbe  enliatuonl 

voidahle  at  the  instance  of  the  minor,  aa  weU  aa  at  the  tnjrtonoe  of  the  parent  or  guardian 

wbate  the  enlistment  waa  without  hia  conaent,  but  if  the  minor  haa  capacity  to  enter 
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1886;  0.  S870,  Jan.,  1897;  89S^,  Sept.  19,  1900:  ItBBS,  Jvly  IS, 
tei9S,  Oct.  17.  1.907. 

.  I  A  9  f  (7)  (a).  A  murricd  man  enlisl«d  as  a  sjugle  man.'  HeM 
that  Hiich  an  enlistment  )8  not  prohibited  by  statute  and  ia  tlierefore 
not  mlmiaically  illi-^nl.  Held  lurthor  lliut  a»  llin  only  provision  on 
Uie  subject  is  a  rogtuation,  which  forbids  such  enlist m(.>nt«,  such  ref- 
lation 18  really  no  moro  than  a  direction  to  the  riK^ruiting  ofGcer.* 
R.  3S,  7g,  Oct.,  1871;  38,   616  June,  1877;    39,  487.  Fti.^  1878. 

I  Aflf  (7)  (ft).  A  soldier  who  had  twirpbepndishonorablydischarped, 
Oliliiitvd  frauduk-iitly  and  served  liU  term  hmifatiy  arid  faithfully'. 
He  reenlisted  aMin  and  waa  tried  and  convJctwl  upon  Ills  plwi  of 
guilty  of  fraudulently  enlisting  by  falsely  repn^enling  that  ho  had 
nuver  bt-fn  discharf^'d  from  the  service  of  the  Unilud  Stated  by  a  sen- 
tence of  a  court-martial  ajid  wiia  senlpnced  U)  confuiemont  and  for- 
foitu^<^  Hild  that  the  fact  that  his  service  during  his  last  preceding 
term  of  enlistment  had  beoii  honest  and  faithful  removuu  hut  ciuw 
from  the  operation  of  the  art  of  August  1,  1894  <2S  Stat.  216),  but 
did  ooC  protect  him  from  the  olTccl  of  tlio  fraudulent  enlistment,  viz, 
his  intentional  concealment  of  a  disqualilieation  for  rei-nliatment, 
wliirh,  if  known,  would  have  prcvejit.ed  his  reenlistmenl.  C  6290, 
Apr.  80,  1899;  6408,  May  16,  1899;  751,2,  Jan.  IS.  1900;  11677,  Vee. 
S,  1901;  Wtl9,  Apn.  B,  1904. 

I A  t>  f  (S).  An  enlistment  in  violation  of  article  50  it)  not  void  but 
voidable  at  the  option  of  the  United  States  only,  fntil  so  avoided 
service  under  it  is  valid  service,  i'.  48, 4^,  Sept.,  1890;  63,  £54,  Apr., 
1892;  C.3ei.SSSaniiiio9,Sept.,l894;494.0ct..lS94;588,0(i.i£,t894; 
SOS,  Feb.,  1896;  1429,  June.  1896;  1571,Jvly.l8[t6:  1624. Aftg.,  1895; 
S022,  Jan.,  1896;  SllS,  Mar.,  1896;  2269.  May,  1896;  27I7,Oct.S0. 
1896;  1849S,  Auy.  SI,  1905.  Oo  a  trial  for  an  olTense  committea 
during  such  enlistment,  a  plea  by  the  accused,  in  bar  of  trial,  that 
thi.s  enliittment  being  fraudulent  on  his  part,  ia  void,  should  not  be 
sustained.     P.  39,  267,  Mar.,  ISOO;  C.  23644,  Mar.  2,  1909. 

I  A  0  g  (I).  A  anidier  who  ha<l  been  dishonorably  discharged  for 
otlier  ofTeii.-4e»  than  desertion  fraudulently  enlisted  Held  lliai  ha 
may  he  jdluwcd  to  acrvt>  out  such  enlistment  or  ho  may  bo  discharged 
thei'efrom  without  honor,  ur  hroui/hl  to  irial  for  the  oU'ense  of  fraudu- 
leut  ouii»tmeiit  at  the  option  of  the  Guverumvnl.  C.  4797,  Aug., 
1898;  6481,  Dec,  1898;  16633,  Nov.  2.',,  1003;  18192,  Apr.  22,  1004; 

Into  tbe  iUttuM  of  a  witdier,  and  while  In  (hat  nlaiu*  coauaiu  n  tniliury  onDoco,  ha 
dioul4  abido  th*  conMauoDctw  nf  tha  offvnce  bofora  boin^  dwcluuxiKl. 

See  >]w>.  Et  porU  Hubbard  (182  PihI.  Rep..  76)  where  the  decUonuf  ihe  oourl,  quot< 
log  this  sjilabiu.  wan  ea  follown: 

"A  ininitr  nnlintrd  in  tho  Army  when  under  Ihe  «Ko  of  16,  who  ban  enntinuMl  to 
wrve  and  recoi^'e  pay  after  paning  that  age,  aojtiires  the  naius  of  a  mldier  like  ono 
who  waaenliMed  when  over  16  without  tbe  conaant  ctt  Uiii  porenta,  and  u  r'.un-mnnuil 
hu  Juriedietion  to  tiv  and  innlAnca  bim  to  pnnnbmetit  for  d«imrtion.  from  which 
■entoace  he  on  not  he  ducbarged  Oin  habeas  corpue  on  peilliun  ot  hintaelt  or  hEa 
patent*." 

'Tho  i'n1Litin«Dt  of  raumed  men  i*  durounuMxl  by  the  Army  Rseulaiioaa  (669 
A.R.J.ed.  1910.  "»        '  '    -» 

■"UamftDatlhetimeol  blaeulimneotdeniea  that  ho  ia  a  married  num  and  enliata 
Bfl  a  tingle  nun,  the  fact  that  ho  haa  a  wihi  aacl  ebild  doM  net  enlilla  bin  to  be  die- 
chaisoiron  liabau  corput,_  althoush  it  ia  provided  in  the  Amy  lt«ulaliaD8  that  no 
mamed  taaa  ahftll  be  enlisted  without  »pwU  authority  Irom  the  Adjutani  Oemnl'e 
Office."  St  pant  Schmeld,  1  Dillon.  5S7  (1871— No'.  l!l«l,  Federal  Oakm).  8«e 
■tntilar  ruLbd  in  Ferrea'a  com,  S  Beaodict,  442  (ISeO— No.  4748,  Fedcfal  Caaei). 
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Wm>,  Ajpr.  14, 1908;  S3S94,  Jttne  S,  I90S.  Held  further  that  when 
a  man,  smco  \us  fraudulent  t-iilisliucntj  hos  hftd  ajjoocl  fhoraotw  and 
a  reo^ird  for  good  service,  it  ia  the  pohcy  of  the  War  Deportment  to 
TOtftin  the  man  nnd  onjoy  tlio  ndvaulago  of  his  service.  C.  27S07, 
Hov.  19.  1910. 

I  A  d  e  (2).  A  minor  who  enlists  without  the  consent  of  his  parent 
or  guardian  and  procures  his  i-idiHtmcnt  hy  iutontioimlly  coucoalJug 
the  fact  that  ho  is  a  minor,  rccpiving  pay  and  allowances  thereunder, 
may  h«  retained  in  the  sorvioo,  diacliargt-d  without  honor,  held  for 
trial  for  fraudulent  enlistment,  honorabn'  dischar[;ed,  or  restored  to 
duty  without  trial,  in  the  discretion  of  the  Secrotaiy  of  War.  C. 
J^U,  June,  1S98. 

I A  9  g  (3).  A  soldier  fraudulently  enlisted  without  a  discharge  from 
a  prior  enUstment.  HtUl  tliat  he  may  bo  hroiiglit  to  trial  for  desortlou 
and  fraudulent  enlistment,  or  he  may  be  restored  to  duty  without 
trial  and  hold  to  serve  either  Ihe  frauihilent  enlistment  or  the  one  from 
wliicli  ho  deserted,  or  both,  at  the  option  of  tlie  (ioveriimoiit,  P.  l^, 
44s,  Oct.,  1801;  C.  H2t,  Sept.  12,  IH!).',;  Hm,  Sept.,  1894;  ^IJS,  Mar., 
1896;  4003,  Juhi  SS.  189S;  4711.  Au^.,  IS9S;  6466,  Dee.  8,  1898; 
;  551S,  Dec.  SO,  l^OS;  S50S,  Jan.,  1899;  ISSSg,  Sept.  17,  190S;  SOSI4, 
L  Jfcr.  19,  1908;  £5906,  Dec.  18,  1909. 

^B    I  A  9  g  (4).  A  Boldier  who  was  not  a  deserter  fraudulently  enlisted 

^*l)y  concealing  the  fact  that  he  had  previously  been  <liscliai-go<l  on  a 

I      c«rtilic«t«  of  disability.     HfUl  that  the  CAse  could  be  disposed  of  by 

^uvferring  it  to  a  court-marliol  or,  if  that  course  b©  imprartJcahle,  ho 

^Peould  bi>  discharged  without  honor,  or  service  could  be  ac^-flpted  under 

^^tho  fraudulent  cidistment,  in  wliich  case  if  tho  eidistmcut  bo  fuith- 

fidlv  sPFveii  the  solilier  would  become  entitled  to  an  honorable  dis- 

charLf.     6'.  S7.i09,  Oct.  2S,  WW. 

I  I  A  9  b.  In  a  case  where  a  soldier  while  absent  in  desertion  fraudu- 

I      lentlv  enlisletl,  h«ld,  in  accordance  with  the  view  lield  for  many  years 

by  l£e  Department,  that  if  he  was  not  to  be  tried  for  tho  desertion  and 

fraudulent  enlistment  he  should  be  discharged  without  honor  from 

tlie  former  enlistment  from  which  he  deserted,  and  bo  held  to  the 

I      second  or  fraudulent  enUstment.     C.  SS644,  Jvly  1£,  1909;  £0314, 

'      Aug.  SI,  1906,  Feb.  17.  Juhi  13,  and  Sept.  13,  1909. 

I A  9  i.  A  soldier  enlislcii  fraiidulcntly,  was  trietl  but  not  sentenced 

to  dishonorable  discharge.     HtJd  that  the  Government  could  not 

properly  also  summarily  discharge  him.     ^^'hilo  it  might  have  resortotl 

I       to  either  course,  it  would  scarcely  he  just  to  subject  tho  olTenifer  to 

L      both.    P.  60,  174,  Junt.  1893;  C.  1512,  Julu  S.  1895;  18493,  Avg.  31, 

^3905:  £2983.  Mar.  £6,  1908. 

^B  I  A  0  k.  The  enactment  of  the  law  making  frauilulent  enlistment  a 
militar)'  offense  (sec.  2,  act  of  July  27, 1892,  27  Stat.,  278}  did  not  take 
it  out  of  the  law  of  contracts.  Frauilident  enlistment  has  a  two-fold 
character — critntnat  and  civil.  In  tho  latter  character  it  is  a  fraudu- 
lent contract  which  may  be  avoided,  and  when  a  contract  is  avoide<l 
for  fraud,  the  parly  coinmitting  the  fraud  hoa  no  right  to  the  henefita 
of  the  (contract,  (irld  that  it  ih  legnl  to  summarily  discharge  a  fraudu- 
lently enlisted  soMier  with  this  hiss  of  righta  imder  the  contract  of 
cidisttnent.  if  it  should  bo  deemed  best  to  so  <li8poso  of  him  liutead  of 
bringing  him  to  trial.    P.  58,  $18,  Mar.,  1893. 

I A  9  I.  There  is  a  distinction   between  a  fraudulent  contract 
of  enlistment  and  Uie  character  of  service  thereunder.    While  tho 
31106"— 12 39 
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former  is  voidablp  at  the  option  of  the  Government,  tlie  service  is 
legal  MTvicc  and,  if  tin-  cdtitrnot  be  not  avoided  on  account  of  tlie 
fraud,  the-  soldier  wuuld  be  entitled  {"j  sucli  a  discharge  upon  compli" 
tion  of  his  term  as  his  nervicefl  may  merit.  Ileld  tliat  if  the  discharge 
is  an  lionnrable  one,  it  ^ihnuld  in  general  be  viewed  as  establisliiii" 
the  fact  tliat  the  service  rcfontd  to  therein  was  honest  and  faitlifuH 
C.  $66,  Sept.  IB,  1894;  SOBS,  Jan.  27.  1896;  SS69,  May  6.  1896; 

em,  ifay.  iS9d. 

I A  d  m.  Udd  that  time  actually  served  under  a  fraudulent  enlist-  { 
ment  should  be  count<'d  in  computing  the  30  ^eors  necessary  to ' 
entitle  the  soldier  lu  retiivmcnt  under  the  provisions  of  the  act  of! 
Spptember  30,  1890  (2fi  Slat.  .->04).  C.  355,  Sept.,  1894;  SOSS.  Jan.J 
1898;  7108.  OH.,  1899. 

X  A  0  B.  JltlA  that  the  award  of  a  certificate  of  merit  to  ■  soldier 
who  was  serving  under  a  fraudulent  enli.'itmpnt  was  lawful,  and  tJia(| 
upon  being  rcslured  to  duty  without  trial  ho  was  outjllcd  to  tJie- 
additional  pav  which  ii  autliorized  bv  tlie  statutes.     C.  16S44'  ^"h 
S7.  1904. 

i  A  0  0.  HeM  that  service  under  a  fraudulent  enlistment  counts 
toward  continuous  service,  imI«sR  tlie  enlistment  in  voided  as  fraudu-  ! 
lent  by  the  Giivernnient.'  C.  2369,  May  6,  1896;  16644,  Jviu  *?■,, 
1904;  ii3$S,  Nov.  9,  1907. 

I  A  10.  ndd,  that  section  llt>2,  R,  S.,  which  pro^de*  for  enliet-l 
ment  for  «ervico  in  the  Ordnttric<>  Corpi-,  does  not  prevent  the  Secretary  i 
of  War  from  designating  a  ela.s8  of  porsomt,  such  as  married  men,  from  j 
whom  enlietnient  shall  nut  be  made.     C.  1655,  Avg.  IS^  1905. 

X  A  11.  Hfld  that  there  is  no  legal  objection  to  giving  general 
BUthorilv  to  the  Chief  Signal  Officer  of  the  Anny  to  enlist  mardod 
men  and  men  who  have  mimir  children  for  service  in  fho  VotuiU««r 
Si^al  Corps.     C.  4^08.  May  31,  1898. 

I  A  12.  Upon  reque-st  lor  an  o^)inioa  as  to  whether  ctdon-tl  meOi 
could  be  enlisted  for  the  Coast  Arliller^',  held  that  in  view  of  the  fact] 
that  Congress  ha<i  deaicnaled  certain  organizations  in  the  Armv  to' 
be  composed  entirely  of  colored  men  anu  ihnt  as  the  Con.st  Artiflery  i 
<lid  not  include  sucli  organizations,  the  enlistment  of  colored  men 
for  ilutr  in  the  Coast  Artillery  is  not  authorized,*  C,  J70S0,  Avr.l 
SO.  190^.  ' 

I  R  1  a.  TJpon  request  for  information  as  to  whether  tbo  agsl 
limit  is  fixed  by  rt^gulatioiis,  lirld  that  the  act  of  March  2,  181K>  (30 
Stat.  077),  fixes  the  age  limits  as  IS  to  3.'i,  and  that  it  is  beyond  the 
power  of  the  executive  to  waive  the  limit  in  a  parl.icular  case.' 
a  4306.  Ffh.  8,  1907. 

I  R  1  b.  A  minor  wit  h  the  signed  consent  of  his  gitar^lian  appli«-d 
for  enlJKt  meni .     Htld,  thai  the  written  cousenl  of  ibcTcgally  apiKuntcd 
guardian  of  a  minor  is  siiOicient  for  his  enlistment  unless  there  is 
some  restriction  on  the  gtianltan's  authority  by  the  court  appointing ' 
him.     C.  10040,  Aug.  S,  1909;  12968.  Aug.  it  o»<2  S8,  I9m.  \ 

I  B  1  b  (1).  An  alien  minor,  with  the  consent  of  bis  parent,  wbol 
had  taken  out  preliminary'  naturalization  jiapcrs,  rcfiucstcd  enlist* 
ment.     Held,  that  the  enlistment  of  the  minor  is  lanitil  and  witliin 


'  XII  Comp.  Dec.,  3W. 

•17  Op.  Ally.  Gen.  VJ.  Fob.  34,  1881. 


Tb*  wdirtmaat  of  wh!t«  m«n  hi  eokmd  ' 
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nguiMnt*  1*  pinhtbirod  by  tmidicatioa  by  mob.  IIM  and  UOH,  R.  8. 
■S«  •«».  Ilia,  U17.  aad  11 
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the  operattoD  of  siwtion  i  of  thi>  net  of  March  2,  1800  (30  Stat.,  078), 
whirli  fixes  ^hf  age  of  enIiHtm<>iit  lui  from  IS  l>o  35.  C.  6726,  May 
3.  1907. 

I  B  1  b  (2).  j\ji  olioii  minor  with  Uif  con»cut  of  his  guardian 
re<]U4>st4>(l  ciilUtuicnt.  He  was  rpjecU"*!  at  the  depot  under  the  mia- 
tiuderslurnliit)!  tiiat  uu  aticn  minor  wIkm^c  fntliiT  is  living  i^  not  roiii- 

Ret^nt  to  declare  his  inteiitinit  to  hfi-oniP  a  eitizcn  of  the  United 
tales  without  tho  conrtont  of  his  parents.  IleU  that  as  seetion  -l  of 
the  ai't  of  June  20.  \'M6  (34  Stat,,  b'M),  uulliorizcK  an  alir'n  minor 
intlei»eiidently  of  his  family  to  make  a  deelaratjon  of  liis  intetilion  to 
Ik-coiiio  a  eitizen  at  any  time  after  ho  rea«he.<4  the  age  of  IS.  the  apjili- 
catit  could  deelare  Iiis  intention  to  becoiiio  a  citizen  of  th»  United 
SUt««,  without  the  eonaeni  of  liLi  father.     C.  10040,  jYov.  llS  1010; 

isses,  Sept.  s.  ims. 

I  B  1  b  (?).  An  Indian  minor,  whoee  father  wna  tlead,  was  enlisted 
with  the  coDwnt  of  hLs  uiiele  who  had  not  heon  appointed  hi.s  (fuiirditin. 
IlrUl.  ihat  neither  the  uuelc  nur  the  Indian  a^cul  was  gunnliaii,  and 
that  tlie  enliatment  was  in  violation  of  tlie  regulation.'  C.  tS4,  Aug., 
1S04. 

I  B  1  b  (4).  jVji  applieuit  for  enlistment  who  was  a  minor  prc- 
aentetl  the  written  eonnent  of  hi."*  niotlier  and  Htiited  tlutt^he  htiil  heen 
acpsrated  from  the  father  fur  a  number  of  veiirs.  Htltl  that  tho 
fatlier  is  the  natural  guardian  of  a  minor  eliihl,  if  Uvinc,  or  unless  a 
total  divorce  hits  been  'leci'oed  hy  which  tlie  custody  oi  tho  chililren 
is  granted  to  the  mother.  Mei'e  scpiirntion,  uidesH  in  the  opmitiun  of 
a  lormal  SKreement,  does  not  affi^ct  the  custody  of  the  minor  children 
or  ve«t  guar<liuiiN)iip  in  the  motlicr,     V.  100/,b,  JuUj  II,  1910. 

I  B  1  b  i^>).  A  minor  in  Texas  without  his  parent*;'  or  guardian's 
ooUMUt  an|)lied  for  cnliKtmeut  and  pre^nU-d  evidence  to  nhow  that 
his  disabililieK  aa  a  minor  had  heon  removed  under  artJelea  3499  to 
3502,  CHvil  I,.nws  of  Texas.  Ho  was  enlL-ite<l.  Held,  tluit  his  enlist- 
ment was  Ictrul.     C.  2241s.  N<w.  SO,  1907. 

I  B  -i  a.  The  act  of  August  1,  IS94  (28  Stat.,  210),  fixes  tlie  term 
of  enlL-itment  aa  three  years.  Held,  that  this  ajiplies  to  all  enlLttments 
f(U'  the  Army,  and  uo  exo<n)Uou  eau  be  ma<le  in  the  case  of  an  Indian. 
a  £40,  Auff..  I8H:  18486,  Aug.  26,  10(>6. 

I  B  2  b.The  act  of  May  II,  190S  (35  StaL,  100),  provides  "tliat 
nn  enliflment  shall  not  he  ref^urded  as  complete  until  the  soldier  shall 
have  made  ^ood  any  time  lost  during  an  enlistment  period  by  tinau- 
thohzt'd  uliMrjiee-s  exceeding  one  day,"  Held  that  under  this  law  a 
Holdier  absent  in  the  handn  of  civil  authorities  is  absent  without  leave 
unless  he  shall  be  aequitte.i.     C.  l75iS,  Oct.  2,  1911. 

IB  2  b  (1).  After  a  soldier  had  served  three  yeam  he  was  discltar^ed 
per  expiration  of  term  of  enlistment.  Uo  could  have  boen  heluto 
make  good  time  lost,  but  this  was  not  done,  due  to  neglect  on  tho 
part  of  the  company  clerk  and  tho  (irst  aorg^^ant.  Ilrld  tluU  the  dis- 
charge was  for  the  convenience  of  the  Government  and  that  the  sol- 
dier was  entitled  to  hare  tlte  enli-itment  recorded  as  a  complete 
onl»tmeut  under  the  pn>\-»iuiis  of  the  act  of  May  11,  1908  (35  Stat. 
10!)).     €.  i84S8,Srp(.  10,1911. 

I  B  2  e.  An  enlL^ted  man  <if  the  Signal  Corps  was  cniploj'ed  at  a 
tolegraph  station  in  Alaska,  which  was  inaccessthle  nt  certain  seasons 


'  Bee.  U17,  li.  S.,  alao  ioibida  sudi  ealklmtut. 
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of  tlin  year.  Held  that  where  it  is  believed  to  be  io  the  public  inter- 
c«t,  t^iK-ii  otilisttfd  iiinn  mny  be  dischnrgw]  before  the  end  of  his  piilUt' 
mt'nt  and  recnlifit*«d;  or,  in  an  emt-rj^encv,  and  with  a  view  to  prevpnt 
t!ie  inti'miption  of  the  tplegrnpli  linej),  lie  may  be  continued  in  serv- 
icii,  with  liis  coiuifnt,'  under  his  enlii^tment,  until  he  can  rcuch  n  place 
where  he  can  be  reenlisted.'  0.  l<J>iSt,  Mar.  £,  1906;  16900,  Sept.  16, 
I90i,  Aua.  27  itv<i  Oct.  53,  1907;  17700,   Mar.  25,  tm. 

I  B  2  a.  Th(i  fiilistmi-at  of  cortnin  vnlunU'cr  Koldiora  in  1S62  was 
"  for  three  rears  or  during  the  war."  Ihhi  that  thU  meant  three  years 
from  the  (Into  uf  u)u?itcr,  if  Die  war  simuhl  Ia.st  that  long,  antT  if  it 
should  not,  then  until  it  should  end;  that  the  refcrenre  to  the  dura- 
tion of  the  war  was  a  restrirtion  and  not  an  extension  of  tlie  term.* 
R.  42,  5U,  Mar.,  ISSQ;  C.  6S12,  Apr.,  1899. 

IB2e.  Under  the  act  of  Apnl  22,  1 898  (30  Stat.  301).  it  was  pro- 
vided that  "all  cn]i:jtments  for  the  Volunteer  Armv shall  be  for  the 
tenn  of  two  years,  unless  sooner  terminatod  *  *  '."  Alsj)  that 
"all  oflicers  and  men  ^4lmpo^ulg  said  Army  shall  he  diteharKeil  fnun 
the  Ber\Hce  of  the  United  Stuto;  when  t!ie  inirpiises  for  which  ttiey 
were  railed  into  servic-e  have  been  accompltinod  or  on  the  conohmioh 
of  hoi^tiiilies."  Htld  that  this  la.«t  provision  is  <lireft#d  to  the  I'rosi- 
deut  and  makes  it  liis  duty  to  disband  Iho  Volunleor  Army  wlien  the 
ocfurrenceit  named  take  place,  hut  that  no  right  i<  therein  given  to 
on  individual  to  claim  a  duchargc  before  the  end  of  (ho  two  yean  for 
which  he  enlisted.'  C.  48gg,  Am.  20,  IS9S;  4891,  Sept.  1,  1898; 
4897,  Sfpt.  3,  1898;  6812,  Apr.  24,  1899. 

Z  B  2  f.  Soldiers  whoso  terms  of  enlistment  expired  before  thoy 
reached  San  Francisco,  after  service  in  the  Philippine  Islands,  were 
liold  in  service  for  dischnr^w  in  the  United  Static.  Held  that  leucli 
retention  was  proper  and  inised  upon  an  exigency  of  the  service,* 
viz,  the  necw^ity  for  retaining  enlwted  men  under  mUltaiy  cimfrol 
throughout  the  homeward  voyflge.  O.  13517,  Awf.  IS,  1903;  16900, 
Sept.  le,  1904;  17700,  Mar.  t'B,  1905. 

I  B  2  ^.  In  1904  a  battalion  of  Philippine  Scouta  were  in  the  United 
States  partitfipaling  in  the  Louisiana  Puirhmjie  KxpoMtion  at  St. 
Louis.  Their  terms  of  enlistment  expired  September  30  and  it  was 
desiiMHil  to  retain  them  iu  the  seiviee  for  the  convenience  of  the  Govern- 
ment for  about  two  montlui,  viz,  until  about  November  30,  1904. 
Hf\d  that  there  was  no  nuthoritv  of  law  for  retaining  them  in  Iho 
aervice  Wyond  the  term  of  thiir  enlistment.     C.  16900,  Sfpt.  16,  I904. 

I  B  2  h.  Where  a  soldier  was  senl^ciiccd  to  a  forfeiture  of  $10  per 
month  of  hi;f  ynv  for  IS  month-t,  anil  his  term  of  cnlUtment  expired 
before  the  end  of  that  time,  hild  that  he  could  not  ieguUv  be  fotnincd 
in  tlie  service  he^otut  such  term  for  the  purpose  of  ine  full  execution 
of  the  forfeituiv*    R.  16.  94,  May,  1865. 

'  15  Op.  Any.  G«n.,  Vii,  Sepl.  1.  1871!.  "A  fmklier'i  cnfji^nwnt  oxpinw  wiUi  the 
lut  day  of  the  Mifm.  ualew  bofcut-  iho  l*nn  i*  up  ho  «'a-*nw  to  an  exueralna." 

'  II  Comp.  Dec,  04,  Aug.  31, 18!>5.  An  ontifrfd  muii  rctnaJtis  in  the  H^nitv  uiUil 
receipt  othuducbsimov  until  piirh  action  w  Ukcn  tu>  will  rvmlerhim  IfK^Uy  (-h«rg«- 
nblo  with  notice  thereof,  n<-twithsittmliiig  ihe  Mpiruiirin  "(  his  twia  o(  enllfCnienl 
diiriniif  hiw  nhKini'o  on  a  (iirloiiHh  icmntoil  aX  hU  ova  niniirvt 

1  itii-iti'iibai-h  I'.  Ilunh,  44  Pa.  8t.,  317.    And  ee«  Clark  1'.  Martin.  3  Grant's  (^ 
393;  do.,  5  rhilii,,  251, 

•<0p.  Atly.  G«n..5;», 

'  See  Dicuman  r.  Wilkes  (63  U.  S.,  389.) 
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I  B  2  i.  lifld  that  A  soldior  too  sick  to  receive  iioticro  of  (iiBclinr^o 
ml  vxpintvtun  of  ti>rm  of  ciiUstimiitt  is  lit-ld  in  the  seiricp  awaiting 
senrire  of  nciUre  of  (lischarge,  and  his  stattid  ia  one  of  duty.  C. 
SGS40,  hfb.  19.  WW.       ■ 

I  B  3  «.  A  soldier  waa  honorably  diacharged  after  30  years'  semoo 
and  upon  application  for  rei'iilistmont  it  appcfti-wl  that  lie  had  bwn 
oonvictcd  of  a  felony,  scn'cd  his  sciilL-nce,  and  had  then  lieen  eranted 
a  full  and  unconditional  pardon  bv  tlifl  I'lvsiilpnt.     Hdd  tliat  the 

Eardon  n-tea'^  him  fnmi  all  tui4  liisubililies  imposed  bv  the  oQ'enae, 
«t  did  not  n-slore  his  elipibUity  tor  enlislment,  as  the  fact  remaiiied 
that  he  was  a  conviiU'd  felon  and  van  ineligible  for  enliistnierit  under 
the  pruvimunij  of  Heetion  Ills,  K.  H.  Aku  ktld  (liat  the  eonriction 
can  not  be  impulcd  to  him  to  prevent  the  asaertion  of  \i\n  ]of;u]  righia 
and  that  the  privilege  of  enlisting  bi  the  Arniv  is  nut  n  lf^a\  ri^flit.' 

P.  se,  S6i.  .\ov..  iSSi):  c.  grea.  Nm.  so,  iintS:  4^w.  junr.  t,  iuss; 

4S1S,  July  12,  189S;  G7SS,  Jviy  IS,  iS99;  S29S,  June  4,  1900;  11048, 
Sept.  10,  1901. 

IH3b.  Section  1220,  U.S., provides  that  an  ofTtcernhall  l>e<lrnppeid 
from  the  ndls  for  desertion,  //rW  that  an  olhcer  so  di-oppeu  is 
inelipble  for  reappointment  as  an  oflicer  and,  under  section  MIS, 
K.  S,,  fur  enlistment  or  muster  into  the  militarv  service  as  a  soldier. 
a  4513,  Julu  IS,  1898. 

I  B  3  0.  Paragraph  85fl,  Aruiy  Regulations  of  101)8,  prohibits  the 
«liliatm«nt  of  n  man  who  hns  bi^en  imprisoned  under  sentence  of  a 
court  in  a  reformatory,  jail,  or  penitentiary.  IltM  in  the  cose  of  an 
applicant  for  enlistment  who  hiid  committed  no  criminal  ofTensi^,  but 
wlio  had  been  sent  at  his  own  rMjuest  to  a  workhouse  in  the  city  of 
New  York,  that  the  regulation  in  question  did  not  prohibit  his  enlist- 
ment. C.  y.',m,  Apr.  S,  1910.  Samilarly  /.rW  in  the  case  of  a  boy 
who  was  convictoil  of  maliciously  destroying  certain  personal  jirop- 
erly  and  cumniilt<'d  by  the  court  to  the  Sliite  Industrial  School  for 
Boys  at  Golilen,  Colo. "  C.  b^iH),  Dtc.  9,  191 1 ,  and  Jan.  10,  1012. 

I  C  1  a.  A  foreigner  requests  enlistment  in  the  Army.  HeM  that 
utdess  he  has  become  a  citizen  of  tiie  United  States  or  made  legal 
declaration  of  hia  intention  to  do  so  his  enlistment  is  prohibited  in 
tiiueof  peace 'by  section  2  of  thvuet  of  August  1, 1KU4  (28  Stat.  216). 
C.  lOS.  Aug.  13, 1894;  804,  Dcf-  SO,  1894;  5148,  Oct.  HI,  1898;  12968, 
iVot'.  m,  1908,  ami  Ori.  1,  1910.  StTvice  by  an  American  in  a  foreign 
army  does  not  renounce  his  United  StaU-a  citizenship.  ('.  14009, 
May  5,  190.$,  and  Jan.  24,  1910. 

X  C  1  b.  Article  H  of  the  amendments  to  the  Constitution  of  the 
l.'nitecl  States  defines  the  term  "citizens."  Uihl  that  native-born 
minors  are  citizens  of  the  United  Slates  under  this  definition  and  may 
be  enlisted  under  the  act  of  August  I,  1894  (28  Stat.  21fi).  V.  181, 
Aug.  It!,  1894:  804,  Dtc.  S6,  1894.  Also  hfld  tlmt  pereons  horn  in 
the  United  States  of  alien  parents  who  were  not  enjoj-ing  the  privi- 
lege of  exlerritorinJity  and  who  have  not  left  the  jurisdiction  of  the 
United  States  arc,  after  becoming  of  age,  citizens  and  capable  of 
enlisting.     C.  2or,4(i,  Jan.  11.  1911. 

'  Sen  Mr.  llI(i-III8,  R.  S.,  whirh   Inrbid   the  ciiliKlnieiil  of  iliuerlt-r-,  I'oiivicted 
Mats  of  age,  and  ini)i>iRi  uvi-'r  16  wiihoul  Uir  uTillen  ci)nEenlo(th(^ir  parcDix  or  guard- 
's Op.  Ally,  tien.,  671. 
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ICl  0.  Thft  act  of  Aueiist  I.  18«4  (28  Stat.  21 0>.  is  limitwt  to 
"time  of  poacf."  lUid,  llint  t!io  vnlistmont  of  four  mutiii-inii!)  for- 
meriv  in  tho  Spanish  Army  in  Porto  Itico,  could,  the  wnr  with  Spain 
not  hftviug  t4>rniinated,  logoUy  bo  authorized.  V.  St4S,  Oct.,  1898; 
87^6,  JtUy  IS,  18(19. 

I C  1  0  (O.  Tho  a«t  of  August  1 ,  18ft4  (28  Stet.  216)  proridm  that 
with  thn  oxcoption  of  IrKliaiu^,  oiily  citizens,  or  thoso  who  Imvv  miid» 
]p];nl  (ioclaratioii  of  tbuir  intention  to  betrome  such,  shall  he  enlii^toil 
for  iiiNt  onlistincnt  in  tho  Army.  Hrld,  that  alioiu  raav  enfi^t  in  (ho 
VoUuitppr  Army  now  beinfi  raised  (Juiy  12,  18'J9),  also  tliut  alit'n 
rhiliiron  of  ahpn  parnnts  who  rparh  thoir  majority  aft^r  th<>ir  piir<-nta 
huvo  l)('i-umo  natuniUzf-d  nro  i.'itizoii!t  of  tho  United  Stut<.-s,  but  that  if 
thnv  reach  thoir  maioritv  hpforo  their  parents  are  naturalized  tln>y 
aro'not  citizens  of  the  ll'nitod  States.  C.  168,  Aug.  13,  18,94;  6SS0, 
Dtr.  SO,  lSl/8;  67&S.  July  IS,  18!t0 

KM  d.  The  art  of  Aueiwt  1,  !Sfl4  (28  Stat.  218),  Hmilaolipihility 
for  onhstmciit  in  tinui  of  pcaoo  (with  the  i^xccption  of  Indiana)  tu 
citizens  of  tho  United  States  or  to  thoso  who  have  made  IcrbI  declara- 
tion of  inU'iitiun  to  tKtcomc  citizens.  lifhl,  that  l\m  dtK-s  not  pro- 
hibit the  onlistmont  of  an  alien  minor  with  tbe  consent  of  his  parenta 
in  time  of  war.     C.  S550,  Dec.  SO,  iSm. 

I  C  I  a  (!).  Tli«  treaty  with  Spain  onttTod  into  on  tho  llth  of 
April,  1869,  vested  in  the  I'nited  Statos  sovereignty  over  the  island  of 
Porto  Rico,  but  it  romuin»  for  Congress  to  dotonnine  what  rvlatiotia 
aluiil  be  best  suited  to  tho  conditions  of  thcw  inhabitants  and  the 
welfare  of  the  United  State-s,  Htlil,  t)mt  pending  such  nrrion  tiiore 
could  be  IK)  lentil  ubjortion  tu  un  individual  Forto  Itican  becoiuine  a 
natiinilized  citizen  of  the  Unit<'d  Slatft*  by  comnl>'ing  with  tiif 
requirements  (if  law,  and  that  if  such  Porto  Kican  maKt^sle^al  declara- 
tion of  his  intention  to  become  a  citiwn,  he  will  thereny  acquire 
ettgibility.  for  enlistment  in  the  Army  under  tho  act  of  August  1 ,  1894 
(28  Stat.;  216).     C.  Ilg87,  Sept.  S5.  IfXtl:  imS,  Mar.  I,  1001. 

I  C  1  f .  Two  natives  of  the  Philippine  l.tlands  enlisted  (Nov., 
1003),  as  musicians  in  the  band  of  ttio  Twenty-ninth  Infantry  and 
another  native  enlisted  (Aug.,  1002),  in  the  band  of  the  Ninth  ("avalry, 
under  tolccTftphic  aullioritv  fnun  tho  Adjutant  General  to  tha  (Com- 
manding Genernl  of  the  Philippine  Islands,  dated  March  17,  19(10. 
/Iflit,  that  the  enlistment  in  time  of  peace  of  these  Filipinos  under 
that  aiithurity  given  in  time  of  war  wan  unlawful  and  that  they  aliould 
bo  discharged.     C.  loS!).i.  Feb.  I!,  i'JO/f;  iliO'Jd,  Mar.  SS,  IffOi. 

I  C  1  g.  An  alien  in  (^iha  in  1*102  dwired  Ifl  enlist  in  the  Army  and 
requested  information  ns  tu  the  proper  official  before  whom  he  could 
declare  his  intnntion  to  become  a  citizen  of  the  United  Statea.  Held 
(hat  natiir«lizali<m  can  only  bo  obtained  in  accordance  with  the  stat- 
utcM  of  Congroas  on  the  subject  and  that  those  statut^^  give  no  juris- 
diction in  the  matter  to  anyolheial  in  t'ubaand  (hat  thcnifore  n  divla- 
ration  before  any  ofhcial  in  Cubik  would  not  bo  a  "legal  declaratiun" 
within  the  raeanmg  of  tho  statute.     O.  1SD7H,  July  17,  1902. 

I  U  I.  The  term  " n-enliMiment "  issomelimc^  used  in  tho  narrow 
scnao  of  an  enlislnient  within  one  month  after  discharge  under  sc'tions 
1282  and  1284,  R.  S.;  hut  these  sections  simplj'prescrilM'  increased 
pay  in  case  of  rconlistmont  within  one  moutli.'     Tliey  do  not  prevent 

■  The  nn  of  Aug,  I,  IHSH  (2S  SUt.,  210),  eKWads  this  p<-rrod  lo  ihtw  awaUui. 
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«  reenliatiiipnt  after  tlm  expiration  of  the  jnonth.  Sf-rtion  1116.  K. 
S.,  18  bused  upon  lh«  law  of  March  18,  1802  (2  Stat.  i;i5),  in  whifh 
thpnt  ifl  no  xuch  limitation  n»  to  timo.  Held  that  reeiUiiitniont  under 
tin*  statute  means  a  reentry  into  the  servir^  and  it  is  prcscribod  that 
as  to  suoh  reentry  the  limitation  a»  to  ago  shall  not  apply.  Ji.  57,  ii, 
Oct.,  1888. 

I  D  2  a.  The  art  of  February  27,  1893  (27  Stat..  486),  (now  obso- 
lete) fixed  a  certain  length  of  servifo  as  one  of  tho  rasentiala  for  reen- 
listnicnl  of  privates  in  tho  army.  Held  that  nnder  this  aet  nrovious 
naval  service  can  not  bo  counted  to  make  up  tho  length  or  service 
renuirod  to  make  a  private  eligible  for  reenliatment.'  P.  68,  90, 
Oct.  n,  18S3. 

I  D  2  b.  A  man  more  than  35  years  of  a^o  with  previous  service  in 
the  Marine  Corps,  enlisted  in  the  Army.  Iifld  that  hin  Marine  Cnrps 
service  waa  not  service  f%»  a  soldier  in  the  vVrmy,  that  his  enlistment 
viis  not  H  r<H-nIiittinent,  and  (hat  it  was  subject  to  the  age  limit  prn- 
\-ided  for  first  ealistmonui  in  the  Arrav.'  (\  3768,  Dec.  SI,  1897; 
Jfil,  Oct.  W,  IS&4;  S99,  Nov.  5.  IS94;  1339,  i/ay  7,  1896;  l8S9t, 
Aug.  7.  I9IJ8:  g$SO,  Aug.  16,  lfi9b: 

I  T)  2  c.  The  act  of  Man-h  >.  isiiii  (30  Stat.  978).  im>vidcd  "(hat 
the  hinits  of  age  for  original  cnhstments  in  the  Army  shall  be  18  and 
S-l  years."  IMd  that  an  applicant  over  35  years  of  age,  who  hod 
served  as  an  of!ic«r  of  volunteers  only,  could  not  enlist  under  the 
statute,  88  his  previous  eommisaioned  service  would  not  count  as 
prior  ser^-ice  as  an  eidi«t^.''l  man.     C.  6S4i.  Aug.,  1399. 

I  D  3  a.  A  soldier  had  been  senteneen  to  reduction  and  oonfine- 
mvnt  on  con\'irtion  of  dwerlion;  his  »eiireiice  had  been  executed  and 
be  hail  thereupon  returned  to  duty  and  8er%'ed  for  a  considerable 
further  period  in  a  status  of  honor.  Htid,  that  the  fact  that  the 
Koldief  may  have  been  tried  and  punished  by  court-martta]  did  not 
per  M  render  his  8er\'ice  unfaithful,  and  each  case  should  bo  decided 
on  its  own  merits,  //fit/,  further,  that  where  it  is  shown  (bat  u  soldier 
has  served  to  the  end  of  hiii  enlistment  it  is  aasumed  that  ho  has 
MrvM]  faithfully,  unices  the  contrary  has  been  determined  in  tho 
manner  provided  bv  law.  P.  36. 184,  Oct.  31, 1889;  48,  SI9.  July  I4, 
1891;  C.  3038,   Mar.  31.  1897. 

I  D  3  a  (I).  HtU.  that  the  remark  "service  not  honeat  and  faith- 
ful" will  not  be  notcil  on  a  soldier's  discharc;e  or  final  statement 
unless  the  remark  expresses  the  approved  fmiliiig  of  a  board  of 
officere.     C.  S75G.  Jan.  8,  1S.98. 

1 1>  3  b.  Tho  act  of  Juno  16,  1890  (26  Stat.  157),  provides  that 
no  soldier  who  has  deserted  at  any  time  during  the  term  of  any  culist- 
ment  shall  he  deemed  to  have  served  such  tenn  honestly  and  faith- 
fully. HrUl  that  tliis  provision  is  limited  in  its  application  to  tho 
act  of  June  16,  IS90,  and  does  not  operate;  necessarily  to  render  Bervic« 
"  not  honest  and  faithful  "for  purpi»«e8  of  reeulistmeiit  incasi-wof  deser- 
tion. C.  £004,  Jan.  £S,  189ti;  ilHl,  Mar.,  1898;  3680,  Sept.,  1897; 
3794,  J«^nf,  1898. 

'  20  Op.  Atty.  Gen.,  684. 

*(31  a.  Gfl.,  \m)  Ji4o.  Walton  v.  Th«  Cail«d  StoM.  A  ealdiev  hoBorably  die- 
cliar),-i:(l  (nini  (lit-  Artuy  who  vnliaU  In  th«  Marino  t^orpa  within  one  month  is  patitli^d 
to  lAO  mata  lulditioiuU  pav  that  ho  would  Ix;  diUUctl  to  it  bti  «ali«tineiit  had  bc«u  iu 
tlw  Army. 
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I  D  3  c  (1).  A  soldior  u-u<t  I'liliiitiMl  and  immodiutcly  arroetod  aiid 
confinrd  on  suspirion  of  being  a  deserter.  Ijat^r  he  was  released 
from  (-onfinoincnt  and  sent  away  from  llie  ^Vrmv  by  order  of  the  com- 
manding general,  Departmrnt  of  the  East.  I(e  had  no  serivce  with 
troops.  Upon  rwpicst  for  iiis  sUtus  it  was  htltt  that  his  service  con- 
stituted an  cniistment  and  waa  honest  and  faithful;  that  in  view  of 
the  fact  that  h(>  was  not  a  desorter  and  enlisted  in  good  faith  and  that 
during  the  tiino  he  vari  in  the  iMTviro  he  did  tho  oidv  tliiiis  it  was  fwsiti* 
ble  for  hira  to  do  in  the  po^ilion  in  wbirh  he  wa3  pfoced,  ne  committed 
no  ofTwise  wliatovor  aftrr  lie  bcrHino  a  soldier  and  vmr*  not  confined 
by  reaiMn  of  his  own  fault.  Ilia  scrrice  was  liuncsl  and  faithful  not- 
withstanding the  whole  time  was  spent  in  roiilinement.  ('.  i9I6, 
Dec.  US,  SS9o. 

I  D  :)  c  (2).  A  soldier  who  had  bi>en  dtahonorabiy  lUschar^ced  reen- 
Ustod  fraudulently  in  tho  Volunteer  Artiiv  and  at  the  expiration  of  his 
term  of  enlistment  was  piven  an  honorable  diachftr{t«,  with  character 
"excellent"  and  service  "honest  and  faithful."  lie  then  reenlisted 
in  tho  Regular  Army,  wu:)  tried  andcuiivicted  of  fraudulent  enlistment. 
Ilfld,  that  the  enliatment  in  the  Volunteer  Army  should  have  been 
considered  his  "last  prticeding  term  of  cnltstnicnt"  within  the  mean- 
ing of  section  2  of  the  act  of  August !,  1894(28 Stat.,  216),  C.5S40, 
Afar.  7.  ISOU;  ISSS,  t'tb.  S3, 18$0;6WS,  Aprils,  18.99. 

I  D  3  c  (3).  A  Holdicr  was  convicted  by  the  civil  courts  of  assault 
with  intent  to  rob  and  commit  murder,  and  was  sentenced  to  live 
years'  imprisonment.  Upon  the  representation  of  his  company 
commander,  and  others,  he  was  jiardoned  by  the  governor  of  the 
State,  and  after  having  been  diwhai'ged  was  returned  to  duty  for  the 
purpose  of  Completing  liis  enlistment.  After  the  expiration  of  his 
terra  of  enlistment  he  waa  held  in  tho  service  pending  a  dotision  as  to 
the  character  of  his  »cr\-ice».  Htfd  that  there  was  no  legal  objection 
to  disc^hargtng  lilro  on  account  of  tho  expiration  of  lib  term  of  enlisl- 
ment  and  to  recnIiMting  him,  on  the  ^ound  that  the  facts  would  iuatify 
u  decision  thiil,  notwillisttindiiig  hts  absence  was  occiu^ionetl  by  his 
own  misconduct,  his  services,  taken  altogether,  were  honest  and  faithful 
within  tho  meaning  of  the  act  of  Au^st  1,  1894  (28  Stat.  2I»).  0. 
96^,Jan.l7.VMt. 

I  1>  3  c  (4).  A  first  sergeant  was  convicted  of  assault  with  intent 
to  tdll  and  sentenced  to  l>e  reduced  to  the  ranks  and  confined  at 
hnrd  hibur  for  J8  months.  This  soldier  had  completed  25  years' 
Bei-%'ice,  and  the  court  gave,  as  its  reason  for  leniency,  "the  long  and 
faithful  sen'icp  of  the  accused,  and  the  previous  mental  strain  under 
which  he  wiis  hiboiing  as  shown  by  the  evidence."  He  appHcd  for 
reciiUatuicnl,  and  under  the  proviaious  uf  |)aragraph  148,  Army  Kegti- 
latioits  of  ISfl.l,  a  board  of  officers  was  convened  and  camo  tu  the 
coucluHion  that  nithough,  under  a  strict  interpretation  of  the  regula- 
tions, this  soldier's  services  had  not  been  honest  and  faithful,  his 
offeiue  should  not  debar  him  from  reenlistment.'  Held  that  from  the 
strictest  point  of  view  a  soldier's  sen-ices  are  no  longer  ttonest  and 
foitliftd  after  he  has  committe<l  any  offense  Do  matter  how  trivial, 
and  tliut  regarding  liis  ser\'ioe8  from  that  point  of  view  we  would  have 
to  debar  from  reeiuiatineiit  any  soldior  who  has  bccit  conliiied  even  for 

'  Anny  Regulatioua  now  provide  that  a  soldier's  service  ihaU  Dot  b«  chancteriied 
Bs  not  hanott  aod  fuidiftil  except  upon  the  approved  finding  of  a  boafd  of  odBcen. 
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^^T  in  tlic  giiardhousc  ns  well  as  a  soldier  who  hus  been  confined 
for  a  yeitr.  TlcJd.  also,  that  such  uii  iiitcrjircliitiun  would  be  absurd 
and  has  not  been  atlempte<l;  and  that  it  m  not  practicable  to  draw 
A  Hue  betwe^^n  sen-ioett  huuoMt  and  faithful  and  those  not  honest  and 
faithful  for  all  casea,  since  "it  ts  a  matter  that  must  neccssarilv  be 
left  indefinite,  each  cmc  bingiiig  on  its  own  merits."  C.  SI68,  lHar. 
_£5,1896;  15119,  JuneSg.im;  UHO  Jan.  IS,  1909. 

I0  3o  (&).  ABoldierwasdbhnnorably  discharged  with  confinement 
ill  n  peiiiteiiliary  by  uciitciicu  of  u  court-martial,  tind  (lending  llicdm- 
finement,  the  unexecuted  portion  was  remitted.  Ihld,  that  he  waa 
not  eligible  for  enliKtirieiit,  liis service  during  iii-s  last  term  not  having 
been  honest  and  fuitliful;  and  that  the  remission  did  not  make  liiin 
eligible.  C.  una.  Fth..  IS95;24.9G,  Aua.4,  I89G;53S9.  AW  17, 1898; 
6m  Apr.  IS,  IS90:  6713,  May  7, 1900. 

I  I)  .to  (ti).  Under  its  constitutional  power  to  raise  and  support 
armies,  C'ou^reMS  can  d<^»igntlto  iho  cla«>«i«  of  pcrsoniA  from  whom  tliey 
are  to  be  raised.  This  is  done  by  the  act  of  Aucust  1 ,  1804  ('i8  Stat. 
210),  in  whicli  it  'n  jireseribed,  aminig^t  other  tilings,  that  no  soldier 
siiutl  bi>  again  enlist<>d  in  the  Army  whooe  »erviee  during  bis  liwt 
preceding  term  of  enli-itment  has  not  been  honest  and  faithful.  Held, 
that  n  pardon  and  restoration  to  eitieenship'  will  oot  bring  a  soldier 
who  has  been  dishunorably  diaehiirged  fur  desertion  within  the  cluas  of 
persons  eligible  for  eiili-strnenl.  iw  eligibility  for  enlistment  is  not  a 
right  of  citizenship.  The  Tacit  that  the  muii  was  u  deserter  can  nob  bo 
obliterated  by  pardon  and  such  a  man  would,  if  pardoned,  still  be  of 
that  cluiw  from  whom  Cuiigress  has  siud  that  eidistments  alinll  not  be 
made.'  C.  17C5,  Ocl.  4,  lHOo;  IHSS.  Feb.  25,  1S99;  Slg5,  Aw.  and 
JuTU,  1897; 4513,  July  IS.  1898; 404.^,  July,  1898;5ZS0,  Nw.  11, 1898; 
6709,  July  14. 1S99:  io90A,  Au/j.  7, 1901;  11028,  Aug.  I4, 1901;  15288, 
Sept.  2G,  1003;  16S23,  May  It,  1904;  1S161,  Auy.  18,  19(14;  17G61, 
Apr.  17,  1908;  26007,  Jan.  S,  1910,  Nov.  £8  and  29,  1911,  and  Dec. 
It,  1911. 

r  I  I)  3  c  (7).  In  iiwe  of  »  deserter  who  wiw  lestoreil  to  liuty  without 
trial,  htUl,  thai  his  piixdon  does  not  ehun^e  tlie  clioriuter  of  bis  service 
previous  to  restoration.'  tinder  tlie  act  of  August  1,  1894  (28  Stat. 
216).     C. 3794,  Jan.  18,  1S9S. 

I  Z  O  3  c  (8).  A  soldier  was  dislionorably  dischareed  fur  utlier  reo- 
■jMW  than  desertion.  Held,  tliat  his  pardon  would  not  operate  to 
nSke  hint  eligible  for  reotdistuiciit,  as  bis  last  precciliiig  term  of  eri- 
"liatment  liad  not  been  honest  and  faitliful  witJun  tlie  meaning  of  the 
aotof  August  1.  1894  (28  Strtt.,216).'  V.S769,  Sov.28,189G;  11028, 
.Oa.  2,  mi;  10994,  Nov.  27  and  Dtc.  2,  1901. 

\  I  D  .t  0  (9).  A  soldier  was  tllnhonorably  discharged  for  desertion 
bukI  sentenced  \m  two  years'  conliiiuniout.  Upon  his  applying  for 
BMBlorutiou  to  duty,  htUi,  tJiat  tJie  discharge  had  been  e.xe<'iite<rand 
Itliat  Ui«  remi.'ution*  of  tlie  uncxueuteil  purtiuii  of  bis  sunlenee  did  not 

■^llie  luM  of  ciliifDiibip  undcir  mtcs.  1900  und  199S  R.  S.  follova  only  on  conviction 
■IfMertion.    (Kiirix  v.  Mcmtl,  115  U.  S.,  »}1.} 
r     " flee 22  (>p.  Xuj.  Geo  ,  3«. 

I     *Sm  22  Up.  Ally,  Gen..  Zd.  whom  it  in  held  that  whilo  Uie  Prtwidont'*  iHrdon 
fMlerM  a  criminal  to  liis  legal  rJichbi  aoil  (uUy  reUevea  hini  of  the  di9Bbiliiit<i>  legally 
tuiactiing  to  hit  innvictioii.  It  duB*  not  dwUoy  the  euMiiig  iael  tlial  bit  urn-icn  vru 
Lnot  boaect  and  bitbhil . 
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render  liim  elijpblo  fur  r»eiilistinetit..  as  his  Wt  t«rm  of  seirice  had  not 
been  honest  imcl  fnitlifiil.  C.  4668,  July  25, 1S9S;  1097,  Mar.  5, 1896; 
448S.  June.  S5,  189S;  4832,  Aug.  S3.  1898. 

I  D  3  c  (10),  A  scildier  having  been  found  guilty  by  a  court-martittl 
of  hitvinff  committed  olii«r  offenses  thim  deewtion,  inrhidint;  a  threat 
against  t1i«>lifouf  tliO!i<iir^€on,WMHiit«m-vd  tudisIioiiorahlcdiiiK'hHr^, 
forfeilure  of  |niy,  and  Mnfinrmf-nt  at  liard  labur  fur  tJiree  years.  He ' 
Inter  wiw  n-loii-^Ml  u|»on  l\w  n-niission  of  tlio  iinox<>«ule<l  portion  of  his 
sentence.  l*|)ou  rt^qui^st  fur  reenlistnient.  hthl  that  liis  sonrice  nnder 
tJie  la-tl  jireceiiing  enlifitment  had  not  been  hoiiei^t  and  faithful  under 
the  act  of  Aupist  1.  ISijn  (js  Stat.  2\Q).  O.  3170,  Jviy  tO,  1887; 
S71SS,  Dee.  11,  1897:  4748,  Am.  6, 1898;  4783,  Ave.  XI,  1898;  SSS9, 
Hov.  17.  1898;  mJ^.  Jvnf  7.  1899. 

I  D  3c  (11).  A  dJTihunonibly  dbehtirged  soldier  applied  for  reen- 
listment.  /7rM,  tJiat  he  was  inelicihle.  as  his  »errire  during  the  last 
prM'crling  term  of  cnli.-4tn)cnt  was  not  lionest  and  fnitliftil  tindor  the 
wt  of  August  1.  ]S'j4  (?.S  Stat.  216).'  C.1588,Jvly  25,  IS9S;  S49S, 
Dfc.  IS,  1898;  6977,  Mar.  4,  1899;  7SSS,  Ort.  SO,  1899;  7844,  ^«*.  6. 
1900;  8701,  Aug.  1, 1900;  11570,  Nw.  11,  1901;  11851,  Jan.  4, 1902; 
11914,  Jan.  16,  1902;  12769,  Jvne  10,  1002;  16059,  Aw.  10,  190S; 
16SS0,  Oa.  t4.  1908;  16667,  Jan.  It,  1904:  16687,  Jvly  26,  1904; 
18021,  May  19,  1905:  19934,  •/"»<•  ^,  1906;  £0991,  Oct.  U,  1907; 
26007,  Dec.  29,  1909,  and  Mar.  4,  1910. 

1 1>  3  0  (12).  A  diiwharged  gvnfTal  prisoner  a))|ittcd  for  recnlist- 
ment,  llelti,  that  undor  the  a«t  of  August  I,  1894  (28  Stat.  216),  he 
waH  ineiigiblR  as  his  aervictt  during  hia  laat  t«rtn  had  not  been  honmt 
and  faithful.'     C.  2490.  Aug.  6,  l8$6. 

I  D  3  c  (13).  A  deseKer  was  convicted,  and  that  part  of  his  sentence 
impoiting  dislionornblo  disrhfii^i'  was  mitigat<-d.  Held,  that  if  his 
m>rvice  coutinuea  honest  nml  fnithfut  to  dat«  of  di»rhai^  he  may  be 
discharged  with  remark  "ser\'ice  hon«wt  and  faithful"  and  no  objec- 
tion kntiu 
17,  1907. 


tion  known  to  hia  itwnlistment .     0. 10620,  Mar.  9.  1903;  21SS8,  Ma\i 


ot>jeic- 
',  Mai, 


i  I)  3  0  (M).  A  soldier  doaerted,  was  apprehendwl  and  nestored  to 
duty  without  (rial.  Hi8  company  commander  proposes  to  give  the 
Boidipr  character  excellent,  but  undnratands  that  Iwcause  of  the  desei^ 
tion  bo  will  1k»  forced  to  stato  on  tho  man's  dischai-gc  that  his  .service 
has  l)pea  "not  honest  and  faitliftil."  hfhi  thnt  if  the  soldier's  service 
cimtinuea  honest  and  fsitliful  to  the  end  of  his  on)i<)tmfnt  he  may  be 
diiM-barged  with  the  ifmnrk  '"service  honest  and  fnithful"  and  ih« 
furtJier  remark  "'no  objection  known  to  his  reenlistment,"  uait  is  not 
con.sidered  lIiHt  tlie  policy  of  tlie  War  Dt-partincnt  slinnld  I>e  to  place 
un  insttiierublo  barrier  to  a  man's  reform titiuu  by  liolding  tliut  do 
matter  how  honest  and  faithful  \m  latter  aervice  mav  be.  a  laiilt  once 
committed  can  not  bo  atoned  for,  and  that  Congn-sslias  lield  tliis  rule 
is  sliown  by  section  1352,  R.  S.,  wluch  authorizes  tlie  Secretary  of 
War  in  certain  cases  to  remit  in  part  sentences  of  certain  military  con- 
victs and  to  give  them  honorable  restoration  to  duty  in  cajfc  the  same 
is  merited.  C.  15639,  Dec.  19,  1903;  9735,  Jan.'SI,  1901;  168S8, 
Sep(.  I,  1004;  1754!,  Feb.  IS.  1905;  18214.  J^ne2e.  1905. 


'  See  Power  of  Scon-lcrv  ot  War  to  deride  Dim  qumtion  (wtt 
*  Reo  Enliaunent  1  D  3'c  (lA)  lo  (19)  for  MatttBont  of  lbs  di 
of  ili«  Secralan'  ^  ^^'"  '>>  ■u<^>*  <'*aee. 


y  authority 
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D  3  0  (15).  A  8ol(li«r  was  cunTietMJ  of  d«Mirtion  but  not  sen- 
teruM-d  to  di&bonnrublo  dbi^harKe.  flfJii,  t)in(  the  dittcrtinn  is  not  ron- 
olusivo  againgt  the  service  b«ing  ooi»idored  Iiooosb  nud  fniltiful. 
C  aoO-i.  Jan,,  ISSS;  Slit,  Mar.,  1896;  3S30.  SevL,  1897;  3794, 
Ian.,  1898;  ZIBSB,  Ua<i  !7.  1907. 

I  D  3  c  (16).  A  soldier  deserted,  enlisted  rromdeserlinn,  was  recoR- 
niwd,  tried,  and  <x>nTictodof  tlcMTtinn.  hisRi'nlonon  not  inrlutlin^di^- 
honoinbli*  di)««li»rga,  A  b^mrd  nf  "llicom,  ci»nv(>ned  to  dclonijino  tliu 
characler  to  be  Rivpn,  raoorampndod  that  Iib  be  eivan  ''charnrior[r<*<xt 
subsciiifnt  to  ilostTtion,"  and  "itorvico  nnt  iKini^vit  iind  fniliiful," 
under  the  b«'lipf  lhnt  the  de-wrtioa  rei|mrc>d  it.  IteUl,  iJiat  there  was 
no  logaJ  objertinn  to  mitin];  UU  mrxicn  as  honest  and  faithful.  C 
tS39S,  Apr.  10,  1902;  6669,  Z>m.  ZS,  1898. 

I  D  3  o  (17).  A  soldier,  on  account  of  beinjr  at  the  time  of  hit  dn- 
chfti^undcrMntvncoof  AgeRcrnlcourt-inaniid  wliich  did  itnl  invludo 
dishonorable  dis^^'bai^,  was  dischiuved  wilhimt  honor.  His  company 
commuider  ivqiiOAted  anthonly  for  his  iconliwtmont.  IlfU.  tJial 
there  was  no  objection  to  remitting  tli«>  une.xocut^d  ]>nrt  of  lii>i  boh- 
tcncD  with  permiasion  to  recnli^t  him  for  Ihe  C'lnipanv  of  the  ofiiocr 
making  the  requwit.     0.  16633.  July  g9,  1904;  11741.' Jan.  'h  ^902, 

I  D  3  c  (IS).  It  is  not  practicablfl  to  presi^ribo  what  iiiist-onduct 
shaJl  con8ti1ut4>  a  failure  t<i  render  hoiHMt  and  faithful  s^rrico  nilhiii 
the  meaning  of  the  att  uf  ('ongrftss  approvwl  August  1,  IS1)4  (2SSlat. 
2I(>),  n'^idatine  enliHimenltt.  Kneh  en.so  1«hlnIl(^b(^  detiided  upon  its 
own  mcrit».  V.  2I5S,  Mar.  1896.  Tho  decision  is  n  mutter  intnixlcd 
to  the  (iUcretion  of  tJie  Secretary  of  War.'  'l"hi>  nvstriRlion  relative  to 
deserters impiHted  upon  him  by  tlic  proviso  in»e».  l,i>f  tlie  aotof  Jiinfl 
16,  18(K)  (26  Stat.  157).  beiiif,'  Uuiitod  solelv  to  tlie  purposes  of  that 
act.ti(ir-9  not  apply  to  tli«  act  of  1894.  C.  W04,  Jan.,  18.98;  2121, 
Mar..  1896;  3530.  Seat,  1897;  3794.  *'«»■,  IS98;  6669,  Dee.,  1898. 

I  D  3  o  (IS)  {a).  A  soldier  was  disrharcMl  with  character  "fair" 
and  sprvico  "not  honest  and  faithful,"  Held,  that  it  Is  within  the 
diseretion  of  the  Secretary  of  War  to  decide  thnt  Itiis  lunu's  sorrioo 
wa.t  honest  and  faithful  during  his  \a»t  preceding  term  of  enlistment, 
and  thnt,  if  he  so  dtx-idet!!,  the  soldier's  revnIiKtment  nuiT  \w  lognlly 
authorized.     C.  14782,  June  9,  UHiS;  14913,  Jvly  9.  19uS. 

I  D  3  0  (IS)  ih).  A  soldier,  after  serving  a  five-year  enlifltment, 
reonlisl«d.  ileaorted,  and,  while  in  dexfrtion,  n><-nli.sli.<<d  again  under 
an  a.t.'nimed  name;  w«.s  apprehemicd  ami  n-slored  to  duty  without 
trial,  mnkiiig  guod  Die  time  lust,  etc.  lie  wim  disi-hurgod  lU  ser;;e«nl 
with  "chararler  es<'ellpnt  in  every  respoet,"  and  upon  application 
for  reenii-stniont.  htUl.  that  the  Secrptnrj-  of  War  may  docide  thnt  the 
stjldier's  last  term  of  service  was  honest  an<!  faithful,  notwitiistnndinc 
that  during  some  portion  of  it  he  was  a  de-serl^r,  and  that  casej^  of 
this  kind  sliould  be  decide<l  on  their  merits  as  justice  mav  dictAte.' 
a.  20O4,  Jan.  Se,  18.90;  2035,  Jan.  29,  1896;  2121,  Mar.'  II,  1S96; 
2384,  JuneiS,  1896;  S5S0,  Sept.  21, 1897;  3794,  Jan.  18, 1898;  12004, 
Feh.  1, 190S. 

I  1>  3  0  (!8)  (e).  Wlioro  a  soldier  has  been  discliarged  without 
honor  upon  tho  gnmnd  that  his  service  was  not  honest  and  faitliful, 
held,  that  while  the  discharge  could  not  ho  revoked,  the  Secretary 


>  8m  IU  0>mp.  Dec,,  G&7. 


*  See  dr.  73.  W.  D.,  Mrlu  IW!. 
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of  Wnr  cinild  upon  nti  ii|)iiticiili<iii  to  ciillsl  rocon8i<l(>r  thv.  niiKSlion  nf  I 
the  character  of  the  ftpmicanl's  servicej  and  if  found  lu  liuvo  bwn 
in  fnot  Iionest  end  fftithiul,  could  mitUonw-  his  enlistment.'     C.  li97A 
Apr.,  1896;  4tS,  Oct.  I.  1894;  S423,  Julu,  1896:3131.  Apr.,  t897A 
90S9.  Sept.  28,  1900;  9728,  Ftb.  I,  1901;  11741,  Jan.  SO,  1902.  \ 

had  not  bepn  honest  and  faithful  for  piirnosos  o(  furlough  under  th( 
act  of  Jnno  16.  180U  ('20  Stat.  157).  and  for  the  purpose  of  deridine 
whether  or  not  heshould  rw<-'ive  lua  n-tnincd  pny.  He  was  not  grunted  _^^ 
a  furlough  and  was  diftchareed  without  honor,  forfeiting  all  pay  an<l^| 
ullowanci-s.  L'|)on  rixiucst  ^!>r  roeiUistiiient  it  wan  krlit  that  the  ncttoaH 
of  the  board  was  merely  advisory  to  the  Secretan.'  of  War;  that  he  waaH 
the  nutliorily  vested  in  Nudi  ctiaos  (directly  or  reiiresenting  t)iePreKi-^| 
dent)  with  power  of  determining  wlictliorsnn'icoliai;  bt^en  Iionest  and^^| 
faithful;  tliiit  the  liiiding  of  the  boar<l  was  not  a  judicial  determina-^| 
lion  of  lliiif  tini :  iind  that  the  SocrelniT  of  War  m»y  decide  ibat^ 
the  man  is  not  debarred  from  reenliat ment .  Permission  was  granied 
for  Ihi^  soldier  lo  reeiili^t  and  he  was  rccnliitted.  C.  1197,  Apr.  4^M 
aiui  June  S>}.  ISOft:  2731.  Nov.  7.  1896.  ^1 

I  D  .■!  c  (tS)  (f).  A  soldier  vraa  dishonorably  discharged  by  sent- 
ence of  a  cLiurt-martial  for  other  offeuws  than  desorlion  anil  upon 
his  applyiiiR  for  reenlistment ,  held,  that  although  a  dishonorable 
disehat^n  is  primn  fiuif-  evidoiico  that  the  service  ia  not  honest  and, 
faithfur  still  it  is  witliln  the  discretion  of  the  Si'cr«*tar\'  of  War  iai 
determine,  for  Che  purpose  of  reenliiitment.  whether  a  soldier'f)  previ- 
oun  acrvice  lia»«  been  hunetit  and  faithful,  under  tlio  provisions  of  tha] 
act  of  Augxiat  1,  lSlt4  (28  Stat.  210).     0.  4007.  Jiiiy  SO,  189ft;  4400,' 
June  S7, 1898;  4419,  Jvnt  20. 1898;  4665,  Jutu  g.5.  1898;  4601 .  July 
IS.  1898;  5339.  Nov.  17.  1898;  6658.  Jan.  II.  1899;  6675.  Mar.  2, 
1899;  0477,  Jum&e,  1899;  6576.  June  IS.  1899;  6727.  July  1 1 ,  IS99;  '■ 
7070.  Sept.  88.  1S99;  7254.  Nov.  3,  1899;  7456.  May  I4.  lOiXf;  7576. 
Jan.  12,  1901;  9781.  Feb.  7,  1901;  9789,  Feb.  7.  1801;  9811,  Frb.  11, 
1901;  10208,  Apr.  11.  1901;  12374,  Apr.  7.  1902;  12741.  June  SO^ 
1902;  ISO44.  Dee.  IS,  1902;  13196.  Avg.  26,  1902;  16262,  Oct.  4^ 
1904:  18540,  Jvly  2,  1904;  18798.  Ana.  SO,  1904;  1982S.  May  31, 
1906;  £6007,  Jan,  IS.  1912. 

I  D  3  0  (IS)  (f).  Upon  application  for  reenlistment  of  a  dos«rterJ 
hfld.  that  the  Secretary  or  vViir  has  ixiwcr  to  decide,  on  the  facts,' 
that  tlio  prior  service  was  honest  and  laithfiil.  although  it  inctuiled 
de<«ertion,  but  that  it  would  have  to  be  a  very  strong  cai«e.     C.  20S9I, 
Jan.  3.  1907. 

lT>3c  (IS)  (g).  A  soldier  shot  and  killed  another  soldier.  H< 
was  tried  and  eouvict«d  by  t^oiteral  court-martial  and  stuitenced  tol 
aorvo  five  years  in  the  pu'mtentiary.  The  unexecuted  part  of  liia] 
aentenra  was  remitted.  Upon  re<(uest  ft>r  further  relief  Ijy  friends, 
held,  that  it  was  williin  Uio  power  of  the  Secretary  of  War  lo  deride 
for  the  purpose  of  enlistment  tliat,  notwitkstanding  hi^  dishonorable 
diai^haree,  the  last  term  of  service  of  thi»  soldier  was  honest  and 
faithful,  and  recommended  that  the  Swrretary  so  decide.     V.  667SJ 

■  But  eee  the  act  of  Mar.  S,  1909  (35  6iat.  836).  la  wlilrh  ('uogTMi  authamod  Hm 
Socrt'tAry  of  Wur  (11  uiinuiiil  a  coiu't  of  inquiry  with  jtitUdiriioii  to  mm  qd  the  fliirj 
■tcier  of  mcD  ditcfanriicil  without  honor  becauw  of  ih«  BrowDevUIe  uootJng  albay.   1 
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^pr.  IS.  1899;  S3S9,  AW.  19,  1898;  6477.  Aug.  S,  1899;  9494. 
Jan.  S.  1901. 

ID3o(lS)(A).  A  Roldier  was  convicted  of  (]<.'spr1i»n  and  not 
senU'iicvd  to  dislioiiomlilp  ili^chai^o.  Htlil.  Ilint  after  a  board  had 
dei'iiled  that  his  semro  was  not  liont'st  iind  fiiilliful.  tho  Sccrtftftn- 
bsd  disiTction  to  doride  whether  lii.-*  ftirviro  was  honest  and  faithful. 
C.  S099I,  Apr.  28,  and  J/«y  25.  1910. 

1 1)  3  0  (IS)  (i).  A  romraisaory  serReant  waa  dishonorahly  tUa- 
char{*od  by  sentence  of  a  cenvraJ  ronrt-niartial  upon  conviction  of 
embezzlement.  Upon  application  for  rocnlistracnl,  htid  that  while 
it  in  within  the  diftcretion  of  the  Secretary  of  War  to  determine,  for 
the  purpose  of  recnUstuiont,  the  characlcrof  prior  services.  h«  can  not 
properly  determine  such  servirea  to  bo  honest  and  faithful  where,  as 
m  tluscasu,  it  appears  tltiit  the  applicant  was  giulty  of  tho  olfi'itso 
for  which  he  was  scntencod  to  dishonorable  difichan;e,  and  tho  olTense 
is  OQD  ordinarily  calling  for  such  puni.'^hment.  C.  1S741,  Jutis  SO, 
J90S,  and  Xov.  SO.  1909;  101S8.  Apr.  8.  1901;  IWSO.  Nov.  S6.  1901; 
16748,  Jan.  11.  1004;  158S7,  Jan.  28,  1904;  15961.  Unr.  1,  1904; 
26007.  Sov.S8.1911. 

1 1)  3  0  (IS)  (t).  A  diBchar^ed  general  prisoner  applied  for  reen- 
lii«tmcj)t.  //fW,  that  notwiilwtahding  his  dishonorable  discharge 
the  SeoretJUy  of  War  had  discretion  to  decido  whcllicr  or  not,  in  view 
of  all  the  eimimntances  of  the  case,  his  service  during  his  last  term  of 
onliittuient  wa.s  honest  and  fnitliful  within  tlic  meaning  of  tho  act  of 
August  1,  181)4  (28  Stat.  216).  C.  9714,  J"n.  £9,  1901;  15603,  Dec. 
12,  Itm;  19017,  Dfc.  18.  1905;  26007,  Jan.  S,  1912.  and  Jan.  IS,  19IS. 

I  D  3  c  (19)  (A")  [1 .]  A  discharged  general  ))risoner  apjdied  for  reen- 
listment.  Held,  that  as  his  service  during  his  last  preceding  term  of 
enltsunent  was  clearly  not  honest  and  faithful,  tho  lu't  of  Au{^u»t  1, 
1894,  did  not,  in  that  instance,  give  the  Secretary  of  War  the  power 
to  waive  that  objection  to  his  enlistment.'  C.  41S.  Oct.  1,  1894; 
4406,  Junt  SO.  1898;  48S£,  Aug.  SI,  1898;  6S78,  May  S,  1899;  £6007, 
D€t.  II,  1911. 

IP3  0  (IS)  (i).  A  soldier  deserted,  surrendered,  was  tried  and 
convict«d  of  desertion,  and  sentenced  to  disliononible  discharge 
with  confinement  for  IS  months.  A  troop  commander  requeal«d 
that  tho  unexecutoii  part  of  tho  prisoner's  sentence  bo  rcmitleii  and 
that  permi^ion  be  granted  for  tho  man  to  OTdiut  in  Ins  troop,  Held 
that  it  is  within  the  discretion  of  tho  Secretary  of  War  to  decido 
whether  tho  sorviro  of  iJiis  mou  wa-*  homst  and  faitliful.  C.  17658, 
Mar.  11,  1.005;  16009,  Sept.  £1,  1904;  1706£.  Oct.  £6,  1904;  17661, 
Mar.  IS,  1905. 

I  D  3  d  (1).  The  question  of  whether  a  soldier's  services  have  been 
honest  and  faithful  under  the  act  of  March  3,  1809  (SO  Stat.  1073), 
whieh  grantJ<  extra  pay  to  men  who  servo<l  outside  tho  United  Slates 
during  tile  Spanish  War,  depends  on  the  manner  of  his  serving  and 
the  character  of  iiis  services,  lleid  that  this  is  without  rcgiinl  to  tho 
cir<-uni.'«lnn>-e.s  of  his  eidistuicnt  or  the  methods  by  wliicli  he  pn>cured 
the  same,  or  his  physical  condition  prior  to  enhstment.  C.  67SS, 
July  21,  I.S.99. 

ID3d(2).  Tho  act  of  January  12.  1S09  (30  Stat.  784),  made 
provisian  for  the  granting  of  extra  pay  in  lieu  of  leavei^  of  alisenco  and 
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furkouKbs  to  ofTit'era  aiul  vnllstRtl  iiiori  of  Uio  Uuited  SlaMs  Volmiltiiw 
who  hiul  f><>rvo<l  honestly  aii<l  faiUifuUy  vrithotit  tlie  timit«  nf  Uiei 
Unitcii  8tat4M  during  tliu  S|miii»li  War.  Siiuilarly,  tlie  iwt  of  Morrlij 
3,  1S99  do  Stat.  J073),  mwle  provision  for  extra  "pny  U>  ciilislCMl  mcul 
of  Uio  U«£ul&r  Army  wlio  liml  so  serreil  honi^lly  and  faitlifuUy/l 
IJe^  tliut  Uie  service  of  a  enldier  wliu,  wliiJo  iibscnt  without  timvo  aiidj 
under  the  inllunnt-e  of  liouor.  had  fallen  and  died  from  the  resulting 
coii<.-u«iiui)  of  his  britin,  snotild  not  be  considcroil  a.*  havin;c;  been  hon-j 
est  and  faithful  withiu  the  lueaiiing  of  the  two  laws  cit«d  above.! 

a  7333,  Nov.  i»,  imm.  I 

I  D  3  d  (3).  An  (illiccr  uf  Volimlwnt  wiw  \im\  on  U»e  chai^ge  o(l 
nnbozzlemont,  and  tivnU-iicotl  lo  be  liilinliI^sL■<l  lliv  8i'r%'ic«  and  to  be! 
cordiniMl  in  a.  jiemtenliaiy  at  bard  labor  for  om*  year.  XJpon  apptica-j 
tion  for  two  moiitlui'  extra  pay  under  the  pruvisiuus  of  Uio  act  i>f| 
January  12,  1800  (30  Stat.  7K4),  and  ^U^eh  3,  1890  (30  Stat.  1073),! 
lidd,  that  be  was  not  entitled  Ut  Uie  extra  pav  as  the  fact  that  asl 
defenilant  in  ii  trnit  brunglit  against  him  by  t]te1*nit«d  States  for  thQi 
vidue  of  btu'on  oinbczzUil,  ho  was  wiHing  to  confess  judgment  for  koI 
much  of  tlic  bfM-oii  as  w  im  not  rL'covejx-'<l  by  the  Secret  Sirrrjco,  furmslwid  j 
indubita)>lo  ])i-oof  tltat  Itia  oervice  liatl  not  been  honest  and  faitliful.  | 
C.lO'Mti.Jitnee.lim.  j 

in3d(Jt.  Seetion  3,  General  Onieni  13,  Headc^uartei-s  of  thtl 
Arim'.  IS'in,  exteiidin;;  piiragraph  148,  ^Vrmy  KegulatiuiiK,  to  oirieenl 
of  Volunteers,  operat*-s  m  eonneetion  with  saiti  purajcraph  as  a  roRii- 1 
Intion  in  aid  of  trie  statute,  vix,  the  act  of  JanuHr>-  12,  l.S!)9  (30  Stat,  I 
784),  wiiicli  ]m>vidi'«  for  extra  pay  lo  offu-ers  and  enlisteil  men  oM 
the  Voliiiileer  forces  who  sprved  outsiiK'  the  limita  of  the  United] 
States  <luriii4{  the  SpaiUHli  \Var.  Iluld,  that  the  abuve-eitcd  soetion] 
and  paragraph  provide  «  means  of  *li?termining  whether  the  service*  ] 
of  an  offieer  or  eidivstvd  nmn  linvo  lx>en  honiMl  and  faithful;  and  tJintj 
when  under  tliis  stutute  a  board  has  been  appointed  its  apjiroveill 
linding  should  he  hehl  U^  bo  coneluitive,  as  sliouul  aUo  the  decision  uf  1 
the  commanding  oilicer,  wlicn  no  board  bus  been  Hppointe<l  or  applied  j 
for,  sineo  diserelion  lia«  been  vested  in  them  by  tlie  Secretar>'  oi  War. I 
a  em.  May  29.  1899;  !592S.  Mar.  10,  1904:  l6S0t,  Sept,  '7,  1904.    I 

I  D  3  d  (A).  An  offieer  of  Volirnteers  was  irictl,  convicted,  an<l  sen-1 
tenved  to  tlisniitisal  by  an  illeguUv  c«>iuitilute>d  court.  The  aontencej 
(lid  not  operate,  as  it  was  null  and  void.     Upon  application  for  extra  ] 

Eay  under  the  act  of  Januarj- 12.  l.S!flO  (.TO  SUt.  784),  held,  it  has  never  I 
L^en  held  that  the  triid  and  (Htnvictiou  by  court-martial  of  an  officer  j 
or  enlit)1e<l  man  necessarily  stamtn  his  service  im  not  houest  and  j 
faitliful;  if  it  were  so  held  no  option  would  remain  as  to  the  quality] 
of  the  service.  A  man  once  convicted  by  aeourt-martial  would,  under] 
mich  a  ruling,  sulTcr  a  contiiiuuif;  pimishment  so  far  as  his  military] 
record  WHS  eomcrned;  and  tlie  hiw  might  then  be  translated  Ut  nieaal 
tliat  no  man  who  liad  ever  been  irii'd  by  court-martiid,  an<l  found] 
guiltv,  couhi  be  reeiilisted  or  could,  on  «U.<t(;li»t;ge,  hare  his  service  rat^dj 
as  "liimeat  and  faithful."  The  pmiiahment  awftnle*!  by  a  court-] 
martial  is  .su)>po»ed  to  be  sufficient  to  meet  the  offense  committed,  ] 
and  not  to  nirrv  with  it  a  black  mark  which  amoimts  to  a  conttiiuancal 
of  punishment  "beyond  the  tcrm.s  of  the  st-ntence.  IMd,  in  this  par-  3 
ticidar  case,  that  the  ullicer  was  entitle*!  to  have  liis  aervice  cooMdagadJ 
as  honest  and  faitliful.     C.  IdSOl,  Stpt.  7, 1904.  wM 
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L  ID3e(l).  Joint  nMoluliua  of  Cougrcm  of  Juuo  28.  1»06  (34  Stat., 
Kfii,  prnviiled  tJiat  in  the  admitufttrntion  of  tlie  pen.iion  lawn  any 
WuinuiwioiK'd  officer  of  the  Army  who  lin>l  rcocivtiit  uii  houornblp 
discharge  from  a  8ub&t>quenl  commission  sliouUl  bo  held  and  consid- 
MteA  to  have  bcon  honorably  djsclini^d  fi-oni  all  previous  contract* 
t^  wrvice  as  a  commissioiiiHl  ollioer.  An  offictT  after  Uaviup  been 
Biimmarily  dLsmi»)fd  by  direction  of  the  Pivttident  and  liavinff  had 
the  itiiiubihtic«)  rosultint;  from  siii^h  di»mi)«9al  n-morwl  by  the  Presi- 
dent's or<ler,  was  miiatered  in  oa  a  colonel  of  Volunteer  (too|h,  and 
Utor  cusliiercd  by  Hontenco  of  n  gonoral  court- mortial  from  tho  Army. 
This  sentence  was  set  aside  by  MTar  Department  orders,  whiih  restored 
him  to  hU  comiimml  with  pay  from  datoof  diamissnl.  Subwqucutiy 
he  was  brevetled  brii^*lier  (joneral  of  Volunteers  for  faithful  and 
meritorious  service,  add  that  hia  entire  service  while  holding  tho 
iHsi  comnuBsion  oh  colonel  in  tho  Voluntocr  servire  was  faillifuL 
C.ZGSH2,  Fth.2S,UilO. 

n  A.  Tlie  aot  of  March  3,  1863  (12  Stat.  731),  for  enrolling  and 
eallin£  out  the  national  forces,  and  for  oth«r  purposes,  divided  the 
United  States  into  districUt  anil  ci'oated  a  board  of  enrollment  for 
each  district,  whose  duty  it  was  to  «nroU  all  peraoiiB  in  that  <lis- 
trict  wlio  were  subject  to  military'  duly,  and,  after  the  President  had 
ueigaftd  to  a  di^lnct  the  number  of  men  to  be  furuiahod  by  that 
diBtrirt,  to  draft  that  number  and  .'>0  per  cent  in  a<ldition,  and  make 
an  exact  and  complete  roll  of  the  names  of  the  pei-sons  »o  drawn, 
and  the  order  in  which  drawn.  Urld,  that  the  enrollment  only 
enlablished  the  liability  of  men  ^o  enrolled  to  be  calleil  out,  and  did 
not  put  them  into  She  military  service.  Also  luM,  that  neither  the 
draft  nor  the  act  of  reporting  at  the  rendezvous  put  them  inio  tbest^r- 
vic«,  but  that  the  acceptance  of  a  drafted  niiin  by  the  buai'd  uf  enroll- 
ment after  lus  pliysical  examination  by  the  flinK*'on  on  the  board 
opera(4>d  to  put  him  in  the  service,  and  that  no  umiiter  in  was  nec«»- 
sarv.  P.  SO,  311,  Not'.  ^3,  lS9t:  C.  1570.  Juh/  go,  1895;  BOSS,  Feb. 
A  and  Aug.  4,  Wflff;  SOjiO,  Feh.  11,  1896;  Sn/,l'.  May  8S.  1896;  S04£, 
Mail  28.  1896;  S0S5,  Junr  6.  1896;  $SS9.  Aug.  I.  1896;  ^!.  Jvki 
IS,  1898;  £0237.  Aug.  16,  1906. 

nii  !.  Tl»e  exeinpliom*  from  tlie  conscription  in  the  late  Civil 
;War  are  specificAUy  set  forth  in  section  2  of  tlie  act  of  March  3,  1X453 
^12  Stat.  731),  an(f  section  10  of  the  amendaton,'  art  of  February  24, 
l1864  (13  Stat.  8).  The  exem|Hitig  provision  of  tho  later  act  m  effect 
repealed  and  superseded  that  of  tne  earlier  act,  so  that  a  ponton 
exempted  and  not  drafted  under  the  act  of  lSf>3  may  have  tioen 
liable  1«  draft  under  that  of  IS64.     P.  $4,  498,  May,  18$A. 

n  n  2.  In  18(18  the  (juestion  was  raised  as  to  whether  or  not 
members  of  reli(^<nis  sects  whose  tenets  forbid  members  to  engaee 
in  war  or  armed  conlliot  are  exempt  from  service  in  the  Ajniy.  new, 
that  the  act  of  March  3.  1S63  (12  SUit.  731),  is  no  longer  m  force.' 
C.  Un.  Mar.  22,  ISfkl;  S^OG,  Nov.  29,  1898;  6794,  M.  S,  1869; 
7905.  Mar.  SI.  1900;  20076,  May  IB,  1906. 

n  C.  Tlie  act  of  March  3,  1R03  (12  Stat.  731),  provide.1  for  the 
discharge  of  drafted  men  who  were  rejocted  by  the  enrollment  board. 

'  But  0«e  ibe  act  ot  Jan.  21,  U03  (32  St«t.  775).  wbkh  exempts  membere  of  aay 
we11-n>co(tiiizi!d  roliftioiM  wet  or  oigBBiMtion  organUed  at  thui  (ime  (Jnn.  21. 180^ 
from  iH>n-ir«  in  the  militU  or  any  other  anaed  or  voluaUtor  fgrcc  under  lhi.-juri»- 
.dictioo  di  Uio  UaludSUttM. 
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Hfid  that  iho  word  "dUrliargoir'  as  there  lued  did  not  mean  difl- 
chai-j;eil  from  the  tntlitnrv  srrvico,  hut  oiilv  a  rd«aso  from  liability 
to  service.    P.  50,  ,il4,  \'ov.  2S,  tSOl:  C\  '1570,  July  £6,  1895. 
niX  Section   13  of  tho  net  of  March  3,  1863  <I2  Stat.  733) 

Eroviclcd  that  any  pci^on  drafted  and  iiotilivd  to  nppcnr  mny,  od  or 
efore  the  day  fixed  for  his  appearanre,  fiirnUh  an  nrceptable  substi- 
tute to  take  hi»  place  in  the  draft,  or  he  may  pay  to  niirb  pcnt4>n  as  the 
Secretary  of  War  may  authorize  la  receiveH,  such  sum,  not  t«  exceed 
S30().  n."*  the  Secret  an,-  may  tietermine,  for  the  proeuration  of  sueh 
substitute.  Ilehl,  that  drafti-d  men  who  were  lurced  to  enter  the 
service,  and  snbatitules  for  drafted  men  who  entered  tho  service  in 
licti  of  the  men  drafted,  stand  on  Ihc  same  footinj;  and  .>*hould  be 
treated  alike.  If  u  name  not  drawn  is  suhitlituted  on  tho  list  of  those 
drawn  for  a  name  that  was  drawn,  then  the  name  substituted  and  the 
person  wlm  bore  it  are  treated  ii-s  if  that  name  had  been  drawn  inxtoad 
of  the  one  for  which  it  was  anb^tituted.     C.  1570,  Juhj  SS,  f8&5. 

II  K.  The  act  of  March  3.  !S03  (12  St-at.  731),  pro%-ided  that  a 
drafted  man  who  should  fail  to  report  at  the  rendezvous  without 
funiishinc  a  substitute  or  pavinp  the  commutation  should  be  deemed 
a  deserter.  lltU.  that  the  objcel  of  tliis  provision  was  to  enforce  tho 
appearance  of  those  notifieif.  and  that  holding  these  men  to  bo 
deserters  was  not  in  conllicl.  wilh  the  view  that  drafted  men  wero  not 
in  the  service  of  the  Uriilrd  States  untii  they  were  aecepte<l  by  tho 
board  of  enrollment,  /'-  ',<},  314,  Nov.  23,  1891;  C.  S04t,  May  S8, 
1896;  204s,  May2S.  is:":. 

II  F.  A  soldier  ili-.itnl  from  tho  Ninth  Kentucky  Infantry, 
November  10,  lKti2,  mul  while  in  desertion  was  drafted  September 
29,  1864,  and  servt-d  under  ibe  draft  as  a  private  in  Company  I*', 
^kirtj-e^th  Indiana  Infantry.  Iltld,  that  his  beioK  dratted  and 
fats  sorriee  as  a  drufted  man  were  not  aJTected  hy  his  being  a  soldier 
in  desOTtion  at  the  time  and  that  his  condition  or  status  as  a  soldier 
in  desertion  was  not  alfected  by  his  being  drafted  or  by  his  service  aa 
n  drafted  man.     C.  2106,  Mar.  21,  1896.  I 

OBOtui  HKreaEKCK.  ^^M 

XKgHnlilj/tt/^tmiittdoffitrr/ijf SooOmcK  IV  K  Ic;  2(.  ^^ 

'Apirotion  of,  white  in  co/ijinemftil Sm  DtBaPUNK  XII  B  3g(2). 

Eii^*iftne/,  by  fenuna Roo  Dihcii-unk  XII  B  4  ■;  b. 

Inrnrmy'sann}/ Sm  Dbsbrtiok  I  C  3. 

Iiuant  toldier See  Insanity  I  A  1. 

UUMa Si'eMrtmA  V  to  V!. 

0/ntiNitoUKa See  BrriRSMrsT  1!  F2.  ! 

Ofpritontrf^uiat Bee  Wab  I  C  U  c  (6)  (a);  A  (3). 

Paj/btfon fiv«  Pat  AXD  AixoirAMcaa  t  A  la. 

UHittdStetet  Voluulttft See  Vouintkkr  Army  II  C  2. 

EVIISTHENT  COHTRAOT.  ^ 

Breaeli  nf. Spp  Aiiskmu  !I  B81».  ^^ 

Ci»iUii'''!iii/  u/ui'r S«o  DrsBBTios  VBfl;  XIV' A  1;  3, 

CiinioUi^(ionun4a ..>v>c  P.ir  ANDALUxrANcaelCS;  lit C 2b. 

^  ENBOllHEHT.  ^ 

U  not  mvtUrAn 5lm  Volttntekb  Armt  II  B  1 1>.  ^H 

Of^iffUdwm SceDniomnvXVI  D  I  s-  ^H 

BMuarueKTlI  A.  ^H 

Ofvolvntest.  itOiu Soo  VoLCKTaaa  Axxv  II C  L  ^H 


B8CAPE — ESIGENOT. 
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^^i^^^^^B  ESCAPE. 

^^^^B  See  DEeBBTiOM  I  C 1;  C  2. 

Aeamd S«»DiacU'usK  VIIIH2;  XVII  A  4  c. 

Ctmnivingat Siw  DsaiitmoN  III  E;  V  B  10. 

Forrt  lo  jirevtnt See  Di^ii-lisb  XVII  A  \  K^4);  (6);  !• 

From  rii'il  authnrilitt S«f  AnnctE  or  Wah  I.IX  K. 

i^Vwra  miJibir^r  ou/AonfiVi See  Annci-B  of  Was  l.XII  D. 

Gtturnt  pfiMin^  undtr  twaenplrd  parAin  .  .B«e  Paedon  II  A. 

SlatuU  <if  limilaliotu  miis  in g<«  Akth-lk  of  Was  ('III  U. 

Svfaingto SeeDteciruNs  II  D  6. 

Tvm aptnlittmutthetcrud. St<e  Discipunb  XVII  A  4  b;  c. 

ESCHEAT. 

OJ  alale  of  dnwMi  inmate  nf  SoUim' 

Borne See  Soldibbs*  Home  I  F. 

0/ pHval*  properly 8m)  Auur  I  O  3  it  (8)  (i). 

ESTOPPEL 

O/daimanl Soe  Cuihb  I. 

EXAMHTATION. 

AnA. ,.>w  iioNDi>i  VE. 

CmHiattM emnmMon .Suu  Ofhcb  III  A 1  b  (1}. 

DaU^mupetmon/nmnmh Sc«  Hask  V  (.'  lo  D. 

^tHurtlopOM ....SraOFncR  IV  F. 

for  Mmmun'uri  in  VottinUtri 8ee  Militia  XVII  A. 

For  ptnmnlirm Son  ItKTinKMKNT  1  It  (i  U>8. 

OJ4iUiii*4tlaJo3«r See  Abut  I  G  3  b  (4)  (6);  (p). 

OJoffiftT SccUtscuAHOK  II  A  1:111  K  2;  XVII  B. 

Dii.nPi.ivK  III  E6b. 

PronatioK  w.bj€cl  Itt SeeOrncs  III  B3a(4)((i);  (A). 

Steond 8««  Amiy  I «  3  d  (2)  (o). 

EXAMISING   BOAED. 

For  promotion 6c<i  I>iHritABOK  XVI t  B. 

KKTinEMBVT  IBS  toS. 

EXCHAHOE. 

Di^uttingoJIUrr  ran  not  taitcrtditfea- Sou  PcBUC  MVNBT  II  E. 

0/ public  maneij  tnj  ttithuTting ofttxrt Sno  Ptrnuc  Moxkt  VIII. 

EXCHANGE   OP  PtTBLIC  PROPERTY. 

Bttvt4nitpartm\mt§.. , Soo  Pvbuc  propkuty     I  B. 

Rtlplirt*  authority  of  Cvngrtu SvdPuiiuc  ntoi-KWTV  I  \  i. 

EXECUTOR. 

JbctutJon  o/mnfrace  bjl ..■,..<,i.,..Soo  CoKTiucra  I  B  3;  3, 

EXEKPTIOH. 

FnmhdaaadUd forth SooMmriA  IV  A. 

Framatrvbt. ,..'. SeeEnjarMKNTlI  Bl;  2. 

Frmntaxtt Son  RmitFUBNT  I  G  2e. 

Of  privcU  properly  from  attarhmtni See  Privatk  dkuts  XI. 

EXIOENCT. 

PhArJTOS.RmW Statute* SeeCoxTSAcra  VII  A  ig  B. 

31108"— 13 « 


6S0  BXPEOITTON — EXTBADITIOK.  ^^^^1 

'  EXPEDITION.  ^H 

3lililary.tlafirKd: Sofl  Armt  li  K  I«.  " 

EXPEVDITU&ES. 

Jn  ocMi  o/appropnation Sm  CoNTaACTO  XIII  to  XIV. 

EZPEBT. 

Payment />/,  in  eanntdioti  with  UM of  eoal.. H<f»\pritorMA-ni>^*  XLTIII. 

W'tnta 8«Di8ciPiJN«lVB3d(l);  XI  »8, 

Witruu,  papntnlo/. ftoo  Dwi-irUKB  X  I  3. 

EZPLANATIOir. 

By  mrmber  tf/ gmerat  tourl  martial S^«  DiictrMXK  VI  D. 

ByaffuxT 8wj  Uibciplise  III  E  7. 

\  EXTERRITORIAIITY. 

Rvitof,  at  to  Army  trmtpoH i^eo  Anvv  I  G  abCSK")  P]  [?]•  fl 

U  EXTBADITIOK.  I 

L  FOR  ACT  CO^fMlTTBn  IN    i»EMANr>lNO  STATE ,.-..  PagtmW 

•a.  BETWKKX  TUK   UXITEU  STATES  ANU  MEXICO. 
k  A.  Mkxico  tjim  Drhakdino  Statu. 

It.  Tub  United  States  the  Dbhanpixq  State I'ayesn 

m.  EXTRADITION  OF  DIWEUTEIt.>^.    (fwo  De»iiHTicw.l 

IV.  OF  SOLDIER  FROM  COUNTRY  UXDER  OIR  HII.ITARY  CONTROL. 

I.  Fiiptives  froiH  justk-o  ure  not  KutTOixIercd  by  otio  GovBrnment 
to  another  iinilcr  oxtrnditjon  treatiea  except  on  account  of  ufTenMS 
foiniiiilk'il  within  tlio  jurisidiction  of  tho  (iovcnimemt  do-manding  tlicLr 
extradition,  So  whoro  a  United  Stul<>>j  soldier  dcKcrlvd  and  wont  to 
Canada,  and  there  forged  a  rhock  on  ihe  assistant  treasurer,  Xew 
York,  wliifh  wiw  paid.  AcW  tlmt  ho  could  not  be  extradited  for  tlio 
forRerv  thus  committed  outside  tfie  jurisdiction  of  the  Uoitod  Siat«8. 
F.SS.^44G.  Mny.}Hf)S. 

n  A.  By  iVrlicIo  11  of  Ibc  iixtrotlition  trouity  with  Mexico  of  Docem* 
ber  1 1.  IS6!,  it  is  stipuhiled  that:  '•Jn  tlie  rtis'e  of  crimes  commiltod  in 
tlio  frontier  Sl«to«  or  Territitritw  of  the  two  rontra4'ting  parties,  requi- 
sitionii  may  be  made  lliruu^h  their  re-^pcctivo  diplomatic  agents,  or 
tliroiigh  the  chief  civil  anthority  of  said  States  or  Territories,  or 
through  siicli  chief  civil  or  judicial  authority  of  the  di.ttrii-tii  or  coun- 
ties borderinj^  on  tlie  frontier  aa  may  for  tins  jmrposu  bo  duly  author- 
ized by  the  said  chief  civil  tiuthonty  of  the  said  frontier  Stales  or  Terri- 
tories, or  when,  from  uny  cause,  the  civil  authority  of  sticJi  Stat«  or 
Territorv  shall  be  suspended,  through  tlio  chief  mjlitury  oflicer  in  com- 
mand of  such  State  or  Territorv."  So  where  a  United  States  soldier 
ehargod  wilhiiaviri^conmiittvifacrimeagainstthohiwsnf  Mexico  was 
held  in  militury  custody  witliin  the  State  of  Texas,  /icW  tJiat,  lut  a 
requisition  by  the  Mexican  Oovemment  directly  upon  tlie  military 
commander  iii  Texas  would  not  bo  authorized,  such  comman<ier  would 
not  be  justified  in  taking  action  upon  an  application  for  such  surrender, 
uid  Ui»t  any  ujiplication  made  tiirougli  him  would  properly  be  trana- 
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mitt«(l  to  tlie  Secretorv  of  War  lo  be  roferrwl  to  the  State  Depart- 
niwit.     It.  $H,  118,  Jrd]i,  tsro. 

II  B.  Tlitf  fxlriiililioii  Irou-ty  l)«twooti  t.)io  United  States  ami  Mexico 

SroTiile«  that  "wlipn  from  any  pause  iJie  civil  authority"  of  a  frontier 
tiit«,  ctc.of  vitlivr  nation  "slial!  bo!tiiK]>cntk-(t,"  th«ro(iiiLsition»hull 
he  made  "tliron^li  the  chief  military  olTirer  in  rommand  of  such 
Stute,"  otiT.  A  rriminaJ  having  carap'ed  into  Mexico  from  Texas  at  a 
time  when  Uie  ci%'il  authority  of  that  State  wa»  susjwniled  a^  a  result 
of  t1n>  Civil  War,  a  requisition  for  hini  was  issued,  not  Iiy  the  offii-cr 
commundin^  in  the  Stale  hut  hy  a  suhordinate  of  inferiur  rank.  Il<ld 
tlmt  as  surli  iu-tiun  was  clearly  unauthorized,  the  Mexican  Government 
wa»  ju^litio<l  in  rofu^in^  tociunjilv  witli  tlierc<^uisitinn,  and  tluit  anew 
one  should  uccordiu}^v  ho  nmdu  l>v  thu  proper  cununiuider.     li.  Sf),  4, 

Jviu.  isan. 

IV.  The  ar«wt  and  delivery  of  a  soldier  ttcrviiig  ill  the  Philippino 
Islands  or  Cuhu  to  the  autliufitles  of  one  of  tlic  United  Stat(-s  is  not, 
during  the  niilitiiry  ocrujiation  of  such  places  hy  the  United  Statett,  a 
mutter  uf  interiiatiuuii.1  extradition.  Ii  a  soldier  su  serving  lias  been 
indicted  in  one  of  tlie  States,  tlie  War  Department  may  legally  direct 
hit  surrender  to  such  civU  oilirer  as  may  bo  sent,  :«u|iplied  witli  the 
proiier  piipens,  to  rocoivu  him.  C.  5955,  6065,  Mar.  1899;  S4£S, 
June  15. 1900;  13389,  Nov.  IS,  190e. 

OROMI   RKrKUNMCK. 

O/dmrten SooDMEimoJi  IVAtoC;  VF». 

EXTRA  DTITT. 

By  pott  nonmnimitnoidil i(itff  ojfieen Sms  Armt  I  K2c. 

nonrommitMiontd offiren Si<«  AnMv  I  It  2ft  (3). 

Pas SiMipA*  AM>At.LowAXCS8  IC4h>7. 

P«]l/ivm»iKeitilapprot'riotioja Soo  Pay  aniiau-owakiss  I  CBd. 

EXTRAS. 

A* additional  imrt S<h>  f'oxTRAcni  VII  J  In  VJII, 

EVIDEUCE. 

BtfoK mrvtying officer S>'i'  i'lmijc  I'KortirrT  I  t'3  Inf. 

dUfiMta^offioer* S.'.- Militia  \VI  H. 

OfftirtnaAv Sti.  HiHLimxt;  X  II  I; 2;  XIAHb;b(l). 

Inlnduetd  tiftfr  plea  of  guilty ....Sno  Dificiru.vK  IX  lll.'in  tob. 

KfW,  a/ttr  approval  of  itnlfiif* ', Soc  Disciplikb  XV  F  H. 

yeu-lf  diitoitrrrt,  r/frt  on  a  MffWcfoim 800  CLdUUH  1. 

Hal  Ttrriirjl  a/>rT  jiniliny Soo  Draona.iKK  IX  K  5  b. 

QftMlrng* Soo  AimcxEa  op  War  XXVI  A. 

qfdttiTtion Beo  DuiKiiTicN  IX  A  U>U;  I  E. 

OfdMuvgt SooDiscrawikXIVA  1. 

OfditrftjKct SeoDtBCQ-MNR  II  D  13ii. 

Of  tmhTulement See  Axticuih  ur  Wak  LX  A  A. 

Qf/rmidOT^thoTier See  Diacn-uKit  VIII  A  2, 

Qfidmtity ,..„. 8eoDi»cm.iNeVBl;  X  B  3. 

OfmtiUirin See  Voi-lntkbr  ABUT  II  D  I. 

Wnink o/enliit/d vuin Bo»Rask  I  I)  lo  R. 

fiaUfiUtuinn-nlor SmPatkkt  I. 

Pltadingof Bve  V»cu-uvk  IX  K  3. 

Prrmmptwn  of  law Soo  Diaaru-vn  IV  Iv. 

B'mr4of. ......*<<ioDlHciruMBXIlI  K. 

RukMof. ...Ste  UiHcii-UNK  XI  A  to  B. 

Statement  of  mxtutd. So«  Umcii-unk  V  II  1;  S. 


6SS  FALfiK  ACCUSATION— FEIXtH. 

FALSE  ACCUSATION. 

Soo  Aktici.u  or  Wax  I.XI  I)  2. 

FALSE  CEBTIFICATE. 

8«<f>  AimcLM  OP  Was  LXT  It  I. 

FALSE  CLAIH. 

Sm  Abticlm  op  Wak  LX  A  to  P. 

FALSE  BEPORT. 

8oe  ABTK)L«a  or  Wak  LXI  B  t. 

FALSE  STATEMENT. 

Si--  AimrtFs  OP  War  LXI  B  1;  LXIIDT 
Aieiidtnet > }>(.-t'  Iiini.ii't.iNe  XI  A  18. 

FALSE   SWEARING. 

See  AitnoLEa  op  War  LXII  C  0. 
PiariPUNB  VII  F. 

FAULT  OF  OFFICER. 

Ottupation  o/^uartenhy Seo  Pav  and  AiJjonrAKrKN  II  A  2  b  (2). 

JVaM/wrdifwn  by  mq Sw  Akmy  I  O  3  b  (2)  (a)  (3|(/). 

FATAL  DEFECT, 

Sci  Dmuiusi;  IX  H  1. 

Abnena  of  inrmber Si''^  PiJifiPMNR  XIV  R  0  a(S). 

f'ov,H  notiuiort\ Sw  Abticiks  op  War  LXXXIV  B. 

Lisio/ Si'i-  Di.inruNK  XV  K  to  F. 

l'tort«(Hnqiofei4imininglioar<i.,, ,.  .t^i''.- HEnitcKENi'  1  ni>e(l). 

Riffkt  lo  dtollenffe  twl  ezUTuM Hw  Vt^citusK  XIU  C  2a. 

Varianctin  namt Sro  Dracu-uxit  XIV  E  9ft  (S). 

FATIGUE. 

At  a  punMnifnt See  DmnruNK  XVII  A  1. 

FEDERAL  OFFICE. 

o^ararlii/ibU/or See  RenitiiHKXT  IGSatob. 

FEDERAL  TROOPS. 

He*  AllKT. 

MimiA  Iltoni. 

FBE8. 
OfwlllUUb^tgfnerattourt'ntartiiil .See  Discipunb  X  I  to  K. 

FELON. 

Enli*t7nmt  i^ %v>  ENUtmiXT  I A  9  c  (2);  D  3  c  <4) ;  (&}; 

Fnaia,Ut\t  mUttment  of See  E.vustusmt  I  A9  ((G). 

A«n Jilfm«tU </. Soo  Ekluthxmt  I  U3«(3). 
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^■1^  FELOITT. 

Slewing  hayfmm  mititary  ratrvatwn &«e  Couu&nd  V  A  3  g, 

FENCES. 

Claim  far  damagt  to,  bftobSer See  CuUMa  II;  IV. 

FIUPINO. 

See  Oppicn's  servan-t  II  to  Hi. 
iMnolrOitat^  Vnikd  StaU* See  DzaKinuM  .\1V  B  1. 

FUTAl  STATEMENT. 
Not  pari  o/ ttiteharye See  DtacHAaos,  XIV  A  1. 

FINDING.  ! 

8<*  DmnpLixr,  XII  A  to  R. 

Ditfhting <if. S<>«  Articles  of  War,  LXXXIV  C4. 

Emmininq  Board Sec  UETiuaucNT,  I  It  SIoT. 

Retiring  board. 8m  Rxtihshknt,  I  U  2  to  3. 

FINE. 

8oe  Pay  and  allowakcbs.  lit  D  to  E. 

A* pvniihment Sec  DiHciruNK. XII  630(1]. 

Dv^giiiOTKif.,,,..,,,, .....See  Public  monsy,  I  M. 

FINGER   PRINTS. 

OfwaiMtJ SiwDiscimjtR.  V  B  1;XH2. 

O/ intrrmd pritonert  improper SnoAnuv,  II  K  1  h  (I), 

FISHINQ. 

Bg  eivHiant  on  militaiy  iy«n'ah'on 8oe  CouifiNO,  V  A  3  f. 

FISHING  PASS. 

Sm  Admshok,  T  C  3. 

FLAG. 

L  DESCRIBED PagtSti 

n.  TRiVDE-MARK  CAN  NOT  COMPRISE. 

in.  A  STATE  CAN  PROTECT  THE  PLAO i'agtSSO 

IV.  INSULT  TO  PI.AU. 

V.  ACCEPTANCE  OF  FLAG. 

I.  The  flag  of  the  United  States  is  dpseribpd  in  the  Rpvised  StJitiit«» 
(sees.  1791-1792),  tho  Hags  of  foivign  nations  uio  iccogiiizi-d  nnd^r 
inU>riitttiuiial  law  and  the  Army  Upgiilations,  and  the  (lag  of  the 
Geneva  Cunvenlion  i.t  rocogniiwd  by  law  ami  regulations. 

Beyond  t)u»,  if  we  cxoimt  the  flag  of  truce  iii  time  of  war  and  cer- 
tain DOga  or  gni<lon»  n»ea  to  ditttinguish  niilitaiy  persons  and  units, 
tbifl  <^ic«  hiiJt  tio  knowledge  of  unv  fhig  bein^  oflicially  rL-ootntizcti 
either  by  the  War  Department  or  tlie  L^iited  btat«8  in  llio  oruinanr 
seiiBO  in  which  tlie  word  "  rocogtiilion ' '  is  used.    0.SSIS5.  SrjA.  96. 1907. 

II,  Held,  that  under  the  act  of  February  20,  lOO.'S  (33  Stat.  726),  a 
trade-iuiu'k  aui  uol  he  regiatcied  which  consists  of  or  comprises  tbe 
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flft^,  coat  of  arms,  or  oth«r  iiitu^ia  of  the  United  States,  or  itny  simu- 
Intion  tlierpof,  or  of  anv  State*  or  nmnicipftlity.nr  of  any  foreign  nation. 
C.  409,  Afau  G.  IDOr,^  ond^.Stpt.  SS,  lOm. 

111.  lldd,  tlint  it  iH  wittiin  the  authority  of  a  State  to  prohiliit  the 
Hatr  fi-om  biding  init  lo  imoi'oppr  iises.'  G.  Ad9,  Mar.  18,  1907,  and 
Apr.  IS.  1907. 

IT.  Held,  that  if  the  flag  of  the  United  Statra  is  insultnd  in  such  a 
manner  as  to  constidito  a  mcnnco  to  the  public  poaco,  thp  Inw  of  (he 
Stat«  should  be  invoked  to  provide  an  adeqiiale  renn-dy.  C.  5JW, 
Feb.  £1,  1906. 

V.  Held,  that  iho  Execuliv«  Dc part m cut  has  no  authority  in  the 
nbnence of  h^slation  to  aocent  any  ilsg  on  bcliiilf  of  tlic  United  States,' 
0.  10004.  Mur.  19,  1901.  Held,  t"littt  rt-cupturwl  flags  can  be  returned 
to  a  regiment  if  still  in  tlie  service.     P.  US,  Feb.  81,  1893. 

'  CBOKII   HRKKRIINCn.  

cyonorArr  rounfry.............^.......,..Seo  Auen  I.  ^H 

Ortrua 8n>  Waii]  V9.  ^M 

Acapluno/. SwWakI  C  6  c  (3)  (f)  [S],  H 

FLOATABIE  STREAMS.  fl 

NavlffOtien  o/. .Seo  NAriOAtiLR  WATsne  I  A  2.  ^M 

FOKAOE.  H 

SaU  to retirtd o^rrrt SeeAKMT  IGSb(2)(cJ.  ^| 

Clain\/or/timvhinff..i. i...iL(.....SeeCutMH  XII  L.  ^H 

FOBEION  OOVEBVHENTS.  H 

Employment  of  (Tailed  SInIn  ririlian  en\-  ^H 

plovtt  by 8ee  Ctvn.UK  BkirLOVBBa  VI  A.  ^H 

t'trmi»ai^alopaiiliimifih/oreit/nUrriti>rji..iii-o  Allitv  I  ti  3  b  (3)<a)  (2]  [a]:  [b].  ^M 

RtBumenlitm/rom tiiH!  Aiuir  I  C  3.  ^| 

FOKFEITtTRE.  fl 

Bieoti»* <if  nhtfnoi See  Abobncb  II  D  8  n, 

BtratuK  of  tonUmpt  o/ rmat Siri>  A  KUtci.Kn  f>v  Waii.  IJCXXV]  Bin. 

Bytiviliiin  trnphi/ta S™  Ari-xiopiitATtiiNn  I.XVI, 

Byttntrtiee « See  DiscrPuKK  XII  I)  3  e  (1>- 

Vannotbtimpl\c<i. 8t«  Pav  anuau.owaxcbaII  ASftfl):  JII 

A  2  ft. 

Certififatt  oj  mtritpay See  Inbicku  or  mtitirll  K. 

Civilian emploget't paj) SeeAimcLKS  ov  Waii  I.XIII  B. 

lifpoiilfd taonei/ 8m  Pat  ani> aij-OikaMckm  I  I' 7b tab. 

f'ntrlfT't  pntj  andallaumntrt See  DBSBRTtoH  XIV  A  to  F.  ^h 

VixtrtionoJ.  impropfr See  AkHT  I  B  S  b  (2)  (6).  ^M 

In   fomtflinn  uilh  tloppagt   Uiuler  ^tg-  ^^ 

ftiurlh  urUflr  "/  "ar Spe  AifricLEa  or  Wab  I.IV  1>  2. 

0/pny  and  alhimnnM Sve  Pav  AMEi  AM.owANt'EA  11  A  3ft  (3)  (a): 

in  r  U.  D. 

0/pHiMtlt  prnprrtg....^^,, 8ee  DlsriFUHB  XVII  A  4  B  (O). 

SrvtralptnaUitso/..... 8i<e  AuTicLKti  or  Wah  I.XXXiII  C;  C  I  «. 

'  SoeTlalteri'  Nplinwkn.wbereitVMheM  thataf!lalei>tntiil<'mini>Jiin);lhe>l«iw<-ni- 
lirti  o(  lliu  (lii)5 of  lliQ  Lulled  States ftnd  uroKibiliiig  tfap  silc of  uriiclm  ti|>im  irhi<-h 
tiiere  in  a  rcpiuwiutjoii  of  iho  tlag  for  a<Ivi?rtiiine  piirpomv  ix  not  unconttitiitioutJ. 
(206U.  H.,3^.)  Several  Slaten  have  ]>a8i>ed  InwebsiTing:  (or  UieJr  object  ibeenfuKe- 
aunt  of  KHDCFt  for  tbe  flag. 

*  The  Feneml  Goversmvnl  krep«  flofpi  thnt  wore  riiptiirr<1  tnan  eaemicR,  und  mrtnrcM 
wheD_paB»jble  to  Tecimeiil*  or  Statce  B»i»  thai  have  been  reotptured  Ironi  eucmiw. 
{Sec H.  Ex.  Doc.  No.  163, 60th  Coog.,  IHsas.;  Wu  Dept.,  Coug.  Itac.  266&) 


FOBEIQIT  HBHVICB — ^nBIGBT.  681 

FOBEIOV  8ERTIGS. 

Oaimli douhUJbr rrtgiwnwif oftotditn SMBnTBumir  II  A  4  btod. 

O/mHiikt SeeMiutu  I  E. 

Was  I  C  8  c  (1)  (b). 

TOSQSRT. 

See  Abtiolu  or  Was  LZII  fi;  D. 

Bf  gmmd  pritontr SeeFABDoM  11  ft. 

~r(oItK(r SeeARTiOLU  or  Wax  LX  B  1. 


infrndt(iim/or See  Extbaditiow  I. 

Bmptmtibiutf /or forged  ektett Bee  Pubuo  honkt  II  B  S. 

FOBTIFICATZOVS. 

AppropriaUoni/or Sea  ApFBOPRunoirfl  AAA:  AAA VII, 

BimifiiTVU See  ArFKOtWATioNa  XXXVI  D. 

PkoU^nnhmg See  Was  I  C  8  b  (1). 

BaipaiuStaU^for See  Abut  I  B  10. 

7XAJICHISS. 

Ettftue  right  qf,  hydaaler See  Dbbirtion  XIV  B. 

Jinatietof,taar Bee  Abut  I  B  2d(l). 

VBAUD. 

See  Abticlks  or  Wab.  C  A. 

Inelainu See  Abmt  I  B  1  h, 

MutUrin SeeVounrrBBB  Abut  II  DtoF. 

DncBABOB  V  F  2. 

MutUrottt See  VoLUWTBBB  Awct  IV  FtoH. 

Pott  CBchnuw  fteuunf Bee  GoTBBNHHrr  Aobncibs  II  78.  , 

Btjidionofhidfar See  Contracts  VI  J  4. 

FSAUDUXEVT  CIADC. 

See  Abticleb  op  Wab  LX  A  to  F. 
DisciPUNR  II  A  1  b. 

FBATTDtniarT  DISCEASGE. 

Maghe  revoked See  Dibcbabob  XVA,  Al;2;XVlAtoB. 

TPHATipTTL^HT  EnUSTXEVT. 

See  Enustment  I  A  9  to  10. 

Certyfioateofineritdvrmg See  Insiohia  or  Hbstt  II  D. 

ContmuouM  tervia See  Pat  and  Allowancbb  I  C6b  (1). 

Diidiarge  without  honor /or See  Discsabsb  II  B  1. 

EianmUo/. See  Abticlks  op  Wab  E  1. 

DisciPLiNB  XV  E  11. 

Forfeilure  of  elotitiitg  allouianea/or See  Pat  and  Aixowancbb  III  C2>. 

Potiq/  in  tRipotition  imtbr  fijbelh  article 

of  war SeeDBBEBTioN  VI  B;  XII  A  1. 

Sernee—for  retirement See  Rbtibbhbnt  II  Ala. 

Slaiuie  of  Umilationi  on See  AnTtcLKa  or  Wax  GUI  H. 

Triaifar Bee  Dibcipunb  111  ESb. 

XJ^nderfiflitih  article  of  var See  Abticlbb  or  Wab  L  A. 

FBEIGHT. 
O/MtaHa SeeMiLmA  VII  A  to  F. 
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FUBL— GENERAL  OOCBT-MaBTUL, 


FUEL. 

SeatmaHgla See  lUv  anh  Allowakcu  11  A  1  to  8. 

niJWNttB S«.  Militia  VI  B  a  i. 

FUSIOVOH. 

8e«  Absbhcb. 

JnmlvihiUm Siv  Auticlrn  or  War  LIX  I  2. 

OiiU 8c«  Abht  1  D2b. 

CandiAiU/'jrmmmitiwi liee  Office  111  A  1  b  (3)  (a). 

Indtfiniu SooAminok  I  C  4  g. 

MnKeni  nit^TUbmee See  Claim  a  VIII. 

X<il  aaaal  utvice 6««  Kstisbkk.it  II  A4b  (1), 

Niil  lint  of  AO^  itatut SooGnATumr  I  A'1k(2). 

FUEHITURE. 

Apanpriation/ar S(v  ArrnornuTiOK  LI. 

Militia S«>«MiLiTuXVI  14. 

Setvtd  i^ffiur SeeftKTiitKMK.ST  IKS. 

6AHBLIH0. 

Stn  An-niXKii  or  War  I.XI  B  8, 

tortoUim Sf'e  Articles  OP  Wax  LXil  D, 

OASBAOE. 

Saltiif. fi«e  Pu&uc  FKorsxTY  I  U. 

GARNISHKEITT. 

0/ public  mtmtg SnoPunuc  monkt  II  CtoD. 

OAEEISOF  COURT-MABTIAl. 

S«  ARTICI.RB  or  War  LXXXII  A  to  C  2; 
LXXXIII  AloCZ. 
DisciPMNB  XVI  B5. 

Rtvitvn^ TinM<tHngt S«n  ARTiCL«norW*iiCIVC4. 

DiBciPLUiB  XVI  fi  1. 

OAS  WELL. 

On  tnilitary  nurratiim .  , , ,  Krc  Ptrm.ic  i-nopititTV  I  A  2. 

GENEKAL  AVEEAOE   COKTBIBITTIOK. 

See  Cunis  VI  to  VII. 

GEKEBAI   COmtT-HABTIAL. 

Sw  Dwai'iJHR  VI  (o  XIV. 

AuAorityof. ,, 8m>  Ahticlbh  or  Waii  XCI  G. 

Contempt^. B««  AitTiin.B(i  «!■  War  I.XXXVT  A  to  B 

1  h. 

Copnofttmriliuiriidmcf SecDieciPUNEXI  A  I7s(2)(a>[l]  [cj. 

Capjf  of  recfiTii  to  etnued Sco  .Aiiticlrh  <»■  War  CXIV  A. 

ImfuaritiainproBettHngn^. Soo  Artk-i.eh  or  War  LXXIII  A  1. 

AfMdictWN  o/. ,...,,....8ee  Discipline  III  S  b. 

Juritdiditm  ovrr  HiHiatu .S<m>  Akticlrs  or  War  I.Xtll  A  to  K. 

NojuiitdkticmavfTprii'atrdthlt S«e  Pat  AMD  ALI.OVanci;>i  III  D  2. 

Fovft  bi  tenlentt Seo  Pat  and  allovtani^icx  III  ClkflXa}. 

Quorum. Snt  Aim.-M;flOF  Wab  LXXVfil  to4. 

B^tmngeaimto See  Coumajid  V  A4, 


QSKBBAL  HOBPITALa — QOCH>  OONDUOI.  688 

&XHERAI  HOSFZTAIS. 

See  AsxT  I  G  3  d  (7)  to  (8). 
aSBXRAL  KESS. 
f>atd<tf. See  OoTEBNMKMT  Aguhssb  X. 

GSSXEAX  OFFICSB. 

See  Asm-. 

COHHAND. 

Was. 
RiglatoAidt See  Abut  I  B  2  f. 

nwTtttttAT.  PBISOVBB. 

AmtAamoAof. See  DxbxrtionT  B  17. 

Con nol i« rMloMrf (o duty SeeARHTl  B2a(4). 

Owilwn  ehlimg/or See  DisctPUNK  XVII  A  4  g  (7). 

Clolhmt  imut See  AbmtI  B7ft. 

Fat  AMD  ALLOWANCSB  II  A  3  ft  (4)  (t) 

Coi^fiiummt  m  pemiaUiary See  Dbbbstioh  X  0 1. 

Dtpm&nt  parent See  Dibchabqi  VI  C  8. 

Duobidieneeofordenb]/ Bee  ArttcusopWakLXIID. 

forgofbjf See  Pakdok  IJ  A. 

frauduiaattUiilmtfaof. See  Enuothbni' I A  ft  f  (3). 

Iiuaiu SeelNBAKiTTl  A 2. 

JvrudkHonmier See  Dibciflinb  VIII  0  2  b;  lid. 

Private  property  of. See  Dibciplinb  XVtl  A  4g  (6). 

Private  property  of,  dettroyed See  Claihb  IX. 

SedewipHon  of. See  Dischabob  IIB2b. 

IleerUutmenlo/,aflerreUBte See Enustubnt  I  D3c  (12). 

Trial  of. See  Disciflihb  II  D  20. 

Witneuh^oreavUcowti See  Civn.  actbobity  I  B3a. 

OEHEKAI  STAFF. 

Ommand  by See  Abht  I  G  3  a  (1)  (a). 

CoHHAKD  I  A  1  a. 
DttaiUlo See  Abut  1  B  2  b  (1)  (a). 

GENEVA  CONVEHnOV. 
Pwpcte  of. .' Sec  Red  Cbobb  I  B. 

GIFT. 

Promalliei See  War  I  C6d  (1). 

Money  to  United  Statei See  Apfropbiatioks  VII. 

Sterttary  of  War  eon  not  accept  Umd  or  inter-  See  Pug  uc  pbopebtt  II  A. 

Ul  in  land  for  United  Staiee. 
Seattary  ofWar  may  accept  perional  prop-  See  Public  pbopebtt  I  0. 

trty/or  United  Slates. 

GIVIHG  SfTELLIGEVCE  TO  EITEKT. 

See  Abticlbb  or  War  XXXXVI  A;  B. 

GOOD  COHDUCT. 

0/pritonert See  Disopunx  XVII  A  4 1. 
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GOVERNMENT  AGENCIES. ' 


L  aOVEBNMENT  AUENClKti  AND  INSTRUMENTALITIES  JN  GENEIUL. 

A.  (rorKitNHK.^T  AuKxiriEN  Mav  dr  CuHATRn  uY  EitBCB  Lboislaitvk  OS 
EXEcrnvB  AmioRiTV PogteSS 

B.  BTOrrADu  tM  Favob  or  Govskxmbxt  AoBNaBs. 

C.  DsDT  DcK  GovRRMiBMT  AoBNcr  CoLLBCTiBLB  moM  Pay  Wsxbb  Pat 
u  Bbceivbd  at  Pat  Tablb  bt  Oompaxt  Coxmamdbx  ob  Svbsb- 
QinujTLV  Dkpomitbd  WITH  Uiu PagtSS? 

D.  Loos  or  PtrsD«  of  Govsbmmbnt  Aobxct. 

1.  CuHi'Hlinn'it  Tuapuusibllil)'  ijnMUvr  than  that  at  gntuitowi  l>aU««;  be 
in  official  porfbrminK  D  duty,     llliwlniliotii' PofttSS 

2.  Pont  nol  iiDd«r  coniinaud  of  diviaioo  commander Pop«  6*0 

3.  No  appml  Erom  dnciaion  i)f  d*putiiMnit  coranundta',  but  SocKIBry 
of  War  mAy  T^eiumiao  Tl)«  cmc  to  deleniiin«  whMhM  B  ftO]ipBice 
muy  be  Biid«. 

4.  PrDC«duTe«ii«redeceBmdofflc«rind«bi«d  uxMiDimnyfundtlMfM 
unindoncd  chLvk  for  nmouDl  of  indubteduett). 

E.  Govbbxmbnt  Aoknc'y  May  Sbu.  Srrputui  to  a!(i>  Rbndkh  Rxbvick  vob 

THB  GOVERNMBVT. 

p.  IhKi'OHTnox   oir    l''nNuii  or  GovKitxuBin-   Aokkct   Wrkrr   Aobmct 

Cba>ieh  to  Bust /^VS4/ 

0.  GAnKisHMitiilT,  ATTACHuetn'.  stc..  or  Pvbuo  Pxontiiry.    (Sm  Pusuo 

HONKT.) 

H.  TAXAnox  OP  GorBBKMEvr  Aobwct.    <S«e  T*H.) 
n.  POST  EXCUANGE. 

A,  CuABACTBRtsncs  AND  PuBrosRs  or  PoBT  BscaAKSBS. 

1.  GowroiHKnt  KKracyniid  tvaignixod  byncUnt  ('oosTMi...  Piige64S 
3.  Nol  n  c^rpoMiior,  but  n  rimppnitivo  I'toW' Poft  ffW 

B.  Ofpicbr  IX  l-'sAnoK. 

1.  Allo«rBac«forwrvicn<. 

2.  R(ipr«Mii<apcBt«xchBiige  in  liilgttioti, 

3.  II  liiigulinii  necncmry,  mity  pmporly  miiimt  to  bo  fumiithm)  witii 

rounml  At  G<>v<-min«iit  cxpeoM^. 

4.  Not  petaonally  rmpuosiblu  to  nvditnr  of  po«t  mchftngo  meniy 

b«cBiwo  oxrhunKo  n^KiilAlioiui  mako  him  mpouaiblB  for  RiBdBg«- 
ment  of  oxchAnge. 
h.  ItcfpoiMiblo  (or  B  phorlnffn  in  oBchuigft  fund*,  notwitiulaadlnc  bin 
ftcqutttal  of  cbArjre oj  ■>mbetxlingBUc-h  funds Poft&U 

C  LuOTATIONa  AB  TO  BUBINKHB. 

1.  Caq  not  lu-cc'pt  dn|>orit«  trom  Mldiem. 

2.  Can  out  eolloct  a  tax  on  dogs  la  a  posL 

D.  CUKDira  iiy  Pont  Exi.'kax()b. 

1.  Tooflkers. 

2.  To  enlitUid  mt-n, 

B.  Crsdila  in  excMs  ot  anount  authuriAed  by  n^Utioiu. 

E.  I.IABUJTT  FOB  Dniira  or  I'oat  Excsaxok. 

1.  Oflicen  KUti(>n«<d  nt  rbo  poit  nol  liable  for  debu  ol  poel  excban^. 

F.  Po»p  ExcHAXoB  Cousai.,  ab  wbll  *b  Oppicbk  ik  Cuaxok,  May  ub 

Ubld  Rbbponsiuuc  r»K  Lwimkh. 

G.  POBT  ExcRANna  BvtLDisoa Page64S 

*  Prapared  by  Maj.  H.  M.  Morrow,  Judge  BdvocBto.  KnUlxut  lo  Judge  Adrccate 
Oeu^ml. 
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n.  POST  EXCHANGE-ContiKUfid. 

B.  ApFaopRlATiOKa  mu  Pobt  Excbamob.    (See  AppftOPRunoN  XXIX, ) 
I,  MKnsiMnir  op  Povt  Bcctianai. 

1.  OigtuibattaoB  compritiDg  memboniiip  at  puet  excbiuigD  cotrntniod 
u  rrinlinuLnic  oif[iuiiutioiui  ntjpinllcn  of  rhftntco  in  pBrmaDi-l. 

2.  lo  L-uie  of  diajniM  aa  to  lernu  o(  admiMJun  of «  n«nr  or),-aiiijtalibn  to 
on  cxchaOKO  tho  dccirinn  of  dcpiultnfiil  (■[imnmndin  linal,  cxc«pt 
in  COM  ot  fraud Pagt646 

3.  Rule  of  dUlribuliiin  whor«  m«robeiilu])  <if  oiBOnittUDii  b  reductit 
afu^r  il  hoe  bouglit  into  an  «xchuig«. 

4.  MuDibLTiibi;)  in  th«  puM  exduDge  doc  obU^tory  on  untu  fbfmlog 
gwricnn Pagt  C47 

5.  Wb&t  couAlituM  on  uti^iiizalluu  ur  deUK-liment  coinpet«ut  U> 
bccomn  a  motnbnr  iif  a  poaL  cxchauge. 

J.   UiaCBLLANBOllS. 

1.  Buvural  iuiIcpnnd(!Dt  ncchftiiRmi  iir  otift  Ascbanxe  villi  aavcrol 
branchw  raay  l)e  «f>tablL§hi?d  at  a  post. 

2.  AspwltxclutngoiaGuvomme^it  in8trum«iuUt)-l1.  Riftj-boonlnrcd 
to  rtAdjtuC  kccounU  with  a  {Hiynuu<i(!r. 

S.  Uiular  paragraph  318,  Army  RegulaiLoii*.  loio,  m  i<>  pmcecditiijs  uj 
oxchaii|{o  council  minority  of  council  may  mnka  ropoR,  bur.  only 
(.be  pnx'eedings  u(  majoriiy  diould  be  acted  on  by  divlriua 
command  ctr, 

4.  Regimonlal  adjutant  may  ncc^pt  to  necpivnr  of  &  bank  tor  divi- 
dends oa  dopuditd  ibo  nglateui*1  oxcliiuigi'  dEcer  having  died. 

4.  Gowmmwii  property  may  bo  tranriumMl  by  a  ttovammrat  bureau 
to  the  pual  exchange. 

0.  Tntognuna  on  poat-oxobanKo  biiNn«ai. 

7.  Incawul«rTuroo  final  etal«raetit  Iranaf^ned  I"  a  pott  exchaniw  and 
final  ■Uktvmi.'nL  ia  piiid  by  piiymiuitur,  Ihii  ooldior  and  mil  tbo 
pml  Mtchan^  ia  the  d«bliir  to  wliMn  iho  pnymaslor  iJiould  look 
for relinbunM-inont  for  liinovurpaymeol }'agi64S 

8.  Fraud  by  tho  Rtoward  ot  a  p<*t.  vscbaoco  in  a  military  offpjim. 

9.  Fuel  aod  ligliu  lur  a  cantMMi  af«  a  proper  cbaiige  a^-ainst.  ibo  Army 
appropriation  tor  (uol  an<l  lij[hlB. 

10.  Paniinnph  loeo,  Army  lt«uulaiiun«,  1910,  h«  to  iasue  of  (uol  wliero 
pijHi  <:x<'liau),'T^  nitia  a  laiiudiy. 

11.  A  <^ntribuii'>n  may  bo  mado  from  tho  piuit  xxohac^io  lo  support  a 
"volunk'iT  btiod" Paft649 

12.  '  'VoliinUwr  band  "  not  miIiIIinI  to  ahiire  in  nut  proRta, 
m.  COMPANY  FUND. 

A.  DBUTH  Dl'K  TIIC  COMPANV  I'vKn. 

1.  A  debt  fn>u  an  ufhccr  l<i  a  company  on  a«x)unt  of  Ixordiiig  with 
lh«  corapany  ii  a  dobt  to  lliv  company  fund. 

2.  Vhtm  a  company  fund  r<n;«ivM  a  pcn-ontago  of  the  profits  on  work 
dMi«  by  a  privuii>  laundry,  a  di'bt  duo  tlie  bundry  from  a  raombcr 
of  thn  cnmpuny  {■  nnt  a  d«bt  to  tho  company  fund. 

3.  Ko  legal  autlioriiy  for  loaning  a  portion  of  company  ftind  toenlisiwl 
nK-o  tueuablo  thorn  to  n.-prv'aunt  ibe company aiaiinthklicnioul. 

B.  ExpRNnntniRH  Kaou  ma  CoMPAxy  FVnd. 
1.  Paragmph  1131,  Army  R«gulaik>ii>,  1910,  a»  to  diabundng  the  com- 
pany fund  "wiloly  for  the  benefit  of  the  company," 

Z.  A  company  «schantt«  not  being  authofixed  by  law,  the  company 
fund  la  not  liable  for  lu  debta Pu^650 
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m.  COMPANY  FUND-Coniinued. 

J).  EirKHUiTUHed  Fbok  thb  Compant  FVMf>— Coatimied.  J 

:t.  Tl)i:  rx|)cni!a  of  a.  bond  lo  Mcum  ft  bank  aguDal  loM  on  account  af1 
u  Iu8l  (.■enlficate  of  dejMuil  hi  bvor  of  the  company  nwy  be  faid  ' 
from  Iho  corapanr  fund. 
IT.  SOLDIER  CAN  NOT  HE  BEQlllREOTO  PAY  FOR  THE  l.AUNDRRIMn 

or  !iis  fuyriiiis  itv  an  kxchanub  or  coiipaxv  i.ai'niiry 

UNLESS  niS  CLOTHES  WERE  ACTrALLY  LAUNnEREI)  THERE. 
V.  LAW  Of  STATE  OH  TERRITORY  CAN   NOT  PROHIDIT  SOLDIER  , 

CARRYING  niS  ARMS. 

VI.  PRACTICE  BY  MEDICAL  OFFICERS PagtSSt 

Vn.  EFFECT  OF  WAR  DEPARTMENT  ORDER  AUTHORIZING  COMPANY 

BARBER  SHOPS.  BILLIARD  AND  POOL  TABLES. 
Vm.  BAND  FUND  OF  "VOLUNTEER  BAND"  TO  BE  ACCOUNTED  FOR 

LIKE  A  BKOIMENTAL  FUND. 
a.  RESPONSIBILITY   OF   QUARTEBM.VSTER   FOR    EFFECTS   OF  DE- 

CEASF.D  ni-FlCEU  RECEIVED  FOR  STUrMENT. 
X.  EXPENDITIIRE    FROM    FUNDS  OF   GENKRAL    MESS  SHOULD  BE 

SOLELY  FOR  THE  BENEFIT  OF  THE  MEMBERS  OF  THE  MESS. 
S.  THE  POWERS  OF  A  GOVERNMENT  AGENCY  AS  ESTABLISHED  BY 

CONGRESS  r-AN  NOT  BE  INTERFERED  WITH  BY  THE  EXECUTIVE 

OR  BY  ANOTHER  GOVERNMENT  AGENCY. 

I  A.  Congress  may  cft^talilisli  such  ogoncies  or  iiutnimeDtalitifis 
in  connection  with  tho  militarj'  »Etal>ltsliraunt  a3  it  may  dc«m  ni>cos- ' 
SHTV  to  the  efficienry  nr  rorafort  of  the  troo]w  nr  <1eHifable  for  their 
welfftro.  A  liiiiiiJar  ri^ht  tu  establish  Guvcnuuont  u<;enct«s  and 
instrumental  it  iM  and  to  presmhe  »uitahle  repiilations  for  their  gov- 
emmctnt  ami  ad minkt ration  hna  hcen  re-sortodto  by  th©  Scctvtary  of 
War  whenever  tho  netcsaitioa  of  the  military  establishment  have  war^ 
ranted  such  cxeniie  of  exeoutivo  power,  anil  lii.-*  ai-tiou  in  o^itablish* 
ing  them  and  ])re8cribiiig  rules  for  thoir  i^ovcriuncnt  and  control  hns 
been  reroenized  by  Congre-ts  in  making  apiiropriations  for  tlieir  sup- 

Sort  and  lias  been  recot^iuxcd  by  th©  courts  and  by  other  exocutivo 
opartmenta  of  tho  Govemracnt.  The  practice  of  eatahlialiing  such 
Government  aeeniies  and  in-stnimentalities  lias  exi.sted  for  nioro  thiin 
a  century.  Ilfld,  thorefore^  that  it  is  witliin  tho  autlwrity  of  the 
Secretary  of  War  to  authorize  the  e.^tahlL'thment  of  a  laundry  at  a 
militarr  i>ost  and  to  prr^scribo  regulations  for  it«i  administration  and 
oontrof.'     C.  lS2il4,  Sept.  S,  tmo. 

X  B.  When  tho  post  pxchan(;o  (tlien  colled  canteen)  was  of  a  pri- 
vate character,  it  wua  held  thnt  stnppugee  of  pay  could  not  bo  made 
to  reimbunio  losses  of  canteen  funds;  and  at  that  time  the  Treaflury 
Department  also  held  that  canteeiLs  were  taxable  by  tho  Oovcnunoot. 
Subsequently  (in  1897)  the  Trenauiy  Department  held  that  post 
exchangeK  ft»  then  oi^anixed  under  the  orders  of  the  War  Department 

■  Pumunt  to  Uio  ftbava  reraaimendation,  G.  0.  16Q,  W.  D.,  Sopt.  15,  lOOC  (imr. 
361  A.  R.  1010),  Mtabtbhed  pari  IsnndriM  uid  niad«  provisioii  lot  Uio  o.>II«<.-Im<d  ut 
iudebi«du«n  due  thorn  from  onlisled  taaa.  See  abu  jior.  I,  G.  0.  253,  W.  D.,  D«f. 
27,  1007,  aad  th«  cuiraut  net*  of  ftpproiHiatioii  Ua  tho  mippnrt  of  th*  Army  nHntivn 
to  oomp*tilioD  of  pott  laundriw  «it£  pnv&ta  eat&blif<hmoDt§  for  doing  lauodry  work. 
Current act«  of  appnipriatloD  now  provide  "for  Uiocuiutnictiim^epnmlion,  and  tnaJo- 
Umuicu oIlAuiulna*  ui  Army  pueb  in  Ihu  UniUdSCutMuad  in  ifoiiiliuiit  ^iuMmJonii." 
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wero  Govonunctnt  instnimnntnliti&K  or  agencies  and  wero  therefore 
not  taxable  under  the  intomal  revenue  luws.'  Now  th«  funds  of  the 
post  exchange  are  moneys  used  in  cnrryinp  on  thU  public  agency, 
and  the  Government  has  a  right  to  ptntect  its  iiwtrumeritalitie^ — tfio 
a-it  fthli-ihnientt*  through  whicn  it  carries  on  piibUc  businos-i.  lleid, 
therefore,  tlial  stuppttgfti  agaimt  the  pay  of  oflicor!*  and  enlisted  nwn, 
whether  on  the  activo  or  retired  list,  miiy  h'^ally  bo  miido  to  reun- 
burse  the  iiost-oxcliniige  fund  on  account  of  losneH  for  which  such 
ofhceni  ana  enlisted  men  are  rc»in<>iisib)e,  and  in  cn^io  of  n  doccfwed 
officer  or  soldier  the  amount  duo  the  post  exchange  may  bo  deducted 
(mm  the  puv  and  nlliiwimces  due  the  estate  nf  the  deceased,  C.  5/7/, 
June  7,  lSii7:  7l8b\  Od.  19,  t899;  12195,  Mar.  t2,  lOOg;  ISIOL  Aiuf. 
t4.  1902:  !S714,  Jan.  18,  1904;  i9H2j  Jan.  2  1907;  2iil61,  Apr.  '3, 
1911.  As  company,  hoi^pitnl,  and  refruuental  luitds  ure  alio  Guvern- 
m^'nt  agencies,  the  pav  "f  <)(liccrs  and  soldiers  may  bo  stopped  for 
indebtedness  due  them".  C,  S171,  June  7,  1897;  7186,  Od.  19,  1899. 
As  the  pav  of  an  officer  nr  soldier  or  employ<j«  may  bo  stopped  to 
pay  an  intlehtpdne*«  due  the  llnited  StateN,  it  may  witli  fiquallivality 
and  propriely  be  )stop]ied  to  pay  an  indehtoduess  duo  to  a  Govern- 
ment ogenc)'  or  instrumentalitv  which  ha«  been  establL-ihod  by  proper 
Icsinlalivo  or  executive  authority.     C.  18284,  Stpt.  8,  1900. 

I  C.  Tlie  pay  of  an  enlisted  man  which  has  been  turned  over  to  his 
company  commander  at  tlie  payment  <»f  the.  company  becauRn  the 
Buldier  was  absent  from  the  pay  table  coiitiDues  to  bo  Goverumvnt 
funds  until  it  roaches  the  hands  of  the  soldier  unleea  some  act  of  the 
«i>Idier,  such,  for  instance,  as  a  request  to  the  comimny  commnnder 
in  respect  to  the  ihsimsition  of  tho  whole  or  a  part  <»f  his  paj',  operates 
ea  a  technical  reduction  t"  possession.  In  ttie  event  of  such  an  act 
such  portion  us  the  siddier  sliould  retjuest  the  cnmpany  CDnimander 
Ui  pay  to  creditors  would  bo  regarded  as  having  been  re<Iu<:ed  t*)  pos- 
session and  mi^ht  i>e  paid  in  accordance  with  tho  soldier's  roquost, 
and  if  tho  soldier  has  deserted  tlie  bulunco  should  bo  treated  as  the 
effects  of  a  deiterter,  provided  tho  soldier's  request  was  that  tho 
balance  be  held  as  a  deposit  »ubjoct  to  tho  soldier's  order.  But  where 
there  is  a  well-established  practice  to  collect  at  tho  pay  tahlo  sums 
duo  to  tho  post  excliunge,  Uie  company  fund  and  other  Qoverumont 
instrumeiitahties,  such  collections  bcmg  mudo  nt  the  instant  of 
payment  when  the  soldier  is  present  to  receive  his  pny,  a  concspond- 
U)^  deduction  should  bo  niiide  at  the  same  iiistnnt  iii  a  case  where 
the  money  duo  tho  soldier  is  handed  to  hU  company  commander. 
Such  a  well-established  custom  may  bo  regarded  as  a  request  bv  the 
eotdior  to  pay  tho  dues  eslublishecf  by  custom.  Therefore  hfld  that 
tho  total  amount  duo  a  post  exchange,  company  fund  or  other  Gov- 
vmmcnt  instrumontality,  and,  according  to  tho  established  custom 
payable  to  tliose  instrumentalities  on  too  receipt  of  pay  from  the 
paymaster,  should  bo  considered  by  roaaon  of  such  custom  aa  tech- 
nically reduced  to  possession,  and  paid  to  tho  creditors  in  conformity 
to eucn custom,  ana  tliobalnnce,not  having  been  ri-duced  to  pussesiuoii 
either  actually  or  tcchnicuily.  shuuld  bo  considered  as  retaining  the 
character  of  public  funds  and  returned  to  the  paymaster.  ('.  12227, 
Feb.  it,  1907,  and  Oct.  12,  1909. 

■  Tlw  muo  coDcluaioa  wtid  nmcLvd  in  Dugiia  v.  UuiUid  Sum  (34  Ct.  Cl«.,  4SS), 
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Z  D  1.  Post  exchange,  company,  hospital,  bakery,  etc.,  funds  are 
({uncti  public  fund»,  i.  <>.,  fumrK  ucqiI  tu  cany  on  public  agt^ncira  or 
iiul rumen tuli tics  of  the  (loviTUinenl,  luiiMK  of  w)U(':h  con  bo  riiim- 
buimNl  from  Htoppngeti  nf  pay  of  tlio  officer  or  soldier  responsible 
th«n<for.  From  llils  it  follows  that  tho  linhility  of  the  fVHpi>iis.ible 
officer  or  soldier  in  not  that  of  a.  bailee  without  compensutioii,  but  of 
nn  olbfini  charged  with  the  custody  of  fiiiuLi  in  a  nublie  rapa<;ity 
deviilviii;{  an  olliciitl  duty  mid  a  mnU'rinI  tru^t,  in  llio  discluti]t;o  of 
which  a  Kreiitcr  dc'^reo  of  euro  is  refjuiivd  than  in  the  cas«  of  a  gralui- 
tou.-.  bniliiuiit.  C.  I.ir.!)7.  AW.  24,  Wirj;  l.iSI!7,  Jan.  H,  190$:  14576, 
May  I.  1903:  I60t!5,  Miir.  $4,  1904:  2So52j  Stpt  II,  1909.  S» 
where  the  ofiicor  iji  eharpe  of  a  iM»st  exch»ri;;e,  in  <onve«ng  the  funda 
of  the  exdifinge  from  the  iiont  to  a  bank  in  town  fur  deposii,  placed 
tbera  in  n  package  inside  of  tli«  breufit  of  liis  blouse  wliich  was  without 
pocket^,  and  the  package  slipped  down  and  was  Wt^  Ittld  that  the 
ofTicur  had  not  used  due  cnre  nnd  should  be  charged  with  tliu  nuiount 
lost.  P.  54,  At,  June  7,  1892.  So  where  a  post  exchange  officer 
phiceil  in  a  .sack  a  sum  atrnmnting  tu  over  SI  ,60U  for  detxt^it  in  a  buuk 
at  a  distant  point,  and  Hithuul  properly  seuliii);  auil  stanipiui;  tlie 
»ack,  delivcriMl  it  Ut  an  enlUted  man,  who  in  turn  deJivered  it  to  a 
private  sta^e  company,  which  was  not  prepfired  to  pi-opcrly  t;uard 
and  protect  a  puckof^e  of  such  value,  and  the  statue  hne  dehvcrcd  it 
t*>  ihe  Well»-Kargo  Express  Co.,  wjbich  latter  company  delivered  the 
pHcka)!e  tu  the  hank,  w'liere  it  was  found  tliat  Ihen^i  was  a  liole  in  the 
sa<-k  and  the  original  sum  whk  short  by  over  S500.  h*id  that  the  ex- 
change ufhcer  wa^  guillv  of  cnrelcMsncsa  and  tihould  be  held  fur  the 
loss.  C.  19112,  l-'eb.  S]  imii.  Wicro  an  officer  stationed  in  tlio 
island  of  Mindanao  kopt  Ills  company  fund  in  a  wooden  bi>x  niaile  of 
inch  lumber  bound  with  in^u,  the  bu.\  bem^  M>eiirely  bolted  to  the 
liouise  and  locked  with  a  Valo  lock,  and  it  appoared  that  otlicr  officers 
bad  kept  tlifir  privalo  funib  in  the  box,  luld  that  the  fad  that  the 
officer  cuuld  have  usvi\  the  safe  of  the  post  (juartermaster  in  which  U> 
deposit  his  cximpany  fund,  but  <lid  not  do  so  because  the  denonit  of 
the  funiLs  in  that  {»ace  would  auhjoet  him  to  mure  or  Ictss  delay  in 
handling  llio  fuud^,  did  not  noccesorily  constitute  cvidouct-  of  jin'nwr 
lack  of  care.     C.  2000S,  Oct.  ?,  1906.     Wliere  a  company  commander 

Filaced  over  S600  uf  hw  compiuiy  fund  and  over  $450  of  hU  urivate 
unds  in  a  stci-l  box  of  ^-inch  steel  plates,  which  was  placeJ  in  Ids 
company  quarters  at  Camp  Bumpiis,  Ix-yte,  P.  I.,  and  fa.-tened  to  the 
flour  by  t^cn^u's  from  the  inside  of  the  box  »>i  that  they  eoutd  be  reached 
only  after  the  box  had  been  opened,  and  during  tlie  abflcnoe  of  the 
officer  fnmi  bis  (|uarters  about  H  p,  ni.  the  box  wa.-<  bivikeii  into  by 
memmof  a  hatchet  and  the  conteiit.s stolen, /ic/i/ tliat  tliooflieerslioula 
ru>t  be  lield  resjiunsible  for  the  Io.ss  of  the  funds.  C.  25562,  Sept,  II. 
1909.  A  company  wn^  tu  leave  the  next  day  fur  anutlier  Hlatiuii  ami 
a  bill  for  company  supplies  was  to  bo  paid,  and  an  apparently  entirely 
reliable  noncommissioned  officer  whose  dutie.i  as  acting  qiiartei^ 
master  sei^eant  naturally  jwinted  him  out  fur  tho  work  wan  given 
$50  by  the  company  commander  to  pay  a  creditor,  and  the  noncom- 
miasinned  officer  disapiieared  with  tlie'  money,  and  it  appeared  the 
noncommi)<vione'l  officer  at  the  time  of  his  desertion  hud  a  de]>osit  of 
$60,  about  $36  of  pay  duo  liim,  an  undrawn  cloUiiug  balauvo  of  several 
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dollarB,  and  theproaport  of  liis  (lisvlini^c  in  f<iur  niontlis  with  mileage 
from  Hnn  FrancL-4<i>  l»  New  York,  Jieid  timt  iw  in  tho  comluct  of  busi- 
ni*8  it  ia  absolutely  necessary  that  ceruin  persons  bo  tnistcd,  and 
there  appeared  to  be  every  reason  to  trust  tUo  uoncommissionod  officer 
iu  tho  fuso,  the  fjlUcor  was  iivitliout  negiieence.  0.  1&065,  Mar.  £4, 
1004-  But  wlicro  tlioru  wild  no  urgent  bn-slo  about  tlio  payment  oi 
tbo  bill,  and  the  »um  of  Sll.'>  was  intrusted  by  the  cnmpauy  com- 
mandt-r  to  u  sergf^ant  to  pay  a  hill  agaiii.it  tlio  company  fund,  and  the 
sergeant  dUniipcarcd  with  tho  money,  and  it  appeared  thero  woi)  a 
nioutii's  pay  oue  tlio  sergeant,  witli  mileage  frnm  San  FraneWo  to 
Washington,  and  a  probubh)  ti^mull  boluueo  ou  his  clothing  account, 
tbe  two  latter  itemf,  however,  not  being  duo  for  about  18  mnnllis, 
htld  that  the  fatUs  wero  not  .sufiUient  to  juitifv  tlie  release  of  the 
company  c^immautler  from  responsibility.  C.  ISSSS,  Dec.  5,  1906, 
Where  the  oiRcer  in  chai^  of  a  post  exctiange  at  a  po«t  adjoming  a 
city,  having  in  bia  hands  for  deposit  in  bunk  about  $1,000  of  post 
exchange  fundn,  instead  of  personally  attending  to  tho  deposit,  sent 
iu  to  the  bank  with  the  fundi*  tho  po^teM-hango  steward,  who  appr>»- 
priatod  to  Ida  own  use  a  portion  of  tlio  amount  and  did  not  rislurn 
ti>  the  post  till  arrested  by  tlie  civil  autiioritieii — htld  that  tho  officer 
bad  not  takvn  tho  degree  of  care  progx-rly  required  of  luni,  and  was 
roaponsiblefortheamountWt.  P.f;4,l.iS,  itar.8,lS94;  O.  l3Sb7.Jan. 
S,  IdOS.  And  where  the  coin]iuuy  coiinnamlerwas  eick  in  his  quarlent 
and  the  only  otherofTicer  on  duty  with  the  company  wasofTicerof  tho  day, 
and  it  was  neccvtary  to  obtain  change  for  use  on  payday,  and  tlio  com- 
pany commander  intrusted  to  his  ur»t  sergeant  a  checK  for  $75,  with 
which  to  obtain  change  at  a  town  7  miloii  away,  and  the  firiit  sergeant 
disappeared  with  tho  money,  held  that  as  iu  t  he  conduct  of  all  busiuotw 
operations,  there  must  bo  necessarily  a  certain  degree  of  trust  shown 
in  tbe  handling  of  fvinds,  and  tlie  company  comman<ier  bad  no  reason 
to  be  on  Ids  guard  tiiiaiiivt  tho  theft  or  di^ertton  of  tbu  firvt  sei'geant, 
he  should  not  be  held  responsible  for  tho  loss  to  tbe  companv  fund. 
C.  S9(i$7,  Od-  S,  1911,  'l"lio  "bakery  fund''  is  a  Uovernniont'instru- 
montalily,  Not  being  public,  money  llio  olTicer  in  chargo  may  be 
relieved  oy  competent  authority  f  n>ra  responiibility  for  a  los«.  Tnere- 
foro,  where  a  medical  officer  detailed  as  post  treasurer  plac4»  tho 
bakerj-  fund,  with  the  con-ient  of  tho  senior  medical  officer  of  the  post, 
for  sale  keeping  in  tlie  safe  prox^idixl  by  tlio  Government  at  tlio  bo»- 

Eitid  fur  tho  use  of  the  medical  officer  in  charge,  and  in  wliieh  were 
ept  the  hospital  fund  and  other  valuables,  tho  combination  of  the 
locK  being  known  only  to  tho  senior  medical  officer  and  tho  post 
treasurer  and  tho  surgeon  general's  office,  and  while  the  doi.r  of  the 
safe  had  been  carelessly  left  open  by  tho  senior  medical  oflicer  tbo 
baker)'  fund  was  stolen,  held  that  tho  po^^t  treasurer  was  net  required 
to  keep  tho  bakery  fund  in  a  bank,  and  that  tbe  placing  of  it  in  tbo  safe 
was  under  the  eircuni'slances  of  tho  caso,  a  ppoiMsr  care  of  tbo  fund. 
Htla  further  that  the  fact  that  tlio  post  treasurer  had  replaced  the 
bakery  fund  from  his  private  funds  immeilifitoly  after  tho  loss 
occurred,  ditl  not  prevent  Iiim  from  subsofiuontiy  requesting  relief. 
C.  JS609,  Dec.  IS,  1905.  Tho  officer  in  charge  of  athletics  and 
amusements  at  a  post,  for  liLs  own  convenience,  sent  a  i>rivate  who 
was  his  assistant  to  tlio  post  cxchungo  to  ca&h  u  voucher  fur  918.50. 
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Th«  soldier  cashed  the  vouclwr  und  duscrteil  with  tlio  money.  Urld 
that  as  between  tlie  oflicer  and  the  ]K)»t  pxrhange  the  losa  snould  he 
borno  by  the  «.»icpr.     C.  S8S66,  Ana.  So,  1911. 

A  post  ox<'liiinK*'  WHS  ontorcd  uiid"^n>bbiMj  of  a  sum  of  money,  oon- 
siating  in  part  of  that  day'a  receipts  and  in  part  of  a  timall  and  iT«8i>n- 
«l)le  sum  left  by  tho  nfnccr  in  cbargf'  with  tho  Pxrliung*;  sloward.  to 
make  chanp-.  Under  parnsrajdi  337,  Army  Regulationa  (par.  4, 
O.  O.  46,  A.  a.  O.,  1>i<)5),  tlifiiiHici'r  ill  charge  Ls  not  rcxponxiblefor  tho 
day's  receipts  til!  tuniod  over  to  him  by  the  steward  on  the  following 
morning.  tlfUi,  in  tlie  absence  of  anj-  ovidence  of  n<«gligcnco  or  want 
of  precaution  on  Iu»  part,  that  the  ollicror  was  not  Icgallv  liable  for  the 
amount  of  tho  lotra.    P.  58,  4S7,  Mar.  28,  1893. 

ID  2.  Panii^-uph  318,  Army  ItogulntionB  of  1008  (331  of  1010), 
pro\nded  that:  "In  caaeof  losa  of  regimental,  bakory,  exchange,  com- 
l)any,  or  nio-ss  funds,  the  circunistaiict^a  will  b<>  nirc'fuliy  investigated 
and  reported  by  the  po8t  council,  with  recommendation  ub  to  rmpon- 
aibility,  fur  the  decision  of  the  department  nimmaiider.''  Where  tho 
loss  occurred  in  ii  jiost  c\chtin^>  on  Alcnlniz  Island,  held  that  us  the 
post  on  tlial  island  i.s  not  wilhin  thocjimmaiidof  the  department  com- 
mander, tho  ri^port  shouhl  be  forwarded  bv  the  [mi^l  commander  to 
The  Adjutant  General  of  tlie  Army.     0.  ^4SS0,  m.  6,  1000. 

1 1)  3.  Parugniph  317.  Army  Kegutations,  1904  (321  of  1910),  in 
■  elation  to  the  loaa  of  repmeutal,  exchaage,  company,  or  mess  funds 
does  not  provide  for  an  appeal  from  the  decision  of^tlie  department 
comnmnuer,  but  where  an  olBccr  bus  been  held  responsible  by 
the  decision  of  the  department  commander  for  the  loss  of  funds  and 
doo«  not  rc|dace  Ihc  funds  of  his  own  motion,  the  question  of  stoppage 
of  his  pay  arises  and  the  Serretar\'  of  War,  before  ordering  a  stoppage 
of  his  pay  under  section  1765,  U.K.,  ils  amended  by  the  act  of  July  16, 
1802  (:J7  Stat.  177),  may  reexamine  the  ease  to  deter  mine  whether  the 
officer  should  be  held  resiionsible.     (?.  mO()S,  July  S,  1906. 

I  D  4.  An  olUcer  at  the  time  of  his  death  was  accountable  for  9360 
company  fund,  A  board  of  surrey  reported  that  he  had  left  in  lieu 
of  the  money  an  unindorsed  Government  check  for  that  iimount,  pay- 
able to  his  order  and  purporting  to  bo  for  pay  due  him.  It  thiis 
apjieared  tliat  the  ollleer  owed  the  company  fund  $360,  an<l  tliat  tho 
Ciovernment  owed  him  the  same  amount  for  salary,  the  check  not  hav- 
ing been  presented  ami  paiil.  Athisfd,  therefore,  that  aa  an  oflicer's 
pay  nuiy  legally  be  stopped  to  reJinbureo  Iho  comjiany  fund,  $3ti0  be 
stopped  agamat  the  pay  duo  tho  deceased  officer,  and  that  the  check 
referred  to  be  returned  to  tho  drawer  to  be  cancelled.  0.  7957,  Apr. 
7,1900. 

I  E.  Paragraph  503,  Army  Renilations,  1004  (603  of  1910),  pni- 
vidcd  that  "Olfacers  or  agents  in  the  militaiy  serviiMi  will  not  purchase 
supplies  for  the  Government  from  any  otljor  person  in  the  military 
service,  nor  contract  with  any  such  person  to  furnish  supphea  orservire 
to  the  Govcnimcul,  nor  make  any  Government  purchase  or  contra<'t 
in  which  such  persons  shall  be  admitted  to  share  or  receive  benefit." 
HeH  that  the  proiiibilion  of  the  paragraph  is  dii-ecteil  at  jtrtorta  m 
the  military  ser\-ice,  and  as  a  pitst  exchange  is  not  a  |»'r;«<7/i,  but  a  form 
of  governmental  agency,  the  paragrajjh  doea  not  *pply  t^  *  post  ex- 
change. Bfid  further  tnat  it  would  not  be  unlawful  f<)r  an  exchange 
to  repair  a  typewriter  for  the  Signal  I>cpartmeDt,  charging  therefor  a 
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roaannsble  compensation.  C.  17017,  June  15,  1906.  Also  held  ttiat 
a  iHwt  oxchaoge  laundn*  could  do  kundn'  work  for  ttio  Oovcrnmeni. 
0.  tSISe,  Oct.  SI.  1905. 

Z  F.  A  company  of  a  volunteer  regiment  operated  an  «x<-hang6. 
After  the  muster  out  of  i\ui  company  n  debtor  paid  to  one  of  tlio 
oiGcers  of  the  company  \m  indebtcdnees  to  the  excbanifo.    Utld  that 
the  proli1-i  from  the  |>o»t  exchan|!:e  are  ronsitlered  as  belonging  to  the  • 
urfJCaiuKutioii  us  such  uml  not  lu  tlii?  iudividual  enUstMl  men  composing  ' 
the  oi^anizAtion,  and  therefore  aa  the  company  la  no  longer  in  exiat- 
once  no  attempt  should  be  made  to  di.'«tnbul«  th«  money  tuiioQ]*  th« 
former  members  of  the  company.     However,  as  the  jirofits  arose  from 
th«  savingH  of  enliatprl  men  they  nhould  be  applied  to  the  benefit  of 
enlisted  men,  and  there  would  be  no  legal  objcotion  to  applying  them 
to  the  company  fimd  or  funds  of  one  or  more  companies  as  may  bo  i 
thought  to  oe^t  sulwcrvc  the  intcrej*tji  of  the  Government.     C.  IWS9,1 
Aug.  2d,  tool:  30917.  Jan.  25. 19()Z.     So  held  when-  an  cxchanKe  was 
0)>erated  by  a  large  detachment  of  recruits  who  were  ordeivil  away, 
leaving  a  surplus  in  the  hands  of  the  exrhaiigi*  ollicer.     C.  13625,  i 
-Vol'.  12i  1002.     So  where  a  volunteer  regiment  was  mustered  out, ' 
leading  m  po!4.-*i»iwion  of  the  colonel  $H5  belonging  to  the  rf^nniintat 
fund,  recommended  that  lliis  sum  be  distributed  amouf^  new  infantry 
rwmentB  being  organi»-d  for  use  as  a  part  of  thoir  regimental  funds. 
C.  ISeie.  Nov.  12,  1902. 

Post  exchanges  are  by  thotr  nature  inten<Ied  to  bo  cimtinuous 
in  their  operation,  new  organizatinnfi  taking  membership  in  the 
exchange  as  the  old  ones  leave,  but  where  an  exchange  was  entirely 
closed  out  and  a  new  one  came  into  existence  sntirelv  dwiinct.  and 
Sfoparato  from  the  old  one,  and  upon  closing  out  (he  nifaii-s  of  the  old 
exchungo  there  wils  a  buluncc  of  some  $75  lu  Iw  declared  as  dividends 
and  it  appeai'ed  that  the  new  exchange  had  vohintarilv  a>i.'iume<l  cer- 
tain debtji  of  the  old  exchange,  the  total  being  unbiiowu,  and  it 
appeared  that  a  period  of  four  years  had  ekj>scd  since  the  old 
exchange  was  closed  out,  hfH  that  it  would  be  proper  to  turn  oror  j 
to  the  new  excUaiigu  iho  balance  boloiigiug  to  the  old  one.  C,  17jLSS, 
F(h.  8.  1905. 

A  debt  from  a  deceased  member  of  a  hospital  detachment  which 
belonged  to  the  post  exchange  wo^  njviigncd  to  tbu  surgiHin  in  com- 
mand of  the  detachment  as  a  part,  of  the  <]eCachment  (lividend.  Sub- 
sequently, and  before  the  debt  could  be  ci)Ui-<-ted  fi-om  the  estate  of 
the  deceased,  the  station  was  abauiloneil  and  the  hosiiiiul  detachment 
cea.sed  to  exist,  the  various  niembei-s  being  sent  to  Jitrerent  stations. 
Ilfld  that  as  lio8|)it)d  delachnients  do  not  constitute  a  pei-manent 
organization  hke  companies  a  proper  disposition  to  maxe  of  the 
dcl)t  would  be  to  turn  it  over  to  the  chief  surgeon  of  the  department 
to  bo  applied  by  liirn  to  a  proper  beneficiary.  C.  19321,  Mar.  10, 
tS06. 

Upon  the  return  of  the  Army  of  Cuban  Pacification  to  the  United 
States  there  remained  unexpended  the  sum  of  $500  in  a  prison  mess 
fund.  This  fund  had  accumulated  from  savings  on  the  rations  of 
mihtary  prisoners  brought  from  all  parts  of  the  island  of  Cuba. 
Recammevded  that  this  sum  be  distributed  between  the  military 
prisons  at  Fort  Jay  and  Fort  Leavenworth.     C.  24686,  Idar.  2S,  i900. 

zim'—n *1  I 
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II  A  1.  Tbe  post  e\<.-liiui(ce  was  not  estublisliod  by  Congrosi^.  but  in 
maintaiiKHt  umier  sjificial  regulations  ])reiiai'ecl  by  the  Wiu"  Dt-piirt- 
uicut.     It  in  u  Uovertiiiient  mslnnncntiuily  '  And  has  been  rei-og- 

■  In  tbo  CA8oo(  Thoiuns  B.  Oiigiui  V.  n.  8.,  decided  June  5, 1899  (S4  C(.  Cti.  458,) tlie 
court  eaid:  "  Under  Piwt  Exchaogo  B«guuti<»iB  adopted  by  iho  War  Dvpftrtnivnt, 
and  piiblixbcd  by  (iciic-nil  Ofdcn,  Nu.  -H,  Uctt<l<|iuutimi  ol  tbi^  Anay,  July  :&,  ISiti. 
I>ij»t  oxi-bnnm*  wi-ro  Mtsbluhod  Mid  th*  c^mmandoni  at  t^crj'  p««  th^f  by  miiiin<d 
to  iusiirmi-  Uw  suue;  lo  wit  apart,  rvtit,  or  ((iiLstruct  a«  thwcin  provided  a  8iiilabk- 
builiUiiKor  roomathwfitoriuid  indotail  no  olEc-i-r  lob«di«dKEial<da«  'odkifriii  chain' 
Id  manage  the  butdui'w  and  aJTaira  ot  eucli  txchaiigta  under  the  tnipcviitltDdcncv  of  a 
coimcil  canaialiiig  ot  thrt-u  olBor.ni.    •    *    *  ^^ 

"Such  Mchansea  xrvtv  Ibct  orpaniMd  tinder  Goiotal  Ordir  No.  10,  Adju^H 
Giuicial's  Oflice,  February  1.  18S9,  acd  u  thiia  oigauiaed  suiKmrded  tho  'cftnledV 
whidt  were  oijpniiaiionii  in  lhi>  naturo  of  ao^a]  clubn,  volunlaiily  tununl  by  thv 
oOietn  ot  a  regiment  or  olh^r  cummuul  with  their  owu  money  and  coaduct«d  iiule- 
pcntlcutly  ot  tAdr  official  dulica,  ««  w«  are  udvim^d. 

"Thofp  social  cliibn,  blown  as  'caniocna,'  weio  oijianixcd  afirr  the  office  o(  Ritlcr 
Id  thQAmvliadhct-iiaboliBhedbytheactotJiiIyi:},  1860(14  Slat.  L.  36C).  Ilioy 
wav  hfld  liobli'  lit  iiiii'mal-rvvenutr  lax  tho  iwn<i  na  aK-iat  cluba  in  cilicn  wlUni; 
maniihcturvd  tubai'co,  cigara,  and  Uqiiori  to  dit-ir  members. 

■■By  tlie  art  ol  Jaimary  28,  1S93  (27  Stul.  I..  42il:  2  Simp.  Rev.  Slal*.  76),  post 
tnderdiips  in  cunneclion  witta  tlie  mUiiary  eeriice  wore aU)  nbolinhni,  and  lallaw- 
ing  tiiia  cunie  Uil-  urtablitbrnail  of  'puM  excfaangue'  by  th«  ngulaliona  ifaenko', 
piibUdicdiii  18!i.'t.  uaatoTOMid.    •   *   • 

"On  the  applicaiion  oE  iho  claimant  (Poet  Gschang;e  Officw  at  IttfUmaa  Damcka, 
Mo.),    •    •    *    tin.  f.niimiwiiwpr  ot  Inteniul  Revuuue,  under  ItevlMd  Statutes, 
Kctinii  342U,  iw  ainendi^  by  i>ertion  IT  of  tho  art  of  Uoidi  1,  1879  (20  Stat.  L.  Mh 
1  t^upp.  Itt'v.  Stai.  L'41},  madtr  allowMieeeur  awards  in  his  lavorforth*  rapMypB^H 
to  him  <i(  ihr  iipvMTial  lax  wpiud.aiul  thc(^«inmittiion<Tc<:rtifivd  the  aante  lor  paynunP 

"The  deciMon  of  the  C'ommlaiioiier  pruumablv  baaed  on  'ntii^lactory  evidenc«  ot 
the  bctn'  was  that  ibn  jioat  rxchonxna  m  nitablitilied  wnv  'no  lonitw  the  mert'  aortal 
cluba  that  the  old  caiiU'cns  were.'  but  that  they  werv  'broiight  under  tho  com|>|i>tr 
cmtnl  ol  ttie  Socreliuy  o[  U'ur  by  Uie  r«^ilniians  as  Bovemmenial  i^tencita  and 
lor  that  i«aaonth««pcHn1  tax  wiw>  nm  rc^iiiiirod  tobcpoid  bvpootcxchaiweaaa'dndi'n 
in  oleomarearin«,  or  as  liquor  dvaiera.  or  malt  lic^uor  d«l^er^'    •    •    « 

"Truo,  auch  exctaanKta  havo  not  Ix'im  oiithorut^  by  direct  IcgUatioti.  but  iht? 
Preeid«it  hu  the  undoubted  power  lo  MUblinh  miee  and  r<«iitai)nn«  (or  ibo  fiovvni- 
man  of  the  Army,  and  wluitever  rule*  and  ordtm  ore  prutnuli,-Hti'd  ihruiich  ibo  Secre- 
tary of  War  'niuvt  be  r<r<^ive<l  as  the  aets  ot  the  r:x(vii(ivn  and  an  sui-b  be  binding 
upon  all  within  the  aphet«  ot  his  legal  aiul  coiiBiiluiiimal  atitlinriiy.'  as  was  held  liy 
tho  SupremoC'ourt  in  the  com  of  tho  IJnitcd  RWi-a  v.  ICIia-tdi  ( 16  Teli-ni,  301).    •     •    • 

"It,  therotoo,  in  tho  judgaeni and  wisdom  of  the  Rx<-rulive  the  e<ilabli4unccil  of 
mii'h  pool  excbuigM  ana  tlKir  iBaa^cinent  by  the  oflicere  ol  the  Anitv  are  Msentlal 
to  ihe  welfar<^  good  order,  and  dix^iplino  of  the  Uonfm  siatinnrd  at  mich  Army  poats, 
a»  M.-('iii»  evident  from  tho  exdiuiico  reKulations  thus  prumub-nted,  Iheii  we  think 
mich  exchangM,  Ihonxh  c()]i(lut-t<'ir  without  financial  liability  to  the  (iiivemincnt. 
an  in  their  creation  and  Dianaeeoiont,  ^vemmental  ageodM,  cmtabli^ed  ht  the 
purpose  as  the  nvulationa  pruvido  of  wipplyins  'the  troops  at  reasonabto  prices  with 
the-  anii'lni  or  ordtnary  use,  v«ar.  and  conKumption  not  supplird  by  tho  Government 
and  lo  aflurd  ihem  means  ot  rational  recreation  and  amusement.'  and  aim  'thioush 
fxchaiiffi'  priiliiA.  lo  provide  the  meana  for  improvinx  Iho  moaw. '    ■    •    * 

"Thun  It  will  bo  seen  that  the  eelabllfibmenl,  ntainl^nanco,  maniwHiMiot,  and 
closhiK  up  of  Kuch  excbungos  aiD  under  thu  control  ot  and  subject  U>  the  n-^latlons  ol 
tho  War  Dc-purinic'iit  iuif[ovon)ni«nlalsganciMfor  Ihepiuposaatonwd.    •    •    • 

"The  Ciovii'mmciii.  through  its  oAlcen^  by  authority  of  (he  regulations  noi  only 
aimbtiHbus  Olid  imiininius  mtrb  cxchantteai,  but  rnccivua,  handloij  and  dubursrs  ihe 
funds  in  cfinnectinii  ihert'with,  and  whatever  proDt  accniM  is  paid  over  to  and  held 
by  the  officer  in  command  of  such  ommiialioos  a«  a  company  (mid, 

"It  has  never  borai  the  pcdicy  of  the  Government  to  tax  its  own  enlorprisns  or  lis 
own  manner  or  method  ol  doing  bucdneaa;  and  inasmuch  as  poet  exchangM  are  eetab- 
lUied  and  mainiaiiird  by  it  for  tbe  rasata]  and  phyidcal  bctlemient  of  its  troopa  In 
ganiions  and  posts,  vilh  resnltini;  it  not  immediate  benefit  (o  itself,  we  think  such 
sxcbugea  are  exempt  from  tlie  pavment  of  special  (ax  tor  the  aale  of  such  ftttkles 
as  tbe  regulations  poimil.    •    •    •'■ 
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nizod  by  Congross,  as  for  insUnco,  iii  llio  not  of  Juno  1 3,  iHOO  (26  Stat. 
'  IM),  wWli  proliibiu  the  sale  of  itit4)xk-iLtiii<;  liquors  in  punt  exchftiigCM 
in  certain  StHtos,  and  the  aft  of  .Inly  16,  IS02  (27  Stat.  178),  which 
uutliori^cs  tlio  use  by  post  exciiiiii^c^  of  itubtic  buildiiif^  Aitd  public 
(raii.-ipiirtation  when  not  required  lor  other  purposes.  ('ouf;ress  hoe 
n-pc'iilfilly  iipprviprintiMt  moiioy  for  tlio  construe tion,  equipment,  and 
tnaiiUeniiiice  of  suitnble  buildmpi  ut  military  pottts  and  stations  fur 
the  conduct  of  post  exchanges.  C.  o394,  Nov.  SO,  I8S0:  IBIH,  Mar. 
IS,  1902;  I3I04.  Aug.  I4.  f90S;  IS714,  Jan.  18, 1904;  i9£68,  Mwr.  I, 
1006. 

n  A  2.  A  post  exchan^  Li  not  a  corporation.  It  is  a  cooperative 
association  of  organizations,  Six.,  wliicli  luivo  paid  for  their  shiues 
in  the  pxchanRc.  Articles  donated  to  the  exchnnRo  are  doniitcd  to 
the  a^ociution  ami  such  urliclc!)  should  be  conndeivd  a.i  part  of  the 
iu«H>tH  of  the  exclmiific,  to  be  turned  over,  or  accounted  lor,  by  its 
mcmbei-a  to  their  successors.  P.  (So,  127,  May  20,  IS94-  A  post 
t'xchang»«  is  11  voliinliirj-  iiiiiiicoL'pornted  (iMociution  between  vnnons 
niilitan'  organizations.  It  is  joint  venture  to  form  a  kind  of  coopera- 
tive store.     0.  27964,  Mar.  0,  1911. 

IZ  B  1,  //(/(/  thut  there  is  no  lethal  objection  to  an  iillowaiice  to  the 
post-exchange  oHicer  out  of  the  exchange  fuiids,  to  ofl'aet  in  a  measure 
iheiKTuniniy  ri»k  which  be  imobligerl  to  take.     O.SWS.Apr.  16, 1807. 

II  B  2.  As  a  post  exchange  is  not  a  coiT>oration  but  a  voluntary 
association  of  organizftlionsand  the  buMness  is  carried  on  by  an  officer 
of  the  .\rniy  dduiled  for  that  purpose  who  ba3  full  chnrsje  and  repre- 
sents the  exchange  in  all  its  transactions,  hfld  that  litigation  an  betialf 
of  tlio  post  cxcliODge  Bhouid  be  in  tlie  imnic  of  the  cxclianni  officer  aet 
exchange  officer  and  tm  behalf  of  the  exchange.'  G.  10968,  Mar.  I, 
J906. 

U  B  3.  Ma  post  exchange  ijt  an  instrumentality  of  the  Govern- 
ment, the  duties  imposed  on  an  otticer  in  the  majiagement  of  the 
ftlfairs  of  the  exchange  arc  us  binding  upon  him  as  is  any  other  duly 
to  wliicli  ho  may  he  detailed  under  competent  inilitaiy  uuthority. 
Thecpfoi-e,  if  in  the  perfonnanco  of  his  dulies  as  an  exennnge  officer 
it  is  noccAsary  for  lum  to  have  legal  advice,  he  may  propeilv  apply 
Uniler  paragraph  lOlW,  Anny  Regulations  (1013  of  1910),  for  auci 
legal  advice,  and  in  a  proper  ca.^e  request  will  be  made  tqion  the 
IX'partnient  of  Jurttico  for  tlie  luuustance  of  the  proper  United  Stateo 
attorney*.  So,  hfhi,  whera  a  post  exchange  contemplated  biinging 
un  action  against  a  coqjorntiun  for  the  pnco  uf  certain  articles  ^Id 
to  the  exchange.  G.  19268,  Mar.  1,  1906.  So,  where  a  so-called 
ronijiany  exchange,  was  cari'ied  on  ul  a  post  hy  the  consent  of  the 
commanding  officer,  although  such  exchange  was  not  aiilhonzed  b>' 
law  or  regulations,  and  an  action  was  brought  again.tt  imiividual 
olliccis  for  llie  debis  of  the  concern.  AcW  that,  owing  to  tlio  fact  that 
the  cxelmngo  had  existed  by  the  authority  of  the  commanding  officer 
and  owing  I0  other  peculiar  circumstances  of  the  case,  it  woidd  be 
proper  for  the  otiicenisued  to  request  to  be  provided  bv  tlie  Govern- 
ment wiih  counsel.     G.  20S79,  Aftr.  20,  1907. 

II  B  4.  PuragrunhS,  pages.  General  Orders,  176.  War  Department, 
August  14, 1909,  wluch  publishes  the  regulations  for  the  post  exchange, 

L     *  In  tbc  caw  o(  Du^n  v.  V.  S.  (34  Ct.  Cla.  458)  the  artion  wu  broughl  in  lh«  aame 
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provides:  ''llio  nmnagemciU  of  tlio  nfFnirs  of  ihe  exchange  will  ^>^M 
ron<]iJcte<l  by  an  ofliccr  tlesipnuted  '  Excluineo  Oflicor,'  iioJectfd  on^H 
itetniled  bv  tno  cumiiiinKliiigoflirnr.  The  <>x<''nan^  odicer  is  in  cbars^H 
of  the  cxcltiitif^-  und  is  ivspoiiriibio  for  ils  nnuiu^omcut."  Hcltt,  thnV^M 
the.  above  Inn^nef  did  not  nt^ceiiAiii'ilv  make  an  exrhnn^  oflic-cr  pcr^| 
Sonully  rrs))oii«ibItf  to  un  unpiiid  cmlilur  of  iUe  e\i:liui)se,  liio  cn-d^f 
itor  not  bavins  bcpii  paid  at  the  tiino  thi!  ntFaiis  of  (Iio  i'.\(-liiLn;;e^| 
were  ciowrl.  An  exchange  ofRcor  nii};hl  become  porsonally  r^sjioiii^H 
siblo  to  a  creditor  of  un  ^.-xvluui^  if  be  osaumml  poisomd  rt'^[K)nsibi}'^| 
ity  for  the  debt,  or  bj'  liitt  conduct  has  rnuHt'd  tho  cri>ditor  to  lose  bi^H 
right  tr)  recover  from  tlm  exchiinj^.     0.  27964,  Mar.  $.  19iL  ]^| 

n  B  JS.  A  post-exohanKC  officer,  having  been  charcea  witli  embest^^ 
zlemont  of  Ino  exrhtinge  fnndn,  mndo  good  the  sltorljigc.  Having^J 
been  acquitted  of  the  cbargo,  )io  n>quvst4>d  tliat  tbo  amount  paid  by^| 
him  to  miiko  good  the  shortage  be  refunded.  lUii},  thiit  the  lindint^l^H 
of  tliu  courts mnrliai  bnd  8(i1clv  to  do  with  tho  ofliccr's  ctilpiibility^| 
from  I  ho  point  of  view  of  di!)('i|>iint>,  that  Die  acquittal  did  not  ivhevo^J 
him  fi-oin  tiiiuoeiid  r<-:(ponsibiIiiv,  hikI  tluit  Ilienmouitl  paid  by  bimt(^| 
muko  good  the  sUorlugc  ahoidd  not  bo  refunded.  G.  S?if44i  ^<^y  ^^1 
190S.  V 

II  C  I.  A»  the  doiiie  of  a  gunorij  banking  businesa  ia  not  amonj^H 
the  nui7>OHea  for  whitin  a  post  exc}iange  ia  eatabliahed,  htld,  tiiat  i^H 
would  not  be  antliorized  to  acceitt  from  a  )«oldier  a  dcpo^l  for  sufiv^l 
keeping.     G.  IIISo,  Aug.  31.  lOOt.  ■ 

II  C  2.  W^iere  it  wna  pro]>nitcd  nt  a  mililniy  post  to  nnthoriite  th^H 
poat  exchange  to  collect  funds  uccniing  fix>m  u  tax  on  dogn  in  tha^| 
post  to  h«  levied  by  the  post  commnndGr,  the  purpose  being  to  liinit^f 
thenumher  of  doj^  at  (be  post,  luUI  that  as  such  a  tax  const  iltit'Cd^l 
an  important  restriction  upon  the  mibtarj'  and  police  adminifltratioa^| 
of  the  post  and  does  not  come  cJearly  within  tbc  scope  and  meuiiiiig^| 
of  the  ordoi^  and  regulations  goveniing  tho  sources  of  revenue  t)tat^| 
poHt  exchanges  may  avail  themselves  of,  recommended  that  the  pn>^^| 
posed  tax  be  not  authoriziHl.     G.  1S7SI7,  Sei/t.  SO.  I9l0.  ■ 

n  D  ].  It  ia  well  settled  that  a  reasonable  credit  mav  be  given  to^| 
an  o(Bc«r  by  the  post  exchangi^  for  ]uircha.ses  made.  O.  S08&9,  Jan.^M 
11,  1907.  ■ 

n  D  2.  An  iiidebtfdnesa  from  a  soldier  may  be  coUecteil  on  the^| 
pay  ii)lls  or  lirial  slatcnient  notwithstanding  tho  fact  that  8uch^| 
m<lehle<lne!(s  may  havu  resulted  from  givin<^  llio  soldier  a  credit  with^| 
the  exchange  in  excess  of  that  authorizes]  by  tho  ret^dations.  ^^^I 
10298,  Mar.  18,  1911.  And  where  u  post  e.\cli'angu  suffered  a  lusa  by^| 
reason  of  the  fact  that  an  ofTicer  failed  to  charge  against  a  soldier  on^| 
the  ]>ay  rolh  a  debt  owing  the  exchange  by  tho  Soulier,  Ittht  that  tho^| 
officer  should  make  good  the  loss  to  the  post  exchango  notwitbstand-^| 
tng  that  the  indebtnlness  of  ihe  soldier  to  the  post  exchango  was  in^l 
excepts  of  the  credit  authoHzed  bv  theexchange  ri'gulalions  C  IJ^ZS^^ 
Die.  M,  190$.  ' 

II  K  1 .  A.S  the  mombership  of  a  post  oxchnnge  comista  of  organi- 
zations, comuanies  or  dctacnments  of  enlisted  men,  and  as  ofncfilB 
are  not  eligiole  to  membership,  AfZi,  that  the  ofHc^s  of  a  post  ^t^ 
which  n  post  exchange  is  located  are  not  liable  for  its  debts.     Cb^| 
l96SS,Jan.7,l9U.  ^ 

II  F.  \Miere  an  exchange  has  sulTered  a  lass,  all  officers  res|>onsibIe 
for  such  loes  should  bo  ludd  fur  it.    For  iustaoce,  whcnt  Iosbm  eixleod-^ 
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ing  over  a  period  of  two  yoare  were  c&uscd  by  ncglwt  ami  misnianago- 
nicDt,  heJa,  that  the  post  exchan(:e  rouncU  as  well  mi  the  exobungv 
officer  should  bo  hold  responsible  fur  it.  C.  S65W,  A^.  14,  19i0. 
So,  hfld,  whi^ro  for  su(  monllia  tbo  exchaiif;e  oflicor  luid  post  cxchimgo 
eouncil  failed  to  take  oteps  to  compel  payment  of  en  indebtednceui  of 
S54.39  owing  by  an  oQic«r  and  tlio  utlioer  rcvi^icd  from  tbo  Amiy 
n-ithuiit  havmfi  paid  the  debt.     C.  Hm'J.  Jan.  11,  IW7. 

n  (;.  The  Post  Kxchnngo  Kegiilations  of  May  1,  IS9fl,  provided 
tltat  thu  ptMt  roiiimundrr  "when  sttfliriorit  exi-ban;^-  fiiiuU  are  avail- 
nbin  may  cause  a  ftuitablo  building  to  be  erected  for  the  purpose,  and 
if  a  li'mporary  building,  or  if  eotMtnii'liil  wlmlly  or  in  nart  by  the  labor 
of  troops,  use  of  tbo  nerrasary  tenniB  tmd  sueb  touts,  window  Kiutli, 
doors,  and  otber  material  as  ran  be  spared  by  Ibe  (jiuirlerniaster'a 
Department  k  aulhort/AHl,  but  no  permanent  Mtnictnre  will  be  erected 
on  a  rnser^-ntion  without  first  ohtaniing  the  autbority  of  tbo  Secretary 
of  War.  Kxpenses  of  repairs  or  alremtions  of  piiulic  buildings  for 
ttsu  of  the  cxcliani^e  will  he  borne  by  the  oxchangu  when  they  eai)  not 
bo  provided  for  by  the  Qiinrtermaster's  Department."  Where  a  post 
excnaiiL;e  buildinj;  at  Fort  E;;berl.  ^Vlaska,  wai*  ewctcd  by  authority 
of  the  Secretarj-  of  War  without  tost  to  the  Government,  exeept  tha't 
the  doors,  wimiows.  nails,  and  chimney  til»>s  were  funiisbod  liy  the 
QnarlcrmiLSler's  Dopurtmi'iit,  htlit.  that  the  building  did  not  become 
the  property  of  the  (lovernment  by  reason  of  furnishing  the  doors,  ete. , 
but  owHtno  an  nssci  of  the  exchange  and  should  bo  so  treated,  subject 
to  thu  claim  of  the  (iovernment  for  the  doors,  etc.  C.  tU034,  Oct.  IS, 
1901. 

Whore  a  buildin<;  was  erected  on  a  reservation  without  tbo  authority 
of  the  Secretary-  of  War  as  an  addition  to  a  public  building  wliich  had 
been  set  aside  for  (be  uwe  of  the  post  exchan;;!',  hiUi,  that  tlio  addition 
BO  erected  without  autbority  becarao  the  property  of  the  United 
Stales.     C.  lomr,,   Ma\i  /.j,  lOOl. 

Where  a  building  wiw  enieted  by  a  post  exchange  under  a  license  by 
the  Socretarv  of  War,  MA,  that  if  the  bcenso  was  revoked  and  the 
building  could  bo  reinoveil  so  an  t')  ri'«li/.o  an  nmount  in  excess  of  the 
damago  to  thu  reservation  and  other  property  of  tlie  United  Stiitra, 
the  removal  of  tbo  building  should  he  permitted,  but  if  this  could  not 
bo  done  the  building  should  be  held  to  be  thu  propL-rty  of  tbo  United 
Statea.     (I  10305,  ifai/  14,  IDOL 

IZ  I  I.  In  ISOft  a  dividend  wa.t  duo  ibe  oi^nizations  eonstitut- 
ing  a  |M)st  exchange,  but  was  not  paid  hecauso  the  biink  in  which 
tbe  m<'ney  was  dejKisited  suspended  payment.  In  190.'(  the  bank 
resumed  payment  and  a  new  certificate  of  de|visit  was  issued  in  favor 
of  tbe  olliccr  who  wiia  exthange  oflicer  at  tho  date  of  the  bank's 
suspension.  IIM  (lint  as  tlie  companies  were  continuing  organi- 
zations tbe  dividend  duo  tlicm  in  IS'JO  should  bo  paid  to  tliom. 
C\  1492s,  July  8,  i'jOS.  So,  in  1900,  the  post  exchange  at  Ponce, 
P.  R.,  was  indebted  to  tbo  piwt  excbango  at  San  Juan,  P.  K.,  but 
failed  to  pay  tbo  debt  and  the  organizations  at  both  stations  wore 
oHered  away.  In  1903  it  was  AWa  that  as  a  company  fund  is  a  con- 
tinuing fund  and  does  not  depend  upon  tbo  personnel  of  the  company, 
and  IIS  it  belongs,  not  to  tbe  individual  mcmbei's  of  tbe  comi>any 
but  til  tbe  company  as  a  unit,  the  companies  instituting  the  rone© 
exchange  in   lUOO  should  pay  to  tbe  orgamzalious  compriiiiug  the 
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San  Juan  exriiange  in  1900  the  amount  of  the  inciebtodness  of  the  ] 
Ponc«  oxrhanso  at  that  time.     C.  15^8,  Oct.  S7.  lOOS.  I 

Where  a  pu^t  i-\clinri{;c  oflicor  wns  required  ovor  lus  [vrotoet  Ui  psy  j 
out  of  hia  private  funda  for  certain  supplies  nrdpred  furnished  and  ] 
used  hy  tho  iiost  exchitnge,  ntid  the  orgimizittiuns  eoni^tituiing  th»| 
exchiinpo  huu  been  ordered  to  another  etution  and  liio  exchant^e  was 
dissolved,  hfld  that  na  an  oxehange  is  n  voluntary  uniiici>r|Mirale«l  j 
nuiocitition  bi-tween  various  niilitaiT  organi/n lions  and  conMtiiulea 
a  joint  venture  to  form  n  kind  of  eoo|HTutive  store,  the  various 
organizations  eimipming  it  aro  hablo  t«i  third  parties  for  obltgntions 
incurred  on  aeeount  of  the  joint  buistiHiis.     Ordiuurily  tlie  htibilittes  ' 
incurred  on  the  joint  aocmint  are  extinguished  by  the  post  exehnngo  , 
itself,  but  if  in  a  particular  case,  surli  as  Hie  prr^-nt ,  it  is  iniprnctienblu  i 
to  have  tlie  exelmnge  pay  the  obligation,  tha  several  organizational 
comprising  it  wnula  still  remain  liable  as  indi\'idual  nartnei^  remain  | 
liabfo  fur  partnervliip  debt*)  after  the  diiuolution  ui  u  piirtneiiUiip.  I 
Therefore  Ttcominenatd  tliat  the  postH?xehaiipe  officer  be  reimhuraed  >^ 
for  his  involuntuiT  payment  by  the  several  organizations  compriaingj 
the  exchange  at  tlie  time  the  mdebtedness  was  incurred.     C.  27964t\ 
Mar.  6,  1.911,  and  Oct.  3.  1911. 

II  I  2.  Prior  to  the  adiiuHsiou  of  a  now  orgniiizatiou  to  an  estab- I 
lished  post  exHiange,  a  board  of  oiiieers,  as  require*!  by  exohangej 
i-cgulatioiw,  nindo  an  examination  of  the  atTniis  of  the  excliaitgo  and 
atljusted  the  account*  and  values.  No  appeal  was  taken  from  the 
lindings  of  the  boani  to  the  department  commander.  Subsequently 
it  Wft8  discovered  tliot  some  of  the  bills  due  Iho  exchange  were  value- 
le6B  and  eonio  bills  duo  by  the  exchange,  the  existence  of  which  waa 
not  known  before,  were  presented  for  payment.  HtU,  tliat  qiioition;^ 
ns  to  the  liability  of  membere  of  ait  exchange  shouM  be  coit^idered  aa 
finally  determined  by  the  action  provi<lea  by  exchange  regulations 
except  in  cii-cs  where,  ftfler  ft  !*cttlenii-nt.  frnuil  is  alleged  or  fael«  Are| 
discovered  bearing  on  the  value  of  the  meinhendiip  in  the  exchange 
which  were  not  known  at  the  time  the  values  were  adjusted  and 
wluch  with  the  exercise  of  due  care  and  diligence  coultl  not  have 
been  known  to  those  having  the  adjustment  in' charge.  In  snch  an 
excepUonal  ease  it  wouki  be  ])roper  for  tlie  department  nommander 
to  appoint  a  board  tu  invcstig&le  tlie  facLs  and  recumntcad  wpiilvblu 
settlement.  C.  1917S,  F(b.  0,  UHHS.  Held,  further  tJiat  it  was  tho 
intent  of  the  exchange  regidatioiis  that  the  action  of  the  department 
commander  should  he  final  and  that  Hucb  cases  should  uot  bo  tor-\ 
warded  to  higher  authority.     €.  l!fS4S.  Mar.  G,  1906. 

II I  3.  A  hospital  eorpx  detachment  bought  into  tlie  post  exelinnge^ 
on  a  basis  of  12  men  in  the  detachment.  Tlio  number  of  men  havinf^  i 
been  reduced  to  6  the  dividends  of  the  exchange  were  dislribiilt^l  to 
the  detachment  on  the  ba^iis  of  0.  IJM,  that  nithuugh  mt-mlicrsliip 
in  an  exchange  is  by  organization,  the  exchange  regidations  take 
into  coiwileration  the  siz«  of  th<f  organization,  the  sixe  on  joining 
being  taken  from  tho  number  of  men  present  at  the  time  of  joiiung, 
whereas  tJie  dividends  are  calculated  on  the  basis  of  the  whole  immher 
of  men  who  have  t>(*en  prcM'nt  with  the  orgatuzulion  during  the  period 
covered  by  the  distribution.  Tlierefore  the  method  of  tUstribution 
un  tlio  ha.tbt  of  .lix  was  in  accordance  with  the  exchange  regulatious. 
C.S004S,JtU!f  11.1906. 


(XffEENMEST  AGCXCIES   nil. 


647 


* 


* 


n  I  4.  MemWiship  in  an  exchan^  is  not  obli|^tonr  on  the  uiuta 
which  go  to  form  lln-  gnmxtm.     C.  192^<i.  Mar.  6.  /«>&. 

His.  TTie  palistrd  men  drtailed  for  a  pourse  of  instniction  »t  the 
Arti])<>rT  School,  which  courne  lasted  practir-alh'  during  the  entire 
year,  during  that  time  occtii>i<-d  &«-[>iuitt«  qunrtrre  nnd  had  a  »(^pa^aIc 
mess.  HM.  that  th^-  constituted  on  orj^anizalion  or  dolacJmient 
compotont  to  acquire  membership  in  a  post  «xcliangv.  C.  £9SSJ, 
Jan.  4,  1912. 

II  J  1.  As  post  exchanges  are  ereated  hy  ordera  there  b  no  Iteal 
objection  to  tM  estsbUshmral  of  one  exehange  with  several  branonee 
at  a  mititan-  post,  or  to  the  cstalilishment  of  sereral  independent 
exohangi!^  at  (he  tiame  post,  aR,  for  ia»tance,  several  rvgimental  ox- 
cIianj-GS.     C.  £73^.  OcL  II,  1910. 

II  J  2.  A  soldier's  final  statements  which  had  been  transferred  to 
u  post  exchange  were  raahed  by  a  pajmaiiter.  It  was  subsequently 
dtsooTer«<l  that  the  paymaster  had  overpaid  the  post  exi-hanf^ 
By  the  time  the  discorery  was  made  tiie  membership  of  the  post 
exrhaii{^  hud  •-iiangoii.  Ihlfl,  U)Bt  a.s  (lie  jm^t  exchange  in  an 
iastrumentahty  of  tlie  (.'lovcmmcnt  and  a  pari  of  the  military  system 
of  ndiniiiistration.  the  acrounts  betweoi  the  paymaster  and  tiio 
post  cxi-haii^c  could  be  ordered  to  be  readjusted.  C.  S41$7,  Dee. 
S,  }90S. 

II  J  3.  Paragraph  318,  Army  Reflations,  1910,  provides  tJiat 
the  procewliiipt  of  ttio  post  exchange  council  will  he  stilimitled  lo 
the  {>ost  or  other  commander,  wlio  will  si):^  his  approval  or  objec- 
tion in  tile  council  book,  and  that  should  the  post  or  oUivr  commander 
diaapprove  ibo  pnH'«ediug»,  and  tlie  council,  after  reconsideration, 
aJlicr^  to  itt  conchtsions,  a  copy  of  the  proceedings  will  be  sent  by 
the  coinmnmlinfj:  officer  to  tbo  4Uvi<iion  commander,  whose  derision 
thereon  will  be  final.  Utld.  tiiat  the  "proceedings"  referred  to  by 
this  para^aph  is  the  rec^ortl  of  tlie  action  taken  by  a  ninjnrity  of 
the  council,  and  it  is  ujion  tlil't  rocord  Hint  tJio  post  or  other  com- 
nnuxU'r  must  note  his  approval  or  disupproral,  ns  tlie  case  nniy  be. 
WliUu  tlicrc  ran  bo  no  objection  to  a  miiuirily  rejxirt  boirt«  apjMMidcd 
to  tlte  procw-Jiufjs  of  the  council,  such  minonty  report,  however, 
rcpreavnt^  merely  the  personal  views  of  tlie  mmonty  and  is  not 
the  "  procewliiigs  "  to  be  approved  or  disapproved.  Thorofwre  whore 
the  action  tukeu  by  tlio  ptAst  commander  consisted  in  tlte  approval 
of  the  minority  report,  held  that  it  did  not  constitute  a  oom|utiuice 
with  Uio  above  rcfriiliitions.'     C.  S92tSS,  .\qv.  SS,  1911. 

II  .J  4.  At  tlie  time  a  bank  went  into  the  hands  of  a  recover  it 
had  ftinil.'*  on  <lo])o^it  in  tlie  name  of  tlio  regimentid  exchange  oflicer. 
Before  a  dividend  was  declared  this  post  exchnn;^  oiGc«r  died. 
Ilfld,  tJiat  it  would  l>e  proper  for  the  regunental  adjutant  to  receive 
and  receipt  for  the  dividends.     0.  16517,  Junt.  SS.  1904- 

II  J   5.  Post  excburi);e»  having  been  reco^ii/cd   by  statute 
Government  agencies  a  bureau  of  tlie  Government  may 
transfer  property  to  tlie  i>o9t  cxcliaiigo  at  cost  price.     V. 
Jan.  26,  19m. 

II  J  6-  The  cost  of  telegraphic  messages  over  tiie  lines  of  com- 
mercial companies  on  po^l  exchange  husiiicss  docs  not  constitute  a 
lawful  charge  against  llio  appnipriutious  fur  the  payment  of  telegrams 
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on  public  biisinees,  but  as  tlie  post  exchan)^  is  an  instrumentality 
of  uio  Govemmont,  ttuch  mcK^ngivi  »hnul<l  Iw  trftntuiiitted  fr«e  over 
lines  owii^d  auct  oper&ted  by  the  War  Dep&rtment.  C.  I$4''9, 
Mar.  S6,  IfflO. 

II  J  7.  A  discharged  snldiAr  transferred  hia  final  Atat^menta  to  a 
poBt  exclinri(;a  ufllcer,  who  thereupon  advAncvd  him  fmin  tliu  post 
exchattffe  funds  ilH  and  forwarded  the  stntoniBnta  to  a  j>a\inaaler. 
Upon  ixHcipt  fiiiiii  the  poyi""-''t('r  of  a  chci'k  fur  $102.79  in  j)H>'m<^rit 
(if  tlie  finiil  fttiUnnonts,  the  post  cxohiin*^  olTiccr  romttlf^d  $27.50  lo 
the  diwhareeii  aolilicr,  r»>taining  29  reititf<  to  cover  postage,  regwtra- 
tiiin  fei-,  and  vost  of  money  ordi>r.  Five  moutlis  later  tlie  paymaster 
discovered  tliat  ho  had  made  an  overpayment  througli  hia  own  error 
in  computBtiim.  and  called  upon  the  jiost  exchange  t-i  reimhiirw  liim 
on  the  eround  that  it  had  received  pubUc  money  to  which  it  was  not 
ontitlect.  The  post  exchange  council  disallowed  the  claim,  setting 
forth  in  it^  procwdinfr^  that  "the  post  exchange  in  expreaslv  debarred 
from  making  any  proiit  hy  these  transactions,  exchange  officers  U-ing 
ri*qiiirod  to  corlify  on  encli  of  I  he  iftatcments  that  they  were  ciwhcd  n» 
a  matter  of  accommodation  to  the  soldier  and  without  profit  lo  the 
post  exchange;  that  in  eonsnquence  it  has  been  the  custom  to  make  an 
advance  or  pnrtinl  payment  to  the  men  and  upon  ri'ccipt  of  t!io  pay- 
master's check  to  make  final  settlement;  that  the  Government  does 
not  furnish  the  exchange  oilicer  with  any  facihties  for  making  com- 
putations in  those  cases,  and  hence  he  is  obliged  to  regard  the  pay- 
master's check  in  settlement  as  nflicially  accurate  and  final."  field, 
that  the  loss  should  not  fall  on  the  post  exchange,  lu  under  the  cir- 
cumstances it  acted  simply  as  the  agency  through  which  payment  was 
made  by  the  paymaster  ti>  tlie  Moldier  and  was  in  no  way  n-Npnu.'^ibts 
for  the  error,  Tlio  soldier  and  not  the  post  exchange  was  the  debtor 
to  whom  the  payma.'<ter  should  hiok  for  reirahursement  for  the  over- 
payment. The  error  having  been  made  hy  tho  paymastor  the  loss 
should  fall  on  liim  under  Army  Regulations,  6M  (86S  uf  1910). 
0.  7S89,  Jan.  £8, 1900. 

nJ  8.  The  post  exchange  is  s  part  of  the  ftdministratiTe  macliinery 
of  the  .\rmy  est  ahlUhed  by  Army  Kegulations,  which  have  the  force  of 
law.  A  fratid  commitlLHT  hy  the  steward  of  a  puat  exchango  in  its 
management  is  therefore  clearly  a  military  offense.  C  6SS6,  liov.  IS, 
1898. 

II J  9.  Held,  that  the  appropriation  in  an  Army  appropriation  act, 
"for  fuel  and  lights  for  enlisted  men,"  included  the  fuel  anci  lights 
required  at  a  canteen,'  since  thus  used  tht^y  are  for  "enlisted  mm" 
almost  if  not  quite  as  much  as  when  used  m  (hoir  places  of  messing 
and  sleeping.  But  as  tlie  act  authorize.s  a  xalt  of  articles  for  fuel  or 
lh;ht  for  casn  to  "olTicers ' '  only,  a  sale  could  not  bo  made  to  a  canteen. 
Even  though  the  oflicial  in  charge  of  a  canteen  is  a  commissioned  offi- 
cer, a  sale  to  him  of  such  material  would  nut  be  for  his  usa  but  for  that 
of  the  canteen,  and  therefore  unauthorized.     P.  SI,  £39,  Jan.  7,  I89S. 

IIJ  10.  Parngrnpli  1051,  Aruiy  Kegridations  nf  1904  {1060  of  191)1), 
pri'vided  that  the  allowance  of  fuel  to  bo  issued  to  a  ptkst  exchange 
should  bo  such  quantity  as  might  be  certified  to  by  tho  officer  m 
charge  and  approved  by  the  commanding  officer.     thU,  that  the 

>  See  nc-li^  l»  "  fli>verom«jit  Agvaciw  uid  InBiruuunialltle*."  II A 1,  for  a  dwcrlp- 
tion  of  a  "c»Dt««n." 
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r^^latinn  wouM  apply  to  a  pnst  exclmtigo  wlucli  maintuins  a  launtlrv 
as  well  as  in  one  wliicli  docs  ni>t.     C\  S16S1,  Man  (■^.  >^'^- 

II  J  11.  Whoro  u.  "volunteer  bamt"  wns  oreaiiized  at  a  military 
post  by  floldiprs  volimtarily  asaocialing  thorasprvea  for  that  jjuqiosOt 
tlie  bniitl  n<)t  bt-ing  one  rccof^uzod  by  tlic  stnluti'S  or  rv|!;ulHti<>]».  but 
(umialiinK  martini  musio  for  the  post,  hrld  tliat  it  would  be  proper  t<i 
apply  ft  portion  of  llic  profits  of  the  post  (•xcli»i>{;«  for  tlic  tiup[K>rt  of 
ifio  ljaiv«l.     C.  l.iS!kl.  Jnhj  I,  I  mi. 

II  •)  12.  A  "voluntti'r  banil"  in  not  oiititlctl  V>  itlinrR  in  the  allot- 
D>ciit  of  5  per  vciit  of  tiiu  not  profits  of  a  post  oxi'luingc.  C  SS870, 
May  S/,.  1.911. 

ni  A  I .  A  <lcbt  <lu(t  from  an  olTK-or  to  tlio  coin^mny  on  orcnunt  of 
boarttinjj  witli  tlio  company  It  n  ilcbt  to  the  company  fund  for  wliirh 
thp  officer's  pay  cnii  hv  Bloppcd,     C  315H),   Ma\i  31,  1907. 

ni  A  2.  A  privntP  laundry  undertook  to  pay  to  a  company  fund  a 
percpntagc  nf  the  profit!*  on  Ihe  laun<lr\'  work  of  mmnbont  of  liiP 
c«>inpany  who  patronized  that  laumlri".  Ilrld.  that  tho  mere  fact  that 
the  company  f^iuvi  rereivcd  a  profit  from  ilio  laundiy  did  not  makn  a 
debt  owint;  bv  a  member  of  tfio  compHiiy  for  wufiliin*;,  »  debt  to  the 
company  fimd.     ('.  2l.'i!).'i,  Maij  SI,  1907. 

ni  A  3.  A  «iim  of  money  was  advanec-d  from  the  company  fund  to 
several  enlistwl  men  to  enable  tliem  to  creditably  represent  their 
company  and  reeiment  at  an  atlOetic  meet,  IffUI,  that  tliere  was  no 
warrant  of  law  for  the  loaning  of  monev  for  any  purpose  to  enlisted 
men  from  tlie  company  fund.     C.  S389/,.  Aug.  0,  1908. 

mm.  Paragraph'X'Sl,  Army  Repidations,  1901  (331  of  1910). 
provider  tlmt  tho  cnnipanv  fund  shall  lie  disbursed  by  the  company 
commander  "solely  for  tlie  benefit  of  the  compniiy."  //(///  that 
under  the  above  provision,  it  would  be  proper  to  purchase  a  typewriter 
for  the  use  of  ttie  company  if  it  was  "itolely  for  the  benefit  of  tlio  com- 
pany,"' C.  I5.',^7,  A'oti.  .-J,  l.'Xitl.  Also  n  pirilencr  nv  pool-room 
attendant  might  bo  paid  from  the  company  fund  fi>r  their  services, 
C.  tS4-'t7,  May  H,  I9t!.  Also  a  filing  cabinet  or  docuniiiit  (ilo  which 
contained  not  only  mannals,  pamphlets  an<l  oflicial  books,  but  phono- 
graph distti  for  use  in  Ibe  compuny  phonograph.  ])rovided  such  a  cabi- 
net was  (leemcd  of  sufficient  benefit  to  the  men  i>f  the  company  to  war- 
rant purrha.w.  ('.  ISi-i?,  July  7,  19tl.  .Mso  the  pur<'hase  of  certain 
articles  of  furniture  for  the  comfort  and  convenience  of  the  men  of  tho 
company,  C.  257f>8,  Nov.  G,  1!K)9.  But  a  room  orderly  could  not 
properly  be  paid  extra  compensation  out  of  the  company  fund,  even 
thoufjh  lie  was  in  cluirpeof  over  $:1,01H1  worth  of  Ooveniment  property, 
as  the  custody  of  such  property  would  be  part  of  his  mililnry  duty. 
,V.  I5U7,  Man  19     ' 


sucn  p 
',  191  f. 


r  '  Orralw  0.  War  nrportmpiU,  Jan.  27.  IfltM.  pmvtdM  Uiai  "Thi>  rninpany  faad  fs 
not  iiiienijvd  (or  (•iptndilun.'  in  Uio  [jurcliasi>  ••(  nrlii-lm  to  (nriliiatp  tint  tnniiuvtion  ol 
biiniuuaiDacoinpun)^.  On  thn  contrnry  (hn  IcKiliiiuiln  anri  pnipirrnpnticationof  thla 
fund  is  in  mppli^montingUieanii-lM  already  fiiraitili^d  by  ihoKupply  ai.<'purU]ii.-tila  for 
the  purpoao  ot  iiieKnaaBg  ibe  cinnfon,  plMumrc,  cnToiiUnciji,  iTimial  luid  phv^ir^t 
tmpnjvr^mentotlbooigAniKftCinn.  Tnitccnmplifili  tliiiipiirpnae.  di.dniiwmentaofcum- 
panvfim'lamAUtlioriEodiduburMiinenufijrftliolhof  )>iirp<>N>«ar«uaiiiiili<>rii:i.'<l.'' 

Cm-uIdTM,  WarDi-porlinMit,  Oft.  31,  1900.  pnividM  "■('irPiiltir,  Kn.  B,  WarDcpart- 
mmt,  Jan.  87.  1004,  in  ronsmicd  lu  ant  pMhihiline  tlm  pnn-linm  or  rr'iiair  'if  ly|ie- 
WTilliwmarliino«lT<iin  tliocnmpiuiy  fund,  pMvi<led  Uie"tlifer«>T>oti!<Iblolorexp«-ndl- 
tiirra  from  thnt  tutiil  (ks-idca  that  Uii!  (uni«  OK  mado  aniidy  for  tho  bcnollt  a(  \ho  mm- 
piuiy  and  for  t.tu<  purpuw  itt  iiicrcuiiig  Uio  comkrt,  plea«iii»,  aod  contMitiiieiit  gf  the 
MiUated  num. " 
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Ill  B  2.  Such  at)  orgniitzatioii  a»  a  compiiiiy  vxchnngv  is  not  rocof;- 
iiizod  byrc^ilatioDHniidho^i  noollirial  status  ft^  a  covemmciit  agency. 
It  iiiusi  ho  ro^nlcitdTt  a  civil  nis--!ioriutioiiiiistitiil<'dl'<ir  iho  nurixwiiof 
trmie  and  subjoct  to  nil  thu  ruins  luid  respousibihtica  wUich  ttm  laws 
Attach  to  im>r(;hant.>4  whotlu^r  they  operate  alone  or  as  partners  or 
mombcra  of  a  voluutaiy  assuciitlioii.  Ho  where  au  oxchani^u  cnlliNl  a 
company  exrlmrige  was  run  at  a  jiost  by  one  of  the  companies  by 
atitliority  of  tlio  conummding  olliciT,  and  it  nppoan't)  that  tli«  ex- 
change wus  psliiljjislicd  by  thii  couipaiiy  ofTircrs  fi)r  the  hftu-lit  of  the 
company,  en<l  that  ntmo  of  the  company  fund  was  aclutilly  itied  in 
the  opcraliun  i)f  tbe  oxiliaiif;i\  uUlKni{.'h  two  Dmall  contributions  td 
the  eompuny  fund  hnd  lieen  ma<h»  from  the  prolils  of  llio  extbanfjo, 
hfM  that  tbe  loinpany  furul  wnnh)  not  bo  linulo  for  the  debts  of  the 
concern.'     ('.  ^>Jf7!/,  Srpl.  I4,  imO. 

Ill  n  3.  Wliere  a  certifical^i  of  depaiit  respecting  a  dividend  of  a 
company  from  (he  profits  of  a  noftt  exclianj^e  wim  lost  without  the 
fault  of  any  one,  and  iho  bank  aeclined  to  pay  the  certificato  unions 
a  bond  was  Riven  to  secure  it  af^ainnt  Iok-i,  htJii  that  the  expense  of 
obtaining  such  a  1k>u(1  could  propt^ly  Ik-  paid  from  the  company  fund. 
C.  14716-,  May  SG,  1903. 

IV.  At  a  certain  post  where  ft  laundry  was  opcrnli'd  as  a  feattiro  of 
tbe  post  exchunjic,  a  rule  of  the  exclmngo  rccjuircd  that  a  charge 
for  washing  shonhl  be  made  again.4t  each  recruit  at  that  station, 
whether  bo^cnt  hisrluthcs  to  be  washed ornot.  //<Wthat  there  was 
no  outhority  hy  wliich  an  arbitrarv  charge  could  be  made  against  a 
recruit  for  clothes  not  wa«heil.  i'.  Simii,  Aug.  14,  1907;  £.19.'iS,  Oct. 
15,  1908.  So,  hflil,  also,  us  tu  a  company  order  that  each  member  of 
the  company  should  pay  the  company  one  dollar  per  month  for  laun- 
dering his  clothes,  where  a  suhlier  <li(]  not  have  kis  clotliis  laundemd 
by  the  comimiiy  luundrj".     C.  S^G*7,  Jan.  g9, 1908. 

T.  A  soldier  on  duty  requiring  him  to  hear  hia  arms  may  do  so, 
notwithsianduig  tluit  a  Inw  of  u  State  or  Territory  nmy  pridiihit,  tiio 
cnrrj-iiin;  of  ariuH.  This  is  on  tlia  tp-ound  that  he  ia  an  inslruuientidity 
(if  tlie  Goveniniont  of  tlic  ['nited  StaUw,  and  iw  such  can  not  lawfully 
bo  iiitcrfeitid  with  bv  Sliite,  Temloritd,  or  luunii-ijfid  re^ilalions 
when  ]ierfurmiiig  Iiia  ilutieti  in  the  proper  way.  While  en  route  under 
orders*  from  0110  ntutioa  to  unolJier  with  lus  anus  ho  is  on  a  <luty 
requiring  him  to  bear  uniLs.  If  an  uiduwfid  attempt  is  niado  to 
interfere  with  such  a  soldier  it  wouhl  bo  his  duty  to  resist  it.  using  as 
much  force  as  was  nocewsary.  <\  S44S,  Atuj.  19.  1S97,  Sfpt.  So,  1S97, 
and  Jvne  11,  1007.  So  n'here  the  rulra  estahlislied  by  a  railroad 
company  for  tlio  protection  of  the  general  traveling  piihlic  require<l 
nil  possentters  to  "break"  Uioir  gun^  or  leave  iJiem  in  the  baggi^o 
ear.  hrhl  tliiit  U>  comply  wilh  sucb  rules  would  he  a  violution  of  Arniv 
Ite^'ulalions,  and  the  War  Department  should  liniline  to  permit 
soldiers  traveling  on  duly,  and  tliorcforo  lutitig  as  an  instrumental  it 
of  tJie  United  States,  It)  eomplv  witti  such  rules.'  C.  S/f/fH,  Junt , 
1907,  ami  Julij  22,  1007. 

>  Q.  0. 105  Wot  Dcpaitmnnt,  Oct.  1,  11MK,  prohibit*  ihri  catabliNhnWDt  u[  voinpany 
exc1i»ngM<iT oilier unaertakinMnolaut1ii'>riM<(1  by  Army  ■("itulalbii*. 

'TIk.-  milruid  i-uai|iiuiy  in  die  ubuvo  c-jav  iiiiKlflii>()  Itdruktisii  us  to  provlilv  tliul  Ihfl 
nilo  im  to  ciiiryiiiH  una*  nlioiibl  "not  opply  tn  I'oitiil  SiutiM  mildifM^  m  SUite  oiiliUn 
tnv«IJnie  with  uma  iiitdtrr  nrdore  from  competaal  inilituy  authority  on  any  coadiM 
or  tiuius  uf  the  L-umjiauy." 


I 


OOVEKNMEST  AGENCIES  VI, 


651 


VI.  Mediral  procttc*  by  oflicers  of  the  Medico]  Oorpa  of  tlie  Anny, 
outside  of  inililHry  pottts,  gJioiiUl  coiifiinn  to  tliti  Itiws  of  tJie  Stttt'e. 
but  this  is  subject  to  tlie  ciualifiration  tliat  mettical  treatmeiit  of 
met]ibi>rs  of  tlie  Army  on  ttte  active  li.it,  boin^  nil  iiistrtinu'tibiilily  of 
tho  United  St.rit«4  0ov6mn)vtit,  can  not  be  controllod  bv  Slate  le;ips- 
lation,  und  may  be  furnislied  wlierever  tlie  soldier  inny "be  Btalioneil. 
Under  imragranh  I  ^.'^! ,  Army  Ke'^vilntinni*  (14116  of  Ii)lO) .  onlistoil  men 
on  tho  rctii'cd  list  nro  iiUowed  medical  iitteiidimre  at  the  stnlions  of 
medii'ul  ollicera  only.  By  |)ara^n|>h  I-IAO,  Anny  Kc^ilntions  (1495 
of  1910),  nicdiciU  olliccis  on  dntv  "I'c  rcouired  Hi  itttemj  olliccrs  and 
enliuteil  men  anti  wlien  pmrtiraUf  their  hiiiiilies.  Medical  officers  ini 
their  attendance  upon  the  families  of  ofllccrs  tind  ctdistvd  men,  out/* I 
side  of  inilitiiry  pu^^ls,  would  liav«  to  comply  wilJi  Iho  Stnle  laws; 
otiierwise  such  altendnnce  would  not  be  "priwticablp."  So  in  tli6 
treatment  of  civiliiins  not  living  on  military  rdHorvations.  tho  laws  of 
Uio  Slute  would  liave  to  be  complied  with.     C.  SS70,  June  10,  ISST; 

soS9J>,  Stpt.  /.?.  /.we. 

Vn.  tieneriJ  Orders,  No.  2S,  War  Department,  February  28,  1911, 
provided  that  "the  establishment  of  company  barber  shops  and  of 
company  billiurd  and  pool  tableei,  from  which  rcvonuert  may  be 
derived,  is  auUiorized,  All  funds  lurcruing  thcrefmm  will  b©  ac- 
counlod  for  as  i>art  «f  tlie  company  fnnd."     C  230.%,  June.  S7, 1011. 

VIII.  A  band  fund  ivliich  lias  been  collected  at  a  \iw\,  for  a  volunteer 
band  should  be  accounted  for  in  the  same  way  that  repmental  fuuds 
are  accounted  for.     C.  2,i870,  Sept.  16,  1910,  and  Jan.  }  I,  WIS. 

IZ.  Where  the  cfTivrts  of  a  deceased  oilieor  wvre  turned  over  to  a 
quart«r master  for  shipment  to  tlie  legal  reprcisentativea  of  the 
aecvoMid,  and  while  awaiting  tliD  nocossary  itifornidtion  aa  to  the 
whereabouts  of  the  representatives,  the  effects,  includtn);  cash  and  s 
payniiislcr's  check,  were  stolen,  hrhi  that  as  tho  property  eaiiio  into 
tbo  custody  of  tho  quartermajitcr  as  ])art  of  his  otlieial  duly,  it 
devolveil  u|>on  him  to  pcifomi  such  (lutv  without  fault  or  negligence 
and  with  more  than  onlinaiT  rare.     C.  M^U  Afir.  £9.  190!.  ■ 

X.  Paragraph  3_'S.  Army  liegulatioiis,  IDOS  (.^31  of  1010).  provides ' 
tliftl  Iho  eoiiipuiiy  fund  shall  be  disbursed  by  the  compnny  com- 
mander "solely  for  the  benefit  of  the  coni|»any,"  While  there  is  no 
corresponding  statement  a«  to  a  mess  fund,  still,  owing  to  the  fact 
that  tlie  company  and  me»s  fiimls  art^  treated  together  in  tho  same 
aet  of  i)aragraphs  and  are  of  the  same  general  character,  the  fcencral 
mtvs  lund  ithould  be  coa'^idcred  an  tmbject  to  liniitatioas  simihir  to 
those  governing  n  company  funtl.  Therefore  Iwld  that  tho  erection 
of  a  small  house  for  the  shelter  of  the  keeper  of  a  general  mess  daiiy 
\a  not  for  the  bcnelit  of  the  menibeiN  eonslituting  the  gi-iieral  mcs», 
and  tlie  general  mess  fund  should  not  bo  e.\pended  for  that  i«irpose.^ 
a  ir,U7,Aug.H,  Win.  ^ 

XI.  It  is  well  settled  that  tho  effect  n(  an  Executive  prodamatiott 
reserving  jiulilio  lands  in  a  Territorj'  for  a  military  reservation  is  to 
withdraw  them  from  sale.  As  tho  rn-sident  ha^  no  power  to  suspend 
the  operation  of  the  Territorial  laws  or  to  vaiy  their  execution  in 
any  particular,  it  follows  that  the  Territorial  laws  in  fonre  continue 
to  operate  over  such  a  reservation  in  the  same  manner  and  to  tho 
same  extent  after  the  establixhment  of  the  reservation  as  they  did 
before,  for  the  Terriloriid  guvemment  is  n  nicic  itgoncy  of  the  I'nited • 
States,  and  has  no  power  to  eedo  or  otherwise  <liveat  itself  of  poIiticiU  * 
jumdiotJon.     Therefore,  after  a  reservation  has  been  deidared,  tlio 
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lows  of  tlie  Uoitotl  StatoB  and  of  the  Tcrritoiy  would  continue  to 
operate  on  thf.  resen'stion  unl<>:^'i  their  operation  wan  moditied  b^- 
Congruss,  or  tiiilv!^  Coii^n^ss  ("scmjiU-d  tlitf  rcsiTVutiori  frnrn  (heir 
operation,  or  (both  the  rurritorj'  mid  the  Army  brinR  aecnrjea  of 
tho  IJnilrd  Statos)  unless  tlie  Territorial  atfttut<'s  intoi-forcd  willi  tho 
[xirposv  for  wliicti  tho  reservation  wiis  vMtnblisKod.  Tliercforu  whore 
the  Executive  proclamution  declaring  tJie  Stibig  Bay  naval  rraerva- 
tion  addrd  at  Uio  end  "and  Maid  n-st^n'ntion  and  all  lundii  incJudv^l 
withiit  said  l)oundart(.>8  are  herebv  placed  under  the  g<]vemtinee  and 
coninil  of  tho  Navy  Department,''  hild  that  it  was  boyond  tin-  power 
of  tho  ExoiMitivo  to  witlidriiw  the  reservation  from  tho  coHlnil  vl  the 
iiHuhir  povcnunent  and  to  jdace  the  resen'ntinn  beyond  the  civil  and 
criniiiuil  jiirisdieliun  of  the  itisninr  courts  in  r.a;nM^  wiiere  the  eonlrol 
of  the  iiuiular  ^evcmment  and  the  vxertrtse  of  jurisdiction  by  the 
courts  did  not  interfere  uith  naval  administration.  C.  t&976,  Jvly 
J6,  1902. 

CaOI>«  nKTBRKNCIt. 

Compfntation  paHhy 8m  Pay  and  alijOVamcks  t  C  9c(l). 

Dtittto Sec  AuTii-LKJi  <»■  W*«  l,XII  D.  • 

Hot  ffJijfct  to  tat, See  Tax  III  P.  ^ 

TBHRrroBiiM  I  B.  ^| 

Purthate/rmn 8m  C^ntiucts  V II  1.  ^M 

Btimburtrmrnl nf  hy trtirtd totdifr See  ItenHKMKm'  11  C2.  ^| 

I  OOVERNHENT   HOSPITAI    FOK    THE   INSAITE.  9 

,Sp(»  IvBAvrrr. 
Piic/utrgf  o/ itiTnalf Si^c  IiiKriTARoK  V  D;  Xlll  Ti  4  B(l);  b. 

Payjnfrtt  of  offiftT  m Sco  I'av  anu  AtxtiWAXCCH  1  It  5.  ^H 

,  Rftirfd tij/irer .,..Pi"c  TiKriKi:»ir.vr  I  (i  2  c.  ^H 

I  Jitliml iiilJirr ...Hi.-f  ItiiriRKUKKT  II  li  G.  ^H 

iSoMur  eominilltlt  to Sl-k  liF.sKimoN  Vtl  A  2.  ^| 

t  n:M-iiARUK  .\V1  U1.  V 

OOTESNOS  OF   STATE.  I 

jUhm  i/eiMHsFM  bs  Militia Son  AnTicuKB  of  War  I.IV  P  2,  ^" 

AeCOKiUobiHtll/o' pabtk property Km-  Mmitia  IX  !>. 

Jttrfo....  .   S.H,Miumll!I. 

Appoiiilmmli  by,  lo  volunltm Si-n  (rrrii'x  V  A  4  to  !i;  5  l>  liir, 

Jbmt to  fiAUijt* S><ii  MiT.iTAnr  txOTRUcTtoN  It  11  3  b. 

Cm  not  eommand  Federal  troopt Soe  Asmt  II  E;  I  2.  ^1 

WAa  I  K  1 1.  ■ 

ConlntovfT  troopi pfn-Viut  lamviitrrin...?!^  Vnurvt-KKii  Arkt  H  A  1.  ^| 

Public  monei/ Sm  MarnA  X  A  2.  ^H 

Salt  <^  public  pro  ptrrig  lo  Statt i5««Mu.mA  IX  IIJ,  ^" 

State  atmp  <•/ imtrucCion ScoMilctia  VI  H  la;  I>. 

j  GRATUITT.  fl 

L  ACT  OP  MAY  11.  190S  (35  STAT.  IDS).  LINE  OP  nUTY  LAW. 

A.  Hulk  — ,  UKNancuL,  TBaaKPous  Cui^vrauKa  Libbballt I'aftCSS 

L  1.  Rul*  whan  death  hai  MvprnI  rau«<« Paf*U4 

I  2.  Bale  wh«n  w>ldl«r  dtea  In  tlie  pent. 

I  3.  Itulo  when  Mlflier  die*  on  poM. 

I  4.  Self-i)o«lructinn. 

I  a.  Riilo  when  eoldlet  la  aaoe  and  <IJea  hy  his  own  wroDgtuI  act, 

I  (1)  Whi'ii  in  Ihc  piwl.                                                         ^k 

I  (2)  When  on  furtough.                                                        ^M 

I  b.  Rule  wh«a  noldkr  b  Iuaoo  aad  dlea  bjr  hit  own  vroogfiil  net. 
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I  I.  ACT  OF  MAY  11,  IMS  <M8TAT.  108).  LINE  OF  DUTY  LAW-foiiiiauwI. 

I  A.  ROLB  — ,  BKMBMaAL,  TuKHKroHB  CuMiTuuKit  LiBKiiAU-y— 4^onti]iued. 

I  A.  Alhl«ticnportJ>. 

I  a.  Rulu  — .  Iliift  of  duty  Dltttus. 

I  B.  AuesiiEP  nv  Act  or  UAitni  3.  liJOU  (iH  Stat,  73fl),    (This  (aw  since 

L lluit  dalo  in  a  iiJticunducl  kvr  raiher  than  «  lino  u[  duty  luw,  but 

^^K  mill  roquir«B  libemleotitlruction.) 

^^B  1.  Marriwl  mm. 

^^B  a.  Widuwrt>i:ulve>ignttultyin»bHODC«o(<leMsiMtioii....  PaytSS 

^^B  S.  SttiKb  mnn. 

^^H  a.  Graluily  paid  to  dM%iialed  iMDoficlarjr. 

^^V  b.  No  bcnellciiiry  (tviiih'uultsi,  nogntuity. 

^^H  3.  Tn  what  cIkm  of  Irnopa  paid? 

^^^^^B  a.  Philippine  ScouU. 

^^^^^H  b.  VctL-rinnnaii. 

^^^^^^      4.  Rulea  for  <l<vJ);nnition, 

^^B  a.  Coutiimoui'  ai-r\'i(.'c>.  n«ir  denjcantion  not  requirod. 

^^H  b.  An  ullcmatn  bc^nnflriory  may  bo  desigiutrd. 

^^P  9.  Suicitlc  in  iitU:-i>ni]iii'l. 

r  6.  CUnui  III  [iiiM-unduc-t  dUkt  than  Hutcitle PofSSS 

Lll.  SECTION   l:JiW,  IIEVISKD  STATUTES. 

■         Ji.  lasDS  OF  Clotbino  to  Rcplack  CLorauu  beaTBOTKD  to  PxKviixr  (Jou- 

F  TAHIos'.     (Sec  ('lcitiiino.) 

[in.  ACT  OP  MARCU  3.  18«fi  (23  STAT.  360). 

\  A.  laauB  TO  Rbplack  CLOTnisn  DKaraoTBD  by  Frits,  nc.    (See  Pat  ana 

I  Aua>wahor«11  A3a('0(rfl  [IlJ»|2|.) 

kV.  I880K  OP  RATIONS  TO  DESTITUTE  PERSONS.    (See  alao  Lawa  tl  A 

\  l«(l).) 

[     I  A.     Tho  a«t  of  &Iay  II,  ID08  (35  Stat.  lOS)'  fn^ng  .six  montlu' 
lexlru  fNiy  to  tlio  bi-udicjai'y  of  un  ulliccr  or  nu  crllisU'd  mun  who  dies 

I      'Tho  Wtof  May  11,  HW8,  i"  hb  foUnww: 

I  "Thai  horoaftcr  imiiKxliutcly  ii|M>n  offli'ini  notiflrHtion  of  the  doath  ttma  wounds  at 
PdiMOM  <?rminu:ii'd  iii  lino  u(  tluty  uf  any  uUicw  or  «nUelt)d  nian  un  the  uct.ivit  list  of 
fith«i  Amy,  tho  Fayrnaj^lpr  Uoucml  nf  th«  Army  ehall  cauK  lo  ba  Iiaii!  ro  tlio  widnw  of 
•uch  olUcvr  iir  entititud  ciino.  or  b)  any  othor  pareon  pravioualv  daeignalod  bt*  liiiu,  an 
aniount  eijuni  to  six  uiuntli^'  puy  ut  tlie  nlo  rcc«ived  by  Hucji  ufliceror  vnliHtud  uiao 
at  lh«  dalo  of  bin  dontli,  Irt.'ci  >Rvcnly-livo  dullan  in  tho  uu«  of  an  officvr  and  Ibirh-. 
five  dollars  in  iho  nwo  of  an  enlixied  ninn.  Pinni  lb*  amount  thu«  reMrved  t£« 
Quiftonnwlar'a  Uuiioriiiiuut  eluill  b«  reiiiibuned  for  exiienxw  of  fnl«nnonl,  aud  1ii« 
nridiw,  if  any,  of  tno  aniimnt  iwervod  i>lull  ba  unid  subaequently  to  th«  dooiiniBt^Kl 
p«raon.  Th«'Socraiajy  of  War  aball  wtablii>b  rqr>lation«  r«quirinK  oac^  ofil<-er  aiid 
enlivtvd  tnan  Co  dniKuaio  llie  prou«r  pormn  to  whom  this  amount  dhull  be  poid  in 
caMof  bin  diKiIh.nnd  mill  amount  snail  do  paid  to  tbuipurxcn)  Erom  fundn  approprialad 
for  the  pay  of  tli«  Amiy." 

Th«  ail  of  Mur.  3,  1900  <35  Stal.  T3&),  uinendia  lh«  above  act  of  May  11,  1903  (3.^ 
8tBl.  108),  by  *irilunK  out  Ibu  wiriln  "mtiini^U-d  in  tliv  lino  of  duly''  and  iuMtrlui^ 
in  lieu  Ihfroof  tha  woira*  "not  tho  rwnilt  of  bia  own  mifrnndiici." 

Tb«  Coinpuoller  bolda  that  tho  act  of  Mar.  3, 1D09  (3S  Stat.  730),  which  amaoda  ifca 
act  of  May  11,  lOOg,  xpntlv  only  from  its  dato  and  bappUciible  only  in  <-at^  <>(  oRicen) 
and  •nlialed  ratm  who  died  auMoquoot  to  Mar.  S,  IwO.    XV  Cnmp.  Dw,.  tt»(i. 

RotettucQ  to  the  debalea  in  Congreaa  on  the  art  of  Mar.  3.  lUUU  (Vol.  43,  Fait  in, 
Cona.Rec., 80th  Cong.. p.  268S),ib<nn  that  th«cH  uufliiu  ini«iition  inthecongrenional 
mind  ot  altering  tha  tnerttlofaro  conatmction  of  (ho  wordii  "lino  of  duty,"  and  that 
Iba  new  WoidB  not  the  rasult  of  hi*  own  mlarondiict"  war*  ini«ndKt  to  changtt  ib* 
conatruction  of  tii«  law  aa  a  whole,  but  not  to  be  an  interpretation  of  11t«  words  "lia* 
rfduty." 

The  queation  of  line  of  dtity  thorvfora  dooa  not  nnior  in  conuoctioD  wilb  the  act  ol 
May  11,  IMS,  after  its  amendment  by  tho  act  of  Mar.  3. 1909. 
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unnn  the  activo  list,  is  a  gratuity.  Urld,  thorofore,  thai  tho  nhrAsf 
"line  of  <iutv"  »hould  be  conhtnicci  with  great  libemlity,  aad  doubts 
resolvod  willi  ii  viuw  to  ^vo  tliu  benoliciai^'  tlie  beoeiit  ol  tho  gratuity. 
C.  £6pS.  Sept.  g,  1909. 

I  A  I.  Whon  lU'vornl  (!aii»p-t  contribute  to  produco  n  disability 
resitlliiig  in  loss  of  life,  souic  of  ivliioh  clearly  arc  in  tho  line  of  duty 
and  some  not,  hfM,  that  a  rpasonablp  test  for  dclcrniiiiiiifi  whether  or 
not  llic  loss  of  lify  was  in  lim;  of  dutA'  i.-*  as  fo!Uiw«,  viz.  if  tho  ilU- 
ability  not  in  liiii'  of  duly  would  not  linvo  product^l  dcalh  indciK-n- 
dr'nllv  of  those  contrnctod  in  lhi>  line  of  duty  then  the  dfnth  must  be 
hold  lo  htivc  hfi-n  in  lino  of  duly.     6".  jgSeSff,  AW.  }9,  1908. 

I  A  2.  Held,  in  the  case  of  tho  death  of  a  soUUer  wlhiii  the  Umita 
of  his  ri>t*fivfiii(in,  that,  in  the  ahsonco  of  ovidence  that  the  ih-ath 
was  duo  to  »-iltful  nogleet  or  rriininut  uoiiduci',  it  was  iu  line  of  duty, 
C.  SS8&f>,  Xov.  m  and  Drc.  H,  1908. 

I  A  S.  A  soldior  whoii  not  rctjuirod  to  bo  in  ranks  with  Iiis  ctun- 
mand  whioh  was  on  i»rnftirc  niarrh  and,  while  on  pass,  was  watohin^ 
the  breakeiH  and  wan  knocked  off  fmm  the  bowlder  (tpon  whieh  he 
wu^  sluadint;  and  eiirrietl  out  to  sen.  Ufld,  thnt  as  the  suldier  was 
not  engaged  in  anylhiuR  rriniinnl  or  nnlaiWul.  anfl  as  lliere  was  not 
Hiiytliiiig  in  his  runduct  whirh  ini])liod  <'iiri'h's.siioss  or  no^hgonco  lut 
to  his  pei^anal  safi'tv,  his  death  was  unjdeniitl  and  in  the  lino  uf 
duty.  C  2S66G,  Aw.  W.  I!X'i8,  Drc.  8,  9,  12,  and  £4,  1908,  Jan.  6, 
Feb.  3.  4.  IS.  16.  and  .W«r.  2.  I9i}9. 

I  A  4  a  (1).  A  sohUer,  thinking  that  ho  waa  drinkine  aromalic 
Bpiritii  of  aniinonia,  drnnk  tini^ttire  nF  m>ium  whioh  he  nad  stolen 
from  tlie  liorso  ino<lioinc4  portjitning  lo  the  Qunrtcnnastor'ie  Dopart- 
Diont.  He  died.  Ihid  thnt  as  his  death  was  tlie  result  of  his  own 
misconduct  it  wa."*  not  in  lin«  of  duty.     f.  ZSOGd,  Noi:  20,  I90S. 

I  A  4  a  ('J).  A  soldier  on  furlougli  took  his  own  life  by  taking  an 
overilose  nf  opiate  to  relievo  pain.  UeM  that  the  death  was  not 
cauKed  in  lino  of  duty,  fii-st,  bcrau.so  wliilo  on  furlough  ho  was  not 
on  a  duty  status;  second,  because  tho  immixUate  cause  of  his  death 
was  hia  own  misconduct  in  taking  tlio  opiate.     C.  SSOGfJ,  Dte.  7,  lOOS, 

I  A  -t  b.  /Ifttt  that  where  a  xuieido  Focult«  friim  insanity  tJie  <)<Mith 
b  in  lino  of  duty  in  the  absonee  of  testimony  tliat  tlie  insanity  or 
mental  depresiiion  was  incurred  by  tlio  fault  of  tiie  stfldior  or  aa  a 
rvsult  of  his  misconduct.  C.  28866,  July  IS,  Nov.  7  and  19.  1008, 
and  Mar.  9.  IM9. 

I  A  a  ft.  Procodenis  in  the  War  Donnrtmont  demand  tJmt  injuries 
received  in  playing  bascbnil  luxl  rootl>alt  shuuld  ho  deoniod  lo  have 
been  innirreii  in  the  line  of  duty,  and  it  is  not  undersUmd  tliat  even 
in  ponxion  cases  the  Depitrtniont  of  the  Interior  liiw  ruletl  H{*ainst 
these  precodonts,  Tho  necessity  of  manly  sporto  among  iJie  men 
has  becoiue  so  well  recognized  ns  to  phue  the  position  of  tli©  War 
I>epartmcnl  in  tliii*  respect  on  a  much  firmor  basis  tliun  it  has  lieen 
in  the  past.  Ilfld,  tlierefore,  tliat  Uie  death  of  a  sergoimt  who, 
while  on  pass,  was  in  rharge  of  a  football  team,  and  whose  deatli 
was  incurred  in  connection  with  tlie  game  of  football,  was  in  lino  of 
duty  under  the  act  of  May  11,  1908.     €.23666,  Ftk.S.  Mar.  11,1009. 

I  B.  The  act  of  May  11.  1908  (35  Stat.  108)  giving  six  monlhs' 
extra  pay  tu  tho  honeliciary  of  an  ofKcer  or  onlistod  man  who  tliee 
upon  tlie  active  list,  is  a  gratuity.  J/eld.  tlierefore.  tlmt  the  act 
sEould  bo  construed  with  great  liberality,  and  doubta  resolved  with  & 
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riow  to  mro  ttie  bcnoliciaiy  Uw  benefit  of  tho  gratuity.'  C.  SS468, 
Sept.  £,  tSOO. 

I  li  1  a.  ffcH  thnt  when  an  offi^or  or  an  enUstcd  mnn  (Hm,  leaving 
a  widow,  tlic  willow  gliuU  Kccivt*  lui  Hriiouut  tMiiiul  lo  six  moiilW 
pay  of  the  (leceased,  provided  no  other  person  stiall  hav<*  been  pr&- 
viouslv  designated  \>\  him  to  rcri-ivi-  s«i(I  aniouiit.  imdrr  the  act  of 
May  IL  IPOS.     C.  S3666,  Sept.  S,  ISOS. 

I  H  2  a.  //fW  tlmt  in  the  ca-ie  of  an  unmarrieil  man  the  six  mouths' 
pay  sliull  be  paid  to  the  jKipion  dwiKiiated  by  liiiii  previous  to  his 
ilf'mh.     e.  23GG6,  Sept.  Q,  1908. 

I  B  'J  1>.  Htld  that  there  is  uo  obligation  phtcnl  by  the  aet  of  (lay 
II,  lOOS,  upon  an  officer  or  an  enlisted  man  that  requires  him  to 
designate  a  bcnefinary  under  lliat  act.  Hftd  also  that  wliero  an 
oflicer  or  on  enlisted  rnan  lia^  reftisiHl  or  failed  (o  ajipoint  n  bene- 
ficiary, the  action  should  be  aeeepted  by  the  Government,  and  in  the 
ulwenee  of  a  widow  the  Uoveninient  I8  tlnis  saved  the  expense  of 
pa>-ing  a  pi-atuily.     C.  £3866,  Sept.  .'/.  }90S. 

I  B  3  a.  litUl  that  the  gnituiiy  of  six  months'  pay  pi'oviile4l  for 
in  the  art  of  May  11,  IHOS.  niny  W^  |)»iil  to  widows  orueneliL-iiiriea  of 
Pliilippine  St-otit  oIllceiN  or  men,  «.■*  the  Philippine  Seout^  roiwtitiite 
a  part  of  the  Arni>'  of  llie  United  States.     C.  S3$m,  Sept.  S2.  190S. 

I  U  3  b.  Held  tliat  veterinarians  of  the  Field  jVrtiller)-  and  Cavalry 

ms  of  the  service  eoinc  williin  the  benelicial  operation  of  the  act 
of  May  11,  190S  (35  Stat.  lOS).     C.  £3666,  Sept.  S5.  1908. 

I  B  4  a.  Where  the  service  rendered  by  the  soldier  is  continuous, 
heM  that  it  is  not  necei«sary  for  him  to  make  a  new  desi^nntiun  at 
each  new  enli&tment  unless  he  desires  to  make  a  change  in  the  ben- 
eficiary previously  designated.     ('.  18666.  Nov.  IS.  f!X)8. 

I  B  4  b.  Ihld  tlittt  under  the  act  of  May  II,  1908  (S-SStiit.  108), 
a.'*  amended  by  the  act  of  Man-h  3,  1909 '(35  Stat.  735),  an  officer 
or  enli.'^tetl  man  miiv  name  an  alternate  beneficiary  in  the  event  of 
the  dcalh  of  the  principal  beneficiary.'     C.  23666,  Star.  Sand 8,  101 1. 

I  B  .'>.  ftfid  that  a  soldier  who  eonimit.i  Buicide'  dies  of  an  unlaw- 
ful act  and  that  this  act  causcit  hin  death  to  be  considered  as  n  result 
of  his  own  misconduct,  unless  it  can  be  shonn  by  competent  evi- 
dence that  ho  was  suffering  from  a  mental  dL'«abilily  at  the  time  ho 
conuuitted  suicide,  and  that  such  mental  disability  was  an  incident 
or  a  result  of  his  military  service,  t '.  X36G6,  June  8,  t.'HO.  AVf  aim) 
id.. Sn>t.  27,  (M.  6,  Nov.  5.  W,  awl  17.  Dee.  9  and  17, 1909,  Jan.  5  and 
IS,  Ftb.  8,  W.  and  IH,  ilar.  16,  20,  and  SO,  May  5,  10,  and  27,  June 
I  and  25  Juk  US  ami  2.i,  Aug.  IS.  27,  and  SI,  Sfpt.  S.  17,  19,  SO, 
and  29,  Oa.  24  and  31 ,  Now  I.  10,  and  23.  Det.  9  and  17,1910.  Jan. 
St,  Feb.  20  and  24,  Mar.  20,  July  Ifi,  ^liifl.  7,  81,  and  26,  1911,  Jan. 
t,  1913. 

>  As  llic-  ui-C  uf  Mur  :i,  inon  (35  8UI.  T3&).  atriV«s  out  die  varAa  "roniracted  in  the 
lioeof  dtilv"  in  th«»ctoI  Mav  11, 1  WW,  and  KuLotiluIw  Lhvn>(ur  Iho  wukId  "uot  the 
FMull  ol  hiB  own  mLtiiuiduci,  '  tlic  ^tuily  lair  doee  out  involve  a  queelion  of  line 
of  duty  aince  itai.  3, 1000,  but  does  uivolvo  »  quwtioa  of  "  misconduct.'* 

»  XVI  Comp.  D«.,  60S. 

*  "A  wU-kflling  byRnii>aanep«nH>Dubi)underai«QdBlbci>hy«U«ln(>tiiro  tod  con- 
■equeocoa  o(  tho  oc^  but  not  ti)«  mcml  upoct,  i«  not  b  doaih  by  nuicide  within  tho 
nuaniiw  of  a  condiuoo  that  n  policy  of  intunnce  upon  his  lite  ehall  b«  void  in  csm 
be  Bhair  die  by  auidde  "  Matihatrao  Lite  Ins.  i'o.  v.  BrauBhtoii  (iOS  V.  B..  121. 
127,  132);  caeca  bv  Juotiro  Grdv;  Acddcoit  Inn.  Co.  of  Nnrtii  .\m<inr«  i'.  Cmndcl 
(120  id.,  630);  21  Centna  Uw  Jounul,  3;8~Si;  2ii  Americu  Uw  Register,  380-60. 
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I  B  0.  lUU  that  iiiidcr  Ihc  act  of  ifiiy  11,  1908  (35  SUl.  1(18)_ 
uinciKtod  by  lint  act  of  Miircli  3,  liioy  (35  Slid.  735),  which  providoO 
for  tho  payment  of  a  cratuity  t«  thp  Uciieikiary  of  a  droonspd  gtiice 
or  soldk-r  uiilcsi*  his  lU-ntli  ithould  bo  coitudcrfd  »»  tlic  result  of  hi 
own  misoonduct,  tbn  fuUovtin^  acta  are  mtsconduct  within  the  mean-*' 
ine  ol  \\w  law: 

The  cxcpssivo  use  of  alcohol     C.  23666,  Jan.  SO,  Oct.  IS,  and  Dee.\ 
to,  lOlo,  Jan.  A  and  Mar.  t4,  tOtt,  and  Jan.  I  and  13,  1912. 

I>ritikiiig  wi>o(t  idcoliol.     C.  2S0&6,  Aug.  $S,  Oct.  4  and  14, 
Dec.  £7,  I'JIO. 

Drinking  bay  mm  and  liair  tonic.     C.  £3666,  June  S,  July  S6  and' 
AtM.  SO,  lOlU. 

Dianbeviug  aentinet'a  order  to  halt.  C.  23666,  Feb.  18,  1910. 
Feb.  6,  ikl. 

Absence  without  k-ave.  C  23666,  Mar.  7,  May  3  and  5,  June  ft 
8,  IS,  16,  and  18,  July  18.  A\tg.  li  and  23,  Sept.  3,  IS,  and  lA,  Nov.  Sd 
and  $8,  1910,  Feb.  IS  and  SO,  Mar.  IS,  July  8  and  21,  and  Aug.  It, 
1911. 

IVcspoKting  on  railroad  track.     C.  £3866,  Aug.  4,  IStO, 
Juhj  6.  and  Aug.  26,  1911. 

.(tt(-m|ilin;;  ti)  board  b  moving  train  while  on  furlough. 
*'./>(.  8.  1910. 

Frei^enc-p  in  a  house  of  prostitution  for  nn  improper  purpose. 
C.  2S66G,  Apr.  23  and  26,  1910,  and  Jan.  4,  1912. 

ajarroUn;;  willi  liis  mistrciM  whom  lio  had  tntroducod  to  the 
d  as  hia  wife.     C.  23666,  May  26,  1910. 

Rmm  tho  af:grc:«sor  in  a  fight.  C.  23666,  Dee,  22,  1909,  June  IS, 
1910,  Aua.  7,  i911,  and  Jan.  30,  1912. 

Ouarroling  with  a  policeman.     C.  SS666,  July  5,  1911. 

Kscnpin};  while  a  garrison  prisuiicr.     C.  £3666,  Jan.  4,  1911. 

Brunkeiineas.     C.  23666,  Mar.  23,  1911,  and  Jan.  SO,  1912. 

Quurrohiifj  in  a  saloon.  C.  £3666,  Nov.  II,  1910,  and  Aug.  £6, 
1911. 

Stftiulin;;  up  in  a  rowboat  and  causing  it  to  capaze.  C.  £3666, 
Mar.  2!i,  1910. 

I'nauthorized  soiling  in  bad  weather,  in  which  tho  boat  is  tikeljr  to 
caiwizo.     (\  23666,  Jan.  18,  1912. 

IV.  The  iesuo  of  rations  to  do9titul«  citizens  k  eovemod  by 
Array  Jipgiilationi.'  Isttura  to  entire  communitifs,  in  iK-hidf  of  suf- 
forers  by  fire,  flood,  luirricane,  oti-.j  can  only  be  authorized  by  On- 
gresa.  In  an  emiTgency,  it  \s  witlmi  ibu  discretion  of  the  Pn-sirlcnt 
to  iiiakci  siicli  is!»He»,  but  hia  action  should  bo  reportwl  to  Coi 

for  approval.'     Funds  aopropriak^d  by  Congress  for  rehef  of    

sufferers  can  not  bo  uaocl  to  reinihurso  private  partitM  fur  disburse- 
ments for  similar  purpoeei*.  C.  7,iU.  ^'>v.  27,  1899;  6875,  Aug.  12, 
189!);  74^3,  Jan.  9,  ll/UO;  7493,  Jan.  12,  1900;  7640,  Ftb.  3,  IfHX); 
11077,  Aug.  22,  1901.  A  Bimilar  rule  applies  to  reimoureements  for 
transportation.     ('.  11919,  Jan.  24,  1902. 

>SeepM.  1241  A.  It.,  1910  od. 

*  Sea  Op.  Ally.  Qen.  (US.)  ol  Oct.  IS,  ISU. 
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CROBB  RKnBBMCX. 

A*  o/  iter,  t,  1889  {tS  SbU.  869) See  D«b«btion  XVI  D  1%. 

CioOKitgUtutt See  Pat  AND  AUiOwANCxa  II  A  8  k  (4)  \<t) 

to(e). 

in>od  mftnn See  Pdbuc  propkbtt  I  A  5, 

WidovyrttirtdoffietrnotentitUdto See  Rktikemxnt  I  E4. 

asEAT  BsiTAnr. 

EitraiUitM/nm See  Dbsiktioh  IV  C. 

aXTAAASTOS. 

CmOneltmtk See  Coimucrfl  XXVIII. 

lAiWKdro/. See  CoNTRAOTB  XI  to  XII. 

OUABAHTT. 

• 

Bid* See  Bokds  I  A  to  F  1. 

Bond  tigntdly  bidder' trdativa. See  Bonds  I  L. 

Btttorj/of. See  CoNTRACTB  XI  A, 

OUAKDIAH. 

Foroffiar See  Aurr  I  B  2  a  (2)  (a). 

OSeartmto See  Pat  and  AiiLOWAHoa  I  B  6. 

m^UioJ,  ovtr  minor See  Enubtment  I  B  1  b  to2. 

DlBOHARGK  XII  ft. 

Soldier' »pag  to See  Pat  and  allowancsb  I  0  4. 

OUnSB'S  BADOE. 

See  Inhionia  op  mrktt  III  C. 

ITAffBAS    COBFUS. 

Commanding  officer See  ComtAND  V  A  6  to  7. 

Diidiargecm See  Discharge  VII  A;  B. 

Minor See  Dbbbbhon  V  B  7. 

DiSCHABOB  XTI  D  2. 

Slate  eoart See  Abticlbb  orWAaCIIH2. 

Command  V  A  6  b;  b  (1);  (1)  (a);  (5). 
Dbsektion  ni  D;  V  F  3  e. 

DiBCHABOE  VII  B. 

Bwipewwno/. See  Wab  I  C  12  to  13;  Ele. 

Umttd  Stata  couH See  Command  V  A  fl  a. 

HABDWBITnrO. 

PtooJ<^. See  DiBciPLiNB  XI  A  17  b  (1)  (o). 

HABBOB  LIBBS. 

See  Navigable  watbbs  VI  lo  VII. 
HABBOB  BEOTJXATIOH. 
UniUdSUtUttiotnihiaitofeefor See  Tax  III  K. 


^^^H^  HAWAII ^^^^^^^^H 

HAWAU.  ^^^^^1 

A  Ttrritory See  ilnJTiA  X  D. 

HAY. 
Right  to  cut  on  militart/  raervation See  Poauo  pRciruKTir  I  A  1;  111  II  3. 

HAznra. 

BstadeU Sto  Army  I  D  3  b  (2)  (a). 

HEAT  AKD   UOHT. 

See  Pay  and  amowances  II  A   1  to2. 

Exmvalionfor  uniifrgromid eondnilM See  AppRni-RtATioss  LV. 

Oa» ___ _ See  Approi'iuations  XI. VI I. 

Post  fjxhangci See  Governubnt  aosncies  II  J  0;  10. 

HETBS, 

ChimnnU Beo  Claims  XII  A, 

Conlracl*  ntniiiut  mention See  Contracts  XLIII, 

Sftllmnenl  with See  Contracts  L. 

HIS  AHMS   OH   AKMUWITIOir. 

See  Articles  or  War  XLII  B. 
HISTORY  OF  EEQIMENTS. 
See  Militia  XX. 
HOIDDra  CORRESPOlTDEirCE  WITH  EITESY. 

See  Articles  of  War  XLVl,  A;  B. 
HOLIDAY. 

See  Civilian  EHPLorBES  I  B  (o  C. 
HOHESICEKESS. 

Cmae  of  daertioji See  Desertion  IX  L. 

HOHIGIBE. 

By  guard See  Discipline  XVII  A  4  g(6)  to  i. 

By  officer See  Articles  of  Wae  Cll  C  1  a. 

DiactPUNE  I  A  1. 

By»entin£l See  Articles  of  War  LIX  LI;  Clllltol. 

Cnaraeter  of  victim See  Discipline  XI  A  12. 

Charge  of, See  Discipline  II  D  14  a;  XII  A  12  a. 

Officer  orioldieT See  Articles  of  War  LIX  D. 


HONEST  AND  FAlTHPUl,  SERVICE — aUMASlTV. 
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HOSTEST  AND  FAITHFUL  SERVICE. 

S«e  l>isai*itoB  XI  B  1  loS. 

See  Ekustmbnt  I  D  3  to  4. 

Ditdtaryc  by  purrhatc Kra  DtacHARoB  VI  I>  2^  ft. 

DitdmytwiOwfit  honor  V!hm  net  Ttndmd..^^^  DiecKAROBlII  E. 

JSnmtuii/or  nvTifuEuini/ See  BNUsmENT  [  D3  lo4. 

IttJrvuA^entealiJtmaa Soo  Exlmtmknt  I  A  9f  (7)  (b);  g(4);  I. 

Xnxttary  for  honomhU  dMtargt See  DtsOHABolI  II  D. 

OfdatHa SeoDMBSTioN  VI  D. 

DiHrtiAKciK  II  Q  2  ■. 

J*MnouJ  wnnWioM  miMii/A'drf Soo  OmcBAROB  III  <J. 

A^l^itt  oonh'n^nU  oii... Svi>  Oihihahok  IV  D. 

HONOXABIE  DISCHASOE. 

Sw  UtHiiunuB  I;  II  t<>  III:  V  A;  B. 

Ctrlifiailf  o/dUahlUi/ K<>(<  DiHiriiAncR  V  A;  B;  XX  D  I. 

Sffrrton  ilolus Hw  Discuabok  XXII  A, 

I):i<cipijse  VIII  lie. 

nr  Hahtnliiation  purpim* Sra  lluicBABnit  VI  0  4. 

lrrfT«wblr..., SeoDiacBABOBXVAI:  2;D1;  U:b. 

On  uril  of  Ualitat  corpv* Soo  DmOHAXUB  VII  A. 

Of  (don R««  BNUVTVItKT  I  A  9  c  (8). 

Gf^wlutmtty  tnlattd minor... t ...See BNUaTMBNT  I  A  Sg  (S);  (4);  I. 

Offcer  faillny  an  pnnnolion See  RimxEHCKT  I  B  fl  c  (2);  (3). 

lianoitt  Aargt  of  duerlitm ........See  Pkhkiitioj)  XVI  B, 

Retired toUKer ; 8e*  RKTinEMBNr  II  F3. 

Soldier  in  handi  of  dril  miihoritia 8e«  Diwcharor  XIII  D  6  r. 

HOBSE. 

Fara^tfor Kcv  Pat  axd  allowaxobr  II  A  2d  toe. 

Salt  o/offlnr't.  lo  aor^mmntl Soo  AnMV  I  G  3  b  (2)  (ft), 

SuitabU  Bwaitl Soc  Pay  akd  allowances  t  B  7  toS, 

TrvntparltUionof. S™  Abmy  I  (i  3  d  (3)  if)  [11  . 

Rt-oPATAVDALLowAJJCBRU  A2r(2)U>C3). 

HOSPITAL   CORPS. 

See  AAMr  I  G  3  d  (S)  to  <0). 
HOSPITALS. 


S-w  Akut  I  G  3  o  (7)  to  n. 

AfpmriatUinfiff , Soo  ArpnopnuTios'A  XXtt. 

Cm  yttvilianewploi/ffa. ....••. Sco  Civilian  EHrLovKKf  II 

CBnttrvftion  «/. i,. Swi  At-rurii'iUATiuNH  XI.II. 

SXtdjiefanafor Sno  ArpnarRiATioXN  XLl. 

LoKmyin H*.>u  (.'laiho  IX. 

LminSywork 8eo  ronTiut-'ra  VII  I. 

HOT   SPHINOS.  ARK. 


C. 


Omriton  tourt-marttat  at 

Smnmary  court  <U 


Si-.- AniiT  IG3<I  (7)ln(S). 
S,..-  AHfULB  oi-  War  LXXXII  C2. 
.Si-p  Diacli'Use  XVI  E  S. 


HUXAHITT. 


Itrtu  of  rationtlofiood  and  famine  tufftrm-Sw  Law  II  A  1  e  (O- 
S<tU  of  eoat  lo  eiinlion*  in  AUuko !Soo  TBRxiroRiRR  111  0. 
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HUHTIHG  LEAVE. 

Srw  Amkkc-k  I  B2. 
HtnmHG   PASS. 

Reo  AusMcalCS. 
IDEHTrFICATION. 

BvUenaef. Bee  DMciri.u.-B  V  B  I;X  IIS:XI  A  IT  1,1 

(3K")(IItM- 

ILLEOAL  ACQUITTAl. 

Doanotrtmavcdtargtiffdatrtitm Si^  Dbskrtiok  XVI  P. 

UIEGAL  COUBTS. 

Son  DiaumjNK  XV  II  1  to 3. 
EMU8TMaNT  1  D  S,  d.  (C). 

ILLEOAL  DISCHAROS. 

Bji  wig  o/favor i Soc  Dischabos  VI  A, 

ILLEOAL   ORDER. 

CmvtKias Sm  DiHiFUMK  XA' n  1  to  3. 

iKaoftfdbnw  o/. See  DtsciPUNB  XII  A  8  a  fS)  (a). 

Aimn-Ea  at  Wxii  X:iU  II. 

Difniimingoffietralrtadgmiattndout goo  Vouistkbh  Army  IV  B  2. 

thai/ under .- Bee  D:scrpUNB  V  D  G;  XII  A8a(3)  (a). 

AuTiCLea  or  Wa«  XXI  D. 

Exteulive  mrrvitiff  privaU  landi Sm  PvKua  ntorKHTr  III  A3. 

InoperaHve 8e«DtaC8AKaB  XV  A  2. 

ExuaTHBKT  I  A3f. 
Rtvoking  Cuc\iU4  diteharge Scv  DimriiARnic  XV  D  I  B;b;c. 

ILLEOAL  SENTENCE. 

See  DBBsmoN  I  D. 

DncTirmtB  XIV  B  9  lo  10;  XV  B 
F;  n;  K. 

Attion  on See  DtacHAKae  XVI  Q  I  loIV. 

('oTTfrtionof..,. Ktw  Pat  a.si>  allciwancks  III  E  I, 

nuniiAmI , SfloOrncj!  IV  I!  1  b  In  c. 

In  praiy:  Jfor  offrnut  ctinmitttd  in  tror See  DieciPMNE  XIV  E  U  a  (13)  (a);  (&>. 

JuritdietioH,  lafk  of. Sim  UiHfivLINt:  IX  K  I  a. 

Mitiffation  if. S4w  Artwlkb  off  Wau  CXII  C. 

nmOEATION  INSPECTOR. 
Civil  0,^C(r Son  nKSKHTlOK  V  B  12. 

nCPRACHMENT. 
Q/wtineu See  .\iiti<?lbb  op  WasCXXI  A. 

IMPERSONATION. 

Aaagtnlfor  Ameriean  iVationu/  Rfd  Oma.Scv  Hen  Cuoiwi  110. 
O/ogSeo' Soo  UNiroRK  I  0. 
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UtBUSD  ACCEPTAVCX. 

.Qfappointrntia. Bee  Omcs,  III  A  7  a;  B  6  a. 

HKFUXD  AUTHOXXTT. 

In  appTOfmation  act  to  punAoM  artieU 

named  tnatimaU See  ApFROPBUTioNa  I  C. 

To  eonttma  bri^/et SeeNAvroABLs  WATBRaIIIB4. 

IKPIZED  COVTBACT. 

See  CuuB  VII  C  2;  3. 

IKFUED  LEASE. 

Bee  Claub  IV. 

DCPBOFEE  PRACTICE. 

See  Articlks  of  Wab,  LZ  A  3. 

IVGIDEHTAL  EZFEVSES. 

^Bpropriationifor See  Appropkiaiiomb  XXI. 

Uiei^ilopayarmtdtivilianemplogeei Bee  iNBiBMtA  or  hxut  III  B  3, 

hdiav. 

BtHMntadof Bee  EhustiuntIB  Id  (3);  2a;01c(l). 

Jiufrtufum  o/,  by  Army  officer See  Asmt  II  C  I. 

Retcard/or  trrraling  deserter See  Dbbertton  V  B  14  b. 

mal  by  mUitary  ermrt See  War  I  C  8»(3)(c)tl]. 

VSVUS  AOEHT. 

Armit  oMetr  a* See  Fav  and  AiioWANCss  II  A  2  b  (1).  , 

lESIAE  COUNTRY. 

InlimeanU  told  in See  Intoxicants  III  to  IV. 

Orderin SeeAHMYlIC. 

Right  of  Koy  throagh Sec  Pubuc  PiiOPlBlTf  III  C;    D. 

Trtapamen  ejects  from See  Armt  II  I  S. 

UrDIAF  POLICE. 

CS,va  officer See  Dbbkrtioh  V  B  11. 

UmiAE  WAR. 

See  Articleb  op  War  LXIII  B. 
War  I  a  5  to  6. 

IK7AK0US  CRnmrAL  OFFEirSE. 

See  Article B  of  War  III  A. 
Wordb  and  Phbabes. 

DTFERIOB  COURT. 

See  Arhglsb  of  War  LXXXII  A  to  C  2: 

LXXXIII  A  to  C  2. 
See  DiBGiPLiKi  Xn  A  to  F. 
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Af^aimt  mntrmtar Si-.*  Co»T«irr»  X  D. 

Hclatin^  lo  pojfjrunt  o/ publie  maiuy Spt- Pl-blic:  MuNSr  II  4'  U>  D. 


AwailinQ  rrtinmml 8oP  liKTimtvusr  I  HOd, 

Fajrinmlnf Se«- Pay  AND  Allowanckh  IBS. 

Heiipialian  hy KveOrrtCK  IV  I>  2, 

INSANE  SOLDIER. 

Si-e  IXRAMITT. 

Chant  <tfdMtttitm Roo  DKurirnav  XVI  CS. 

JHKharift..... , Si-e  Di*cb*r<ib  V  D;  XIU  D  4  »;  •  {I)j 

b;  XVI  B  I:  2. 

Forfeiture Sue  Dkhkrticih  XIV  D. 

Heuanlfor  arral  <ff. See  Desehtioh  V  B  18  c. 

SuiHile  of. Si-"-  Inhamtv  I  A  *  b, 

TKa/q^ Sw  Disciplike  XV  F3. 

INSANITY. 

I.  DISPOSITION  OF  INSANE  PERSONS. 

A.  8iiNTT(>(foriiRHNKNT  HoMriTAi, mn  Inimxk Pagti 

1.  lumttv  vbe-B  t-it\i»ltHl. 

2.  OctMnl  poiMmer. 

3.  Tiuisporuilioii  authorised Paf*66S 

B.  May  bk  TtrnxzD  Ovbii  to  Local  AuTiioiunBB. 

1.  l(hcir«fii»o>togo(oGov«mminii  hoapiul. 

2.  If»lGKalru«ident  where  omployMl. 

C.  CiVII.IAM   KUPLOVKBM  HOT  AuTBOIUXKD  TO   EnTKH  (iDTXRMHKHr  HoMTTAL. 

D.  Ikbakity  Not  in  Line  op  Duty.  Not  AnunrBn  to  Government  noMprru.. 

lA.  Sectiijii  4843,  K.  S.,  which  proWdcs  for  iIib  ai]nii»<ion  of 
certain  pemoiis  to  tno  Government  Ilospital  (or  tho  Immno  on  tlio 
order  of  Iho  SocnMaiy  of  War,  is  not  mniidator\'  upon  Uie  latter, 
l)Ut  charges  liini  witli  iiti  exorcise  uf  <liser(«lion  in  tlie  [>ro|>Mr»t ton  iind 
exoriition  of  conimitmonli)  to  the  ijisliliilion.  C  lOxOS,  Jttlij  £S, 
1910.  Tlie  sivlioii  ia,  liowever,  niiuidnlory  iqion  tlifi  .iiuiterintendent 
of  tlie  liospiud,  who  muat  receive  tlio  patient  under  Ibo  or<ler  of 
the  Secret  HIT.     C.  19308,  July  &'»,  WIO. 

I A  I.  Wfiero  a  soldier  wna  found  to  bo  insane,  the  insanity  ante- 
dating lii.'«  enlistment  and,  therefore,  rendering  tlie  latU^r  fraudulent 
and  »o  voidable^  htld,  that  so  loai^  as  tlio  enltatmenl  was  not  voidetl 
llie  man  wax  ntill  a  soldier  and  mij;ht,  under  suction  4^3,  K.  S.,  Iw 
eont  to  Uio  Uovanunant  Hospital  for  the  In.4ane.  C.  t9t08,  Feb.  15, 
1906. 

I A  2.  An  insane  general  prisoner  ih  itnnatly  sent  to  the  Govern- 
ment llospilal  (or  the  Insane  under  tho  iittli  clmiiw  of  (MM-tion  -ISIS, 
K.  S.,  relating  to  "Indigent  iii»anc  persons  wlio  Imvu  hwoinc  insane 
witliiu  tJu'uu  years  aft«r  their  ilischarge  from  such  service,  from  causes 


INSAKITT  I  A  3. 
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wliich  AroAA  duringli  and  wore  produoect  hy  said  service."    Should, 
iiowfvcr,  lilt;  fongoine  clmisc  not ))«  a])j>licablc.  Huch  itisatio  prisoner 
tnav  he  iwnt  to  tlie  Govoniment.  [Iosp)t4il  for  the  Insnne  under  tlieJ 
Tigiit  given  ill  the  Hct  of  Junft  -23,  1S*-1  '  (18  Sut.  215).     O.  I8S0S,] 
Nov.  I  and  18, 1906. 

I A  3.  Wiere  admltaion  to  the  Government  Hospital  for  the 
Insoiio  is  pn)vi(Ietl  for  l>y  tnw  (»oc.  4843,  li.  8.,  hs  nmi'ndod),  iho 
traa'<pnrtalion  of  the  patient  is  also  nuthorized  ta  an  incident  of  tho 
riBhiof  nilniission.     C.  II067,  Apr.  H,  1907. 

I  B  1.  Wliere,  under  Bcclion  4843,  R.  S.,  an  insane  ci^•^l  empIovM 
of  the  Army  may  pmperly,  uniler  the  onli>r  of  Ihfl  SflcrPtarj'  of  War, 
be  adtiiittod  to  tho  Govornniiint  lIospilAl  for  the  Iiisiuio,  and  yet 
decline  to  enter  the  said  hospital,  he  may  be  tumerl  over  to  llie  local 
autlioritics  of  Ihfl  place  wliero  lie  may  IJo  »tntioued  for  custody  and 
treatment.     C.  ll&JT,  Apr.  S.  1010. 

I  B  2.  Soclion  AHii  It.  S.  (as  aniendeii)  aiilhnt-iKeii  the  admUiion 
of  insiuio  persons  belonging  to  the  Army  ami  of  certain  insane  civil 
employees  of  the  Army  to  the  Government  Hospital  for  the  Insane 
on  tliP  order  of  the  Secretary  of  War;  it  does  not,  however,  rr^ire 
tliat  such  an  order  shall  bo  made.  It  follou-s  that  where  sueli  insane 
jiersons  are  legal  reaident.'i  of  the  locality  where  they  may  lie  employed 
at  the  time  oftheir  disability,  they  are  fc*  much  entitled  to  adiiii.*t4ion 
to  a  local  asylum  as  is  any  other  citizen  or  resident  of  the  locality- 
a  11067.  Apr.  £4.  1907.  Mav  10  and  Nov.  14,  1910;  1920S.  Jiihj  50, 
1907,  Oct.  7.  1909,  oml  Ju(>j  kS,  1910, 

I  C,  Under  existing  law  (sec,  4843  R.  S.  as  amended)  authority 
exists  for  the  Secretary  of  War  to  send  to  the  Government  Ilospital 
for  the  Insane,  for  Ircalment  and  custody,  insane  persons  bdonging 
to  the  Army  and  insane  eiviUans  employed  in  tho  Quarttrmaatfr' s.  Pay, 
and  HuhsUtttice  Dtpiirtmrni«  of  the  Army.  Htid.  that  civilians 
employed  in  the  Army,  other  than  in  tlio  departments  enumerated, 
might  not  be  sent  to  that  hospilal  under  the  order  of  the  Secretary 
of  War,  as  they  were  not  persons  Iw-lon^ing  to  the  Army  nor  yet 
included  among  the  civihans  mentioned  in  the  statute.  C.  11067,1 
Avg.  10,  mil.  July  1,  19it7,  and  Apr.  17.  1908,  June  3.  1908.  Apr.  9j| 
itaii  10,  Nov.  15  and  go.  WW. 

I  D.  Held,  that  a  double  condition  ia  im]H)sed  a.i  a  prerequisite 
for  admi^ion  to  tho  Government  Hospital  for  the  Lisane.  The 
insanitjy  of  the  indigent  person  must  be  due,  not  only  to  causes  which 
arose  during  that  service,  but  which  were  produced  by  such  service. 
It  is  elear  fixim  the  papers  in  reference  that  the  syptulitic  disorder 
from  which  this  man  is  snllering  was  not  "produced  by  such  service" — 
that  ia,  was  not  an  incirlent  of  nis  niilitarv  service,  but  was  due  to  his 
own  misconduct.     C.  Ut^g,  June  16,  imO. 

OMUB  aiirSBXNOR. 

A«eiMd. SeeDt8C[PLn>BlVBld(l).  1 

Dtmrler See  DiasBTioN  V  B  ISo.  I 

Bnli»tmtntvihiUmiffeTi'n<f/niim SeeEMun-MKNT  I  A  0  ((9).  J 

Avtouvo/. Be*  Diacmj.vB  XI  A  ILa.  fl 

In  lint  qf  ilulii 6v«  Claimh  VIII.  J 

Hcnilrri  wtnen  ijuompeleni 8m  Disciri.tNB  X  B  2  ^ 

'  ^Mi  ^«c.  4852,  R.  S.,  aa  Ui  prisoaen  becomjo^  imano  in  the  Uaited  Statet  penltvn- 
tbry.  J 
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IKSI6»1A  OP   MEBIT  I  A  I  a. 


r  IHSIONIA  OF  HEKII.                              ^^M 

I.  UEDAt.S.                                                                                                           H 

I  A.  Ubdai.  or  Honor.                                                                            ^M 

I  1.  AclafMarr-h8,18S3(12Stat.7Sl).                                                  ■ 

I  k.  Bxutinglaw PagtsBP 

I  b.  Notuwardcii  tocontnct  auiseon.., PagtS6S 

I  0.  Prirttp  pn>p»ty. 

I  i.  Act  of  Ai^ril  23.  IBM  <33  Sui.  271}. 

I  b.  Preaiduat  caii  noi  rofuBe  to  repbce  niMlal. 

I  o.  "!t(!pliu«"  tlnfinod.  ^M 

I  4.  Time  limit  on  n<^inBi«n(iftiloti  not  to  be  made.  ^1 

I  (I)  Itecoinm«ndiitii>tiiioLiiiiid«wiUtiuuDoycar.  PageSGS 

f  •,  Not  i;nuited  hi  decoaaed  puraotis. 

B.  Licb-Savino  Mbuals. 

b  C.  SntciAi.  MnnAM.  ^m 

I  D.  UNAOTHOBtXKU  UliDAt«.  ^| 

I  E,  CoKnimiiMaKAt.  Ukdal  roR  PniuPKNK  Skrvtci. 

P  1.  Hiir];:euQ  uf  vuluiiIiH»n. 

2.  Rqtiilor  Army.  ^H 

IL  CKETtFicATE  OF  Merit.  ^B 

A.  Act  or  FnURVARr  11, 1801  (36  Stat.  737),  Kktroactitk Pa^eesr 

,  B,  ArrucANT  Bslonob  to  a  Rsoihbkt. 

I  C.  Not  Luutsd  to  Dtan.souiARKu  Bkhvicx  in  Battle. 

I  D.  Mav  iik  Barmd  IV  fRAVOtn-KNT  Enuotmxnt.  ^m 

I  E.  RnmiiD  EKuereo  Man  Mat  Refnivi:.  V| 

I  F.  Eyk  WriNKM. 

I  G.  DnCBABOBD  SOLMBR Pagt668 

I  H.  "Conn"  DxriKicn. 

I  1.  UniueiKnod  rocrull. 

I  2.  Philippiiiv  Sr-tiuu.  ^M 

I  1.  Mat  Nor  ns  Awarhrd  to  am  Omtntu.  ^1 

I  K.  C'rrtipicatb  or  Mbbit  Pat  Mat  hb  FosHnxD  by  Sbmtknob  or  Court- 

'  Martiai.. 

m.  DADOES. 

A.  Soc'iKrr.  ^m 

I.  "In  theirown  rijcht"  defined.  ^M 

L  2.  llii&utburiced.  ^M 

I  a.  Soctoty  of  Forpifm  Wsra.  ^| 

I  b.  AsBOcintltiii  ol  MilitATj'  Sui^rana. 

I  B.  Cahpaicm. 

I  1.  Pkrt  of  ualtonn— touod  as  tuch. 

I  S.  dkim  (o,  of  dbrhuK«Nl  men Pagt6C9 

I  S.  Quarrennseter  empIoyCM,  not  entitled  to. 

C.  Odknbbb. 

I A  1  «.  The  act  of  March  3,  1SC3  (12  Sut.  751),  did  not  appear  in 
tlic  KoTisod  StAtuti's.  Tlie  Frnadcnt  coiitinuvd,  how-evor,  to  award 
medals  of  honor  after  December  1,  187.1,  The  joint  resolution  of 
Mav  2,  1806  <2<)  Slat.  473),  authorizod  th«  issuo  and  mo  of  a  rowtt« 
or  KDol  lo  ho  worn  in  liou  of  a  medal,  and  a  ribbon  to  he  worn  with 
any  medal  that  had  been  theretofore  or  would  he  (hereafter  awarded 
untler  tJlO  provisions  of  tlie  joint  resolution  of  JuU*  12,  1862  (12  Stat. 
623),  and  the  act  of  March  3,  1863  (12  Sut.  751).     Heid,  that  this 


IHBfOHlA.  OP  MERIT  I  A  1  b. 


665 


was  an  express  lc^s]ative  soocUoa  of  Ui«  rontinuanoe  of  the  practice. 
of  JBHiiing  medals  of  lionor  since  Doceiiibcr  I,  1873.  Bfid,  lurthc^ 
that  the  Act  of  April  2'3,  1901  (33  Stat.  274),  had  the  same  force.  O* 
1477s.  June  5,  lOOS;  16913,  Sept.  £0.  1904. 

I  A  1  b.  A»  sovfJOM  6  of  tlio  lu-t  uf  Murt-h  3,  1^63  (12  Stat.  751), 
provides  for  the  award  of  the  medal  of  honor  under  certain  contUtiona 
to  officers,  noncommissioned  ofticerM.  and  privntos  only,  hfl4,  thatJ 
it  niuy  not  be  awarded  for  distiuguisticd  services  in  aeliun  bv  u  roii-| 
tract  or  acting  assistant  9Ui;geon,  who  is  no  longer  in  lJ»e  service.'     0. 
USS.  Mar.30.lS95:  17BSS, Dee.  18,1904. 

I  A  1  c  A  luedal  of  honor  is  a  recognition  of  gaUantrv,  which  ia 
erant^d  by  anthority  of  Congress  to  swcli  officers  or  enlisted  men. 
*ns  have  most  distinguished  themselves  in  action."     When  u  nicdnl 
is  conferred  there  is  inolu<)ed  in  the  grant  a  conveyance  of  ownerslnp 
of  the  metlaJ,  reganlod  as  a  diuttel,  which  becomes  tlic  property  of 
Uie  grantee,  and  is  subject  to  such  dis|)osilion  as  he  may  see  fit  to 
make  of  it  as  a  part  of  bis  personal  cstnle;  subject,  Iiowever,  to  the 
qunlificnlion  that  it  may  bo  worn  and  used  us  a  medid  of  honor  onjyj 
bv  the  person  upon  whom  it  was  originallv  conferreil  in  recognitioaJ 
of  his  miUtarv  services.     C.  U5SS,  Nov.  'iS,  1901;  16954.  Srpt.  SOj 
1904.  '  " 

IA2a.  The  act  of  April  23,  1904  (33  Slat.  274),  provides.  "When- 
ever it  shall  appear  from  oflicial  recoi'ds  m  the  War  Dcimrtjnent  that 
any  officer  or  enlisted  man  of  the  Army  so  diatinguislieil  himself  in 
action  as  to  entitle  him  to  the  award"  of  the  medal  of  honor  under 
tlie  llieu  existing  law,  the  award  sbidl  not  be  prevented  by  the  fact 
that  the  person  has  since  become  separated  iiom  military  service, 
or  that  it  was  not  reeommended  or  npnhed  fur  while  he  was  In  tho 
service.  Ildd,  that  the  "oflicial  nword  ia  one  that  must  have  been 
made  by  an  oHicer  of  thu  .iVimy  piii-suunt  to  statute,  regulation, 
orders,  or  custom.  Ifdd,  further,  ttiat  an  ond  recommendation  was 
not  an  ''official  record,"  and.  therefore,  could  not  he  the  basis  of  the 
award  of  a  medal.'     C.  17810,  Apr.  £0,  1905. 

I  A  2  b.  Betd.  that  the  President  has  no  authoritv  under  tho  act 
of  April  23, 1904  (33  Stat.  274),  to  refuso  to  replace  amedal  that  waa 
awarded  under  the  joint  resolution  of  July  12, 1862(12  Stat.  623),  and 
the  act  of  March  3,  IS03  (12  Stat.  7.51),  when  the  same  ia  presented 
for  tliat  purpiwo  bv  its  owner.     G.  16913,  Sept.  SI,  1904-  j 

I  A  2  c.  The  act  of  Ainil  23,  1904  (.'J3  Stat.  274),  authorixes  the  • 
SecretaiT  of  War  to  replace  medalM  of  honor  that  had  been  Usiied 
under  tlie  joint  i-esolulion  of  July  12,  1SG2  (12  Stat.  023).  and  the  act 
of  March  3,  1863.     llfhi,  that  me  word  "i-eplace"  implies  the  loflS„i 
destj-uction,  or  surrender  of  the  old  medal.'     O.  16913,  July  SS,  I90S.\ 

I  A  2  d.  As  the  act  of  April  23,  1004  (33  Stat.  274),  elimlnateaj 
the  element  of  time  in  mating  recommcjidalion  for  the  medal  of 
honor,  and  requires  the  award  to  be  based  upon  official  records  in  tho 
War  Department:  IlrM,  that  the  estAb)i.'*hmenlof  an  eJtti-a-statuloiy 

'  &W  20  Op.  Att}'.  Gvn.,  421,  ia  whicb  idvk'o  wna  given  n»l  U)  gnuit  the  mHol  OAi 
wticTi  th<^BppHrai.Jon  WM  received  nearly  28  yi>am)fti>rtliog«ibtitcoDiIucI.  Ihi-re  waa  I 
DooKii:iAlrMonlouril«iuth«WurDep»rUneiitUiNubMiuitMtothoelaint. 

8m  M  Op.  Atty.  G«o.,  &S0,  id  whic4i  it  in  held  that  tho  bet  (hatattor  tho  applicalioa 
or  ncommendBaon  in  ioiu)«,  tbp  iipplicsnt  leaves  tho  oervlce  does  not  prevent  ttia 
Pi«tlileat  front  uuikiuu  (he  award.  ■ 

'Cir.  22.  190.^  WarDi-pt.  ^ 

'SeeCir.Se,  WarDept,,  Aug.  22,  IWHyj&Oye.  AUy.  Qan.,  629,  Nov.  23,  190&. 
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linii(ntir>n  that  the  recommendation  must  bo  made  within  a  fixed 
time  limit  iii  lli«  chw  of  ihoHC  8til)  in  thi»  sorvicp  ia  Itiglily  inexp«<livnt, 
and  should  not  bo  iilt«mpl«<l  in  the  form  of  an  executive  regulation.* 
0.  imor,,  Dec.  21,  1904;  19139,  Fth.  8,  1906. 

I  A2  d(1).  Tlierccommcndntion  fur  n  mt'diil  of  honor  waM  not  made 
\intil  more  than  a  vpar  had  elapspd  nftcr  the  ffallant  conduct  upon 
which  it  WHS  bascu,  i.  o.,  Julv  1,  I8f>a.  Hdd,  that  under  (lie  leei*- 
Ifttive  njle  fixed  by  the  act  of 'April  23,  1004  (;{3  Stat.  274),  if  it  shall 
appear  from  the  ollicial  reeoma  in  tho  War  Department  that  an 
omcor  or  enlislvd  man  him  so  distinguished  liimself  in  action  as  to 
entitle  him  to  the  award  under  the  net  of  March  3, 186.3  (]2St«t.  751), 
the  award  may  bo  made.     O.  ISSOr,,  Dee.  81.  1904. 

I  A  2  e.  Aa  the  joint  resolution  of  July  12,  1862  (12  Stat.  623), 
and  tJic  acta  of  Mai-ch  3,  lS(i3  (12  Stat.  751"),  and  of  .\pril  23,  1<K)4  (33 
Stat.  274),  show  n  conpx^^ional  inlciit  to  provide  tor  the  manual, 
personal  presentation  of  a  medal  of  honor:  liM,  that  the  application 
for  the  award  of  the  tiicdul  in  the  case  of  a  deceased  person  can 
not  be  approved,  lleld,  further,  that  if  after  the  apphralion  has 
been  approved,  the  peraoii  who  was  to  have  been  the  grnnl^'e  shidl 
die,  it  may  be  given  to  Ids  heire.  C.  17606,  ifor.  7,  1905;  P.  49, 
65.  Sf.pt..  1891,  and  i>2,  SO.  Mar.,  1S9S. 

I B.  In  view  of  the  fact  that  the  act  of  January  21,  1897  (29  Stat. 
4d4),pro^-ides  that  the  arts  of  June  20,  1874  (18  Stat.  127),  and  June 
18,  1878  (20  Stftt.  1651.  and  the  act  of  May  4,  1882  (22  Stjit.  57), 
empower  the  Secretary-  of  the  Treasurv  to  bestow  life-eaving  medals 
wpon  person.^*  making  signal  exertion  ^ni  i-e«c»ing  and  succoring  tha 
ship-wrecked  mid  saving  perfwjiis  from  drowning  in  the  waters  over 
which  the  United  States  has  JHriiwliction.  htld,  on  the  reqiiesl.  of  the 
Scci-etaiT  of  the  Treii!'ur\'  for  a  decision,  that  the  Quingiia  Kiver 
in  the  Philippine  Islands  is  a  body  of  water  "over  which  the  United 
States  has  jurisdictinn  "  within  tlie  meaning  of  the  act  of  Januaiy  21, 
1897,  and  that  therefore  «  litc-aaving  medal  may  l)e  granted  for  the 
saving  of  life  in  that  liver.     C.  ^S40,  Nov.  S8.  1910. 

I  C.  HeM,  that  there  i«  no  authority  of  law  for  the  preparation 
and  presentation  of  special  medals  for  dUtingiiished  nerviee  nieident 
to  the  rescue  of  Amencari  and  SpiiniHh  prisoncra  during  the  Phihppine 
insurrection.     G.  1S9SS.  July  31.  1902. 

1 1>.  Mednls  which  have  not  been  authorized  by  lav  or  regulations 
can  not  he  worn  on  duty.     C.  5153,  Oct.  IS,  1898. 

IK  1.  A  surgeon  of  Volunteers,  not  attached  to  an  organization, 
accompanied  the  expcditioiiar}'  force  to  the  Philii)pine  I^-laiids  in  1898 
and  continued  in  service  over  a  period  which,  had  he  belonged  to  a 
regiment  or  other  organization  of  Voltint«ers,  would  have  entitled  him 
to  a  congressional  medal.  IteM,  that  n  surgeon  of  Volunteers  so  8cr\-- 
ing  in  the  Philippine  Islands  would  be  entitled  to  the  medal  author- 
ised by  the  act  of  June  29.  1908.     0.  l.',S01,  Dee.  10, 1908. 

IE2.  The  act  of  June  29, 1906  (MStat.  621), authorizes  the  award 
of  a  medal  to  officers  and  enli'ited  men  who  serve<l  beyond  the  terms 
of  their  enliKtmenls  to  nssist  in  the  NUppres-sion  of  the  ^itlippine  insur- 
rection. Ilfid,  by  the  Secretary  of  War  that  those  men,  or  tlie  fami- 
lies of  those  men,  wlio  enli.-ited  or  reenli'^ited  iu  the  Regular  Army  dur- 

■  V.  8.  r.  Symonds  (120  U.  8„  46)i  U.  B.  v.  Bnbap  (ISO  V.  8.,  U);  Lowny  r.  U.  B. 
(S2  Ct.  Cb.,  26S). 
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ing  the  wnr  with  Spain  and  who  were  ciitilli^d  to  thoir  clischar|;o9  upon 
the  conclusion  of  tlic  war,  but  who  served  beyond  that  timn  nnd  woro 
BuKtcqnonlly  honorftbtv  dwcharg««d,  or  who  tliwi  in  the  sorvicp,  be 
considered  entitled  to  t&o  medals  provided  bv  thnaetof  June2i>,  1906. 

a  ri20!.  J<in.  a,  tms. 

n  A.  Ihld,  that  Iho  act  of  Ffhniarv-  a,  1891  (26  Stat.  737),  which 
provided  for  th©  granting  of  certificates  of  merit,  is  retroactivo.' 
C.  IIU,  Mar.  18,  1895;  IS0S4,  Nov.  IS,  190S. 

n  B.  When  an  enUsted  man  b<>longH  to  a  repment,  hrW,  that  the 
recotnmtindiiljon  of  t)m  re^mental  cormnandor  i»  niMM»saiy  to  tliu 
award  to  him  of  a  certificate  of  merit.  Tliia  recommendation  may  be 
boiwd  upon  any  fiiet  or  facta  decnted  by  him  to  jusf  ify  tlic  awiini,  such 
as  the  recommendation  of  the  company  commander  or  any  other 
officer,  or  upon  any  other  autJientic  inforinstion  brmifrlit  to  his 
knowlBdno.  C.  lOefd,  June  IS,  1.901;  ISS19,  Jan.  Hi),  l.'iOS;  lSSe4, 
Feb.  S,  1903;  16391.  Dec.  JS,  1903;  16096,  Mar.  SO,  1906;  l7SSg, 
Jan.  9, 1911. 

11  C.  Under  section  1210,  R.  S.,  as  amended  by  the  act  of  March 
29,  1892  (27  Stal.  12).  u  ccrtilicate  of  merit  may  bo  given  to  any 
enliiited  man  who  shall  distinguish  himself  in  the  service.  Ilfld  that 
this  is  not  limited  to  distinguiiJieii  service  in  battle.  Heid  further  that 
the  certificate  may  bo  given  where  an  enlisted  man  participated  in 
subduing  a  lire  which  threatened  to  destroy  public  property.  O.41O8. 
May,  1898.  Ilehi.  also  where  an  eohslcd  muii  saved  another  eniistoa 
man  from  drowning.  (\  iSOHU,  Aug.  7,  IOO>;  13087,  Aug.  7,  1901; 
191S9,  Feb.  8,  lOiJO.  Ildd  tlmt  where  nil  eidistcd  man  saved  from 
drowmng  a  member  of  the  military  e^tabli^thment  who  waa  not  an 
pnlistfcl  man  that  Uie  award  could  IJe  made.  C.  IS088,  Aug.  7, 190S; 
18517,  Sept.  6,  1005. 

n  D.  An  eidisted  man,  while  serving  a  fraudulent  contract  of 
enlistment,  performed  an  act  of  eallantn',  for  wliieh  a  certificate  of 
merit  wea  swarded  by  the  President,  heui,  that  as  the  status  of  the 
applicant  at  the  date  of  tliu  act  and  of  the  subsciiucut  award  was  thai 
of  an  enlisted  man  who  wa,s  rendering  legal  service,  tJie  award  was 
lawful  and  lie  is  entitled  to  the  ndditioiiiil  pnv  wliich  is  authoriEed  by 
tlve  statute.     C.  WV^/,,  Jult/  ?.;,  LV)/,- 

HE.  Section  I2I6,  K.S.,  as  amended  by  the  actof  March  20, 1892 
(27  Stat.  12),  provides  "that  when  any  enlisted  man  of  the  Army 
shall  have  distuiguished  liimself  in  the  service  the  President  may,  at 
the  recommendation  of  the  commanding  officer  of  tJie  regiment  or  the 
chief  of  the  corps  to  which  such  enlisted  man  belongs,  grant  him  a 
cprtificBte  of  merit."  IJeld,  that  a  retired  enlisted  niaii  is  an  '*  enlisted 
man  of  the  Army"  withiu  tiie  meaniiie;  of  this  statute  and  therefore 
eli^ble  for  a  certificate  of  merit.  The  recouuuciiddtion  required 
sliouhl  come  from  the  commanding  ollicer  of  the  regiment  or  the  chief 
of  the  corps  to  which  such  enlisted  man  belonged.  C.  844'^,  June, 
1900. 

It  F.  Ileldi  that  a  requirement  in  Army  Itegulalions  that  tlic 
recommendation  "  must  originate  with  an  eyewitness"  is  an  interpola- 
tion not  authorized  or  called  for  by  the  original  statute,  section  1216. 
R.  S.,  as  amended  by  the  act  of  February  9,  ISfll  (26  Stat.  737),  ana 
the  act  of  March  29,  18U2  (27  Stat.  12}.  and  an  instance  of  quasi 

>  See  McNuuiua  v.  U.  8.,  28  Ct.  (.la.,  416. 
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IcisialiilJon  uuwaiTauled  in  an  Army  regulation.  P.  47,  iS2,  2£ay, 
1991:  C.  19139.  Feb.  8,  1906. 

n  Q.  Held,  that  a  certificate  of  merit  may  be  Riven  to  an  honorably 
(llscliai^ed  tmldier  with  pay  from  the  dat«  oi  tbo  ghilant  conduct 
for  which  thu  ix>rtilicat4)  ^»s  ;;rnulc(!  to  dato  of  <£H!haige,  if  the 
recommendation  was  made  before  the  soldier  was  dischai^ed.  IltUl, 
fiii'llier,  that  if  tlio  ivtconimendalioi)  wa.s  not  made  utitO  oftor  tho 
soKlier'K  diiicliai^e  the  certificate  can  not  be  ;;ranted.*  C.  1X668, 
JulySr,,  I90;>;  l6.ilS,  May  9.  1904;  ZSZG2,  May  28,  190S. 

II 11.  llfM,  that  the  word  "corps"  as  used  in  the  acts  of  Februarv 
9,  1S9I  {20  Stat.  7:J7),  and  of  March  29,  1892  (27  Stat.  12),  means 
"any  staff  corps  or  uopartnwnt  of  tlio  Army."  C,  8446,  June  St, 
1904. 

II II 1.  An  unasBijirned  recnnt  was  recommended  for  the  certificate 
of  merit.  Hrld,  tliat  Tlic  A<Ijutant  OeniTftl  was  tho  "chief  of  llic 
corps"  upon  whuse  recommendation  award  might  be  based  within 
the  meamng  of  section  I2lti,  K.S.,  as  amonih-d  hv  tltoact  of  March  20, 
18«2  (27  Stftt.  12).     a.  13^78,  Jan.  m,  190S. 

n  II  2.  Utld,  in  the  ca.'^e  of  a  Pliilippine  Scout  whose  company  \» 
not  a  part  of  a  hatlaliou  or  rc<;iincut.  tlmt  his  oom()auy  commander 
isthe  'chief  of  tlie  corps"  upon  whose  recommendation  the  certificate 
of  merit  may  he  awartlod.  IMd,  furtlier,  lliat  if  a  Philippine  Scout's 
company  bolouEs  to  a  baltaUon  which  does  not  belong  to  a  rejpment, 
the  oattalion  commander  is  the  "chief  of  the  corps"  upon  whoso 
reconimeniiation  liio  certificate  of  merit  may  be  awarded.  V.  1697S, 
Oct.  IS,  1904. 

n  J.  UfJd,  tliat  under  the  law  which  conti'ol.s  the  award  of  tho 
certificate  of  merit,  viz,  section  17,  act  of  Man-h  3,  1847  <9  Stat.  1S6); 
sections  S  and  4,  act  of  August  4,  1854  (10  Stat.  57.5) ;  sections'  1210 
and  1285,  K.S.;actof  Fcfani»rv9, 1891  (26  Stat.  737),  and  tho  act  of 
MaR'h  29,  1S02  (27  Stat.  12),"  the  certificate  of  merit  may  not  be 
2rant«d  for  gallant  conduct  by  a  commissioned  officer.  C*.  SSIIO, 
Jiov.  15,  1907. 

II  K.  Held,  that  as  certificate-of-merit  pay  is  a  part  of  a  soldier's 
par  it  is  subject  to  forfoituro  bv  sentence  of  court'martial.  C.  1308, 
Apr.  SO,  1895. 

m  A  1.  HfJd,  that  the  woixls  "in  their  own  right"  which  occur  in 
those  laws  which  authorize  the  ueariug  of  ccrlaiu  society  badgett 
mean  "right"  Wcaiise  of  their  own  service  or  because  of  their  kinship 
to  one  who  had  been  in  iho  scn'irc'     V.  I49r,0.  Jan.  .$0,  1904. 

III  A  2  a.  Ih/d,  that  lliere  is  no  Huthuritv  of  law  for  wcariiig  in 
uniform  the  badge  of  tlie  Society  of  Foreign"Wara.  O.  14^56,  Sept. 
IS,  1 90S. 

Ill  A  2  b.  IJeld^  that  the  tnsif^ia  of  the  Association  of  Mililjiry 
Surgeons  of  tlie  United  States  may  not  be  worn  by  oflioers  or  enlisted 
men  in  uuifonn.     C.  15610,  Apr.  6,  1905. 

in  B  1.  The  President  prescrioes  the  uniform  of  officers  and 
enlisted  men  under  section  12i)0  K.S.  //cfJ,  that  tho  manner  in  which 
sen'icc  in  wnrgciipridiy,orscrviceina  particuhirwar,  or  service  in  any 
particular  military  operations  shall  be  shown,  is  entirely  within  the 
Executive  discrctfon,  and  he  may  cAuse  it  to  bo  indicated  by  a  service 

•  6m  21  Op.  Alt/,  Gnn.,  I2T,  Sopt,  23,  IEH)Z.  uid  IX  Or>mp.  Dec.,  180,  Oct.  U,  1902. 
»  23  Op.  Ally.  Gen,.  tM. 


INSICNIA  OF   MERIT — ISSPECTOK  GKNE!LU.'s   DKPAIITMKNT.      669 

stri^K  o^  at  present  prvscribed  for ciiiiHiccI  mcu,  cr  by  n  siiitiible  metallic 
deuce  to  be  worn  as  an  articleof  uniforra'  in  a  manner  to  be  pivseribiHl 
by  him  in  stiiUble  uniform  rvgitlatinas.  He  may  cnuso  auclt  devices 
or  elripos  to  be  procured  by  tJie  Quartermaster's  Department  and 
issued  to  the  solaior  to  b«  chained  in  his  clothing  allowance,  or  ho 
may  trirat  it  as  an  article  of  equipage  and  issue  it  froe  to  eolisled  men 
to  oe  I'eplnoed  at  tho  soldier's  expense  if  lost  hy  his  own  fault  or  cnre- 
IfBsnesa.  C.  BSS75,  Sept.  St,  1908;  1724-1.  !vov.  29,  190/,.  Tiio 
C^artcrmoster's  Department  itiay  sujjply  these  badges  or  devices  to 
onioerB,  at  cost  pric«,  who  may  w<'ar  tln-m  in  pnnitiance  of  appropriat« 
uniform  resuiations.  Sueh  ii  distiiurtivo  biul^e  miiy  not  be  issued  to 
olticers  and  eaUsled  men  of  the  volunteer  armies  wlio  are  no  longer  in 
the  mihtary  service,  as  such  iaauc  would  constitut.«  a  donation  of 
property  and  would  for  that  reason  bo  beyond  the  power  of  the 
ExecuUve.  C.  14201,  Feb.  25.  190.1;  172.\3,  Nov.  29,  190^;  23839, 
Od.  8,  1908,  and  May  SO,  WW.  Held,  further,  that  a8  aueh  badges 
constitute  stores  und  supplies  within  the  meaning  of  section  17  of  tJie 
act  of  .Ianuftr>'  21,  1903  (32  Stat.  775),  they  may  bo  issued  to  the 
governors  of  the  several  States  for  the  use  of  their  Organized  Mihtin 
OS  part  of  the  uniform.  C.  14t4S-F,  Oct,  IS,  1908;  23S39,  Oct.  26, 
ISOS.ond  Pfc.  g,  1908. 

Ill  B  2.  llfM,  that  auy  olUcer  or  enlisted  man  who  served  in  a  cum- 
paigD,  service  in  wliich  la  n-cognized  bv  a  campaign  badge,  is,  other 
coQilttions  being  comiilied  with,  entitled  to  such  badge  if  he  wa-t  in  tlio 
service  at  the  date  wiien  service  in  such  campaign  was  designated  for 
recognition  liy  said  badgt',  or  if  ho  waa  not  in  tno  service  at  the  date 
of  sucJi  desigiiation  but  is  now,  he  shall  likuwiso  be  enliUed  to  Uio 
badge.     C.  17243,  Sept.  23,  1911. 

IIIB3.  Anoi^nizBlioncnlillcd  "Batson's  squadron  of  PhiUppin* 
cavalrj'"  was  formed  from  among  the  civilian  enii'liij'ecs  of  the  Quar- 
termaatflr's  Department  during  the  Pliihppine  insurrection.  Its 
emplciyiiicnt  wsis  ns^iimilutwl,  in  all  of  its  osseiilial  mcident.s,  to  that 
of  the  Philinpine  Scouts  and  guides  whoHe  services  are  obtuiiicd  by 
contract  luio  paid  for  out  of  1  he  apprnpriation  for  incidental  expenses. 
But  the  squadron  was  actually  paid  out  of  insular  fuud»  furni^^lii'^l  foi' 
that  purpose  to  the  Quartermaster's  Department.  Hehl,  therefore, 
that  tJie  members  of  that  8<|uadron  are  not  entitled  to  the  Philippine 
campaign  badge.     C.  17683,  Mar.  15,  1905. 

ni  (■.  A  soldier  became  entitled  to  a  first-class  gunner's  badge,  but 
was  diKchargod  Ix'fore  it  was  awarded.  Ilftil,  thiit  ilie  fart  that  he  ha.t 
since  left  the  Army  shouUI  not  be  considered  to  be  a  bar  to  his  receiv- 
ing the  badge.     C.  18563,  Srpt.  14,  1905. 

IMSPECTIOlir. 

8mdt Soil  Bonus  If  Q. 

UOitiai Sea  Mii-m*  VI  n  1. 

nrSPECTOR  OEKEKAL-S  DEPARTHENT. 

/fupceiion  offunia  6u See  Aunt  I  B  2  b  (S>  (a). 

Rtitlinlin SeeOmta  III  Did. 

Rcporttof. See  AaMr  I  0  3  a  (3). 

>B««0.  O.  No.  4.W«r  Dopt  ,  1005.  fte  araetnlpd  bv  0.  O.  121,  190S.  Sv«  also  Ch. 
82,  War  Dojil..  1808,  aad  G,  O.  %  and  07.  \\*t  Dopi.,  l«fl. 
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IMSTRUCTOBS — ISTEBVENTIOS. 


INSTRUCTORS. 

KOilarf  tU  tolUjitt 8o«  MiuuBr  iNBraDcnoN  II  B  llaS. 

Sert>£e(MAoolt.. Sm  Aukkkuk  I  B  1^(1);  (2>. 

raSTJBOEDINATION. 


Spo  Annci.wt  of  Wa«  LXV  A. 
UrSULAR  BUREAU. 

Bmi4tfiU4in Sm  Boxdk  II  0. 

nrSULAR  POUCE. 

Vnouthorwdjbnt SccMiutia  IV  C. 

IKSURANCE. 

BuU'lliv/iontofgHTQnge, Sm  Mri.iTiA  VIC  1  e. 

Eipmii  of  rontracUv See  Comtracm  XXVII, 

INTENT. 

Burolary Sc*  AttWfLiia  op  W*h  I.XII  C  7. 

ChaUengt Seo  AHnci.Es  or  Wad  XXVI  A. 

Omfftuional,  ct  to  trtotmail  o/  gentral 

priioner* See  Uibcbaboe  II  B  2  ft. 

PatTtUm Sm  Ahtici-kiii  op  War  LA. 

DmkiitionIl  IA:  VF16:  XX  A;  D. 

Dmcwusb  II  D7;IX  I  I:  XI  A  <  ». 

EmbeiiUiruml Smi  AmCLUop  Wak  l.XII  ('2. 

Bvmieide Seo  DisaPi-txR  It  D  11a, 

Larteng See  Ducii'u.vb  IX  12;  XI  AS  a. 

Miia^propriiitia^.. , 8ev  Diikii'unk  II  D  IGn. 

JftiOnu ...,. , ....See  Avnci.Fgor  Wak  XXI t  A. 

DreeaPLLSE  XIV  li»dil)(*). 
Plaeio/undmct See  Tax  I  V,. 

Residbkcb  I. 

INTEREST. 

See  ARTtCLKS  or  War  LXII  C  16;  B. 

In  land,  how  rantvjwif See  Public  raopennf  I  A  1. 

fjOamng  mOTUy  al Koo  Citiliam  Kuri.orRKii  XVI  A. 

Articles  or  War  l.Xl  B  II. 
NotaUowfdon  rlainu SeeCLAUe  III. 

INTERNAL  REVENUE. 
Appropriatimt/oT  paying Spp  Ai>piiop»UT|onh  XXXIX. 

INTERMENT. 

Ctficr Ron  Pay  ani>  allowaxcks  II A  2c(od. 

INTERNES   PRISONERS. 

Fingtrptinaof.iBiptcptr See  Armt  II  K  1  h  (1). 

INTERVENTION. 

InCuim See  War  I  C  8  c  (1)  to  (2). 

In  Panama Sm  War  I  C  8  c  (1). 
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UTTOXICAHTS. ' 

I.  DEFINED Po^«7t 

A.  Bnn. 
n.  PURtnASE.  SA1,B.  OB  USE  OF.  ON  MILITARY  RESERVATION. 

A.  Mat  ur  Suippeu  Into  8uch  RsaERVATioK, 

1 .  Ruin  IB  U)  detivxriw  in  <iiTifiiDiil  juickagoi. 

2.  Urdu  adA  (iolivery  iu  tnunll  )iiMkRgc> Page  0t' 

B.  CoKH^KDwo  OnricKii  l}Kcwr.a  Wurrauit  Liquon  is  Imtoxioatino. 

C.  L'bb  or.  AT  BAcaBUiBs'  Mbsses. 

D.  Ukk  or,  AT  Statk  Mansuveh  Camp. 

E.  RsffTRAiKT  or  Sale  or  OpttrM. 

F.  JvnuDiCTioH  or  OrrexsB.    ( JT'Aii  applia  aUo  lo  Indian  eountry). 
m.  IKTRODUCTIOM  OF,  INTO  INDIAN  ( WJNTRY. 

A.  Indian  Cowntii*  DenNBD PageG7S 

I.  Inlxodiiclionlorbiddonidnduuiitiiuiyittiifr^cuiulur control  1)1  l&dina 

B.  Power  of  SBcnvTAnr  or  War  to  Imub  Licsxai. 
1.  Bxr^linti  whoi)  Ui  li»ui>ed  byArmyor  torrBmmrot Pagt67i 

C  DOTT  or  CoMMASutsii  UrncBii. 

1.  May  MTwl  riviliwi"  to  )ir«v«Dl  JntradiirtiOD. 

S.  May  (lutruy  liquor. 
D.  OuTV  or  OmcKBK, 

1.  To  dwtmy  liquor  (auD(t, 
nr.  SALE  AT  NATIONAL  HOME  Iim  DISABLEIJ  VOLUNTEERS..  PagetTS 

I.  Ill  tii«  absence  of  a  legiiJntivo  definition  of  the  phrase  '  'iutoxi- 
catmg  U()uors,"  aud  hftviug  ivyard  to  Uio  very  gi'iicnil  Inngungo  usod 
in  the  act  of  February  2,  llKIl,  fwM,  that  the  sale  of  a  beverage  at 
poat  fxohan^'s  wlilcli  contains  an  npprL^ciablo  quaniitv  of  alcohol, 
would  fall  witldii  llio  prolubition  of  the  statute.  C  lS094,  June  5, 
1906:  ISdHI,  Apr.  U,  1906;  J970S,  May  19,  1906;  SS0£7,  Apr.  S, 
1908. 

I  A.  Seclion  1 7  of  the  act  for  increasing  tho  efficipncy  of  the  Army 
of  the  United  Statosj  etc.,  apiirovcd  Mnivh  2,  1899  (30  Stat.  081), 
provides  '  "that  no  oflicor  or  soldier  shall  be  detailed  to  sell  intoxicat- 
ing drinlui,  oit  a  bartender,  or  othorwise,  in  any  post  exchnni;c  or  can- 
teen «  *  *  ".  Htid,  that  beer  is  an  intoxicating  drink  within 
the  meaning  of  this  aection.*     C.  6092,  Mar.,  1S99. 

II  A.  There  is  no  law  forbidding  the  slupment  of  intoxicating 
Utnioni  to  [Ililita^^'  reservations  us  such.     C.  1SS29,  Dee.  26,  190^. 

II  A  I.  The  act  of  l-Vlmiaiy  2,  1901  (31  Stat.  "oS),  does  not  pro- 
hibit the  Wfv,  but  it  docs  prohibit  the  sate,  of  beer,  wine,  or  any 
into-iaciiting  liquor  upon  any  promises  used  [or  military  purposes  by 
the  I'ninil  iitales,  ^fW.thorefoii.',  that  tlie<tcliven'onain]lilttiy  iv.'H-r- 
vutiou,  by  raihoud  and  express  cMUpanles  of  hrpiors,  in  original  puck- 
ages,  to  bona-fide  eonsi^it^eit  for  tlieir  own  u-se,  would  not  he  an 
iofractioo  of  the  law;  otherwise,  however,  if  general  consignments  of 
liquors  were  made  by  dealers  to  an  ejcprcss  company  to  be  delivered 
to  parties  who  had  not  ordered  (he  same  and  were  unknown  at  tha 
time  to  the  dealers  and  the  express  company,  the  goods  to  l>e  paid 
for  on  deUverv.     C.  14S3S,  Mar.  g7,  1903.  ' 

'  Prapued  by  Limit.  Col.  Jolin  BldctloPortor.  judge  advocate.  a«N0Unt  (oUicJudgo 
Advocftte  G«nf<nl,  U.  S,  A. 
*  But  see  act  of  Feb.  2. 1001  (31  But.  748). 
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n  A  2.  lleld,  tJiat  for  a  person  to  take  orders  on  a  militarv  rcderva-  ^M 
tion  from  onli»U-<)  men  for  wliittky  in  sinnll  (|iiimlilic«i  aiicl  tlion  to  ^| 
dpliver  Uie  BUmo  would  constitute  an  cxpresii  nolation  of  section  3S  ^4 
of  the  act  of  Februarv  2,  1901  (31  Stat.  758).     O.  18097,  Apr.  SO, 
1909.  ^ 

n  B.  In  cases  where  tJie  question  of  whetlier  certain  specific  ^M 
beverftgos,  allegod  to  he  noniiiloxicaling,  might  bo  sold  at  ikwI  ox- 
chaiigra,  has  boeu  rofvrrud  tu  tho  War  Dcpiirlucnt  for  dectston, 
held,  that  the  dopartment  should  not  aesume  the  (lelerminAtien  of 
Kuch  qut'stions,  which  are  left  iiiuldr  thu  ri'^ulalioiiH  (par.  357,  A.  R., 
1910),  to  coinmumliiit;  ofhcers;  that  no  hard  and  fast  nile  exists  by 
which  tlie  inloxicatine  property  of  a  bovt-nigo  may  bo  dotortiiiiu'd  by 
the  percioutugu  of  alcohol  thoroia  and  suggeslai  tliul  the  fact  of  whether 
or  not  the  sale  of  the  specific  beverage  was  permitted  in  prohibition 
States  might  aorvu  as  s  guide  to  post  commanders.  C.  lS(nfi,  Jhm  S, 
1505;  227M,  Feb.  27,  mS;  S30S7,  Apr.  S,  1908,  May  7, 1908,  June  4, 
1908,  Juhi  35  and  SO,  1908,  Mar.  1,  1909,  <i»d  Aug.  SS,  1911. 

H  C.  IIM,  that  the  act  of  February  2,  1901  (31  Stat..  768),  in  so 
far  as  it  proliibits  the  sale  of  or  deaUng  in  certain  intoxicants  in  a 
post  cxchiin^o  or  canteen  or  Anny  transport  or  upon  any  jiremiMos 
ueod  for  military-  puqjospa  by  the  United  Stales,  is  not  intended  to 
apply  to  the  ollirvi's'  messes  established  at  militant'  posts  for  tlic  ac- 
cumiuodalion  of  unmurriod  oHicers  and  uthei-s,  who  do  not  desire 
to  establish  indi\'tdual  messce  or  eating  arrangements  in  tbeir  own 
quarters.     C.  12779,  Am-.  /I,  1909. 

II  D.  Where  the  Federal  Oovemmcnl  accepted  ill©  use  of  a  Stato 
maneuver  camp  for  militaiy  maneuvers  in  which  the  troops  of  ihe 
State  were  to  join  the  Regular  Anny  for  a  sliort  period,  hfld,  that 
during  the  period  of  the  joint  maneuvers  the  laws  of  the  Slate  in 
regard  to  the  sale  of  intoxicants  within  the  limits  of  the  maneuver 
camp  eliould  govern  iu  that  ]>oi-tion  of  tho  camp  Used  by  the  Stale 
troops,  but  thiit  m  the  remainder  of  the  camp,  and  duiiiig  the  period 
of  the  sole  occupancy  of  the  maneuver  camp  bv  tho  FecTeral  Ioitos, 
the  proviaona  of  the  act  of  Februaiy  2,  I90l'  (31  Stat.  758),  for- 
bidding the  sal©  of  intoxicating  lir|uoi-s  "on  any  premises  used  for 
nulitJirv  jiuiposca  by  the  United  States"  were  operative.  0,  JOSSS, 
June  29,  190(1. 

U  E.  Il  having  been  reported  that  the  unrcHtricted  sale  Irr  civilians 
of  opium  was  eausinf;  injury  to  the  militaiy  service  at  Fort  Sheroum, 
Idaho—A rW,  that  such  sale  might  be  restrained  byCongiress  under 
its  general  power  I'f  legislation  over  the  Teiritories;'  or  Uiat,  in  tho 
absence  of  action  by  Congress,  the  legislature  of  the  Terrilon'  would 
be  uutborizcd  (o  i-egiduto  tho  mtino;  and  (hat  through  one  of  these 
two  means  the  evil  might  be  abated.     P.  SO.  7S,  Feb.,  1889. 

11  F.  Under  the  act  of  July  ^3,  IS'JZ  {17  Stat.  260),  amending 
section  2139,  R.  S.,  the  Secretary  of  War  may  give  authority  in 
writing  for  the  introduction  of  inltixicating  hauors  into  the  Indian 
country.  But  this  authority  is  subject  to  tlie  restriction  of  the 
existing  act  of  June  13,  1890,  so  that  the  Secretanr  could  not  properly 
p«mut  tho  introduction  of  such  liquors  into  Indfan  countiy  wilhin  a 
prohibition  State  wilh  a  view  to  their  being  sold  or  supplied  to  enlisted 
men.     Where  certain  "Hop  Tea  Tonic,"  alleged  to  be  intoxicating, 

>  See  XaU.  Dk.  n.  Co.  uf  Vauktou,  101  U.  S.,  133. 
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vna  ntU^mpl^Ml  to  bo  itUrailiicc<l  at  the  post  of  Fart  Yates,  .sitimted 
jpoii  uti  liiiJian  ri'scrviitioii  in  Norlli  Dukota,  cxdusjvc  jiirisdictioii 
Bver  wluch  is  rested  in  the  United  Stales,  held,  that  the  admiiUiion  or 
olc  uf  siirh  liqiioi-,  if  intoxiruting,  would  be  ad  o(r4>nHo  agaittst  the 
Jniled  Stutfs,  not  iifjiiinst  the  State,  siiico  the  act  of  Aujmst  8,  181)0, 
irovidiiig  that  inloxicnliiig  Iir)iior  shipped  into  a  Stal^;  anall  be  Rub- 
'  Ject  lo  tbeoporultun  of  the  State  hiws  as  soon  iisitenlcre  the  tcrriloiy 
of  the  State,  can  not  apply  to  a  district  over  wliich  the  United  Slates 
has  exclusive  jinisdictiun,  and  thei*foi-o  that  the  SUite  atithoriti«<« 
would  not  ho  empowered  to  make  a  seis^ire  of  such  liquor.  P.  62, 
406,   Nov.,  tSOS;  G.   J20.U,  ^fpl.   IS.   im2;  l4S&'i,    Mar.  S7.  190-3; 

IJS0S7,  MaySS.  100-3;  19S19,  Feb.  19,  1910. 
ni  A.  iidd,  that  the  term  "  Indian  counti^*,"  as  employed  in  the 
gtututea  reeulatjnt;  trade  and  inU'i'Courso  with  the  Indians  (see,  par- 
ticularly, C\i.  W  Title  XXVIir,  R.  S.),  mifiht  properlv  be  defined 
III  genera]  as  ineluding  the  following  territory',  \\z:  Indian  re-serva- 
iimi!)  occnpied  by  I'ldian  tribes;  other  districts  so  oecupied  to  wliich 
the  Indian  title  \m^  not  been  oxtin^iished;  any  dbitrieta  not  in  other 
respects  Indian  coutitiy,  over  which  the  operation  of  those  statutes 
may  be  extended  by  treaty  or  act  of  roii;jress.'  R.  39,  St 4,  Oct.,  IS77. 
I  ni  A  1.  //f/'/,  tnat  the  mtivduction  of  liquor  into  the  Indian 

^Looiintiy  is  forbidden  by  seclion  2139  It.  S.  na  amended,  where  the 
^B  Inrlians  are  in  anv  depree  under  the  control  or  charge  of  an  Indian 
KKeiit.'     0.  S546S,  Aug.  S3.  1909. 

m  B.  TheSeeretnryof  Warhasnoceneralaiithority  tolicenso  the 
inlrodurtion  of  spirituous  liquors  into  the  Indian  countiy.  Under  Mic- 
tion -^131),  R.  S.,  and  the  act  of  July  23. 1892  (27  Stat.,  200),  amending 
(hat  section  and  extending  it  to  beer  and  other  malt  liquors,*  the 
Secretary  of  War  is  without  authority  to  permit  the  introduction  into 
that  couiitiy  of  any  spirituous  or  malt  liquoi-a  intended  for  sale.  P. 
65,  I7S,  2SJ,  SSO,  Auff.  and  Sfpt.,  !S92;  50,  31.  Oct.,  1S92;  V.  506, 
Oei.  7,  1S94.  The  statutes  cited  do  not  authorizo  the  Secretary  of 
War  to  license  the  sale  of  spirituous  or  malt  liquoi-s  in  the  Inttian 
couQtrv.  Whether  a  particular  article  is  in  fact  spirituous  or  malt 
•   Uquorla  a  question  for  tlio  courlt*,  and  not  tlie  War  Department,  to 

Idoeide.     C.   1747.   i\i>v.,   t895;  7313,  798t,    Mar.  and  Apr.,  1900; 
lOSsO.Julxt  10,1901;  11160,  Aug. '4S  and  Sept.  10,1901;  lUOO.Sept. 


\e3027,  Apr.  3, 190S. 


I 


<  See  thb  opinion  as  (u]o|>te)]  an<l  [ncorpon^t^'d  '■>  0.  O.  07,  ndnn.  of  the  Anay, 
UTT;  obn,  In  the  suiie  connvclkm.  14  Op.  Ally.  Qhd.,  290;  Unitoil  SlatvH  v.  Forty 
thrM  Galloaa  <tt  Wliiiiky,  3  Otto,  i»n;  UuUw  v.  nark,  .5  id.,  2(M;  UnihKl  Slato  v. 
SovpUrfl.  2  Bsiwyer,  3It. 

'  Soi-  Kfnffjv,-  V.  IJallod  BtatM.  189S  (3  Okla.,  I«I);  aad  tluitoit  SIaUm  v.  VHng. 
STO  (2%  l-Vd,  <:«..  No.  15121). 

&eeiiljM)  lUl  Fi?'Mte]>.,GT:t,  wliereitwwilielil  thitt the p<irlion»l Oklahoma vhlcliru 
lormwIjIlmlmliiiiTt-mlnrydid  n<ilc<.'oautolicliidi*n<MmntryoiiUicadni!Nduni^  tbo 
Sinlo.  nordidmichndmuMonaflcietthoappliMtiontotbat  purtof  UioSulonf  wr.  2130, 
lt.S.,or<-f  tl  10  s<-tii<Jaa.3l>,  1897(29  Sut-fiOO),  relating  to  themleot  liquor  to  IndiaBB 

iwor  of  CougrcHi  ot'cr 


yi  uo  A«M,  ihst  tli«  po« 
iDdiun  roUtinns  in  plenary,     Alto  hrld.  thnt  Lho  proririon  in  tlin  OklohonuTenablins 


and  iU  lnlR<duL-tiou  Into  Indlaa  country. 
Indiiu)  roUtinns  in  plenary,     Alto  hrld.  th 

act  (.U  SUt.  SnO)  tdnt  the  Sltite  ennnticiition  nhnll  pmhtbit  the  manutaeture  or  mle 
o(iiiI'iii<--atln|c  tiquArlaMrtaiii  portioiiMof  t)i«8tiil('did  uut repeal  tliatJMVtioa  omie 
actof  Jnii.  30, 1897  (20  Stat.  500;,  which  muto  it  a  crime  tointroduoo  bquor  into  the 
Indian  cotinlr;'. 
■See  now  this  section  u  amended  by  act  of  Jbh.  30, 1897  (29  Slat.  5M). 

aU06--l2- 13 
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INTOXICANTS  III   B  I. 


niB  I.  Priorto  thcjwtof  .hily23,  IfiflS'  (27  Stat.  2fiO),  no  Tonnal 
rulo  or  rcffiilation  govoming  the  subject  of  i\w  introHiidion  of  liqtior 
into  tho  Iiidiitn  country  was  promiugntMl  l»y  tlie  War  I><;|iartnii-nl, 
but  shortly  after  the  paAsnge  of  the  art  iho  Secretary  of  War  di-ridoil 
Uiat  no  jwrniil^  would  be  fp^ntrd  ext'ei>t  in  i-iwos 'whore  the  liquor 
was  to  be  used  in  or  t-onnecti-d  witli  the  I'nited  States  Army.  Tliia 
d^'fision  was  adhered  to  unlil  Ocl.ober,  tS(>7.  Sineo  the  I«t't<.'r  date 
it  hiu(  been  tho  view  of  the  di'partinent  lliat  ulthou(;li  the  aol  should 
not  b«  construed  to  OHtablish  in  the  War  Department  a  license  bureau 
to  rcpdftte  tlio  Uquor  tralllc  in  the  Indian  country,  yet  pennitsi!;hould 
be  Riven  to  introdueo  whic  into  tho  Indian  country  for  sacmtnontal, 
hospital,  and  in  certain  caaea  for  private  medicinal  uao  where  there 
would  be  some  gunrtvnly  that  the  privilege  would  not  he  abused.  A 
permit  lo  introduce  wine  for  sacramental  purposes  is  prnnted  only 
upon  tJie  application  of  a  minister  of  the  dospel  having  cliarge  of  a 
confO'eiTtttion  or  district  in  the  Indian  country,  and  omy  when  for- 
warded to  the  War  Department  through  the  applicant's  ecclesiastical 
sujM>rior,  or  upon  other  evidence  of  authenticity.  The  authority  of 
the  War  Department  to  issue  p<'rmits  under  the  statutes  covering 
the  matter  has  in  practice  been  viewed  as  limited  to  permits  to  intro- 
duce intoxicating  lifjuor  into  the  Indian  country  and  as  not  exlendim: 
even  hy  implication  t«  permits  for  its  sale.  Thus  repeatedly  hem 
that  permitA  to  indi^'idualn  to  introduce  into  th«  Indian  country  aiiy 
kind  of  intoxicating  lit^uor,  intended  for  sale  either  ns  a  bererace  or 
by  dniggisla  for  medicinal  purposea,  can  not  legallv  be  granted.  C. 
£399,  £40e,  2571,  27m,  Jvh/  to  Dec,  1896;  SI40.  3404,  S7I8,  Apr.  to 
Dtc,  1897;  iOOS.  4105,  May,  1898;  6857,  edOi),  Aug.  and  Sept.,  1S99; 
4105,  June,  1900;  706S,  Dee.  SI.  1910,  Jvhj  S6,  191!;  170S4,  Jan.  16, 
191S. 

in  C  1.  Under  section  2150,  R.  S.,  a  militaiy  commander  may  be 
authorized  and  directed  by  tJie  President  to  arrest  by  military'  force 
and  deliver  to  the  proper  civil  authorities  for  trial,  any  white  persons 
or  Indians  who  may  be  in  the  Indian  countrj"  engaged  in  furnisliing 
liquor  to  Indians  in  violation  of  law;  as  also  to  prevent,  by  military 
force,  the  eutrj'  into  such  country  of  persons  designing  (o  introduce 
liquor  therein  contrnnr"  to  law,  flrtd,  that  this  authority  to  prwent 
was  clearly  an  authority  to  nrrr^t,  where  arrests  were  found  necwwary 
to  restrain  persons  attempting  to  introduce  liquor  or  other  iu)ubit«i 
property.     R.  -{5,  192,  ifar.,  !S79. 

Ill  C  2.  In  view  of  the  duty  devolved  by  section  21-10,  R.  S.,  upon 
"  an^  person  in  the  semce  of  tlie  United  .Stati-s,"  to  take  and  destroy 
spirituous  liquors  in  tho  Indian  country,  held,  that  a  post  commander 
in  such  coutitrj'  who  seized  and  destroyed  a  quantity  of  nuch  litguors 
introduced  into  such  country-  without  the  autJlority  of  tho  Secretary 
of  War,  but  not  found  within  the  Hmiti*  of  his  mihtary  command,  had 
not  exceeded  his  powers.    S.  31,  205,  Feb.,  1871. 

Ill  D  1.  In  view  of  the  positive  terms  of  section  2140,  R.  S.,  an 
officer  of  tho  Army  not  ordy  may  hut  should  "  take  and  destroy  any 
ardent  spirits  or  wme  found  in  the  Indian  country,  exceiit  such  as  may 
be  introduced  therein  by  tlie  War  Department,"     The  section  im- 

tosta  this  aa  a  "duty"  upon  "any  person  in  the  scr%-ice  of  the  United 
tatee" — including  "of  coui-se  military  b.s  well  as  ci^'il  officials.     Held, 

■  Tbia  act  bu  been  &m«ii<le<]  by  ibe  act  ol  Sob.  30. 18&7  (29  Sut.  MS). 
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however,  that  the  authority  given  hy  the  statute  to  destroy  liquor 
broueht  into  an  Indian  reservation  did  not  authorize  the  destruction 
br  tfie  militaiy  of  a  building,  the  private  property  of  a  citizen,  in 
much  the  liquor  was  found  stored.    B.  SS,  S60,  Apr.,  1874- 

IT.  The  premises  occupied  by  ihe  National  Home  for  DisaUed 
Volunteer  Soldiers  (includiog  the  various  branches  thereoO  are  not 
"premises  used  for  military  purposes"  within  the  meaning  of  section 
38,  act  of  February  2,  1901,  forbidding  the  sale  of  intosicants.  G. 
1X817,  July  £,  1902. 

CBOflS  RKFBKBHCa. 

U»eof. See  Aeticlbb  or  War  XXXVIII  A. 

Jhtroductftm  into  imfuin  munAy See  A  but  II  C. 

Fermitt  for  intnduelion  into  Alatka  not 

mttiunted See  Tbkbitobieb  III  G. 

PrMhition  lam SeePuauc  pbomekit  V  F 1  a  (1). 

IMVESTIOS. 

Proptrtu  right See  Fatbnt  VI  A. 

IHTSSTXOATIOV. 

Boardio/. See  Dibcimjnb  XVIII  A.  

Court  o/mmiiry See  AKTicLBBorWAKCXVA:  B:  CXIX  A; 

B;CXXIA. 

Dep(rtin«nt  commaiuItT See  Abticlbb  of  WAttLAJLlI  I. 

Oathi  adaunitlered See  OmcB  III  A  8  b  (l.)     • 

Reg^naUal  court SeeAsncLKS  of  WasaXXA. 

DLRiaATIOH. 

Lieeme/or See  Public  propbbty  VIII  A  4d. 

Jlililani  ntervatioti See  Fubuc  fbopekty  I  A  1. 

Right  o/tcay /or See  PuBUC  PROPBBnr  VI  B  to  B. 

ISSUE. 

PubUe  property  to  Mititui See  Militia  IX  A;  A 1;  2;  2a. 

JEOFABDT. 
Tmieein See  Articles  of  WarCII  A  tol. 

jonrr  avd  seteeal  eoed. 

See  BoKDB  I  M  11. 
Whairiqua-ed, See  Bokds  I  Q. 

JOIHT  ESCAMFMEET. 

SeeMiuTiAllToIIIiVI  B2toO. 
Pagment  of  Militia  at See  Miutla  XI  C. 
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JUDGE  ADVOCATE. 

DeTiartinml~Sii;nitw o/ tturyta by 9«t  DtaartiNK  II  D  I2ft(l), 

OentraJ  cnurt-martial. Sm  Dmcipuxk  IV  A  ti)0, 

Onicnilcourl-mortial.»ignirisoffharyf»b]i..See  Dlscm.iNE  II  D  12  «. 

Gfnnal  eottrt-ntartial,  dtUile/, Sec  Discipline  III  C  3  to6. 

Military  rommiuion 6oc  War  1  <' Ha  [^(rf/ll]. 

Serviet<tf9ubp<gna See  Dmcipunb  X  F  1;2. 

JUDGE  ADVOCATE  OENERAt. 

t>ulittof. SottAiwy  lG3ii{4jlo(5>. 

Dott  not  Ttnrirr  apinioiM  on  malttrt  Ouxl 

rtlau  only  lo  Ihe  SiaUi Seo  Army  I  G  3a  (-1)  (a) [4) 

fiecMiuTiA  XXI. 

GrvundM/or  Ttrommen/iiTig  elaneney 800  Paiuion  VI. 

DimirusBXYFtoO, 

RaeerdqfgrtirTatcourt-maniat Seu  Disupunk  XV  toXVI. 

Bteord  e/inititary  coBimuiion Bee  Waii  1  l"  8o(3)  (r)  [31. 

Rteigion  of  fourl-marlial  rtiordi Sm  Ouciplinb  XV  to  XVI. 

Si!rni«g  <V  elxtryt*  by See  Discifluib  II  D  13ft{l). 

JUDICIAL  NOTICE. 

Amfutty Sri- Disci i-u.Mt  IX  F  1  a. 

Pnnttdordm Sw  Di>.. m.ivE  XI  A  IT  a  (2)  (*>(!]. 

Timfojwir ^H.■<.■  Dixciplinb  II  D  l&a. 

JURISDICTION. 

Altarhing  qf. Sue  C»NHjtM>  V  B  2  n. 

Bnard o/review Soe  Ahmy  I  G  3il  (2)  (o). 

Bridi/ft S<.>e  Navioablk  waters  III  A  1. 

Ct$t\on<^ SMiCuMMANi)  V  ,1  3c(l|  (. 

Civil  court '. Sea  DmcuAiKiK  VII  I). 

DtparimrtU  eommavdtr  oiitr  troofi  Umpo- 

ntfilytndfpaTtmmt Sec  Articliiji  or  Wah  l.XII  H. 

DoMbU anirnabilii'j Seo  Akticlkh  or  Wah  LIX  D;  <'IIC. 

Civil  wtirl  ovrr  rtlir^ 'iMrrr Soo  RBTtBtMBKT  1  G  2  il. 

OvfT civiliani  bji  ^tneraleourt-marlittl See  Abticles  op  Wad  LXIII  A  to  E. 

Comity  brlwdcn  Civil  and  mUilar^ See  Dihcii'Uke  III  ICI. 

See  Abticuis  ok  Wab  LIX  D. 
Court-martial  can  not  pau  on  ifarttion  0/ 

oantraet Si-e  Fay  ako  AU^uwANCiut  1  C  2. 

Coiirl-nuirtial,  aver  cadclK 8«a  Akkv  I  U  3a. 

Enfiinr  lintittta See  NAVI(JAll^8  watbbs  IX  to  X, 

tJaural  court-iimtial See  Dimiipli.sb  ViU  A  u.  I  S;  HID;  XV 

V,  I;  I  I. 

Qtwnt  court-raartiai  oiii-r  murder See  fkitna.MorVfun  LXII  A, 

.Uililary  commitrion '. See  Wah  I  C  8  a  (3)  (bi  Iu(<i>. 

Militttrg  TouriM See  AimcLEB  or  Wah  l.VIIl  A, 

DinriruNK  XIV  K  n  a  (13). 

.Vititary  rtwrixifion., See  Arnt  1Kb. 

IVuuc  paoni«rY  III  A  I;  V  U>  VI. 

Oner  qurttions  0/ tttrryin}  Ufaipont Soc  Akhs  II. 

OvrrioUlifr See  DmniAROK  XXII  A;  1). 

Prttumption  l^t  coiirl  hat See  DieniPu.sB  XV  C. 

Rttmiu boartt. Sm  RurrmKMKST  I  B  1  o  tod. 

Rtlindenlitled  mm See  ItBTinEMFTNT  II  B3bi4. 

ffeeimnn^  oulAori'fjr See  DiaciPUNB  XIV  CI;  D, 

SaUo/intajncanUffnrfteniatiotu See  iHTiixnAvni  II  V. 

Siimmary  court See  IhBcii'i.iNR  XVI  E  2, 

(^Iim(«(r^((rTnMt(routi^(iryanuoti04i..8ee  VoLDKTBSB  Abmy  IV  C  to  D. 
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t  JUBY  DUTT. 

llHUIttf  nf pjfcffi aarf avilian  nnploytet tn . Spu  C'ivii.iav  eni-luvkko  III  A. 

JUSTICE  OF  THE  PEACE. 
Ofierrai Be«- ChTtr«  rv  A  2  d  (2)  (6). 

lABOE  AND  HATEBIAL-KEK. 

See  OoHTSACTB  XX  to  XXI. 
BowaffieMby  mtidifirotiaH  of  hand Src  Homdh  1  M  T. 

lABOBERS. 

Sro  KicnT-tKii'ii  lAW  1;  VII. 

9m9cm0mfTal'»offict,,..,... .....s<'o  ApPHdPKiAnoNH  l.IV. 

nAsttt  odi'crtuinif Si-u  Cun-tracts  III  B. 

LAITD. 

8ee  PvBi.tc  phoprrtt  II  to  III. 

PwAoMtt^. BeeNAVioABLB  WATsaaX  U  toR. 

Sm  ArpRumMTioss  III. 

LAECEinr. 

BvtoUirr ,. ..SepCoiiiUASD  V  A  2*. 

Hay  on  jniltKBy  rutrvation .4..^^(«l'oMltA^l>  \'  A  3g, 

Intent Sro  UmtirMNB  XI  A8». 

Pardon  of. , ,,,Kbp  Pabdos  VII  A, 

Pvhlie morunj Pe*  < "iaims  X II  Q . 

Statement  huaeaiteii Sw  UiHCiru.ve  IX  1  Z. 

LAUITDBT. 

Conttrvction  (/. Srr  Ai-n(OPHiAT:oxa  XVII. 

Co»l  of  ofrmtion SpeTAV  aso  allowaxcbs  I  C  d  b  (6). 

Dfbtt  to ....SeeOoVBRNHENT  AaSNCIKS  IV. 

KtlablUhmmtof. SooUtlVKHNMEMT  A«KNnK>  I  A. 

Failu.rftojMvdihlto ...Sra  ARTicr.Kfl  or  War  l.XIl  D. 

Govtrtwtmt  vort See  Govbbnment  agencies  I  E. 

IlmlfumUhrdto BoeGoveaNUKNT A«K!<tiKfl  II  J  lOl 

Jtitiian/ prixm ,,.,,,,w., ,.,,,. .So» AmuirRi\rnix  XXXVl  B. 

LAW 
I.  STATUTES. 

A,  Rbvibed  STATtnea. 

1.  Aro  a  Hiiiglo  B<-t  of  Congrcmi  dated  June  23, 1ST1 PogtCTS 

2.  Do  not  re<iuiro  piiblication  in  Goncral  Onlcn  to  become  vBertiw  on 

Anay, 

3.  AciaD[at«mpnniryrhbRU-U.'rUiitt  were  uutiucludodweEni  nut  repealed. 
S.  CoKsTRticnoK  or. 

1.  ■'Mtty"cqiiivaleiil  to  "riiall"  or"mua[." 

a.  Id  aUtutee  coaferring  power  upon  piiblir  officer. 

b.  la  approprlullon  acl Pagt  S7V 

2.  "AulhijfWf-d"  iiioy  mean  "wquired"  or  "diicTled." 

3.  If  (letatlii  Are  preKribed,  Uiey  must  be  executed  without  vttrianoe. 

4.  Coiii]iuUlianof  time froinai-l  done oKchidatdatooI  net PagtCSO 

■.  I{«vivinK  o4  net  Inpiwd  du«  tn  puMite  of  tiint>. 
6.  Section  3710,  Revlaed  Statuteo,  related  to  advertiaiu);  and  not  to  pur- 
chaoc. 
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I^W  1   A  1. 


I.  STATUTES— fontimied. 

B.  CoriBTiiuc'i'iOK  or— CoiiiiDuei). 

S.  ItciuArk  by  Mciuborfid'onitrcgw.  n>i)ivtiia[coiiunittMa,  etc.. 

ealuly  f»llowe'l  id  rotwiniiDft  Inw. 
7.  ArUflca  of  Ww. 

i.  Penal  niitl  roi»«ni«l  ulrictly 

S.  Autbotii)'  lu  iiuitall  lights  ia  authartty  to  lay  conduit  loc 

0.  P«rinBnenI  leeislalion  in  nppropriation  hilL 
n.  KEnri.ATIDKB. 

A.  Akut  itrotnjknoVK. 

1,  Tlirt*  fla*<i'B— J(W.Tibeil. 

■.  No  ntfttuton'  mnriion  for  rc^tui tons  na  a  wIiol« 

b.  VilieD  in  coi\llii-(  with  clatuiM  lAey  are  null. 

0.  (^an  not  RntDi  1c<i;iBlotivc  nuthorily 

d.  C'nn  not  ncciipy  a  A«ld  already  occupiod  hy  >tatu1«. 
C.  ReguUitiunH  founded  ua  aeetaity. 

0)  Imun  iif  ratioiw  ta  flood  and  famine  suBcren. 

1.  Not  retronirtiveunlewapeciflcally  provided. 
g.  Ill  [iirihnmnceaEvUitutM. 

1 1 1  Do  not  osWnd  to  inibjprti>,  ronltol  of  which  ia 
tfooaily  ruM  lu  CoogreaB. 


inotlM , 


«tertric 


FoptSSS 


«oa«Utn> 


I  A  1,  TltP  Heviaod  Slalulps  arc  u  siiiglo  iirt  of  Congress,  wliicli, 
in  tho  absenrfl  of  nny  sppcial  provision  iw  to  the  date  on  whirh  the 
same  (or  any  iinrl  of  the  saiuo)  should  t.aki<  vfFcct ,  wont  into  n|ipnition 
on  the  day  of  its  approx'a!  bv  the  President— June  22,  1S74.'  The 
date  of  tho  cortificate,  publiNlicd  with  ihc  some,  of  the  Seoretjiry  of 
Stat*,  viz,  Ft'bruarj'  2-,  1876,  Binipiy  fixe*  the  time  at  which  tho 
contents  of  the  prinletl  Toliime  became  evidence  of  the  laws  therein 
contained.     R.  36,  630,  Avg.,  1876. 

I  A  2.  The  laws  relating  to  the  Army,  embraced  in  llie  Rw^nsed 
Stntiitcs.  bwanio  oppralivc  as  to  the  Army  upon  tho  approval  by  the 
Presiilent  of  tJie  bod\-  of  tho  itivision,  irrcspoctivo  and  indeiwnd'cntly 
of  anv  publication  ot  such  laws  in  general  orders,    li.  36,  666,  Sept., 

ms: 

Z  A  3.  Udd,  that  an  act  of  lS5e,  anthoiizing  tho  traiutfcrof  cortain 
lttn<ls  in  Florida  (which  had  been  reserved  for  military  purposes)  to 
the  Secretary  of  tho  Interior,  with  tlio  consent  of  the  St'crcliiry  of 
War,  and  their  disposition  and  side  aa  public  lands — ^bi>loDf:cd  to' tho 
class  of  "pro\'i»ions  of  n  local  or  temporary  character"  indicatc<l  in 
the  proviso  to  8t>rtion  5596,  It,  S.,  «nu  was  therefore  not  rewulcd  by 
snch  stRttit<«>,  but,  having;  remained  unexecuted,  miRht  legallv  be 
oxecut^-d  at  this  time  (1878).     R.  At,  215  Apr.,  IS78. 

I  B  I  a.  Tt  ia  well  settled  that  the  word  ^vMy,"  in  a  statuto  con- 
ferring power  upon  a  public  ofiicer,  i,H  to  be  construed  as  equivalent 

'  Siiioe  the  date  o4  this  opinion,  tite  reririiin  o4  18T4  fan*  Iwen  ibolf  n>viM-il.  under 
an  act  of  ConKKUBol  Mar.  2. 18TT  |l»8tat  SRft).  and  tber»-revlaioa.  puhli^hcl  in  IgTS. 
and  certified  to  l>y  the  8eci«Uirv  of  Sute,  ('on«tltule»  "legal  evidence  of  tlie  laws 
theiela  coDtainn),  This  ivcvinil  n-viiiuii,  bowe^'cr.  in  uot  a  now  atatulc,  but  m«ivly 
a  "n4w edition"  of  iho  Rovixrd  .Stutiittui oi  18T4,  with  addition*  and  cnrrrHioiui. 

Under  a  joint  reMi>luti(<n  of  Coii^nvitf .  of  June  7,  ISSO  <21  Stat.  308).  and  an  net  of 
Anr.  0.  13W)  (:>(i  Sut.  &0),  a  suppk-mMit  to  llie^  ){«vbcd  fMalutM  wiu  |>ul>lisU«d,  by 
wnirh  [lui  rw^-iHinn  wa«1>ioU|;hl<l<iH-n  t'lMar.  3.  )8tll.     Tlyawrond  volutnaof  tfaanip-  I 
plement.  the  res'uioil  has  been  brought  down  to  Mar.  4,  1901. 
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to  "must"  or  "shall,"  whcro  Ua- onacttutfnt  impoKeH  a  jiublic  duly,  or 
makes  proriston  for  the  benefit  of  iniUriduabi  who»o  riehts  can  not  be 
vfToctuiitoiI  without  the  oxcrcisoi  of  the  power.'  So  wuere  the  Secro- 
tary  of  War  was  "  auUiorized  "  by  an  act  of  Congrfss  to  roojpcn  a  settle 
ment  previously  made  with  a  railroad  company  for  Government 
trunsportutioQ,  &c.,  adjust  the  sumo  upon  a  vcrtnin  stated  bu^s,  and 
usue  KLi  warrant  on  tjio  Treasun'  for  such  amount  aa  tnt^ht  he  found 
dup  tJiu  company  on  such  readjustment,  held  tliat  the  statute  did  not 
confer  a  mere  discretionary  authority  but  was  oiandaton'  upon  the 
Secretary.'    JH.  43.  S2S,  June,  1870. 

Z  B  1  ii.  The  proper  toiistruction  of  appropriation  acts  providing 
that  a  certain  sum  or  so  much  of  it  as  may  be  necessary,  may  be 
expended  on  a  certain  work  for  tJie  benefit  of  the  public  is,  in  general, 
if  there  he  no  motUfiing  clause,  that  it  was  tho  intention  of  Con^^ss 
Ihut  so  much  of  the  appropriation  as  mai^  be  nncessaty  for  the  work, 
thalt  Iw  oxpondod  on  it.  In  such  cilsi^  it  can  not  ho  presumed  merely 
from  the  use  of  the  word  "may"  in  the  arts  that  it  was  tJio  intention 
(o  vest  the  one  whose  duty  it  is  to  expend  the  appropriation,  with  a 
discretion  to  do  or  not  to  do  the  work  appropriated  for.  The  word 
may  have  such  a  meaning  but  it  is  not  to  bo  inferred  from  thn  wonl 
aloDC  when  used  in  acts  of  this  charaetcr.     C.  2473,  July,  i89S. 

I  B  2.  While  there  is  a  distinction  between  a  statute  in  which  a 
public  oflicial  is  " authonstd"  ami  one  in  which  he  is  "rc<)uirc<l"  or 
'directed"  to  perform  a  certain  act,  in  tJiat  a  discretion  is,  in  genend, 
conferred  by  a  statute  of  Uie  former  class,  yet  htU,  that  where  the 
President  was,  by  tjie  act  of  February-  23,  1892  (27  Stat.,  825), 
"authorized"  to  issue  to  an  officer  of  tlie  ^\rmy  a  commission  of  a 
date  prior  to  his  existing  commiswon,  the  word  "authorized"  sliouUl 
be  conslruod  to  bo  mandatory.'  P.  58,  309,  Mar.,  IS&S.  Siniilnrly 
htid  that  in  sei-tion  22-1  R.  S'.,  which  "authorizes"  the  Secretari*  of 
War;  in  case  of  the  loss  of  a  soldier's  dischar^'e  certificate,  to  issue  a 
dupbcate,  the  word  "authorized"  means  "directed"  or  "reouired." 
P.  36,  i09,  Nov.,  1SS9.  Also,  where  the  Secretary  of  War  was 
"auUiorized"  by  an  act  of  Congress  to  sell  a  portion  of  a  nulilar>' 
reeeryation,  liflH,  that  it  was  evidently  contemplated  by  CoTif^ttS' 
that  the  sale  should  be  macle,  ami  that  a  public  duty  was  imposed 
upon  the  Secretary  of  War,  who  could  not  properly  omit  to  proceed' 
wnth  the  sale.     /f."£7,  nS-'i,  Feh..  1869. 

Z  B  3.  'Wliere  a  statute  clearly  requires  a  thin;'  to  be  done  in  a  par- 
ticular mode  and  form,  the  same  can  not  legally  be  varied  from  in 
material  details  by  (lie  oHicer  charged  with  the  performance.'  Thus, 
where  Con^i^<ss  upprooriuteil  ccrtiun  funds  fur  a  bridge,  which,  it 
was  expressly  specifie<I  in  the  act,  was  to  be  erected  according  to  a 
certain  designated  plan  which  hwl  been  recommended  for  the  purpose 
the  Cliief  of  Ortlnance.  ktld,  that  the  construction  of  the  bridge  in 
rdance  with  such  a  plan  was  a  condition  to  the  due  expenditure 


as 


'Sod Minor  V,  Ifpflw,  Dk,.l  Pt'(er«,4e:  Suppni*on' i--  I'nit^  Sutw.  4  WaIIbco,  436, 
iVDit  caMs  citeUi  tlfi  Fuwkr  r.  Piiltlnd.  77  111,  2TI;  Kunr.  P.  B.  K.  Co.  r.  Keynuldi^ 
8  Kan*.  028;  People  v.  Coian.  «f  tluflub  Co..  4  Ncfi.  150. 

'8m  concutriaic  opinion  of  (ho  SnliriUT  Gcnwral  in  1&  Op.  Atty.  Gmi..  621;  alio 
8upervl*on  v.  United  8Ulm.  4  Wallace,  AZh.  , 

■8m SuporviMn  v.  Uuit«<l  SUtM,  4  Wall.,  435;  Kndlich  Oa  the  lateipietaUuB  of] 
StahilM,  eec.  300. 

*  See  OonunlMlonem  i<.  Gai&M,  3  Urav..  3M. 
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of  the  money  approprintod,  and  that  the  p.aD  could  not  legally  be 
depiirtod  from  in  tliB  constniction.'     H.  t8,  d6i,  Junr,  18S9. 

I  B  4,  II  i»  a  uniform  principle  in  the  construction  of  etaiut««, 
which  do  not  expreH»ly  prescrilio  a  different  rule,  that  where  time  ia 
to  bo  computed  from  an  act  dune  the  d»v  on  whicJi  the  act  ia  done 
shall  1)0  oxcliidod.'     C.  !0S4,  Mar.  S,  !8!f5. 

I IJ  1  a.  In  the  aft  .if  Septembpr  JO,  1S90  (2fi  SUt.  483),  nuUioriz- 
ing  a  railroad  comjiany  to  bridt^e  certain  navi<;ablu  watcre,  it  was 
pn>videil  that  tho  authorily  should  cpa-'ie  and  bo  inoperative  if  after 
the  expiriilion  of  two  yciini  llic  work  wii»  not  ci^nmenced.  The  work 
was  not  in  fact  c«mm"encpd  wilhin  the  period  liinited,  but  on  Fehni- 
ary  2S,  IS93,  after  such  period  hml  t'lftpsod,  u  fiirllior  act  was  pAS.-te<l, 
which,  without  reenaclinjt  the  formur  act,  simply  extruded  the  time 
within  which  the  construction  mi(;ht  be  commenced  and  completed. 
Bfld,  that  such  act  had  the  dTect  of  reviving  the  former  act.  P.  R9, 
21,  Apr,,  1S&3. 

IBS.  Section  -ITIfi,  K.  S.,  provides  that  in  all  a<lvertwement«  by 
the  Quartennafiilcr's  DepartmonI  the  slatoment  i>iiuU  be  made  that 

fireferenre  will  be  given  to  articles  of  domesljc  production  and  manu- 
acturc,  conditions  and  prices  (|Uot«d  bcinj*  equal.  The  Anny 
appropriation  act  of  Sej^itpniber  22,  ISS8  (25  Stat.  484),  and  subse- 
quent similar  acts,  provide  that  "after  advertisinj;"  Army  supplies 
*  »li»ll  be  purchased  where  the  same  can  be  purchased  the  cheapest, 
quaUty  anil  coat  of  transportation  consiiiered."  Hflff,  that  the 
appropriation  acts  do  not  repeal  section  3716,  R.  S.,  since  tlio  ]in)- 
Tision  of  that  statute  is  that  the  statement  shall  be  made  in  the  ad- 
Tertkement,  and  the  provUion  of  the  Armv  appropriation  acta  relaleit 
only  to  the  purchnsiuii.     /*.  60,  IS(i.  June,  189B. 

I B  6.  add,  that  the  remarks  of  members  of  Congress  in  a  debate 
on  a  bill  as  to  the  purjKwe  of  the  iiroposeii  measure,  the  rca)»on«  for 
adopting  the  same,  etc.,  do  not  orainarilv  constitute  a  safe  basis  for 
tlie  accurate  construction  of  the  same  after  it  has  become  enacted.' 
R.  Sr,  650,  June.  1876. 

■  Si-e  oonciirriiig  npinino  ol  the  Attorney  Oeutnl  In  13  Op.,  78;  atwt.  bier  otiinion 
ia  20  Op.,  653. 

*.SooeOp.  Atly.  (ien.,  IKl. 

*  "  In  ex|>oiiu<ling  h  law,  the  juiiitment  ot  tho  rourt  etin  not  he  tsfltiracfd  in  aoy 
decrot-  by  the  coii»truction  placed  upon  It  of  Ind{vi<lual  merat>er8  ot  Cemgnm,  in  the 
d«b«te  which  took  place  on  iu  ptwage,  nor  by  (ho  motivos  or  naaona  ■uBJmad  by 
thorn  (or  nupporting  or  oppomns  amendmentii  that  vtvn  otUmd."  Tmaoy,  V.  I.,  in 
Aldrid)^  I'.  WiUianu,  3  Howard,  24.  So.  ia  Locliiniiton's  Cue^  Briiihtlr,  SOS,  it  ma 
held  by  the  Supreme  Court  of  Pounsylvauia.  per  Y*a,U»j  J,  w  lollows:  "I  regard  the 
tni*  moanins  m  the  law,  to  bo  rollorted  ex  rCnmbuj  luu,  u  the  only  Cfln«el  rmind 
of  d«cifiion  thereon.  It  ii*  o(  no  moment,  in  my  idea,  how  it  was  treated  by  dinMvnt 
Kenllomen  on  the  floor  of  Coaajvm."  And  see  llniled  i^inlee  v.  tJoiun  P.  R.  R.  Co., 
1  Otto.  79;  I.OGMQi'.  Clark,  20 Oal.,  388;  Kfiypnrl.  A(-,,  C«.  i.  Farmers.  Ac  l"o  18  N. 
Jerwy  Eii.,  13;  13  0p,  Alty.Gon,,  3i58.  Hutiii»t«d  by  Mr.  Jiirtioi  Field,  in  il..  Ah 
Kow  r.  nuuaii.  5  Sawyer.  600,  Ihnt  while  "olatementa  IB  debale  etkn  nol  lie  n?H<ir(>.>d 
t»  for  the  purp(wi>  iif  exptaiuinK  tlie  meaning  of  the  lenns  wmnI,"  tli«  taioe  "i-jii  tic 
iwirtnd  infiiTfJiopiirpcimolMCorteiniiiK  the  Konen)  object  of  the  lei^btianpropaMNl 
and  the  niiwrhielM  wiu^bt  to  be  remedied." 

In  an  opLnioB  oJ  Aug.  23, 18T»  (I0Up..378),  Ibe  Attorney  General  remarfa  that  the 
Conitruetian  of  a  ■tetnte,  inieii  drmbtlut,  may  he  aided  by  a  reCorcDce  to  tho  debate 
when  the  membrmt  <'<m(;urred  u  to  the  pnriKiw  ol  the  mnumre,  but  K-areely  to  wbon 
they  expreNwil  different  views  on  the  fnibjeft.  In  an  earlier  opUiIun  (Ifi  Op.,  fl!6), 
the  Solicitor  (ii'iu-ral,  in  rvfeirliiK  1°  the  Rcnerul  rule  (an  heUt  In  the  text),  cite*  tM 
eiwovf  llnnk  of  Va,  r.  Com mon wool ih.  II>  r>,8l.,  I.*!)!.  t<)  tli«  fRiH]t  ihnt  "ituiihtliiMve 
end  (luiig«enia  tn  admil  mewDKix  <>l  ct'emcn,  journal*  of  the  Utfi^latiire,  or  reporta  of 
commiUeoi  to  aid  iu  cumtt/'uiuK  iiiututve." 
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I B  7  a.  In  Rpplying  the  Arttclra  of  War  to  particulnr  charts,  a  ca»e 
shoultl  not  be  Irwilwl  ils  witliin  tlie  ppnal  provisions  of  an  »rtido  iinliso 
it  ia  (|uile  clearly  inclmlixl  liv  tlio  wonis  of  dcMcriplion  umployed. 
a.  S7.  199.  Jtd'j,  1876;  C.  ISSU,  Jan.  SI,  1904. 

IBs.  Wbere  an  ^propriation  waa  made  under  iJto  act  of  July  1, 
1898,  for  tJio  lighting  and  mftintainiiig  in  good  order  of  20  nrc,  %hta  for 
<80ft  oightti  nl  a  cost  not  exceeding  25  c«nta  earh  per  night,  htld  that 
'^Sb  included  nuthority  to  innko  lli©  ncce^sar^'  excavalioiM  and  exten- 
sion of  iindcr;;mund  cunduits  to  carry  the  current  for  tlie  new  lights. 
C.  4641,  July  SO,  I89S. 

X  B  9.  TJie  act  of  March  3,  1883  ('22  Stat.  459),  itiuking  nppropria- 
tiona  for  the  support  of  the  Army,  provides  in  the  elaii»e  malting 
appropriations  for  the  Medical  Department  that  "civilian  employee*! 
of  tlio  Armv  »1ationod  at  miht»r\'  poats  may,  under  re^nilatioriii  to  be 
made  by  the  Secretary  of  War,  pnrchft.'fo  necessary  medical  supplier 
pix'scrilied  by  b  iiicdiml  ofl'ifor  of  the  Army  at  cost,  with  10  per 
eentum  added."  Altliougli  the  anoted  langn^e  was  in  form  a 
prnviso,'  it  in  fact  noitlior  liniitc^l  nor  excepted  from  the  matter 
prt-eedin*;  it,  hut  was  an  independent  provteiou.     The  next  appro- 

Imation  act  omitted  the  quoted  lan^uajic.     Ilthi,  that   the  quoted 
angun^e  con«litut«d  general  and  permanent  legiiilatiun.*    P.  A  lo9, 
Aw.  S,  1884. 

n  A  1.  Army  Regulations  may  be  divided  into  three  ctnsses:  (1) 
Those  which  have  received  the  Bauctlon  or  confirmation  of  Congress; 
(2)  those  that  are  m»do  piirsmint  to  and  in  execution  of  a  statute, 
anri  (3)  those  miuJc,  nut  pursuant  1^  a  ittatute  but  bv  the  President 
as  Commander  in  Chief  of  the  Army.  As  to  regulationa  of  the  first 
f\nx*,  where  the  approvtd  of  (.'ontn"etw  id  eiven  to  thi-m  as  rrgulations 
and  is  not  intended  to  communicate  to  tnom  (ho  quiility  or  effect  of 
alatulf  Imr.  such  apprnviil  adcU  nothing  to  their  leeid  enect.  H.  S9, 
S36,  Oct.  ZS,  1877.  As  to  regulations  of  the  second  elas<t.  while  they 
Itave  the  force  of  law  s<»  long  as  they  are  operative,*  they  are,  like 
other  regulation!*,  subject  t«  the  authority  of  the  Kxeculive  to 
modify  them  from  time  to  time,  or  to  waive  their  operation  in  par- 
ticulur  cft-ses.*     lUld  therefore  with  regard  to  regulations  pre»cri(nng 

(ihysictil  qualttictitions  of  eniKlidutes  for  ap|iuiiiLmont  in  the  Army 
rom  civi!  life,  umlcr  act  of  Mareh  3.  Ifll  1  (:iO  Stat.,  1(M!5),  that  the 
President  could  Icgnlly  waive  the  same  in  a  purticuhir  case.  V.  SfiSD.'i, 
DfC.  7,  1911.  \\ith  reference  to  regulations  of  the  third  class,*  it 
has  been  held  repeatedly  that  they  are  subject  to  the  authority  of 

'  Sm  Umry,  ■dmiiuitntor,  v,  V.  B.,  27  Ot.  CI*.,  H2,  M  to  vnartmeat  ol  (!i.>i)i.ib1 
leftvlitlicD  by  ptnvMtM. 

'  See  Amix  appruprlfttion  R>?t  fur  (he  rtt«al  year  etiditw  June  30,  1806  (13  Sut.  4B7J, 
in  wliicli  t)i«iiul«ri|  liibuL'i'o  U,  I'll  lis  U'd  dii-ii.  and  (lio  nufe  of  ntorM  tu  olEceta  on  cndit 
VM  rimiUrly  holil  t<>  \n>  tioiinnil  and  permanent  Iwwlatlan.     Iff^  ftb»  U  Op.  Ally. 
0«in..asi:  lUComp.  Doc,  ,»1:  l2id..3(H)i  l3Jd.42il;  14  id. COT. 
■  L'nit«d  SlaUsa  V.  tUm>wa*ital..  1  Abtiutt.  3QI  {Vud.  C410.  No.  14529). 
*  !ii«o  IX  Comp.  Dec-,  880,  SM,  whorv  ia  in  Mid: 

"A  Keulaiion  1b  umially  simply  a  tnethod  at  adminintcrini!  a  law.    Siicli  ii  th« 

rcifutatiiLti  iuqunilicm.     It  nua  mudu  to  Hid  yuu  iu  Uit'iKliuiiiiDtratU'ii  o(  ihlsappropria- 

tiuu  mill  in  bindiiin  upon  yimt  iiiitiiinlliuiltia  «o  long  aa  vou  dii  tint  iiliiMKitt**  or  wkivo  it. 

.  You  are  at  liberty.  In  my  iudenii.<iit,  to  change,  modify,  or  vaivo  ii  at  }-oar  i^auuiv, 

'  always  pioridnl  that  yuu  do  not  violat«  wme  ktr  la  your  duuged  i>t  mudiflM  reguta* 

Lticik  or  by  makinft  Nurb  ehon^t,  nuKlilicfttinn,  or  waiv«r  yoti  do  uoi  nnrrtmrh  upon 

Far  ahfQekt*  some  ciintractual  n'ent  fuHv  >vi>tcil  belure  noiu-e  of  mich  rhnntcr-.  nuKlifi- 

eslbm.  nr  WBivi^^."     Rii<  nlmi  'Jl  CI   t'l-i  .  :!I5.  Zl«. 

*8m  I.iubcr  mi  Itt^gulutioiu,  War  Uo(gittiui.-ut  ])u<.-uiii«nt  No,  B3.    18II6. 
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the  Executive  to  cliimgo,  modifV)  or  waive  thpir  operation  as  the 
public  ilKcrcsls  may  require.  Tiius  held  tlial  tho  Swrt-lary  of  War 
could,  wbcro  llio  intorrslH  "f  tin*  Oovurnmnu  rlpmandod  it,  diaponsB 
n-ith  the  bund  required  of  ctiuiractorB  for  iiiililiiry  suiipliL-B,'  by  Army 
Regulations  (par.  ,')77  of  1910).  V.  £074,  ^ar.,  IS96;  17488,  Jan. 
30  and  May  4,  I9('5. 

nAla.  /WJ,tli«tthppmvisionoftIicnctofJuly28,18Ctl(14Stat., 
33S),  wliit'li,  in  diipcting  tho  Scrivlarj'  of  War  to  prepare  and  report 
to  Coii^frcvu;  at  iia  next  8c;«4toii  a  iww  set  of  regulalionit,  added,  "  the 
cxiiiliiie  regulations  to  remain  in  force  until  Coiigi-eea  sliall  have  aot«d 
on  saidre^jort,"  meant  morely  tiiai  the  flame  sfinuld  r^iuiiu  in  fuirc 
a*  reffulatutm:  it  did  not  vunuuuuicato  to  tliom  the  qualitv  or  effect 
of  gtafuUs.  R.  S3,  666.  Jan.,  1873;  S7,  417,  A/or.,  1876;  S9.  23Ji. 
Oct.  1877. 

This  enactment  was  but  temporary,  and  was  not  incorporated  in 
any  form  in  the  R«>vii4ed  Slalulcs.  (It  expired  at  t)io  end  of  the 
eci'ond  setu-ion  of  the  ThirlY-iiintli  Cuugress,  no  code  of  re^uhttioni! 
having  been  reported  to  that  Citngriaa  by  the  Secretan*  of  War  as 
requtn-d  by  ilio  act.)  Meanwhile  the  rv^ulatiuns  iu  fuive  lu  July, 
ISOfl,  have  been  very  considerably  modined  and  added  to.'  Thus 
there  i.s  now  exist jny  statutory  sanction — such  as  that  of  section  1547, 
R.  S.,  in  regard  to  tlio  regulniioiis  of  the  Navy  * — for  the  Army  Regu- 
lations as  a  whole.  No  such  sanction,  however,  or  recognition,  is 
ntetsmnj  to  give  eifect  to  r^ulalionn  proper.     li,  S9,  iSS,  Oct.,  1877. 

II  A  i  b.  Aniiy  regulations  proper  are  executive  or  administrative 
rules  and  directions  ba  distinguished  from  statutes,*  A  regulation  in 
conllict  with  ait  existing  act  of  Coiigiess  cjin  have  no  logRfeireCt ;  if, 
eubiiei|uenih'  to  the  issue  of  a  regulation,  an  act  is  passed  with  which 

*  ThU  duw  not  appl^  tn  conimcla  Cur  public  work,  m  tu  which  a  bond  i*  roquind  by 
RtatuUi  (or  tho  pn>te<'tKm  ot  labor  Btid  tnaiortAl  mttn. 

*  The  opinion  expraMod  by  the  Attorney  General  (14  Op,,  Ifl4,  173— January,  1673) 
that  bv  the  act  of  1866/' the  authority  to  raodify  "  the  tli«n  ftxirtuig  «rmr  riBuUlioo*, 
"pmvioiuly  pMWMsd  by  the  ExocuUve,"  under  the  act  of  Apr.  St,  ISld,  "wonla 
toam  to  hai-e  been  tkken  an-ay,"  wa«  appuently  not  concurrad  in  by  tlie  Seoratary 
of  War,  repeated  tnudilicaliuuii  of  th<iw  regulatiuEu  luviog  been  pubhahcil  In  urdora 
dinco  (an  well  no  hctiirr)  tliti  ditie  of  thin  opinion.  In  United  Statw  r,  MlidMia,  10 
Pnli^,  2SH,  301,  tho  Supreme  Court,  refemnK  lo  Uie  eensial  power  el  the  Executive 
Iw  iiiHlitule  army  n>;^latione,  obBervce:  "The  p>w^r  I  rntnliTlih  Impllni.  imr  rnairiij . 
the  power  tuniwlUy    •    •    •    orcraateanew.'* 

'Thi«  aoctiun  is  u  (ollowa:  "The  onlera,  rpK>ilntion«,  and  inotnictiona  iwued  by 
tho  8«rrelary  of  the  Navy  prior  b>  July  14.  l^iI2,  with  euch  allerationa  a«  he  may 
sln<.<e  Itui'L-  udupced,  with  the  ajijnoval  of  toe  PteaidMit,  aliall  be  rvcci^iiied  iu>  Uio 
KKulBiiDtm  of  the  Navy  xubject  Iu  alteratiofu  adopted  in  the  eamo  maiiner." 

'  Army  ropuktlons  are  WA  to  be  confounded  with  the  ''nil«e  for  the  i^vemment 
and  reekilaixjii  of  the  land  (and  naval)  forras."  uhidi  t'.ungieM  \a  empowered  to 
malce,  l>;i'  fcc.  8,  An.  1  ot  the  ('oiwliluliiinj  them  betnit,  of  courw,  ttotutary  rulea. 
'ilui  uMi  in  thia  aection  ot  the  word  "r«KulBtion;"  the  fact  that  the  publinhed  Army 
lUgulatioDi  contahi  euiiiL-y  Mattitory  pruviiduna  not  diHiinguiiihed  [nim  the  nuu*  oil 
regulations  proper,  and  riiil]nii:i-  alwi  noroo  aubiocta  which  aeam  acareely  within  Ibo 
acope  ol  exocutivo  diicnion  (•TmiliUir>-ordeis.DUt  tojnertaiB  niberto  the  province 
of  (he  etatuta  law:  and  iho  further  fact  that  the  Army  twgulatlona  an  a  body  reoeivi^it 
aepecialtecognitloniotboactof  July  23, 180ft— UioMcircunManrM  have  contributed 
lo  coiifuM  fVKuliitioiiK  with  iitaiiite<  much  to  the  enibarrawment  uf  the  Mudout  o4 
military  law.  Ite<,!iilall<>ii>i  pruti«r  (unlike  ailiclw  of  wot,  which  are  atatulea}  oie 
aim  ply  order*  and  Uidm  lioimmuueand  publiiJied  tothoArmy  by  the  Praridont,  etthar 
>u  (omraaiider  in  Chief,  for  tho  purpoew  el  tlie  exeriine  ot  cum niand  ever  tbe  Anay, 
or  as  Executiw,  (or  the  purpuoea  of  the  exucutbn  o(  ]iL>u-ur<  vtaled  in  him  by  law. 
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the  rcffnittlion  conflicts,  it  becomes  at  once  inoperative.'  if.  SS,  255, 
Aug.,  isro.and  G4',  Jum,  1877;  5$,  7,  Sfpl..  1886;  F.  4S,  ^£8,  Nov., 
i890;  40,  37$,  Sfirf.,  189!:  60,471,  Jul>/.  ISOS;  66,  187,  June,  t89A. 
C.  167S.  JvJ>4,  im;  19S9,  Dec.  1896;  2005:  fi'eb.,  1896;  3306,  Feb. 
W.  IS98;  18S66,  July  28,  1905;  20444,  Oet.  2,  1908. 

II  A  1  c.  An  uutliorily  wliich  can  lepally  be  v<'Bt4ni  by  lepslation 
only  can  not  of  courso  \w  conferred  by  an  ^xcciitivo  it-guUtion. 
Thu»  hthi,  lliiil  the  c.vptMitliturc  of  tlto  proccvcU  of  tJie  snlo  of  articles 
manufactiirpd  by  the  prisoners  at  the  mitilarv  prison,  such  prncfcds 
being  )iublic  funds,  potiM  not  projicdy  bo  liio  subjoct  of  an  Army 
regulation.    R.  4^,  24,  Oct..  1878. 

n  A  I  d.  There  is  a  large  mass  of  mattera  over  which  Uie  RxecHtirc 
would  iiHvc  jurisdiction  if  Congress,  witb  its  suiierior  jurisdiction 
(under  the  constitutional  power  to  raise  armies  and  to  maKe  rules  for 
the  governnu-nt  and  regulation  of  the  land  and  naval  forces)  bad  not 
occupied  the  field,  In  all  such  cases,  to  tlie  extotit  that  Con^n'eas 
regulates  the  subject,  the  power  of  the  Executive  to  aet  in  regard  to 
it  is  taken  away.  Thus  t^iiigrtww.  bv  section  1102,  K.  S.,  prescribed 
Uial  each  Cuvalrj'  rejjiment  sholl  consist  of  12  troops.  To 
"akolotonizo"  some  of  these  troops — that  is,  to  dueontJmio  tliem  for 
a  time — would  Iw  practically  to  ciiunj^e  the  stutuloiy  organization, 
and  whether  this  can  be  done  by  executive  order,  in  the  absa^-nee  of 
itatutor>'  authority,  i.s  open  to  serious  doubt.     C.  3806,  Oct.,  IS97. 

II  A  1  e  (1).  There  is  no  st4itut«)rk-  authority  for  making  a  regula- 
tion placing  civilian  employce.t  of  the  Government  on  tho  same 
footing  as  discharged  soldiers  with  regard  to  mtioos  wliile  under 
treatment  in  hospital,  but  neither  is  there  statutory  authority  for 
the  roKuhttion  in  regard  to  discharged  soldier*.  Tho  best  that  can 
be  said  of  such  regulations,  like  tho  orders  of  the  War  Bepurtmcat 
for  issue  of  rations  to  sulferers  from  flood  and  famine,  is  that  they 
arc  founih'd  on  a  kind  of  ncceswitv.  Undoubtedly  tiiev  should  bo 
authorized  bv  statute.     C.  9491,  Oec,  1900. 

II  A  1  f .  tlelJ,  that  the  Arniv  Kegulations,  hke  statnti's,  are  not  to 
b«  ^vcn  a  retroactive  effect  unless  the  languago  used  clearly  requires 
it.    P.  28,  260,  Nov.,  1888. 

II  A  1  ff  (I).  It  is  questionable  whether  the  ftomewhat  rcatrictod 
jtower  vested  in  tho  President  to  prepare  and  promulgate  regulations 

'  As  illustmliiig  the  <lialinc?tii)n  betvt«n  EtalUIea  uad  ivftiilHtlMKi,  piid  t1]«  priadplft 
tbu  re|nilutini>B  <'<tn  have  torre  only  m  fur  aa  lbi>y  nn>  not  inciinsisUjBt  with  tho  •latule 
Uw,  iM  Unilfil  Stales  r.  ttelwKir.  I)a\'ei(t.  3H,  M-.'jU.  and  a  Ware,  46,  M-60;  Btiody 
V.  United  SutM.  1  Wo-id.  4  Minoi.  130,  164;  Mi-CaH'it  cue.  5  PblU.,  2&9;  In  r* 
Gniier.  10  Win.,  447:  Mugruder  v.  I'niUid  Sutoe.  IJrveteuK  (Ct.  t'\a.),  148;  I  Op. 
Ally.  (;cn..  -tm;  4  id..  6&-eS,  223.  226-7;  6  M..  10.  211.  215.  367,  306;  S  id..  336,  313; 
llirf.  25I.2M;  O'Brien.  31:  also  22  Op.  Ally..  M. 

Aa  to  th«i  inlrtii't  Uirrv  und  obliitiilitin  of  tnn  lirituh  Army  Itefciilaticin*  on  eom- 
panid  with  t>t»  Mutiny  A<~t  (and  AnielM  of  War  tbereUy  aiilhnriwd).  see  Saranel, 

" "  ■  ■""         let  the  luiiure  uf  th«M  Kgulaiiona 

own  niuiKJiiiK  ordon — tu>  irdneral 


19S-1B7.    Olude  (Mil.  A  Mir.  l.aw,  p.  56)  illuatmte*  the  luiiure  uf  th«M  Kgulaiiona 
tn  niMing  that  onpiaolly,  "ciich  colanvl  hnd  hi*  "  ' 


laa 
Unitrd 

BtaU*  V.  W«l<*ixr.  Dnvtii*.  38.  6»;  Uniud  8UtM  v.  FV»enuiti,  1  Wood.  A  Mtnot.  V,. 
&0~61:  U<ckiii;rtun'iica«e.  Itril^btly.  28S;  MK'iU'h  caM.  5  Phlla.,  S89:  In  matter  <>( 
Spangler.  11  Mich  ,  398.  322. 

8««  aliio,  for  nn  eihaunlivn  disriiitiictn  of  Ihin  ■tihjert  and  riuiinD  of  authutilim. 
"Retnarlu  on  the  Ariny  Keuulaiinii*  and  Kx<>eutive  Iteeulalleni  In  Omeral."  by 
G.  Nurniua  Liebei,  Judge  Advocate  General,  L'.  ti.  Army,  War  Dept.  Documeut  No. 
03  161)8. 
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in  furthvrnnco  of  !)tnt'Ut4W  can  bo  coiuitruvd  to  «xt«nd  1o  Bubjocts  ttui 
coQlrol  of  which  is  cxpn>!*jtly  vostwl  in  Congrtt«  bv  Oio  Const itiilion, , 
but  in  rosnect  to  wliich  that  boilv  luw  fiulod  to  Ii>|^sla1v.    Such  uij 
exernno  ot  ]iow(>r  to  li*^»tln1e  in  tlio  form  of  exMUUTn  regulatioD  is 
at  least  of  doubtful  vulidity  and  »ltoulcl  not  b«  att«iiipted.     C.  14749, 
June  I,  1 90S. 

OKuaa  uarensNOK. 

Cojutnution  dirttlofji S«e  VottnnnKR  Arht  IV  D  1  a  (3)  (fr){3].  I 

HNUdTMBNT  I  A9t(5). 
Conitruedon,  gentral  viordt  following  ipe- 

eiol Sm  ArraonuATroKN  XT. 

Comtrueiion  tMrtdaloru S«e  Voluntbkk  Aiuit  IV  I>  1  a(S)  (&)[!]■{ 

Ctmttruction,  rmionobU Sett  ItniitKMXNT  II  A4  c. 

Con*trwlion,  Tfmarh  htjort  fongrttvianal 

MtnmilUt Sep  ArpRrn-mATtoss  I.XIV. 

Bncmy'i,  ijturingvar Stu  Waii  I  I'  7  a. 

Militiin/ goiemjnmt Snv  Waii  I  i'8u<l)  to(21. 

Ofifrntivt  on  TeSfTiuti'in* Soo  I'lriiuc  PRorF.inT  V  H  twl. 

Ponton,  violation  of  Slalt 8(«  Paiiihik  111  U. 

Stair.  ennridrTfd  hy  miliiary  eommittion.  . .  .S<i<i  Wak  1 1'  8  ft  (3)  {t). 
8tat4  /iirbidrlinf  tohlifrt  otrrying  nrm*  it 

inotmniiit See  Gov  bhhuent  AOENCtKe  V. 

LAW  OF  WAR. 

Sm>  WahK'IoD. 
Martiiaiavi S^  War  I  K  to  n, 

LEASE. 

S««  Pdbuo  raorxsTT  Vll  to  VIII. 

Ahroyalion  of. 8«a  Claims  VII  C3. 

FrauduUnt See  AnncLEn  or  Wab  I.X  A  .V 

?'unrtert,  fitat,  and lifhl,..,,,.. ,..„„,.. fkn  VxY  wn ni.ijoWAiic%9  It  .\  ld(]);(3). 
mpli/d , See  Claims  IV. 

Ijand S<!o  Militia  VI  B2a. 

Nat tnAni.R  watkiim  X  D  8. 

ttaneuven .....Sea  Claims  XII  L. 

Provition  for  Tt pain Stw  Pi.'bml"  mumbv  XI. 

Public  proyifTly  la  private  prrtoru S«-Tax  III  K. 

TaTS4t  rangttfur  miUlia Sw  Mii.itia  VI  C  I  i-tod, 

LESSER  INCLUDED  OFFENSE. 

Soo  Dksciitios'  XI, 
DwaruNF  XV  F  2. 
nidbi94ff. SeoDiHL-ifUNeXlI  AOtn?, 

LETTERS. 

See  Cf>uuvsKATfos»  U  A  1  to  4. 
PwlCjfbidt Smj  CoKTRAcrs  VI  F, 

UCENSE. 

Swi  VvnUD  PROPKRTr  VIII  to  IX. 
Sx-Molilien  not  exempt  from  for  ftdHing. .  .Sw  Tax  I  O. 

Loral  f or  tf  I  linn S«o  Tax  III  M. 

Oraiiy  publ<£  lanH fm  Piiiiic;  ntontnrr  T  H. 

llitiacnre,  tttind ntldier  OK  Ttttnation S«i(<  Kkhkrhekt  II  ft  4  li. 

RnrxahU Seo  Pi-uuic  phoprhty  I  A  2, 

R\\fT  and  harbor  ^isark .*!rn  XAvxnAiit  k  watkiih  X  E  to  P. 

Thatttr  titkit SweUvrroBM  I  II '.'r. 

TVadfin  Indian  rowttty $«e  iNTOxtCAMTfl  III  B. 
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UES. 

Admirally See  Claims  VI  F. 

L(U>or  eon  not  have,  an  public  properly See  Contract  XX  A. 

On  vrrrek/or  co*l  of  removal See  Naviqablk  watebb  VII  C  1;  2. 

Taxetonlaad See  Tax  III  B. 

LIFE-SAVINa  HEDAI. 

See  Inbionia  or  mbbit  I  B. 

LIVEAL  SAVE. 

Sea  Rank  III  to  IV. 

UHE  07  DUTT. 

I.  OFFICERS.    (See  Retirbmemt.)  ■ 
II.  ENLISTED  UEN. 

A.  Rule — DiSABiLTrr  is  in  line  op  dott  unlbbb  buhoeon  knows  to  con- 
TRABT Pagt  688 

1.  Surgeon  and  company  commander  must  inveatigate  caiue. 

a.  Misconduct  not  required  to  render  cause  not  in  line  of  duty. 

b.  Contributory  negligence. 

(1)  Rule  of  ordinary  prudence. 

(2)  Rule  of  groBB  careleeBneas. 

(a)  Negligence  short  of  culpable  contritnitory  negli- 
gence, 
o.  Athletic  sports. 

(1)  Line  of  duty  BtatuB. 

d.  Priaoner  (line  of  duty  Btatua) PageSSJ 

(1)  Insanity  csuse  of  confinement. 
■■  «.  When  absent. 

(1)  Pass  (line  of  duty  Btatus). 

(a)  Unauthorized  act. 

(2)  Hunting  pass Page  688 

(3)  Furlough  (not  line  of  duty  etatua). 

2.  Pension  lav. 

a.  Rule — lav  beneficial,  therefore  liberal  construction. 

(1)  Rule  of  gmeg  carelesenees. 

(2)  Rule  of  infraction  of  discipline. 

(a)  Offense  serious. 

(6)  Offense  not  gerioue. 

[1]  Soldier  troien Page  689 

[2]  Accidental  discharge  of  gun. 

(3)  Prisoner, 

(4)  'When  abeent. 

(a)  Furlough  not  duty  itatuB. 

(IJ  Sick  furlough — duty  etatuB Page  690 

[2]  Veteran  furlough. 

3.  Rpsprtion  law. 

a.  Surgcm  General  derides  whether  diaahility  is  in  line  of  duty. 

(1)  But  can  not  divest  pcrBons  of  right  to  claim  artificial 

limb, 

(2)  Applies  to  mecbanirs,  etc.,  at  arsenals. 
h.  Rijrhta  accrue  triennially. 

4.  Bounty  laws Page  691 

a.  Legialttti\-e  rule  in  act  of  April  12,  1866. 
IIL  ACT  OF  MAY  II.  1908  (35  STAT.  108).    (See  Gbatuitt.) 


686 


USE  IIP  DUTY   U  A. 


ZZ  A.  ItfMf  Hint  tlio  nilo  may  b»  foUowod  wliirh  wrs  laid  down  in  a 
circular  claU'd  Mny  ' ' .  18!)3,  from  tli«  Surfjuon  (VniTul's  Ofliro,  as  ap- 
proved by  Mifi  Secretary  at  War,  whicU  provided  tlittl  "It  is  just  la 
assume  tlint  nil  disciwoscontrm'^tcdor  injuries  rereived  while  aji  officer 
or  soldier  is  in  themilitur^'ser^-iceof  the  United  Sliitc-socrur  in  the  line 
of  duly  uidi.'^stliesurfjeon  knows,  first,  that  the  diseasoor  injury  existed 
before  eiiteriii-;  the  ^er^'icc;  second, thut  it  vtt»  C(>ntract'«»d  whtio  ntMent 
from  dnt  von  nirlnugh  or  otherwise;  or  tlUrd,  that  it  occurred  inconae-  ^ 

?ueuce  of  willful  lu-t^cct  or  immoral  conduct  of  the  sick  man  himself."*  | 
'.2474.Aug.3,lhV6.  ' 

II A  1.  In  a  case  of  alleged  disahility  the  company  commander  and 
post  surgeon  are  required  to  invcMtij^ite  the  circumstances  connocted 
therewith  and  to  determine,  aa  a  result  of  such  investigation,  whether 
the  disability  was  or  wii»  not  inrurre<l  in  the  lino  of  duty.'  lirld,  that 
9ueh  a  determination  of  fact  roaoht-ci  by  nulitnry  officcra  in  the  per- 
formnneo  of  their  duty  would  under  ordinary  cirriimstancra  be 
rcj^arded  as  conclusive,  provided,  always,  that  when  poi^iblo  the  man 
has  been  accorded  a  hearing.  C.  13077,  Aug.  £0, 1092;  17tOS,  Dee.  I, 
1904. 

II A  I  a.  Disability,  though  not  caused  by  misconduct,  may  be 
caused  hy  something  outside  of  the  lino  of  duty,  aa.for  instance,  t(K»  of 
life  while  trying  to  save  another's  lifo.  C.  lO'l,  Jvly  SS,  1894;  1S4S3, 
Apr.  I'J,  toot. 

II  A  1  b  (1).  In  coaes  of  apparent  contributory  negligenr*,  htit,  that 
the  disability  is  in  line  of  duly  if  the  soldier  has  us^ed  llmt  reasonable 
degree  of  caro  and  diligence  which  a  man  of  ordinary  prudence  and 
capacity  might  bo  expected  to  exercise  under  the  same  circumstances.' 
C.  12370,  Apr.  SI,  ll/ug. 

IX  A  1  fa  (2).  Ilfli!,  that  t  he  rule  with  respect  to  contributor^'  negli- 
^nco  can  not  be  applied  in  all  it^  strictness  in  determining  the  Ques- 
tion whether  a  soldjer's  injuries  have  been  received  in  the  line  of  duty, 
but  that  injuries  caused  by  ^08s  carelessness  are  not  in  lino  of  duty. 
H(ld,  further,  that  beyond  this  it  is  not  safe  to  lay  down  any  rule,  but 
best  to  leave  each  case  to  be  determined  upon  ita  own  merita.  C,  £474t 
Aug.  3,  1S96. 

n  A  1  b  (2)  (a).  UeW.  that  certain  acta  may,  in  a  measure,  be  con- 
tributory causes  of  disability  and  yet  not  to  such  a  decree  as  to  bring 
the  case  within  the  gciiend  rule  of  contributory  negligence,  as  when 
the  disability'  is  the  result  of  negligence,  but  the  negligence  is  not  of 
such  a  degreii  as  to  amount  to  atlpdble  contributory  negUgonoe.  G. 
geS8,  Oct.  16.^  lS0ti;S.'t7.U  Aug.  3,  iSOtS,  and  Feb.  7,  inf>7. 

II A  1  0.  Kncouragement  of  athletic  pursuits  as  a  part  of  the  train- 
ing of  the  Army  has  advanced  by  lung  strides  during  recent  years,  A 
soldier's  physrcal  as  well  as  moral  welfare  are  benefited"^  thereby. 
Among  athletic  contests  there  is  no  game  more  eiicouruged  us  tending 
toward  military  training  and  the  proper  military  spirit  and  the  under- 

■  Se«tootiiot«.  p.  90,  ManuuKorCmirlii-Martiiil.  RcviMnl&litlan,  1W8. 

'_  They  E^ould  ninomlior  tlmt  if  poMble  tb<>y  aro  to  rornrd  fnctn,  and  th&t  their 
ojitniotw  M»  oalyavidenro  whirh  i*  neither  cciacluM\'e  nor  eiicluaivo  proof.  S<e  7 
Op.  Atty.  Gen.,  106. 

'  Aiu  KntI  Gng.  Knc.  of  Law,  vol.  ~,  p.  MO,  nol«  I. 

Se«  VI,  romp.  Dvc  7M.  in  which  U  wm  held  tlial  a  sotdier'H  Uettb  niuwi  bv  hli 
attempt  to*' run  the  puiril"  wn^  not  in  the  Une  nf  duly  within  thti  moaning  od  tho  ' 
at'tofVar.  3, 1899(30  5taUl07Q),  which  providw  for  tb*  ttanspoiUtioii  and  butulot 
ntmunii. 
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stancUii';  of  dmriplino  than  tho  cnme  of  fontbaJJ.  flfld,  that  hiiuriM 
rwoivixl  in  nthlotic  sports  propoiny  intlulgod  in  by  oflirpm  ntid  finlBted 
men  whilp  in  cnmp  or  garrison  arc  incurred  in  the  line  of  duty.  Held, 
f  uithcr,  that  in  vicwof  th(>  fact  that  football  is  a  contest  which  rcquirra 
roturii  fiumos,  a  suUiicr's  stiitu«  while  enpagcd  in  surh  return  gamo 
away  from  thp  rracrvation  is  as  much  that  of  linn  of  duty  as  though  ho 
wore  phiyiiig  on  t  ho  nanido  jn'ound  of  hi.-*  own  post,  field,  thprefore, 
that  if  hv  should  ho  uisiihjnd  in  a  duty  iiutlionzcd  foothull  gnmo  awny 
from  his  mson'ation  such  disability  would  be  In  line  of  duty.  C. 
S43ffS.  Ffb.  13,  1909. 

n  A.  I  d.  A  soldier  is  not  taken  out  of  the  line  of  duty  by  the  fact  of 
his  being  in  arrest  or  coniinfiment,  even  thonsli  that  is  not  the  kind 
of  militHj-)*  duty  for  wliich  ho  was  Milistod.*  Thua,  htlA.  that  a  mil- 
itary prisom-r  who  incurred  a  diaahilitv  whUe  aiding  the  jjuard  in 
9upprp»»i[ffi  a  mutiny  incurrcil  Ids  di»af)ility  in  Unc  of  duty.  HrU 
also  that  if  the  prisoner  incurs  disahilitv  wlule  nt  work,  without  con- 
tributory niyligonce,  it  would  be  in  lino  of  duty.  Iltld  also  that 
if  the  urisonor  becomes  (hsiildctl  simply  um  it  result  of  the  conline- 
ment  (for  example,  rheumatism),  it  is  in  line  of  duty.  A  dcsi'rtor 
who  had  sirrrenaered  and  wn»  being  convoyed  ns  a  pri-noiipr  on  board 
a,  Govcrnmont  transport  was  killed  by  the  explosion  of  t]io  boileni. 
Held,  that  hlf  death  occurred  in  the  hne  of  duty.  C-  B658,  Oct.  16, 
1890;  S063,  Ajyr.  I,  1897. 

n  A  1  d(l).  A  soldier  who  waa  confined  in  thejguardhousB  brooded 
over  his  confinement  until  ho  became  insane.  The  surgeon  marki^d 
the  insanity  "'not  in  lino  of  duty"  for  the  reason  that  the  insanity  waa 
duo  to  the  ronfineinent  and  the  roniinemenl  was  duo  to  the  sohher'B 
misconduct.  Htli,  that  the  insanity  was  in  lino  of  duty  and  that  to 
urge  that  it  was  not  in  line  of  duty  because  he  was  confined  duo  to 
his  own  misromiuct,  would  be  no  more  reasonable  than  to  hold  that 
ho  WM  confined  because  of  original  sin.  i.  e.,  that  as  a  cauHO  for  the 
insanity  the  misconduct  was  too  remote.    C.SoHOQ,  Nov.  20,  1909. 

n  A  I  0  (IK  His  an  e*«ential  incident  in  the  operation  of  a  "pass" 
that  the  permission  to  bo  absent  sboul<l  not  bo  (or  more  than  24 
hours,  i.  o.,  for  such  a  length  of  time  as  to  operate  to  remove  the 
soldier  from  the  pos-sihility  of  beine  called  for  the  perfnrmance  of 
Ui«  more  important  duties  for  widen  he  is  expected  to  hold  liimself 
in  constant  readiness.  Men  on  pass  wo  thus  not  removed  from  the 
list  of  those  who  are  "present  for  duly"  on  the  rolls,  tlfld.  tlieriv 
fore,  tliat  to  regard  a  man  on  pass  as  "absent  with  leave"  or  "on 
furlough"  woulil  work  a  serious  injury  in  respect  to  the  Boldier  who 
is  in  tno  iuunediate  iioigbborhood  of  the  \wsl  and  subjecl  to  call  for 
duty  if  needed,  and  whose  status  therefore  while  on  pas8  is.  in  the 
general  case,  in  lino  of  dutv.  0.  I5m0,  Dfc.  10,  1903;  2658,  OH. 
le.  1896;  17202,  Dec.  1.  1902;  23666.  Sept.  21,  1909,  and  Sept.  8, 
1910;  24393.  May  7.  June  1.  and  Oct.  3.  1910;  26949,  June  23,  1910. 

H  A  1  6  (0  (n).  .Vii  enlisted  man  while  on  ]ini>)s  for  the  purpose  of 
bathing,  discharge*!  a  borrowed  .22-caliI)ep  rifle  and  was  tliereby 
injured  by  (ho  blowing  ojK-n  of  the  breech  block.     Rfld,  that  although 

'SoaVIComp  Dec,  45^  in  vhich  it  wtuheld  tlintannMieriii  ronlineineiitwninK 
Nntooc*  is  not  un  duty  fur  llie  [iiir|H.<>e,  if  lie  div»,  ul  bavioK  hi*  reniaiiis  aitvt  iaU-i- 
iiWDtalOov«nicuciii  L-K|)i;iise.  i>xhiimf!'l  ma<i  Imunxirted  under  th«  act  of  Mar.  3,  1H90 
(30  Stat.  1070),  which  mnkria  jirovixioii  in  csm  nf  deaitb  on  duty,  id  tUe  li«ld,  or  a' 
inililaiT  poat«,  or  oq  the  frooUere,  ur  when  travvllnic  under  oidera. 


HB  UNB  of  duty  II  a  1  0  (s).  ^1 

h«  WHS  ill  n  Hiatus  of  duty  the  Aft  wuh  minuthoriE^i)  nttii  tlip  rtsultiit)); 

disability  wns  not  incurred  la  Uiie  of  iliity.     C.  2(55S,  Mar.  iS,  l&tU. 
II  A  I  e  (2).  ^Vlint  ttre  known  as  "hunting  partses,"  which  nro 

Iirovidod  for  in  Army  Kogulntionv.  aro  jmxnlfgps  for  the  purjiOBC  of 
lunlittg  Rame.  the  |nir|>oHa  of  wliit-h  i»  pHntipiilly  inatruction  in 
smAll-orms  (iraflitc.  fIrJd,lhat  thisstftliismtlMuitliin  IhodoMcriptinn 
of  duty  in  respwt  of  uny  injurirs  rccvi^cd  or  diswhilitics  iiiriirr<-d 
wliile  ao  encaged.  Iltld,  fnrlhrr,  that  tlip  i-haraitiT  of  tho  instrunicnl 
with  regard  Ui  ■'IIir'  of  duly,"  in  the  opcnition  of  wliitli  llm  wildicr 
iibsents  niniHolf,  hhould  be  <lpt«>rinineii  by  tho  duration  of  the  absence 
and  Ihv  status  rrcatcd  rallior  tlitui  by  itit  name.  C  15600,  Dee,  10, 
1903;  23666,  Stpl  S,  1910;  24393,  Oct.  3,  WW. 

II  A  1  e  (3).  lifld,  that  n  soldier  when  on  furlough  may  be  in  linn 
of  duly  lis  whoti  vn  rout«  to  liis  titntinn,  or  whvn  during  fiis  furlough 
hfl  is,  in  c«mplJanco  with  ordprs,  on  his  wav  to  n  place  l«  report  his 
whereabouts.'     ('.  S66S,  Oft.  Ui,  1806. 

VL  A  2  a.  Tho  torin  oniploytvl  in  tho  pousion  laws — "in  tho  lino  of 
duly" — is  muih  more  oomprehensivft  than  the  term  "on  duly,"  sa 
used  in  tho  thirty-oiglitli  »r(ii-lu  of  war.  Ma  npplicMtiou  is  not  lim- 
ited t«  a  status  of  actual  present  pcrformanr*'  of  sotuo  spfciJic  military 
«hity,  but  it  relator  lo  a  rondilion  un<ii'r  which  military  duty  may  be 
regularly  pL'rfonnitd  in  (.'onlratlislinction  to  a  (.'onilition  inconsi^t^^ut 
with  tho  perfoniiance  of  any  ordinary  duty — such  as  the  coniUtion 
of  being  on  leave  of  absenoo  or  of  Inking  rcliwtd.  These  laws  being 
bcnvftcial  in  their  character,  tho  term  is  to  bo  construed  so  as  to 
advance  the  benefit  ralhcr  than  to  rnstrict  it.*  H.  4t,  ^7,  June  lO, 
i87S:  61,  347,  Jan,  IS,  1867;  C.  S06S,  Mar.  SI,  1897;  146S7,  May  S„ 
190S. 

II  A  2  a  (I),  tltld,  that  gross  carelessness  by  a  soldier  renders  bis 
title  to  a  pension  fi-om  an  injury  reHulling  fi-oin  such  ciiivlcK^iinM 
questionable  on  the  ground  of  contributory  negligeucc.  C.  S474, 
Au</.  3.  1S96. 

IZ  A  U  a  (2)  (a).  Two  soldiers  engaged  in  a  scuQlo.  in  which  one 
was  permanently  injured.  Ilfld,  that  the  scuffle  wns  nut  in  the  per- 
[ormaiic«  of  military  duly,  but  vas  in  fact  un  infraction  of  mililaiy 

'Hoe  VK.'omp,  Do''.,  34a.  in  wtiidiit  wwshcldllial  ih«ijcallii<f  11  ».>l'lipr'in  furlough 
Wiui  liot  "ii;i  duly  "  wilbiu  Ihe  luwininB-rf  tlion-t »f  MarS.  lSfl3  (Hi)  Slat.  1(170^.  wWpIi 
nnivulod  fnrinlcrmpnl  nt  ptiblif^expcnio.  Hut  urn  XI I  rnmp.  Dnr.,  fi'i'i,  hi  wliirli 
It  was  Mt\  lliat  if  a  (iirloiiRit  is  tcmiiiMUKl  by  a  cnmneient  eider  hi  entcf  a  hoapiul 
aaapadeni  Ui«i'KpeiiM>ol  liietnatnuiitIaautliMlMduadarUi«acl0vt  Apr.  13,  lUM 
(33  ^tat.  L>72).  mul  Mar.  2. 1W&  {SA  Stat.  83S.) 

*6ee  1  Ol).  Atty.  Gen..  1)12:  7  i')-.  106. 

The  muetntla»ctor}'<lcfliiidonol  lioool  duly  ^nvcti.  mui  by  tho  Iton.  Culob  Ciuili- 
ing,  Attonwjr  Genenil,  in  fain  oximiiiitivo  itpiniiin  on  linn  (if  duty  with  nganl  li>  pui- 
noBf,  which  rewla as  follnwfi;  "lie  wlio  ounuscbxliiwam or  d»M  in  oanM(|U«»«  o(^ 
the  oraiiury  pfsformtuicv  of  liio  luiliiury  duly,  or  in  the  p«Thiraia»«e  ol  any  qMcild 
net  (i[  niiliUiry  duty,  whetlMtr  nl  lln)  momcnl  ■>(  performnnrp  hn  wo*  ira  duty  or  ell 
duty,  in  nctiv«  wrvice,  or  on  fiiiloiish,  of  h»bilii  virtuniln  or  htibiCii  vii-iiiti»,  Bftllantly 
flgbting  his  couflUy's  enemy  or  expiating  an  offense  in  lli«  (rtmnlbntite  er  priaiii 
My,  he,  I  My,  who  in  tfaiH  or  uiid«r  other  drcuinslaiwHui  cuntnirin  dlsewe  In  las  per- 
{onnaacoof  an  act  of  dutyn>iitraci«it"in  tho  lini-pf  duly."    (7  Op.  Ally.liitn..  lill.) 

See  also  17  Op.  Atty.  Oe<n..  173,  in  which  the  Aitomi#y  Gonoril  hUich  ibat  lu  Ton- 
gnm,  dace  the  pubHoniiun  of  tli«  nbuvc  upiiiion  u[  Aitornejr  Wi-iieml  Cudliiiie,  )iu  not 
Mon  propw  In  HuliMitiiln  any  other  oxprandnn  "wv  am  jtutifird  in  <v>ncluctinc  ttist  It 
Btandflin  theFlatiitei>inveRieil  wllh  the  mesninKciprnved  by  Mr.  CiMhtng.' 

Thi-  IiiMriur  DepariiueBt  onliiurtty  •teddea  for  iiwlf  wbclber,  loT  peoMom  pinpocM. 
a  death  or  diMbihty  iraa  iocurrod  in  tbo  Ua*  of  duty. 
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disriplinn  witliin  the  mpftniiie  of  ihe  twenty- fourth  Rrticle  of  wiir 
aiul  tlio  sixty-sccoitd  urticlu  of  war,  unci  thitl  thu  iiijuiv  wiu  nut  In- 
ciirrrii  in  the  Uiie  of  duty  for  pensionable  purpo««es.'  0.  IS0I7,  Jnli/ 
2S.  1902;  F.  58,  10,  Fffi.  F,  {893:  (!t.  188,  Aug.  2S,  t89S:  C.  ISOdf, 
Aug.  n.  1902;  ISS57,  Sept.  24,  190£;  96696,  May  10,  1910;  26748, 
Mar.  14.  1911. 

II  A  2  ft  (2)  {b)  [I].  A  soldier  went  oulxido  of  tli«  reservutiou 
line  to  mail  a  peruonaJ  letter,  and  was  frozen  »o  badly  that  lie  was 
poniiftfieiitly  di.snliled  fur  the  perfurmnnee  of  hit  duty.  Hcltt,  thai 
the  infriK'tion  of  dlacipUnu  on  tnu  Doldicr's  part  for  leuvin^  the  reser- 
vation i3  not  of  siieli  a  <ieeree  as  to  amount  to  cnlpnhleeontrihiitory 
ne<^it;nm-(',  uud  thai  the  (hiahiHtv  vm  incurred  m  Uuo  of  duly  for 
pensionable  purposes.'     G.  lS077',Avg.  S<S,  11)02. 

II  A  2  ft  (2)  (fr)  [2].  Ilflil,  that  a  j)istol-slii)t  wound  causod  by  tho 
ac'ciduntal  dischnr^'  uf  lliu  weapon  while  tho  sotdtor  was  cnjraeed 
in  cleaning  the  same  for  une  in  the  ]ierfornian<;e  of  speeial  duty,  being 
uuattondcd  by  contributoiy  negligence,  was  iu  tlie  lino  of  duty  for 
pen^tionuble  purposes.     G.  11474,  Aug.  S,  IS96. 

11  A  2  ft  (3).  As  it  is  a  part  of  the  milituiy  duty  of  a  noldier  to 
aubmil  to  Kuclt  puni^ihmcnl  im  ninv  be  awarded  liitn  for  tho  commis- 
sion of  ti  mitiliir>-oireiiw,  lu/il,  llmt  he  is  not  neeesaarily  out  of  the  tine 
of  duly  wlien  in  conlinfmcnt,  lJM,/vrlfier,  that  if  he  rceeive.Han 
injury  wliieh  was  in  fuel  a  casualty  of  tho  aer\nc«  rut  incurred  by 
hU  own  fault  or  neeli{^>nco  pending  such  confinement  his  claim  for 
pension  should  not  lie  prejudiced.'  H.  4^<  ^^7,  June  10,  1878;  O. 
S06.S,  Mar.  31,  1897;  I4G27,  May  8,  1903. 

n  A  2  ft  (4)  (a).  A  !«uldier,  wlule  on  furlough,  became  pormn- 
nentty  disabled  for  the  performance  of  his  dutv.  tltld,  that  in  view 
of  the  provision  of  sen  ion  41504,  K.  S.,  tho  ditttil)ilily  was  not  incurred 
in  line  of  dutv  fur  iieiisionablu  puniosos.  since  the  sohtier  was  not,  nt 
the  time,  iii  Oie  field,  on  the  march,  at  a  post,  fort,  or  garrison,  or  en 

■  6«e  2  Op  Kuy.  Gc-n..  see,  aim  7  id..  153,  in  which  it  was  held  Ihut  "  No  man,  it 
ii  clfwr,  iR  iu-iiii)!  in  tlio  lino  of  duty,  while  the  act  h«  porfonna  ia  n  %  iolntinn  of  hia 
iluiy,"  but  iilw)  hi>IO  i[i  Miao  cipini<)n  thnt  a  eutdier  "vho  ia  labcirltig;  under  all  tfie 
wowt  rffDrlflof  vii-ioiia  indiilgMicR,  nnil  BubWt  Eodiiiutany  nUHnmtorduoaiiaocra- 
MUBAd  by  ihttt  eaiiw,  may  >'«t  habpen  to  <Iie  of  ollmr  dinum  eontnu-t«d,  or  by  ra»- 
iialty  occurring,  or  of  Injury  receivvd  while  iadubltably  in  line  of  bia  duty;  and  » 
ttannaita  rifcht  to  prnninn. 

'See7  0i>,  Atly.Gei)..  p.  IQ1,  whon'it  wnsmiid:  "Ifmlled  upon  tonugirnitaiiyni]* 
(orth«K*'l([an<-'L'of  hiitdi»cr»tioii  in  thc^  mntu-r,  ii  would  beobrlousfur  you  toea/that 
Ihir  prnnion  lain  aro  bnnoficial  in  lli^'ir  nnturr.  imd  iborcfon;  (i>  ba  omstnioil  benf- 
Gciallv  ia  natten  of  loevtubln  d'oilH.  In  this  virw,  it  iwKina  !<■  tav,  nut  tti.it  Uio 
roi.'roWtotaaollI(!or having diiij  in  the- Mm' ice,  and  williutl«rabiwa<:eof  proof  asio 
tbc  ctnma  or  cbumi  of  hix  dculh.  niifTircH  iii  mine  a  pnuiinn;  but  Ciut  whi--i«  the  proob 
are  baUinc^.  and  it  IB  imnnniblo  rj>  dciTniine  by  them  a«  to  tlio  (net  ef 'diMMM  rou- 
tncted.'aiid  Uiefactot 'liiMotduiy.'  found  in  Justapoaltloa,  vhelhcr thia cijlucadm 
l>q  of  contiKuity  only,  or  of  artnr  unci  mibjtict,  of  coDtcmponincily  or  xaquoiif  c,  only, 
or  ofeauttandconwqiienco,  it  would  bo  rMaoaaMo  to  prasum*  in  favor  of  tb«  pen- 
abn;  and  alao  Ui  prmume  in  brur  of  (li«  peoalon  In  eaaoa  where  lh«  line  lA  duty 
appoan  to  enUr  put^ntiuDv  inin  tho  raunna  of  th*  d<uth,  nIthouKh  it  nli'tuld  hnitpni 
not  to  bo  certainly  provable  that  it  wom  llio  exclimivv  or  predomintuit  rau»e,  to  tant  a 
pmrfblo  error  of  absolute  and  nii-re  unc«rtaiuiy  ahall  out  be  HuOored  U>  defeat  tha 
ub«ml  tnt«ntion« and  bi-nrfiriit]  puliry  of  thntiovprnmenl.'' 

•See 7  Op.  Ally.  Oon,.  IM.  in  whi'-h  il  wnaheld  ibat  n  noldicr  "iindw  arrwtt"  or 
"faiconfini-iniiil'*  in  not  dine Itarirr-d  (rum  llii.'  ob1ipiti<iii  of  dutv.  and  ix  uccaaioiially 
called  upon  (nnriforniduty  in  wbirb  lii'may  dixliiiffiiudihiiiuK'lf,  anddivhunoiably; 
and  leave  nriitnt  of  punslun  lu  hia  widow  or  children. 
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route,  by  direction  of  competent  authoritVi  lo  some  post ,  fort,  or 
gmiison.''     0.  lSS$7,Se.pt.i9,  100^;  2094.9,  June £S,  WW. 

U  A  2  a  C4)  (a)  [\].  It  hui;  utiifoi-inly  boeu  niJocI,  in  the  adminis- 
tration of  the  ponttion  laWH,  that  a  soldier  abttent  from  Ilia  command 
on  sick furJmigk  ivmiiinod  "tit  the  lino  of  duty."  So,  in  the  cam^-  of  a 
volimt«cr  sohlier  wIjo  hud  been  Riven  a  sick  furloiijih  for  twenty  duys, 
And  wna  di.sniilod  )>y  liie  kick  of  n  horso  tio  timt  he  could  not  return, 
htlfl,  thut  ir  tho  disability  wiis  incurred  before  the  expirntioi]  of  Iiis 
furlouRh,  ho  was  then  "in  the  line  of  duty"  within  the  meanint;  of 
the  act  of  Miirch  2,  I8Sa  <JS  Stat.  869).  providing  for  tlic  n-moval 
of  the  chiirfte  of  desertion  in  certain  cases.     P.  44,  4^^,  Jan.,  1891. 

n  A  2  ft  (i)  (a)  [■*.]  Section  4700,  It.  S.,  put*  enh«ted  mim  "on 
veteran  furlouph  with  the  organization  to  which  ihcy  betonp"  upon 
the  8ame  footing  as  men  on  sick  ftirlotieh.  So.AcZd,  that  a  volunteer 
soldier  furloughcd  with  iJic  rest  of  t£o  orgauizatioD  to  which  ho 
belonged  nuRht  also  properly  be  considered  as  "in  tho  line  of  duty," 
whUo  alMcnt  from  his  commend  on  such  furlough,  wilhin  thfi  moan- 
iiie  of  the  net  of  March  2.  1880.     P.  47,  448,  June,  1891. 

II  A  3.  Section  4787,  K.  S.,  and  the  acts  of  Auirust  15,  1876  (19 
Stat.  203),  FobriiaiT  27,  1877  (I'J  Stat.  252),  and  March  3,  I8!)l 
(26  Stat.  1103),  provide  that  artificial  limbs  shall  bo  issued  in  cases 
uf  injur}'  in  line  of  duty.  //*W,  that  under  Ihese  laws  tjie  Surgeon 
General  i.s  wpecitically  designated  as  the  authority  to  \}t,^»  on  tho 
question  for  this  piitpose  of  deciding  whether  the  disabiiily  was  or 
was  not  incurred  in  line  of  duty.  (f.Si^l.  Dte.  IS,  1908,  and  Jan. 
IG  1909 

n  As'ad).  //^^,  that  the  act  of  Augu.qt  15,  1876  (19  Stat.  203). 
authori/ing  the  Surgeon  General  of  the  Anny  to  prescribe  regulations 
under  whicli  peijiuiis  shall  receive  artificial  limbs,  etc.,  referred  only 
to  regululions  auxiliary  to  tJio  act  and  designed  to  give  it  effect, 
and  aid  not  enu)owcr  him  to  di^-cst  persons  of  tho  right  of  prottCcut- 
ing  cltiiiu^  for  the  ^aine.     It.  40,  Si-5.  Juhj,  1885. 

U  A  3  a  (2).  The  description,  "hired  men  of  the  land  forces," 
employed  in  the  net  of  February  27,  1877  (19  Stnt.  252),  amenditi^ 
section  4787,  R.  S.,  may  pitiperly  be  construed  to  include  tho  me- 
chanics and  laborers  emnloyed  at  arsenals  by  tlie  authority  of  the 
provision-s  of  TiUe  XVII  of  the  Rev-ised  ."^tatutea.  R.  3$,  $16. 
Nov.,  1877. 

II  A  3  b.  Held,  that  rhe  effect  of  section  4787,  R.  S.,  as  amended 
by  tJio  act  of  March  3,  18»1  (26  Slai.  1103),  was  as  follows:  1.  All 
persons  entitled  lo  be  furnished  by  the  War  Department  with  arti- 
ficial limbs  or  apparatus  for  resection,  in  whose  cnavK  three  or  more 
years  (and  loss  than  five  years)  hud,  on  MurcU  3,  1891,  fully  claphe<l 
since  the  date  of  their  la.st  legal  receipt  of  a  limb,  etc.,  became  entitled, 

*  See  7  Op.  AUy.  Gen.,  IM,  lu  vbicta  (t  is  h«ld  tbatasoMler,  vh  lie  abHnt  by  author 
liy  may  ocvndonally  bocalW  ujma  to  perfurm  duty  uiid  ihcrvby  acquire  a  pearionable 
nratiw.    On  pugo  103  of  eanie  opinion  il  in  huM  ihtit: 

"Wben  It  Ib  mDemberetl  tliul  do  (.'omaiit«ioiie<l  ufficcr  or  eollctedaoldier.eMinaii, 
or  marina  luu)  puw*r  tn  cast  off  hi*  obligalion  ut  will;  that  irheiher  bo  be  on  duly  or 
olT,  ingloryoruidinttnicv,  aiill  the  b&nii<>roJ  his  coiintr^'iaov-crhiai  and  itaotth  upon 
bi*  rcinficifnro;  wh«ii  tliu  great  fact  ahall  be  muemberoil.  Jt  tniint  bn  iawiuble  to 
conanii>  lliut  aov  nile,  bawd  on  Uie  ajauiniitiun  of  iu  boing;  inii:Hiwi,bl«  (uf  an  officer 
oraoldioron  (urtnuKb,  od  Icavo  o( abmicn,  in  arrmt,  imcli!rnMileiH.-v,  tu  biTfomi  acta, 
BuHer  caauattice,  receive  wound*,  or  incur  caume  of  diMaae  in  the  line  ol  hb  duty,  ti 
pot  a  truth,  and,  like  all  thia^  not  true,  e%a  not  be  conlormable  to  jusiice  or  wisdom." 
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on  Bai<l  March  3,  IS'JI ,  to  r«cmvo  at  oiico  a  now  Hnih,  ft.1  of  thi>  end  of 
the  tliirti  year  from  such  receipt,  and  further  to  n'coivo  aunt  her  new 
iimb  at  tho  oiid  of  llireo  year*  from  thu  complfition  of  saiil  thinl  year, 
and  so  on.  2.  All  per^4oa'j  who  hovo  roceivod  a  Uml>,  etc.,  on  Murcli  3, 
1888,  or  on  any  HunM>(jUpnt  dale  prior  to  the  dale  of  Ihe  art  of  March 
3,  1891,  became  eiuillcd  to  a  new  limb  on  Mnrch  3,  1801,  or  other 
date  tJiree  years  succeeding  sucli  receipt,  and  again  on  March  3, 
1894,  or  at  the  end  of  a  further  three  years,  and  so  on.  3.  The  net 
of  ISfll,  being  prospective  in  terms,  can  not  be  eonatnied  as  operat- 
ing i-eti-ospcctively  or  as  anthoriztng  a  revision  of  former  Q'lin- 
fjUDitnial  receipts  or  money  pivymonta  n»  iheir  oouivalentj),  4.  Tliere 
is  notjiing  in  iJie  amending  act  of  1891  to  repeal,  or  alTect  the  opera- 
lion  of,  the  provisions  of  section  4788  or  4790,  R.  S.,  in  regard  to 
pajTncnta  of  money  in  lieu  of  delivery  of  Umb^.  These  provLnions 
are  hekl  clearly  to  appiv  to  triennial  rights  equally  and  in  the  fiame 
mamier  as  they  appmif  to  (iiiin<|uenninl.'     /*.  4^,  6S,  Mar.,  1891. 

II  A  4.  Formerly  'he  expression  "line  of  duty"  was  more  strioHy 
con-ttniod  than  latterly,  but  tho  earlier  construction  has  not  been 
adopted  in  practice.  By  section  4  of  ijie  act  of  Mui-ch  3,  ISfi.^  (13 
Stat.  488),  it  was  provided  "that  every  noncommissiniie<i  oHicer, 
private,  or  other  person,  who  has  been  or  shall  Jicreafter  bo  dis- 
charged from  the  Array  of  the  United  States  by  reason  of  wounds 
received  in  battle,  or  skirmisli,  on  picket,  or  in  ac'lion,  or  in  I  ho  line  of 
duty  shall  he  entitled  to  receive  the  same  bounty  as  if  he  had  seiTed 
out  his  full  term."  And  by  an  act  approved  April  12,  1806,  it  was 
declared,  "  lluit  the  true  intent  and  moaning  of  tho  words  'or  in  tho 
line  of  duty,'  used  in  tlio  fourth  section  of  the  act  approved  March 
3,  1865,  •  •  •  requires  that  tho  benolit  of  the  provision  of  .said 
section  shall  be  extended  to  any  enlisted  miin  or  other  person  entitled 
by  law  to  bonntv  who  has  been  or  may  be  discharged  by  rea.snn  of 
a  wound  received  while  actually  in  service  under  niilitaiy  orders,  not 
at  the  lime  on  furlough  or  leave  of  absence,  nor  engaged  in  any 
unlawful  or  unauthorized  act  or  pursuit."  For  the  purpot^e  of  the 
earlier  legislation  tliis  legislative  construction  is  conclusive,  but  it 
is  not  necessarily  so  in  determining  tho  soldier's  condition  or  military 
iitatu.s  in  other  cases;  for  example,  as  t*>  his  right  of  ailiuission  t« 
the  soldiers'  homo.  A  further  limitation  lias  been  in  practice  rec- 
ognized, vir.,  tjiat  the  disability  must  not  be  tho  result  of  the  unlawful 
or  unauthorized  act  us  a  direct  or  contributory  cause.  The  prin- 
ciple as  stated  in  tlie  act  of  April  12,  IStifi,  imxiified  by  the  hmitiition 
just  stated,  is  as  accurate  a  genera!  statement  of  the  meaning  in 
military  administration  of  tho  expression  "in  tho  line  of  duty"  as 
can  be  given.  It  is,  however,  subject  to  exceptions.  C,  2658,  Oct. 
15,1896. 

CaOSP    RKrXHKNCK. 

See  OBATcrrT  I  A  la  H, 

Delermin^d  by  retiting  tioanl t)«o  KsTiasMENT  1  BJJ;  e, 

/>inbi7i~(y  etintrarlnd  \n Sea  DtMCtiAWiH  V  A;  XX  D  i. 

Pindiiiffby  eimninini/ boant Son  KBTiHRNRNrl  It  lib  b>tl. 

Iiutmitg tSoc  DiscHAHuB  XIU  1>  4  a. 

iNdAMTlf  I  D. 

Pati ,,„...,.,. See l\jL ma  VI II. 

Siet  mtdiir rtlohied in  tirviee Bee  Exubtiiest  1  1(21, 

9Mti»cf Sto  .^bsksck  I  H  1  b  (II. 

>  Compare  itO  Op.  Atiy.  Gen.,  83. 


692  UQUIDATED  DAMA<iE8 — MARITIME  CAPTOBE. 

UaUISATED  DAMAGES. 

Seo  CoxT«AtT«  XVIII  to  XX. 

LOAF. 

C»mpany-/unil  monry  Tttil  oulharwd. Sec fiovKtuvMRNT  Ancycm  III  A  3. 

Jtforwy  at  uruhou* rolM SeeCniUAN  tmrvornxuXVl  A. 

PropfflflvmUitianotavlAonted Sec  Militia  IX  C;  XVI  I  &;  0. 

LOSS  OF  RAIfK. 

Ben  Rank  IIASaUiit;  III  A;  VtoVI. 

Fnilurr  in  prrmitlion Rnr  Rktirkmsnt  I  D  Sr  (nil. 

Pardon  »/. Sw  Pakdox  IV  UiV. 

Rank  II  A  3b  U>i.- 
Sutptnwn,  rfftrtonpaji S«c  Pav  amd  AU^ovrANCU  III  AS  ft. 

HACHIKE-OTm   PIATOOH. 
Itailia SenMiLfTtA  IIIC. 

HAKE  OOOD  TIUE  LOST. 

Soe  AxncLU  of  Was  XL\1II  A  to  F;  ' 
CIIIF4. 
AiwKxcs  11  It  0;  On. 
DMBKnoM  XV  B  2. 
Diaeharffe  a/Ur See  Dihcbame  XIII  B  1. 

MAUPEACTICE. 

Ki-o  AuTicLKH  or  Wah  LXII  D. 

MANETTVERS. 

DoKtagi  to  propertv  ilvrv\g KiTi('t-AtH!<  It. 

Itam^landfrr Sv^Ciaiu^XU  A, 

lAqwitttt Soe  Intuikantb  II  D. 

PoMt  atJiangt  at SwUujtia  XV  A. 

HAHSLATIOHTEB. 

S«T  AitTiatflo^WAuI-XII  B;  ¥;  CIIC2. 
PunUhnvntJor Si^  Articles  oi-  War  XCVII  B. 

MARINE  COUPS. 

Enlutmetit  1^ fifterler/ivm Bcc  EnusniitNT  T  A  9«. 

Prtviou*  tarietin Sec  KwuimixNT  I  D  2b. 

DianiAKait  VI  I)  I, 
Retircmtnt  (if  toMin See  IteriaEUEsr  II  A  2, 

KASUTE   OFFICER. 

Eliffilnliti/ to wmmand St-y i'oMHAvii  I  11;  IV  A. 

Artii-lm  ok  War  rXXlI  A. 
Trialiif. S«t  ARTifi.K«oF  War  lA'XVIII  A. 

MAEmME  CAPTURE. 

Sve  Claiuk  VII  F. 
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XASXZABB. 

BnhMledmen See  Comiund  V  A  2  a. 

Pofygamout Sec  Amtctjb  or  War  IJCI  B  12. 

Xf^MoJ  itftoUur  to  CDHAaet Sea  Abticlu  or  War  XXI C  2  b. 

ICAXBZXD  KAT. 

BmeJUiart  t^. See  a«ATDnT  I  B  Ij  4. 

Enhttmmlof. See ENUsmcirr  I  A 9  f  (7)  (a);  10;  U. 

MAABIXD  WOMEV. 

Aimtrely See  Bohm  I  H  14. 

Ranawfiom  poH See  Command  V  A  3  d  ^. 

lUXTXAL  LAW. 

See  Wab  I  B  to  F. 
See  AuiT  II 1 3  b. 

■XDAL  OF  SOVOB. 

See  INSIOMIA  or  mkbr  I  A  to  B. 

See  iNBron*  of  umait  I  to  n. 

XEDICAI  BXFAXTKrar. 

See  Armt  I  G  3  d  to  h. 

Appointmentt  to S«eOrnca  III  A  1  c  (2);  Be, 

Rank  I  B  1  c  to  d. 
Examination  of  offietn See  Rxtirbhknt  I  B  6  c  (4);  7». 

XEDICAX  BESSS7E  CORPS. 

See  AxHT  I  Q  3  d  (3)  to  (4). 

HEDICAL  SEBVICE. 

Abienlta See  Claims  VXII. 

MUUiamtn See  Mhjtia  VI  B  1  e  (4);  (6). 

ITTUffPlgR  OF  GOTTBT  OS  BOARD. 

See  DiBciPLiN*  VI A  to  G  3. 

Rbtirbmbnt  I  B  1  d  (1). 

Atvilntu See  Disciplinb  X  A  2. 

DeUtUo/. See  ABTioLte  OF  War UCXII  D  1. 

DiBcmjNB  III  C  1  B  to  f. 

KESS. 

Officer! See  Aemt  I  G  3  b  (3)<«)  [1]. 

Ihtoxicants  II  C. 

KESS  SEBGEAVTS. 
Detailqf.in  Hoipital  Corp* See  Abmt  I  G  3  d  (5)  (6). 
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UEXICO. 

Arr^it^drterUrin S»p  t)K«BHTtOK  V  P8. 

ExIntAlioa S«*  DESBitnos  IV  A;  It. 

RxriiAOmoH  11  to  III. 
Ntutralitg Buf  Anvy  II  K  to  L. 

VltEAGE. 

S.-..  lUvllAltlTAU 
Appfttpriatiiintfitr .    Sr-i-  A  t'i'ltoi-RiATIANM  XIX. 

CaatU  not  rntilM  hi t^<^-  Antiv  I  Dfi. 

HIUTABT  ACABEXT. 

AuHV  I  D  In  E. 

Ajipointintnls/mm SecOf^irR  III  A  1  n:  li  a  (1), 

Appuiiilmenla/ur Bee  Ai-niopiiiAriuSH  X.Vll. 

AyiMMiitnirnU  la Stv  OrrtcK  III  A  ■!  n. 

Bond  of  trMturtr .;........ 8«p  Ito\Ds  II  P. 

Baxmg 8eeAnMTl  K  3  b  (2)  (a). 

Lttivet  of  in*truetorii 8m!A»»icxcis  1  U  1  g  (1). 

Matter  of  the  tnwii Sm  OmtB  III  E3. 

Rank  11  C  1. 

XIIITABT  ATTACH£. 

EnUrtainmtnt  of.  at  Stall  ramp Si-o  Militia  VI  U  I  o  (8). 

HIIITART  COUHISSIOK. 

Soi-Waii  I  C  8  n  (3)  to  (<). 

Copy  of  rtford  to  aenatd. 8w>  Annrnssop  wab  CXIV  A^ 

Jurudietionof. S«t  DiHcii'LiNe  III  E  3  b. 

Porto  Rico ^. Hm>  ArpiioFuunoNii  LXl. 

UIIITABT  COHTROL. 
Volunteer* afl<T mv*lfr  oul of  orgrinualion..Stiti  \'at.VKT%tttAH)iT  IVC  M  D;  D3b1 

MnJTARY  COUETS. 

Sep  iiinripT.i.'iiB. 
AppTopriatio7t$for Set-  ArpitupituTioNa  XXV, 

MIUTARY  GOVESKMENT. 

Bond*  of  offictrt  under Son  liuxDK  II  0. 

CiW  aonimittration  during See  Claim  a  VII  E. 

Cuitotni See  Public  uoKey  11. 

Law  of  ji^ar See  War  I  ('  1;  CB  toS. 

HepiHir  officrr  holding  eivi!  o^ SeeOmcit  IV  A  2«(6)1«(7). 

MILITARY  IBSTETJCTIOir. 
I.  OF  THE  ARMY. 

A.  Ar  L'NtTBD  SrATKii  Militakv  Acadbmt.    (See  Auir  I  D  to  E.) 

B,  ATSitnvicK  Sciioou*.    (See  "AnesKCR.") 
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U.  OP  CIVILIANS. 

A.  Or  TiiB  NxTioxAL  GVAKD.    (Sm  •■Mkjtu.") 

B.  Or  CoLLios  Srvtttang. 

1.  DeUdU  ol  Anny  officcn  to  collegea. 

•.  RotiTod  olBc«ni Pog«t9S 

b.  Mote  tliui  0D«  officer  loay  be  d«Uiil«d, 

0.  PrivulcMcbooUnotinduded. 

d.  May  be  dntntled  in  Philippinoi, 

«.  Single  deUtU  l(iBlte<!  lo  (our  yeero. 

f.  Retired  officem  nifty  bo  detailed  to  high  achoob fagr  69S 

K.  May  be  deUiled  in  Porio  Rico. 
S.  Pumuihing  arau),  eU*. 

a.  Fumwhed  only  (o  eollmw  to  trbich  oflii«ra  havi;  becndeloiled. 

b.  <iovenior  vhould  appeovo  requieition. 
C.  Th«  ffupoiwihln  oflirer  rnunt  rtoider  rotunu. 

d.  Rights  of  r.S..  protected  tferma  ore  damaged Pagr  657 

e.  itel.iim  of  urnu. 
(1)  letter  slicned  by  Chief  of  OrdimiKV. 

n  n  I  ».  flfJd,  that  the  limitation  placed  by  section  122.1  R.  S., 
as  Hmcnd.J  by  the  act  of  Nnvi-mbci-  3.  lS!i:rCJ8  Slal.  7),  on  tho 
number  of  officers  who  may  bo  dotailed  as  iiistructont  at  culle^>»  is 
not  t'xclusivo  of  retired  oflicvrs,'     H.  S7 ,  201,  lite,  IS7S. 

II  B  1  b.  Ihldj  that  more  tliuii  ono  oflicer  may  bu  detailutl  at  llio 
aarnf  time  tooneinaiitution.     C.2S701,  Ang.  11, 1 90S. 

II  B  1  c.  The-  act  of  Scpk-mbcr  26, 1888.  chapter  1037,  in  amending 
section  1225,  R.  S.,  authorizes  the  detail  oi  olficers  mid  issue  of 
arms  to  "any  C!»tabliiUi<>d  mihtary  institute,  seminarv  or  academy, 
coUcgv  or  university."  Hrld,  thai  th«  term  "estauli-ihed,"  con- 
strued in  connection  with  the  terms  of  tlie  previous  legislation  ou 
this  subject,  was  to  be  interpreti^d  as  incttidinj;  incorporated  inBlitu- 
tions  or  tliose  estabhshed  by  law.  ifitoli  hh  ^tato  institutions,  and 
that  an  unincorporated  private  school  or  other  institution  of  learning 
was  not  to  bi>  regarded  as  "establislied  "  in  the  sense  of  this  statuto. 
Thus,  hrU,  that  an  unincorporated  academy,  owned  and  controUed 
by  a  partnertdiip,  was  of  tjie  class  of  private  institutions  to  which 
a  detail  of  an  utiicer  as  professor,  or  an  issue  of  ordnance,  could 
not  lognlly  be  made.     P.  64,  44;i,Am:,  1894;  65.  67,  May,  1S94. 

II  n  I  d.  Under  section  I22.'>,  R.  S.,  officers  of  the  j\rmy  may  be 
detiuled  fur  duty  at  a  collego  or  university  in  tho  Philitipino  Islands. 
C.  lOASo,  June  31,  t90\. 

II  B  1  e.  The  act  of  November  3,  1803  (28  Stat.  7),  restricts  the, 
tour  of  coUefpi  duty  to  four  years.  Htld,  that  neither  an  acliv«' 
nor  a  retired  officer  can  be  emploj-ed  for  a  longer  period  than  four 
con.-iccutive  years  under  a  single  detail  to  collego  duty,  and  tlial 
such  four  years'  detail  dale:*  from  the  original  a»(.^$;nineut  of  the 
retired  ollicer  to  college  duty.  During  the  continuance  of  liis  detail, 
however,  he  may  servo  at  one  or  more  than  one  collem,  but  the 
aggregate  period  of  service  comprised  witliin  the  "dotaU,"  as  that 

■  Cndtff  aoc.  I22S  R.  S.  30  otDcera  could  be  detailed.    Thi#  vim  Iiicrcaeed  by  the 
act  o(  Bupt,  2a.  1888  (25  Stat.  HBll,  to  50  from  tin.-  Army  wkI  10  Inmi  Hit-  Savy;  hy  \ 
the  act  01  Jon.  U.  1801  (2«  Slut.  716),  t»  86;  and  by  the  iKt  of  Kov.  U,  1803  (28  Suk 
7),  fo  110,  incltidiuK  10  Navy  ofHcera. 
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term  is  used  tn  Iho  Act  of  November  3,  1893,  tnutit  bo  limited  lo 
four  years.' 

Htid,  also  that  Ilie  word  "detail,"  m  used  in  the  Mst  of  November 
3,  1893,  must  be  regarded  as  having  been  uiwd  in  tbe  sense  ordinarily 
ftttribtited  lo  it  in  IJie  military  wrvicp.  Th«  frequency  of  detail 
and  the  intorval  of  timv  wliii-h  shall  elapw  botwit-ii  siioc^^saivo 
details  are  incidents  which,  if  not  provided  by  Btatute,  are  to  be 
dolei'mined  liy  the  Secretaty  of  War  m  re|niinlinn  or  onUtra  prepared 
for  that  iiurtHiNc.  The  limitinj^  word"  of  the  stnlutu  were  intended 
to  describe  tlie  lenRtli  of  a  detail,  rallier  than  Ifl  preclude  a  reasaipn- 
ment  of  the  oi[ic«r  to  the  anme  or  similar  duty  at  the  expiration  i 
of  a  four  years'  detail.  I 

If  it  be  deftired  to  asaip^n  a  rotire<l  olfieer  to  a  oecond  detail,  it ' 
will  be  necefwtiry,  ns  the  jwriod  of  detail  in  rigonmnly  restricted  by ' 
statute,  that  the  ofFieer  should   be  formally  relieved  from  college 
duty  and  siibaeqiiently  rodetailed  in  appropriate  orders  from  Tuoi 
Adjutant  Geiu-n.Vs  olhccf.     V.  13791,  Dec.  12,  t90i. 

n  B  I  I.  Held,  that  under  the  act  of  Februarj-  'G,  1901  (31  Stat. 
810),  n  retired  Amiy  ollicor  may,  with  his  consi-nt,  be  detailed  to 
duty  «ilh  a  hiKh  (•(■Eiool.     C.  24066,  Feh.  26,  1909. 

it  n  I  g.  //fif,  thiit  under  section  1225  H.  S,  an  oflicer  of  the  Army 
can  be  dctiiilisl  as  an  in!*tnictor  to  a  rolleee  in  Pnrto  Rico  and  that 
such  detail  is  jn  luie  with  the  inilitanr-  pmioj-  of  the  United  States 
in  the  dissemination  of  niilitaiy  instniction,     O.  £7SGS,  Feb.  t-'i.  1911. 

II  B  2  a.  It  has  btu-n  tlio  general  practice  of  the  War  Department 
under  section  1225,  II.  S,,  as  amended  by  the  act  of  Septemljcr  2fi, 
ISS8  (25  Stat.  -191),  to  refn.so  applications  for  arms,  etc..  except  when 
made  by  some  "establifibed  militurj'  institute,  sominarv  or  academy, 
college  or  university,"  to  which  an  amiy  (or  naral)  officer  had  been 
re^^ularly  detailed;  and  this  practice  i»  believed  to  be  in  accontance 
with  a  fair  and  reasonable  interpretation  of  the  statute  referred  to,* 
0.  3271.  Jw>r,  1S97:  R.  37.  SOI,  Dee.  1S75;  P.  4f.  SOS,  Jw>«,  1890; 
C.  21782,  July  15,  1907. 

II  B  2  b.  /iV^,  that  the  Secretary  of  War  i<i  authorized  to  issue  arms 
to  any  college,  etc.,  where  either  an  Army  or  a  Na^y  oflicer  has  been 
detailed  under  the  pro^nsions  of  section  1225,R.  S.,  as  amended  by 
the  act  of  September  26,  IS88  (25  Stat.  491  ).*  P.  88,  201,  Jan  1890. 
Held,  further  that  requisitions  for  such  supply  of  arms  and  ordnance 
stores  require  the  appi-oval  of  the  governor  of  the  State  or  Territory 
in  which  the  collogo  is  locale<l.     O.  1S007,  Jan.  21,  19l0. 

II  B  2  o.  The  otiicial  of  the  college,  etc.,  to  whom  the  oi-dnaned 
stores  JMsued  under  this  section  are  intrusted,  may  properly  be 
required  to  render  the  returns  indicated  in  section  1 167,  R.  S,,  wliich 
directs  that  all  "otiioers,  agents  or  persona"  receiHng  or  intniated 
with  ordnance  stores  or  supplies  shall  make  certain  regular  retui-ns 

'SeeVIComp.  Dec,.  120. 

'  Id  1885  arnui  were  iMuod  to  tbv  Wiwhinglun  Uiirh  Bcbool  by  the  SecrelAry  of  War; 
but  mibMqtiently  under  <Uti>  of  Nov.  2I>,  liino,  ihv  tbon  Sccratary  \xk\A,  ujioa  on 
applicaliuR  bom  the  mine  Khool  la  100  cadet  rifles,  that  Ihpre  wn*  no  aiitbnritv  of 
law  for  tbv  vame  uud  declined  to  follow  the  precedent  u(  1SS3.  At  the  Mine  tune 
he  racomiuoadod  ConKrctMional  action  in  th«  taattor  and  ( '■unfcrciM  by  joint  Teaolutioa 
approved  Feb.  fl,  18S1,  authorixed  the  tMue. 

■If  100  Anny  vlIiceTa  ahould  be  detailed  to  duty  vlth  collwea.  under  the  net  of 
Nor.  3,  1BB3  (28  Stat.  71,  hut  10  naval  offiffrn  miild  be  d«t«tted,  Binrv  uiidor  tlie 
provMons  of  lliat  act  the  total  niinilier  of  Amiy  and  Nnvy  olfic<-ra  m  limiliil  to  1 10, 
aad  ibo  DUuibor  of  Anuy  uflk«t8  which  <.-aa  be  detailed  Is  aim  limited  to  100. 
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nf  the  same  accorilliig  to  forma  and  rules  prescribed  by  the  Chief  of 
OrdiiniK-c  witli  tJw  approval  of  the  Socrctai^*  of  War.  li.  4^,  iSt, 
May,  1S79. 

II  D  2  d.  Where  it  was  found  ihtit  arras  issued  by  the  Government 
ID  an  iuslitution  wore,  throui^h  carelessness,  dama^^d  lii  a  st-ut«d 
HUiount,  held,  that,  in  default  of  payment,  if  It  be  deaired  to  sue 
for  the  dnnutgi-s  iliu  bond  and  sureties  may  bi>  i^ionul  snd  stilt 
broiif^it  dirpcUy  A;^in8t  the  ovrnere  of  the  inBtiiutinn  (ttcadi>my) 
alone,  or  suit  may  be  bi-otigbt  on  the  bond;  or  if  it,  Fh'  iii>rided  to 
demand,  under  iho  re<^]atiun!j  of  the  War  Depurtmenl  rt-iating  to 
the  issue  of  arms  to  c*>ilpges,  et«..  the  return  of  the  amis,  and  the 
sitme  were  not  rt-tumod  in  80  dft>'8,  the  bond  routd  bo  put  in  suit 
and  the  claim  for  damiiRes  included  therewith.  0.  B90S,  FA.,  1897; 
17891   Apr.  SS.  imr,;  SS050.  Nw.  SS,  1910. 

II  B  2  e  (1).  Held,  that  when  it  becomi-s  nucessur}-  to  demand  the 
return  of  ordnance  and  ordnance  stores  wliich  have  been  issued  to 
institutions  of  learning  under  the  acts  of  St^ptomber  26.  ISSS  (25 
Stat.  491).  »nd  tlie  act  of  .\nril  21.  1904  (3.3  Stat.  22fi),  the  demand 
is  le^l  if  sigiieii  by  thn  Chiel  of  (>nhianc«  hv  authority  of  the  Seore- 
t«iT  of  War.     G.  19878,  Junt  U.  1906. 

CHOHA  nEI^KKNCE. 

8i>eMiUTiA  \Tlo  Vir. 

a\  Mtirtd  toUier tk-o  ReriKEirBNT  II  E  2  b. 
ritinu  ly  nlirtd  oJfUtft Simi  Ritibkhknt  I  K  3  to4. 

MIUTABY  NECESSITY. 

Si-rCukiHti  Vtt  II  toO. 
J)mlrvctian  of  property 8»o  War  I  Oeb. 

MILITARY  OCCUPATION. 

CUo. 8.vWar  ICSctod. 

nO^pint  I»land$ Sil- AKTict.Ba  op  Wah  LVIII  D. 

MUJTAEY  PRISON. 

Sea  DisciPUNK  XVII  A  -1  g  lo  h 

Apffropriatitmi/oT S-tt  ArTnnjiiiATioMs  XXXV!  A;  B. 

Arlidtx  mamt/aOiiftd  bw, Hi-e  Lnwa  II  A  I  <?. 

)  ,  UiBCUMXi!  XVn  A  1^(1)10(6). 

l/iboTiil Ron  ICiiiifMiouR  uvr  VII. 

iViwwfi SMAanouteopWARCXIIAlcCD:  B;  C. 

hhitaby  resekvations. 

Sr*  PpBI.lr  PROPERTT  I  A  1;  III  l«  IV. 

OaHbitgnm .Si-sCohmaxu  V  A3g. 

OnMngweod. Sci3Fuut.i(;  piuiPKtmr  II  FtoO. 

Oraring ,, 8«a  Piinuo  pruprrtv  VIII  B. 

Ihielon Si^ePuEiuo  paopENTV  I  A  1. 

tuUaifonU Bm  IwTiixiCANn  11  to  HI 

Jurudietion — Sna  Aavr  I  B&. 

Offaua  on .,.,. See  Articles  op  War  LXll  CSa. 

lutidmetiffntirtdtolilur BMRKrnieuSNT  II  Rib. 

Head teioal lax,  dvilittn rmpioytn Sc«Tax  II  to  III. 

Saleif/timbir .............BwPubuc  pkopbbit  IX  A  2  a  (3). 

S-Aooiiar ....8mTax  IV  B. 

SkipwKiM SmClaiuh  VI  E, 

Short  Liitt SeeCoHWAHo  V  A  3  I. 

SguatUrt 8i>oPtiiii.ic  iiiopeunr  II  6  3  a;  III  H  to  I. 

4wM«mp Ri>i>Mii,m*  VI  n  I  c. 

TatatiMMofprimMfnptrtf.. 8(«Tax  III  to IV. 

TeTTitorial  $latitlm See  Tsbxttokiu  I  loll. 
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MniTART  SEBVICE. 

UaHrtg  good  rime  loH Siw  Aktici.m  or  War  XLVIII  B. 

lOUTIA. 

I.  CALLING  FORTH. 

A.  What  Cokstitutm  a  Cauimci  Forth? Papt' 

1 .  May  not  hn  rtkU«il  fortb  fur  drill  or  in  Aniicipntioii  a(  w«r. 

B.  Tub  Sbcrbtarv  op  War  ^Iay  IsaoB  tbk  Ou>tM. 

C.  Makv'kh  Of  Caluni)  Foiint. 
1>.  WaKN  TAUEn  FoRTii,  Mkmbers  Cam  Not  Dbcumk. 

E.  I'au-sd  OuTwiiE  Of  I'NiTitii  Statm Pajfe7tis2 

F.  PuxMOKKT  Roi.K  JuociK  Of  NxirKMUTv  TO  Cau.  Pohtii. 
n.  MILITIA  NOT  FEDERAL  TROOPS. 

A.  WlIKM  KX  UOVTRTO  JoitlT  EkVAMPKCNtOVKR  LAItt-OKANT  RaIUIOAD. 

],  When  on  r«iil«  to  juinl  oncampoi^'iil  by  marrh. 

B.  DuKtMu  Joist  Encami-ment  with  Rkoi'lak  Aaur Pafe70ti 

0,  Ukoicai.  OfrtrKRH  or  MiiJTiA  Can  N'ot  Makk  KxAiitNATtoN  orScvoob* 

Teacbehd  vor  Service  in  the  Pihuppines. 

D.  McHtiKUH  Of  MiuriA  ('as  Not  ub  Puoheci.'tku  u.vdkii  SxtTnnxK  3748^ 
AVi>  o4:iS,  Rkiti^ko  Statutes,  for  Sai-k  or  Arur. 

m.  OBOANIZATION. 

A,  MirnT  DM  T1IR  Rams  AaTifATovrnK  RKocUkn  or  Voi.uxtxkr  Armt. 

H.  Op  iNfANTRT,  t'ATALRV,  AND  PlSI4>  AhtCLLBRT J'ajff70S\ 

C.  Of  Mavuiks  (lU.I  Platook Payt7oe] 

D.  Of  Coast  AnTai.Rxr. 

E.  DucBiMi.vATioN  Bbcaubb  or  Color. 

F.  Officr  IK  XdT  Civil.  OmcB, 
0.  AnJLTitNT  Oekbbal. 

H.    (jtiAKTEUUAKTEK  (ieSBRAb. 

I.  Govbrnor's  Atns. 

J.  AirriioHUBU  PKivaBOKs Pagt707^ 

K.    KkTIRKI)  KKOrLAH  SOUIIXII  AccKI-TJt  COHUUUIOS'   IN    MtUTIA. 

L.  Company  op  SriroBKra  at  a  Collsoc, 
IV.  UNAUTHORIZED  fX)RCE8. 

A.  Statb  Can  Not  Crbatr  Forcr  wnton  Smaix  bb  ExKMrr  nioM  Heino] 
Caubd  Forth. 

B.  VOLUKTART  OkOANIZATION'B. 

C.  iKStn^R  PoucE,  PoRTo  RicD,  AND  Alaekan  IxstANB Pogt  708\ 

D.  Inuun  Miutia  w  Jmxan  TenntTORv. 

E.  KaTIOKAI.  GVARIt  VKTKIlANn  OF  Orrdok. 

F.  Honorary  Quartermaster  Obnbral. 

G.  Dkcrbitt  Officeiii'. 
V.  ENLISTMENT, 

A.  QuAJJi-icATiiMiH  rou,  IK  MtUTU PagtTOS^ 

i),  Kkliotmbnt  or  Mbmubr  or  Miutia  in  Rbodlak  Army, 
VI.  INSTRUtTION. 

A.  Thkorbticai.  Inmtri'otioh. 

1.  Al  RdgularAnny  m-LuoU Pa0»7tO 

2.  By  (Ivtaib  bom  K<)){ular  .Vnny. 

a.  Ry  Ri^triilnr  offlcor— actiT«  1i«t Pagf7lti 

*.  By  Rogulw wlBt-er— rotired Pagt7Jt\ 

c.  Byonliitod  man— RogukrArniy Pagtlli 

d.  Philippui«8couto9k«ruui«li|;ible  (gr  (letei), 
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VI  IN8TRUCTI0N- 

-Cuntinued. 

■ 

B.  Field  Ixstiiiictio!!. 

■ 

1.  Bute 

L-unpB  ut  liulructjoii. 

^ 

a. 

Govwnor  *vJecla  porliim  fgr  pariicipaiion. 

^ 

». 

Pngt  7Ii                1 

o. 

Iiinlruriiim  may  be  eiven  villi  permiwiuii  un  « 
rftwrvfttion. 

military               1 

^^^^B 

Iiul»i.->Uiico  tHunu  iiuy  bu  auld  to  officen. 

■ 

^^^^^H 

Dwltun'iiiK  ofllcw. 

■ 

^^^^^^B  f 

(1)  N»l  unlitM  to  coiniBiitalii)n  o(  qtiartem  in  rainp.           ^^| 

^^^^^H 

(2)  l*iircliii-'n  iif  nitiouB. 

^^H 

^^^^^H 

(3)  Hiring;  of  witK»n  buimporUitioD  [or  pnclic-o  mordi.           ^^B 

^^^^^K 

(4)  liedlal  «tl«i»kiic«  for  man  «ii  tuuW  to  <«inp.                  ^^| 

^^^^^V 

(5)  ExponM  of  mnding  nirk  riad  Id  hb  hotiui. 

■^ 

^^^^^^^^r 

Pagt  7l.i                 1 
spuria  li  III)                 1 

^^^H 

(7)  B«iinbun«  aflScen  whu  luul  purdnuod  tran 

^^^^^H 

toGunp. 

1 

^^^^H 

(8)  ReimbuTM  officer  whose  bona  bad  keen  [onodoretl              | 

^^^^^^ 

in  camp. 

1 

^^^^^^ 

(14)  Moliind  fr<ri>nt«vCBiDOi*ntof  Hllncbfa. 

1 

^^B 

catnjw  uf  iiuiirui--ii»ii  wilh  B«gular  Knay. 

1 

^^H 

lieaee  of  land  for. 

1 

^^1 

BeUUvn  taiik  of  Regular  and  Mililia  officers 

Pagt  716              J 

^^H 

What  ronntilutiH  "  parlicipation." 

■ 

^^K 

l^ajrmenlA  mado  by  nttgukr  olficem. 

■ 

^^H 

Tmmi]jort«tii)n— how  aecured. 

■ 

^^1 

Automnbilo  Iratiiqinruiion  not  allowod  in  r«irlain  rju«>.               ^^ 

^^B 

Sales,  aiib«ii>leii<.-«i  stored  to  oKicers  and  «idi»l«d  ueu.                          | 

^^v 

AllowancnH  liniilod    to  "pay,  aubainluncL',  and 

tutiuD." 

tittnupoiw 

^^B 

I'agt  7/7 

^v 

BakiiiK  brtwi. 

■ 

Uaki-r>'  prolilB. 

H 

IlnniilliutUfld  bill*  for  tnuwpnrtalion,  lubnr,  material,  board,                | 

H 

t<.Hli;iiiK>  tran«fei»,  and  hoepiial  exp«iwo«i. 

1 

V                                m. 

Pagt  7tS                1 

1 

Pajf  719              J 

B             0.  Taiuibt  PitAimcB. 

^ 

K                         1.  Arqiiihiliim  ii(  rnnttox,  etc. 

■ 

^^B 

By  iM.-tiiiit;  aeide  public  land. 

■ 

^^L 

liy  putvhuM*. 

■ 

^^H 

By  leaeo. 

T 

^^^v 

(1)  (imuuij  fijmDt^und  buildinpi  for galleria,  ImmJ               | 

^^^^ 

Pagt  7?o              1 

^^^B 

(2}  Exucutiou  of  l«aiM>. 

1 

^^^K 

Pagt  Jit             1 

^^V 

{1)  IiuiufBdent  dtwriptioa  tii  Iobm  with  ac 

tual  (M-i'u-              1 

^^^K 

put  inn. 

J 

^H 

Bipeaaea  of  officer  in  mlectjug  nn^. 

^^1 

^^^L 

Intunuica  of  butldinipi  on  luiga. 

^^P 

^^^^^L 

Pagt  in        ^^ 

^^^^K 

Range  nuy  be  equ{p]>ed  with  water  plant. 

^^^^B 

ITnilod  State*  wilt  nut  prutor-t  iwo  of  mntcn. 

^^H 

^^^^1 

Method  of  aeleciini;  moiubets  of  properly  dauu^ 

bcairdii.          ^^| 
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71.  INSTRUCTION-Coniinned. 

C.  Tabgkt  PuAvncr. — (Wtiiiiiod. 

1.  Aciiuwili<"rt  of  »!!({>»,  rt<T.—C(iBtinuoH. 

J.  Damu^  tu  jtruperlj-  levied  for  iwe  aa  a  nuisa. 

k.  A  tBTKAl  nago  may  bn  rooted  for  um  m  a  poHturo. 
S.  Fi«ld  prartic«. 

m.  Prtimiitinn  nl  HDdcr  Ac! »[  June  22,  two Paxils 

b.  A  StaM  (vaipoliiiLiii  In  a  miop  (•(  itiKlructiaB. 

0.  Tho  Nuiioiial  Match. 

D.  iNKPKrnnN. 

1.  Yiuir  pni-r-edinRalloUneDt  u"nlMid«"yMr P^gtlti 

Vn.  TRANSPORTATION. 

A.  Vxtzmm,  Sroiuns.  aki>  Dravaok  ot'  Ritrtmiivt  rnit  Tabokt  RAXtiK. 
1).  TiUN§p»RTATii)N  or  Nbm'  Matekml  tu  SliiJTu  ANi>  Returk  or  Oi4> 
TO  Unitkh  Statkh. 

C.  FlIBtOHTrROIlSTATBAllSBMALToSTAnoHSurCoMPAKlBtt....    PogtTSS 

1>.  TaANHfouTAiioM  or  TAKOtsr  Tiams  to  Nationai.  Hatcb. 

E.  WniN  Tratkumo  unoxr  War  t)KrAiiTMBKT  Oiwkiui  RimTLRD  to 

SOPkuCKNT  LAND-OHAXTRHIXrCTIOXTHESAUE  AaRKOULARTROOm. 

F.  Or  AiiHAMKMT  Fhiieuan  iiv  a  Dimtmct page  TfO 

Tin.  ARMORY. 

A.  State'm  Dutv  to  PiiiiviDK  AiiMonr  V\ctij^na. 

B.  Mav  Not  hk  Vhko  i-ok  Dxtu.  Purtorrii  uv  Aukhr. 
n.  UNITED  STATES  PROPERTY. 

A.  laauKH. 

1.  Books,  clolhing.  flro-control  equipment,  eW. 

2.  Act  of  U^y  37, 1B08.    (35  8M.,  309.} 

B.  Amuunnot Pagt  7/7 

B.  Salsb  to  a  ^tate. 

1.  RoquMt  muil  he  by  itovomor — np^rMl  «awH. 

C.  Loan  op  PRoPERry  to  MarrtA  mot  Avthobizso P^stTtS" 

D.  OoVBRNua'a  A<%otrNTAIilLITy. 

E.  RkrAiR  or  pRornnrv P^igt  7t9 

F.  Rbcovbrt  or  PRorBRTT  From  Men. 

G.  UiHroMiTio.'*  or  Conuemnku  ('Loniisja. 
U.  SirRVEVtNO  OmcKH, 

I.  SdRVEriNo  OmcBH  Rbquibeb  ArrinAvrrii Paft730 

S.    UMITKO   STATN«    PHUrNUTT   ('ARRIttO    IS-TO    Vol-OTTTKEII   SlRTICB. 

X.  UKITED  STATES  FUNDS, 

A.  How  DtHBURSSD. 

1.  Sit.  1007  Rvviiwd  SUtuM,  romnin  R^-Rtlable  until  exponded. 

2.  Turned  over  to  Slate  on  requoat  of  |^v«rDi>r.  uud  dij!bunH>d  under 

bia  dim: lion,  Me. 

B.  Is'BPEcrioN  OP  I»i»BrRaiHo  Opficeh's  Aivount Payt'Sl 

V.  C'lxiik  run  DtauuuniNo  OmrKR  mot  A1.1.0WKD. 

D.  HAWAtt  ftKLD  TO  ns  A  TBRRiToRr  ron  Purpobb  op  Auotmbmt, 

E.  VrTERiNAHY  Attevtio!*  AMD  ("are  OP  Uounna. 

F.  Cauktakch  kju  L'siTP.it  Si'atkp  pRoPKKTr  CAM  (SOT  Bi  Paid  From. 
'XL  PAY. 

A.  T11R  AiuuTAMT  Gbhrilu.  or  a  Statr. 

B.  nRAno  or  Stapp  DRrARrMBNT,  at  State  Canpb Puft  7St 

C.  OmcEBs  ArTRoniCRi>  pon  I>at  at  Joint  Encahpmbkt  Wmi  Rboiilas 

A  KMT. 

O.  Pat  or  DtusimMso  Oppickm. 
E.  Pay  op  Ahhibtavt  Suroeok. 
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XI.  PAY-<]oiitina«d.  ' 

K  F.  Extra  Pat  for  KEKPtNci  lIoitsKv 

H  G.  Lo.voBUTt  I'*v Pagf  7,$S 

H  H.  OmcRH  OK  RrKciAi.  Dc-nr  pRErAUKO  Camp  Gsound  roit  Tsoorn. 

H  I.   Pav  Of  MKHseBa  or  Dauaoeu  Pbopbsty  Boamo. 

H  K.  OrncKii  on  Lkavb.  I 

I  L.  Rstixiin  Okhobrs.  I 

H  M.  Dei.mEPrr  Urvic-Kiu.  I 

■  N.  Pi-ntKN,  Makkerh,  kxv  .  or  Tarokt  Ramoes fiaftJSt 

H  0.  En  Roctk  Tt>  KeNnEzvuvB.  Phecrdino  Jowt  MAntituvaui. 

H  P.  MicMnKKH  (IV  IUh.r  Tkam,  I 

W  Q.  CuAiM  roR  Pat  or  |)eL'EA«eri  8uLniEii. 

Zn.  SiULL  ARMS,  A.MMLNITION.  AND  KQUIPMENT. 

A.  KxcHAxnK  OF  Kkw  for  Old taftJiS 

B.  Issus  or  AuMuxmoN I'agtlSS 

Zm.  U.Mt'OUM. 

A.  Kedbral  Coktroi,  Ovbh.  { 

B.  ('AUi-AKiM  Badub fojW  7ST 

IIV.  CORRKSPONftRSCK. 

A.  PBKAl-Tlf  ENVBLurEB. 

B.  Tkuiduakii t'age73S 

C.  Of  Dmburbjnq  Ufkicbk  irrTB  Was  Dbpartmbmt.  j 
XV.  CANTEK.N. 

A.  At  Statb  Mambvvkr  Camp  Gbovnd 
Xn.  NATIONAL  GUARD  OV  DISTKILT  OF  COLUMBIA. 

A.  DKrivmo.v  or Pagt739 

h.    DUBANDMEVT  OP. 

C.  Ketiuimi  BfUHU.  I 

D.  REnRRMBXT. 

E.  Service  in,  or  Uuvbrnuext  EMrLoYxsH Page  740 

F.  UxiroBM Paga74t 

G.  Proterty  RBHPaKHiBitrrT. 

II.  KvtUKNTIAL  VaLUB  or  ('BIlTirK'ATKM  Or  OvncKHfl.  I 

I.    SUPPUBfl.  I 

L  Aclot  March  1,188a.    (35  BUit.,  7T2) /^>9«Ttf  j 

Z.  Sharm  in  $1>,  1700.000,  cIbuki  of  >cl  of  Mnrrh  2,  1003.  (32  Stat.,  »4S.) 

3.  TypowriliiiK  luat-hiupo. 

1.  l-'uruitLiro. 

h.  I.<iaii  of  property  (o  Nntionol  Guo/d  of  DUlrirt  of  ColumbiB  by 

Si-cn'tiiry  ol  War,  iiul  authoKlcd Pagt  74J 

G.  Loan  (if  2-miilii  Uom  wiUi  wagon  roqufiotod  by  DiaUicl  NbUuiwI  i 
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I  A.  The  Fivtiidont  hna  no  orieinnJ  niithority  ovor  the  nuKtiA  by 
right  of  [lis  ofTicc.  He  can  only  <.'iill  ttu-in  out  wncii  Congress  providM 
for  his  doing  so  an  thu  ngpnt  nf  (hp  United  Stutoa  for  such  purpose. 
AVhcn  tiio  ndl  is  complied  wilh  ho  hommca  thinr  commander  in 
chief.'  P.  ol,  ISO,  Dee.,  IfiHI.  No  emjiloynmnt  of  thr  militia,  nave 
ill  tho  ciiKC'8  prwontod  in  tliv  idmvti  ftixtioiia  of  lhi>  Ri-visoii  Statutes 
and  in  the  wt  of  Janniir>"  -1,  lOlt.'i  (.'1-'  Slut.  775),  bs  amended  !>v  the 
Kfl  of  ^[Hy  -'",  190R  (-f.l'Stat.  30ti),  coiisiitiitea  a  calling  forth  within 
the  meaning  of  (ho  Constitution.  P.  60,  47S,  Jvly,  1893;  C.  18S, 
Aim..  1894;  ZSH,  ^f:,  189.5. 

I  A  1.  Tho  power  of  tho  President  to  call  forth  the  Organized 
Mititia  in  restricted  to  the  objecia  mentioned  in  Moction  8,  article  I, 
of  till-  Constitution,  "to  cxectito  the  Iiiw-s  of  the  rnjon,  sunnrww 
i;iaurroction,  and  repel  invasion."  Tlioro  iti  no  power  to  calf  lorlh 
the  mililiii,  mnch  lofiS  emitlny  it,  in  ''anticipation  of  war."  JJeU, 
therefore,  that  the  President  in  wilhuiit  power  to  call  forth  tho 
Organized  Klilitia  for  the  piirpfwe  of  garrisoning  military"  poals  made 
vacant  by  the  sending  of  the  tr^ioim  of  the  Regular  Army,  for  any 
puqioso,  beyond  the  eontinenlal  limjia  of  tho  United  Sialra;  and 
that  it  can  oidy  he  so  emjdoyed  when  the  conditiona  vxiat  which  would 
warrant  him  in  calling  forth  tho  miUtia.     C.  1627S,  June,  1904. 

I  B.  Thfi  calling  forth  of  the  militia  into  the  United  States  service 
is  an  administnitivefunetiixi,  a  miDixleriid  act,  in  which  the  Secretary 
of  War  mav  isaue  tho  necessary  orders  as  the  organ  of  tlie  Executive; 
and  his  act'is  tho  act  of  the  President.  P.  61, 66,  Aug.,  1893;  C.  S806, 
Dee.  18,  1896. 

I  C,  The  manner  of  the  calling  out  of  (ho  miUtia  by  the  Preeadent 
under  the  act  of  1795  (sec.  1642,  R.  S./,  i^  indicated  by  the  Supremo 
Ctmrt  in  the  leading  case  of  Houston  t'.  Moore,*  where  it  ia  ohaervod 
that,  *'tho  Prraidenl's  orders  may  be  pven  to  the  chief  exe<'utivo 
magistrate  of  the  Slate,  or  to  any  militia  officer  he  may  tliink  proper." 
The  call  would  ordinarily  be  addresaorl  in  the  governor,  who,  in  mnitt 
of  tho  States,  is  made  commander  in  cliicf  of  the  active  militia  of  the 
State.  A  further  form  indeed  of  calling  out  the  mihtia,  viz,  by  a  con- 
scription, was  authorized  during  the  civil  war  by  the  act  of  July  17, 
186-J.  P.  51,  325,  Jan.,  lS9i;  C.  SSS78,  Aw.  £>,  1008.  Hie  act  of 
May  27,  lOns  (.t.'i  Stat.  4011),  provid.-a  that  it  ahrdl  be  kwfid  for  tho 
Prcsi<Ient  to  issue  orders  for  calling  out  tho  militia  through  the 
governor  of  (he  resiiectivo  State  or  I'errilorj'j  or  through  the  com- 
manding general  or  the  militia  of  thu  District  of  Columbia,  from 
which  State,  Territory,  or  District  auch  troops  may  bo  called,  to  such 
officers  of  tJto  militia  as  ho  may  think  proper.  Htld^  that  should  the 
governor  refuse  to  act  as  the  channel  of  communication  fntm  the 
President  to  tho  militia,  that  he  coidd  not  bo  compelled  to  act,  hut 
that  in  such  a  contingency  tho  Preaident  may  address  his  orders 
direct  to  the  proper  orgamzation  commanders  of  the  militia  forces. 
C.  4003,  Nov.  3,  19W. 

I  T).  Section  4  of  the  act  of  January  21,  lfl03  (32  Stat.  776), 
authorizes  tho  President  in  certain  contingoncies  to  call  forth  the 
mihtia.     llflil,  that  the  members  of  an  organization  that  has  been 

■Soo  tho  act  of  Jan.  SI.  IMS  (3:!  8tal.  775),  asaravadtd  by  dwactof  Uav  27,  IMft 
{»  SUI.  400).  and  t>-f«.  6^7,  629B,  and  .■)280,  K  8. 
*  6  Wlunum,  16(1820). 
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SO  callpd  forth  wmild  be  cornp^Uvd  lu  iMitvr  tho  B(.>n'ic«  of  the  Uiutcd 
SUtf8.  C.  HtJ,S.  Mar.,  i'MG,  and  Mar.,  lifiiS.  !I,U  thiil  "ffilUiig 
lorth"  militia  intu  tliotiorviroof  llicl'iiitcd  Stalt'sn-uioviwit  from  the 
stntus  of  militia  aa  that  term  is  iiaed  in  section  1661,  R.  S.,  ttB 
amendwl.     C.  5455.  Ike.  19,  1808. 

1  K.  Under  sections  1642  and  5298.  It.  S.,  the  PriMidont  has  the 

f tower  to  coll  tli«  militia  from  one  State  into  another  to  execute  the 
aws  of  the  Union,  supjiri'ss  insurrection,  and  repel  invasion.  C.  7574, 
June,  1900.  But  he  can  not  constitutionally  order  militia  "ndlcil 
into  the  serviro  of  the  I'nitcd  States"  for  the  piiqjoae  of  invadiiiR  a 
foreicn  country.'  C.  S937,  4073,  Mar.  and  Apr.,  1898.  Htld^  that 
OS  tho  iaw.s  of  the  Union  are  operative  in  Porto  Rico  and  m  the 
Philippine  islands,  that  the  mililia  of  tho  United  Statc-s  may  he  used 
in  those  wlands  for  any  of  the  purposes  for  wltioli  it  may  be  used  as 
defined  in  section  8,  arlJcle  I ,  of  the  ('onstilution.  C.  I6S73,  May 
S,  1904. 

Held,  that  tJi«  Preeidont  is  not  authorized  to  cjill  out  the  National 
Guard  and  send  it  into  a  foreign  country  as  a  part  of  an  army  of 
occupation,  either  in  case  of  war  or  in  ciuto  of  int«r\'ention.  unless 
ti8  an  incident  of  ilK  mho.  in  repelling  invasion  or  in  executing  laws 
which  may  be  extended  over  such  territoty,  awl  such  use  wiiuid  bo 
unauthoriiied  and  contrary  to  tlie  Constitution.'  <7.  14I4S,  Dec.  S9, 
1911. 

I  F.  Held,  that  tho  President  is  tlie  sole  judge  of  the  necessity  for 
calling  forth  the  militia  and  that  his  judgment  ia  conclusive  upon 
aU  othenj.'     C.  I41i8,  Dfc.  S9,  1911. 

II  A.  Under  the  Constitution,  Congress  is  given  power  "  to  provide 
for  calling  foilh  the  militia  to  execute  the  lawn  of  the  Union,  suppress 
insurrection  and  repel  invasion."  No  nutlionly  is  given  to  onll  tho 
mililia  into  the  service  of  the  United  States  for  any  other  piirpose. 
Upon  tho  <|uestion,  therefore.  9S  to  whether  the  I'nitcd  Slates  was 
entitled,  under  section  oof  the  act  of  July  25,  1S66  (14  Stat.  241).  to 
have  llie  Oregon  militia,  as  "troops  of  the  X'nited  Slates,"  trans- 
portwl  five  of  rharf;o  over  the  Soutiieni  PacKic  Hailwad,  a  hind- 
crant  road,  while  en  route  to  the  place  of  encampment .  to  participate  in 
joint  maiK-uvei'SH'ilh  the  Army,  itwas/iWi/,  that  as  the  mililia  in({UM- 
tion  Were  not "  called  forlli "  in  the  manner  or  for  any  of  tho  purposes 
prescribed  in  tho  Constitution,  they  could  not  be  regarded  as  "  troopa 
of  tho  United  States"  within  tlio  meaning  of  said  act;  and  that  tlio 
raih-oad  company  could  not  bo  required,  therefore,  to  transport  them 
at  its  own  expense  under  its  contract  with  the  T'nited  States.* 
C.  SOSO4.  Aug.,  1906;  14971.  Frb.andJvly.  1904:  18925,  Sept.,  1904. 

'Or(lniniitixr.oti«titutiona1  Leei«latiim&OI;  Kneodl«rt).  Lane.  4G  Penn,.  238;  Mar- 
tin V.  Molt.  12  Whtml.,  19;  Unustcm  r.  Muiro,  16  id.,  1.  Seo  !«<■.  4  of  IIil-  mft  of  May 
C7.  itMiS,  (^i5STui.l00).  vrhioli  rccoRiiixninorvK'oof  Uio  militia outMdoo(tIi<>tomtorinl 
HmttHnf  th<!  tinitoiiSlAiM.  Such  Krvtr«  could  arise  in  connection  with  repeltlng 
in\-ni>ion,  AM  ix  imlic^lod  in  Martla  c.  Molt  (13  Whfni.,  19,  20). 

"Art.  I.w*.  8.  i;.  S.()onrtilution.  8«.2tlOi>- AK.y.G.-ji  -  I'Vb.  17,  IBI2.  in  which 
be  hvUl  that  Uiu  I'nwdent  can  not  call  the  militia  (nrth  for  tb«  puipoco  of  ending 
Hintoft  foreign  cixiitirvasajMit  of  anamiy  o(  occupiitloii. 

*S«e  Martin  v.  Mutt  <13  Wb4Mt.,  10,  29)  Liithvirn.  Jirown  (7  Now,  1),  al«o  Story  on 
tlieCMifltitution,  M'c.  1211. 

*  S«o  XVI  Oiinp.  I>«i;.  70,  in  irliich  it  In  held  lliat  the  inllitlit  so  tnveliiiff  are 
induded  hi  the  tenn  "  tnupii"  oh  uvd  in  tlu!  n^-lof  July  25.  ISSG.  {11  Sut.  241). 
See  XIV  I'nmp.  l)<>i-.<i|2,  whfranodeditctinq  it  allowed  in  tbecaiwof  a  larvrnt  t«am. 
ButMioMiliik  VII  E  /lotf  ia  which  it  is  hold  that  laiUtiaaB  route  to  jotoieocaap- 
nest  lire  entitled  to  liuid-gnmC  deductions. 
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II  B.  A  joinl  pncurapment  of  Uw  mililia  and  »  purl  of  tho  Re);ul 
Army  was  nhoul  to  be  held  in  the  Dcparlnioni  of  l!i«  Kasl.  The 
qumtiun  wiih  rHLs<.'d  wliotliur  ur  itut  iiw  niilitiu  there  in  onmp  would 
be  in  the  Hnrvice  of  ihn  UnilH  Slatm,  »o  thai  lh«y  M'ciiild  b«  Rubjert 
to  th«  iirtif'los  (if  war  for  the  Army,  rs  pnivirlod  in  M-clion  i*  of  the  act 
of  January  21,  100;i.  UfM.  iJiut  aet-tion  15  of  the  act  of  January  < 
21,  1903,  ronfers  no  authoiiiy  upon  th*  Prwidnnt  or  the  Secretary  of; 
War  to  isttut)  ordora  lu  llifi  ui'^anincd  nulilin  in  time  of  pcatrc,  ur  at ! 
any  time,  or  under  any  rondition  savp  in  the  fases  enumci-al*d  in  the  j 
Constitution  and  cxprc^slv  ni-iivi(le<l  for  in  Mictions  -I,  5,  and  t>  of  tho  { 
actofJamisiv21,  190.1.  '€.14971.. 
1904. 


,  July  Sa,  1904;  m4S~A,  Av^.  £9, 


Jut  the  luihlia  forces  while  purlicipatui^;  in  the  i-M-vut  nioneuvera 
at  West  Point,  Ky.,  were  not  "  railed  forth  "  in  thfs  manner  or  for  any 
of  llio  purjKiws  pre*crihcd  in  the  Constitution,  luld,  tiiat  they  con- 
tinued to  ho  St^te  forces  and  did  not  at  any  time  pa)%s  into  t)io  scrt'ice  . 
of  the  Vnitixl  SlAteK  and  Himilarly  luld,  thai  if  any  member  of  a  tnili- 
lAry  oi^ani/.ation  reeeivtHi  injuries  durinj;  the  pcnocl  of  hi-s  partici- 
pation m  any  joint  enrampmeni  nccessitatinK  medical  attendance  tJie 
chtimnnt  for  colnIlcn^alion  for  such  wn'irc  Blundd  apply  to  the  Slate 
government  fur  relief,  and  not  to  ihe  War  Di-narlmcnt,  as  the  iiiiurioi; 
were  incurred  in  tho  Kcrvice  not  of  tho  Unileu  States  but  of  tbeStat«. 
C.  16935,  Stpt.  n,  VM!,:  I414S.  F<b.  11.  im^.  Anff.  9.  1905,  Oct.  S.  IS. 
and  14,  1007:  SO/fOii.  Au^.  S  ami  Sfpt.  m,  1906.  Tho  horse  of  a 
trooper  of  llie  First  Cavalry,  New  Jersey  National  GuanI,  died 
during  the  march  to  Mount  Gretna,  Pa.,  to  parlicipato  in  joint 
maneuvers  with  the  Regular  Armv.  lltid,  tlmt  the  War  Department 
is  not  responsihlo  for  the  toss  of  tho  homo  and  tho  United  States 
can  not  under  existinc  law  reimhurae  for  ihe  loaa  of  that  horse. 
Htid,  also,  that  the  afiotment  of  tho  Slate  of  New  Jersej",  under 
section  iniil,  B.  S.,  may  not  be  used  for  that  purpose.  C.  SO4OS, 
SfPt.  2S.  1906. 

ll  C.  As  ollkers  of  tlieOr{inniz<'<l  Militia  nrv  not  Federal  ollioers, 
hejd,  tlmt  a  inedioiil  oll'icer  of  the  Niitinnnl  (lunrd  can  not  lawfully 
maku  Iho  examination  of  school  teacliera,  whirh  mnat  be  made  under 
tJie  requirements  of  tho  Philippine  civil  service  n^gulation  by  a  med- 
ical ollicer  who  holds  ofTico  under  the  United  States.  C.  }414^Et 
Mar.  1 1,1. 90S. 

II  1>.  Sections  3748  and  5-13$,  K.  S.,  describe  tho  ofTonsim  of  aoUing 
arms,  ec|uipmeats,  ammunition,  etc.,  by  any  person  emnloycd  in  the 
militAPt'  ser\-ic©  of  the  I'niled  St«tcH,  and  of  puiThasinj;  tlie  name  from 
such  person,  and  pixivides  the  puniKjuncnt  for  the  C4>nimi!<..4ion  of  .tuch 
ofTeniiea.  Held,  that  memiMTs  of  the  Ornamzed  Mihtia  are  not  in  tJio 
service  of  the  linited  States  in  tho  Rcnse  contemplated  in  those  aec- 
tione.    C.1414S-E,  Miir.2S,imS. 

in  A.  Section  3  of  the  act  of  January  21,  1903  (32  Stat.  77S),  pro- 
vides that  within  five  years  fron*  Jnnumy  21,  J 903,  the  organization' 
of  tho  Or^nizcd  Militia  shaU  bo  tho  same  bm  that  wliieli  is  now  or  may 
hereafter  be  pneacribed  for  tho  Regular  and  Vohmteer  Armies  of  tho 
United  States.  Hthiy  that  until  tho  five  years  shall  have  expired,  if  a 
State  has  not  altered  the  organiiuilion  of  its  Orpinixcd  Militia  to  con- 

■See  Acker  V.  Bell  (57  8,  B,  3-")7)  in  wh!<l  it  ishel'l  thai  Ihe  word  " nrpmiialJAn " 
BM  UMfl  above  fioM  dqI  tvluli.  lu  ur  iiicludi.'  ibt?  (.•iilislmvnt  of  u  Boldiur,  but  ivbUD  to 
the  diatributioo  of  tlio  ponoDovl  of  ihu  Anoy  or  militu  iato  uoitit. 
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form  to  that  )>rciscribccl  for  tho  Reguliu*  or  Voluntoer  jVrmy  of  the 
United  StuU-a,  the  nuthorizod  OrjfnniiM'd  Militin  of  the  Stat*  is  that 
force  wliioh  wna  in  i-xiHlcnco  Janumy  "21,  H>l)3,  which  foroo  c«n  par- 
ticipato  in  the  iLptxirliuiimeut  of  funds  (ipproprialed  hy  section  \Gfti. 
R.S.,  as  amended  hy  tho  act  of  Fubniarv  12, 1SS7  (24  l^tnt.  401),  ana 
the  Bct  of  Juno  e^iyoo  (31  Stilt.  662).  'C.  I^l^,Julu2, 1903.  Held 
that  any  chan<{e  in  the  organization  of  the  miUtia  of  a  State  within 
five  yv-ars  after  January  21,  1903,  must  bo  to  mako  tho  rtrganization 
conform  to  tliat  of  tho  Riiffulnr  or  Volunteer  Arrav,  or  else  the  extra 
oHicers  bo  created  can  not  be  recognized  by  tlie  War  Department  in 
making  payiucnls  under  section  15  of  tho  act  of  Jimuary  21.  1903,  or 
in  passing  accounts  for  payment  mude  by  a  diBbtirsin^  oliicer  of  a 
Stat«  or  Terriloiy  or  tho  District  of  Columbia  under  tho  authority  to 
tlial  end  wliich  is  coufcrrod  by  section  H  of  the  act  of  January  21, 
1903.  (?.  UI/,S,  July  7. 1004.  IhU,  that  in  order  that  a  StaU»  may 
qualifv  for  siinring  in  tho  annual  aji|iortii>nmont  of  liio  a|ipiopnation 
provided  in  section  1661,  K,  S.,  as  amended,  it  must  provide  an 
organiy.alion  for  ita  Organized  Militia  which  i.s  the  aame  a.t  that  jiro- 
vidvd  bv  BlalutM  for  tho  Regular  or  Voiunti-cr  Armies  of  tho  Umtcd 
States. '  C.  14S4S-0,  May  31,  July  8,  and  July  S9,IS07.*  Iltld  that 
section  3  of  tho  above  act  docs  not  require  iho  Statw  to  copy  tho 
retiremtnl  feature  of  tlie  Regular  Army.  C.  1/,148-D,  Oct.  24,'l007. 
in  B.  I'nder  existing  laws  on  organization  of  tho  Army  the 
Iiifiuilry  114  organized  itito  companies  and  battalions  of  four  cc)m- 
pntiics  eadi  and  regiments  of  throe  bailalions  each.  The  Cavalry 
IS  organized  into  troops  and  squadrons  of  fnvir  troops  each  and  regi- 
ments of  throe  luiuadrons  each,  and  tlie  Field  Artillery  is  orguniiwd 
into  batteries  and  battalions  of  three  batteries  each  and  into  regi- 
ments of  two  battaKoiu  oacli.  Held,  that  under  existing  law,  if  tlio 
Organized  Mihtia  of  a  State  includes  Infantry  it  must  be  organized 
into  companies.  If  it  include-s  four  companies,  they  must  be  organ- 
ized inlu  a  battalion.  If  it  includes  throe  battalions,  tliey  must  be 
organi»!d  into  a  regiment.  If  the  Organized  Militia  includes  Cavalry, 
it  must  be  organized  into  troops.  If  it  includes  four  troops,  they 
must  be  organiKed  into  a  squaaron.  If  it  includes  tlurvsquiidrons, 
thev  must  bo  organiz^-d  into  a  regiment.  If  the  Oi^anized  .Militia 
incfudea  Field  Artillery,  it  must  be  organized  into  batU'ries.  If  it 
includes  three  batteries,  they  must  be  organized  into  a  battalion.  If 
it  includes  two  buttaliuns,  they  must  bo  organized  into  a  regiment.' 
C.  UHS-B,  May  14,  1006;  m^S-D,  Sept.  16  and  S5^  1907.  Also 
htUI,  that  as  long  as  that  portion  of  the  Or^oized  Militia  of  a  State, 
which  consists  of  Infantry,  Cavalry,  and  Field  ArlJlloi-y,  conforms  to 
the  organization  prescribed  in  section  3  of  the  act  of  January  21, 
1003,  it  will  bo  entitled  to  receive  tJio  annual  allotments  in  the 
operation  of  section  1661,  K.  S,,  a.s  umoudcd.  lUld,  further,  that 
Ino  esstablishmcnt  of  higlier  commands  than  regiments  is  committed 
tn  the  diwretion  of  the  several  StaU-s.     0.  I4148-F,  Junt  S9, 1909. 

'  See  act  of  Juite  22,  ISKW  (34  f>Ul.  440),  trhi'-h  requinw  each  SlAte  V>  have  nt  lewt 
100  ini-n  n-gulnrlv  mlisipi!,  iiiiifOTintd.  uriil  oipiiiUi'd  (or  «ich  Si'ii*tor  tuid  Ri.>pre- 
Kmrnrivo  (o  trlnrh  vurh  .Siaii-  in  mlitlfij  in  th"  ("iniRivw  of  Ihi'  Unilinl  Riatoi. 

»8.T.3o(  ihewliilJBri.ai,  l!H)3  (32  Swt.  TTro.  m  uiieaded  by  the  !u~c  o(  Mav  37. 
1003  <J5  .Slut.  au9l,  ]>r'>vi.|rii  ilwl  lliU  n'rtninnK'Nt  llutt  Ihf  oigaalsatioji  u(  Ui<<  mililia 
■hall  coiifwin  to  tliat  o(  the  lti<)piUr  Annv  in  "nubjot^t  in  timi;  o(  pcacR  tu  micb  gonenl 
excepUoiu  tu  ■»»>-  bo  aulWlcod  by  tho  ^ocreiary  «[  Wu." 

SllOe»— 13 IK 
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nXC.  As  the  "macliinc-^n  plnloon"  is  nut  nn  cssentitU  elemcnil 
either  of  the  organization  of  a  battalion  or  rppm<>nt  in  the  Koi^ilitr] 
Army,  fuld,  that  if  a  State  htm  iiiado  no  provision  for  a  mnchine-giin] 
platoon  it  is  not  required  to  creato  one  in  order  to  comply  with  tho] 
reqwirpinent  contained  in  section  3  of  tho  act  of  Jaiiuiiiy  21,  1903, 
that  the  organization  of  thu  militia  shall,  within  five  years,  be  tho  I 
same  as  that  of  the  Regidar  or  Vohmteer  Annies  of  the  Lnitod  Shitcs. 
l'\irlh('r  heUI,  that  if  a  8tut«  hus  mudo  provision  for  u  miiohinp-pun 
platoon,  section  3  of  tbo  act  of  .January  21,  1903,  reqniifs  thai  iUi 
ingjini/.fttiiin  must  be  mndo  to  conform  to  that  of  u  muchino-frun  j 
plntoon  in  thi-  Itefiulur  Army  as  fixed  in  War  Department  orders  orj 
leculations.'     0.  I414S-O,  June  S8,  1907.  f 

inD.  Tho  nets  o(  January  25,  1907  (34  Stat.  SOI),  «ud  May  11, 
inr>8  (35  Stat.  124),  prescribe  the  ratings  of  erdisted  men  in  tho  ('oast^ 
Arlilloiy  Corps  of  the  Regular  Army.  UtM,  that  thmo  rutiupi  are] 
fuUv  appiicaole  to  the  Coast  Artilleiy  Iroojw  of  the  Organized  Militia  I 
in  the  operation  of  seel  ions  1-1  and  15  of  the  act  of  Jiimian*  21.  IdoaJ 
M  amended.     G.  UI^S-H,  Jvly  I,  1910.  '  j 

III  K.  If  a  State  discriminates  in  the  coinjiositjon  of  its  Oi%anixccl . 
Militin  ngaiiiMt  a  chws  because  of  color,  hchl.  that  the  act  of  January 


21,  1903  (.32  Stat.  775),  deprives   the  Federal  Oovernment^of  the 

power  to  '     '  ""   -    -- 

to,  I90e. 


power  to  drrisc  or  to  apply  an  adequate  remwly.     0.  I4t48-S,  J/or.j 


in  F,  Ilfld,  that  (US  ollire  in  the  miUtia  U  not  ci\'i!  ollice,  an  officer 
of  tho  Kef^lar  .Vrmy  is  not  prevented  by  tho  restriction  iu  section^ 
1222,  R.  S.,  from  accepting  a  commis.sion  in  the  militia.*  0.  S9S7S,' 
Ote.  S,  1911. 

m  G.  A»  tho  United  States  provides  itself  with  suOicienl  adju-^ 
tants  genera!  to  execute  tliat  class  of  staff  duty.^^W,  that  section  3i 
of  the  act  of  Jniiuuiy  21,  1903,  pennits  a  Stato  lo  provide  itadf' 
with  fluffipirnt  aiijiitanla  general  to  execute  that  f:\asa  of  .itaff  ditty 
forilsOrfnvnizeriMililia.     O.  14148~D.  Oct.  S.  1907.  ' 

ni  II.  Paragraph  !,  Circular  II,  Department  of  tho  Gulf,  June  2, 
1008,  remiired  the  qiiartei-maaters  general  of  the  Organized  Militia 
of  the  dilierent  States  which  were  to  ^)articipate  in  tlie  joint  encaniji- 
ment  at  Chickamauga  Park,  Ga.,  to  issue  the  bills  of  hiding.  Urld, 
that  the  quartermaster  genenil  of  a  Suto  may  hiwfiilly  be  desig- 
natcd  as  a  quart^erraasU'r's  agent  in  connection  with  the  joint  eiicanip- 
ments  of  the  Re^ilar  Army  and  Organised  Miiiua,  to  assist  the  Qtinr- 
lermaster's  Department  in  tho  performance  of  tho  duties  with  wliich 
that  departmi-nt  is  rharRed  in  tho  current  act  of  appropriation.  G. 
14148-F,  Miiy,  1900;  871 /,S,  Aiig.,  1910.  HelJ,  that  it  has  been  cus- 
tomary to  designate  quartermasters  general  of  Stole  miUtia  as  quar- 
tennaster  agents  frn-  the  purpose  of  transporting  the  militia.  0. 
S7t4S,  Atig.,1910.  Ileitis  tliat  in  his  capacity  as  agent  of  the  Quar- 
termoatei's  Department  he  may  use  itenaltv  envelopes  in  his  omciol 
correspondence.     0.  I4l48-F,july,  1908. 

Ill  I.  Upon  request  by  the  governor  of  a  State  for  information  aa 
to  whether  or  not,  in  the  selection  of  his  aids  he  U  restricted  hy  sec- 
tion 3  of  tho  act  of  January  21, 1903,  to  otlicers  nlreatty  commissioueit 
in  the  Organized  Militia  o{  the  State,  hdd  that  he  is  not  so  restricte<t. 
0.  I4I4S-F.Auff.  .5,  190S. 


I 


'  S«e  ('«tn'>t«  to  proviou*  puragrap]). 

*  CoDCumd  ia  by  the  Attomej-  Qenerel  Jaa.  31, 1912.    20  Op.,  SM. 
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XU  J.  In  view  uf  the  exact  tnnguajio  used  iu  tho  proviso  of  section 
3  of  the  act  «»f  Jnnuttry  21,  11)03,  held,  that  only  thoso  |triWJp}:p.*  ran 
1)0  nuthoriiwd  to  Uio  Nntionul  Otiard  which  hail  hL><;omo  iu-cusIooiikI 
before  May  8,  17iW,  and  which  have  bven  enjoyed  couUniiouBly  sine* 
that  dale.     C.  l^l)^,  Oct.  8,  1907,  and  Jithi  11,  lOH. 

in  K.  There  is  no  law  or  rcCTjlaliou  of  the  United  States  whicJl 
would  prevent  a  retired  enliatea  man  from  organizing  and  drilling 

ta  uitlitm  company  or  would  prevent  him  from  accejitinu  an  office 
or  employment  under  a  Stat«.  C.  S6SS,  Nov.  8,  1897f  and  Jan.  9, 
1900. 
ni  L.  If  the  cnliyted  men  of  a  eorapany  of  ^tiident.s  at  a  college 
are  over  (lie  age  of  18,  and  if  Uiere  are  cnoiiKh  stmlenLs  over  tlist 
age  to  furnish  a  coiwlant  memhership  in  the  school  oi^ttnizatioii 
tquttl  to  the  minimum  priwcrihed  I»y  law,  hrlit,  tJiat  the  mere  fact 
tiimt  tlicy  are  matriculated  students  of  an  iiLsUtution  of  learning 
would  iwt  operate  to  defeat  their  contracts  of  onli^Unenl  or  to 
deprive  the  Stute  of  the  ri^ht  to  regard  tliem  as  a  part  of  ita  Organ- 
ized Militia  in  all  niattem  relating  to  tlie  cxpendituiM)  of  funds  arising 
in  Uic  operation  of  section  Itlljl,  11.  8,,  as  amended,  or  other  acts  of 
legislation  in  pari  materia.     C.  lAH^-^i,  Apr.  If,  lOIO. 

IV  A.  in  view  of  the  restriction  contained  in  section  10,  articlu  1, 
of  the  Coastitulioii  of  the  United  Stat<«s,  wiiieh  provides  tltat  "No 
Slate  shull.  wilhoiit  the  conwnt  of  Oongress,  keep  troops,  or  ships 
of  war  in  time  of  peace  •  *  *,  or  vngage  in  war  unless  actually 
invaded,  or  in  such  imminent  clanger  as  will  not  admit  of  delay, ' 
hfld,  that  on  January  21,  11(03,  the  date  of  approval  of  the  general 
militia  law,  there  were  in  existence  in  iJio  several  State-s  and  Terri- 
tories, for  wtiicU  there  was  no  autiiority,  military  oi-ganiza lions 
whicli  did  not  conform  to  the  organization  pn^ncrihed  in  tlie  act  of 
•iitiy  8,  171)2  (I  Stat.  271),  end  miich  force  was  in  fact  miiintitin^'d 
by  Uie  Slates  in  disirogard  of  the  requirement  of  the  Comilituiion 
■bovo  cited.  C.  l/,l4S,Jiti>j  S,  1003.  Also  hrld,  that  becnUH©  of  (ho 
restriction  contained  in  the  above  section  of  the  Constitution  of  the 
United  States,  it  w  beyond  the  rmwcr  of  a  State,  without  the  con- 
sent of  Congress,  lo  cre.ite  a  military  force  wliich  shall  fonn  a  part 
of  ita  militia  and  xhall  at  the  same  time  be  exempt  from  being  called 
forth  by  tiio  President.  C.  I414S,  Sfpt.  6,  1903,  aiid  Aug.  10.  1908. 
^H  IV  B.  Iltid,  that  a  company  of  cadets  composed  of  boys  under  18 
^^yeant  of  ago  can  not  bo  considered  militia,  and  even  if  organised  and 
^^  uniformedcan  not  be  entitled  to  receive  the  benefits  pn»vided  for  in 
section  14  of  fiie  act  of  .lanuary  21,  11)03  {;S2  Stat.  77-5),  as  that  act 
limits  the  mihtia  to  ablc-bodien  men  between  Iho  ages  of  IS  and  45. 
C.  tJmS-A,  Dec.  S,  1905.  Htld  that  the  "Fremont  Signal  Coi-ps," 
a  purely  volunlarv  ui^auization  wliich  forms  no  part  of  the  National 
Guanl  of  Califoniia,  Is  not  entitled  to  receive  stores  of  anv  kind  from 
^the  United  States  under  the  act  of  January  21,  IU03.'  C.  14740, 
Aby  SO,  1003.  Held,  that  there  «  no  authority  of  law  by  which 
any  part  of  th©  P'etteral  appropriation  for  tlic  militia  may  bo  em- 
ployed to  cover  the  e.\peuses  of  sending  Company  A,  Veteran  Ro- 
serves  of  California,  winch  is  not  a  part  of  the  Organized  Militia 
of  the  State,  to  the  St.  Louis  Exposition.  C.  160S9,  Mnr.,  1904. 
Ilfld,  that  a  cadet  cor])s  wa^  not  contemplated  hy  the  general  militia 
ftcl  of  Januarv  21,  1003  (32  Stat.  775),  and  that  nUcIi  an  oi^aniza- 
Uou  at  the  West  Vii^ia  University  does  not  coustituto  a  part  of 
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Uic  Organized  Militia  of  tlie  State  of  West  Virginiii.  C.  t4t4S-D, 
Dec.  17,  WU7. 

IV  V.  HfUl,  that  UiR  insultu*  police  of  Porto  Rico,  wlurh  has  not  the 
leffat  status  of  itiilitiu.  h  uot  vntitloil  U)  shnro  in  tJio  npproprinlion 
iiindo  bv  the  Qoneral  Uovernment  fur  tho  sttnport  of  Iho  militia. 
C.  14604.  il£ii/  7,  1903,  and  Jan.  3,  1908.  itdd,  that  tho  Alaska 
liidiatut  no  not  como  within  tho  rules  of  eliffibiUty  for  memliership 
in  tlu'  luilitia  iw  pivscribt'ii  in  tho  act  of  .laniiRry  21,  1003  (32  Stnt. 
nh).  C.  l.',0S6,  Jan.  SI,  1003.  As  tho  (wtttbU^imont  of  a  force  of 
Oi^gniiizril  Militia  in  a  Territory  i^  a  Icgi-tlativo  art  lyin^  quitfl  bovond 
tho  power  of  tho  govcrnnr,  whoso  acts  in  ihul  rofnird  must  be  in 
i^xpention  of  thn  will  of  tho  ](-(;i»laturo,  and  as  Conpro^s  has  provided 
no  logislativc  dopartniout  for  tho  Tcrritorv  of  Alaska,  hrld,  tJiivt 
bofore  the  |^>vornor  of  Alaska  tan  act  in  the  matter  of  orf^nizing 
iiiililia  it  will  he  nocessar)'  that  ('on^oMS  take  the  necessary  sli'ps 
luokiiij;  to  tite  ctitabUinhmout  of  a  Territorial  militia.  C.  141«S,  Dte. 
14. 1007. 

IV  I).  The  Indian  Territory'  has  no  povcriior  or  olh«r  torritorial 
niithnrity  compclont  to  orgamzo  a  fnive  of  militia.  No  militia  forre, 
llu'R'fiirf,  lifts  over  bci'n  oi^aiiiJicd  in  llial  Terrilory,  and  no  appor^ 
tionment  has  boon  mado  to  that  Terrilorj-  of  funds  accruing  in  tlio 
oporalJon  of  section  1661,  11.  S.,  a»  amoiidod.  f/fUl,  that  tl»>ro  ia 
no  HUthority  for  organizinf;  a  company  of  uuhtia  of  Indians  in  the 
Indian  Territory.  C.  aOKi,  May,  1897,  Also  held,  tliat  tJie  oiyniii- 
zation  of  "boya"  in  the  Indian  Territory  as  home  guards  is 
unlawful  and  can  not  be  aiithorizod  by  the  War  Department. 
V.  11099,  Auff.  22  and  Nov.  ZO,  1901.  Tho  Congress,  in  sections 
467,  2132,  and  2134-2137,  11.  S..  Jiaa  weprossly  forbidden  the  sale 
of  nrm»  or  animtiitilioii  in  (ho  Indian  Torntory.  Keciue-st  was  luado 
for  00  or  more  of  the  latt\*t  pattern  Uiiiti'd  Siatos  rili('«.  with  neces- 
saiy  amnumitJon  and  aiiinitprmenl--',  for  tho  purpo.sc  Qf  arming  and 
equip)>ing  n  iiiililury  luuinanv  wlticU  it  is  propusod  to  orgamzo  in 
tlie  Indian  Tprritory.  IJfU,  that  there  i-f  no  aulliority  of  law  for  such 
issue  of  arms  or  muiutions  of  war.     V.  11099,  Mar.  ^3,  1907. 

IV  E.  Olficcrs  and  enlisted  men  in  the  National  Guard  of  the 
Stato  of  Oregon  may,  after  seven  years'  sorviro,  or  because  of  dlis- 
bility  foractivosurvioo,  bo  transferred  toa  list  known  as  tho  "National 
(iua'rd  Veterans,"  and  shall  retain  tJieir  rank  and  be  entitled  to  wear 
tho  uniform,  llt/d,  tliut  such  ofDooE'S  and  vulistvd  men  arc  nut  a  part 
of  Ihe  Oreaiiized  Militia  of  that  State.     C.  14148-E^  May  29, 1908. 

IV  F.  As  Olio  who  liolds  an  "honorary"  commission  OA  <]uartor- 
master  general  of  a  Stato  is  not  a  part  of  the  Oi'ganizett  Militia  of  the 
Stale,  Md,  tliat  ho  is  not  eligiblo  for  appointment  as  <lLshui«in£  o0ioor 
of  tlio  Slftlo.     C.  1^148-E.  May  IS,  1908.  1 

IV  G.  It  is  williin  tho  authority  of  Congress  to  impose  reasonable 
limits  of  ago  upon  comnussionctl  ollicciti  n8  a  condition  prociKlent  to 
the  assistance  m  the  way  of  money  and  war  material  whicli  it  affords 
to  tho  Oiganized  Miliiia  of  the  sevei-al  Stateit.  Hetd,  that  thii  would 
not  be  un  invasion  of  tho  appoinlin)^  ]iower  in  respect  to  tho  ullicera  of 
theOi^ganized  Mililiawliirhise.'(prts«lvivserve<l  to  States  bv  th«(\in- 
Btimtion  of  tho  Unilc<l  States.     C.  1414S-G.  Feb.  U,  1.910.' 

Hi/il,  that  as  the  (Joveniment  may  condition  its  allotment  to  the 
militia  upmi  the  r»infiirniatiim  of  I  ho  National  tiiiard  lo  ll;i>  jihysiial 
standards  of  tho  Kegular  Army,  it  can  deny  pay  to  u  miUtia  olQcer 
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I    ^/lll^  K  i     VJ      Mil.'    A%  t   i:  ijiiui     JLI  114  T     liib^    I'liV   '  it^ii  V    >*'   vm«=*v    fill    ii   \>k     ffiv^    d«i*(« 

Guard,  befort"  l.licy  tiiv  (Ils(-1i&i'^C(I  from  llie  puard,  htid,  thftt  tlic  fi 
nu-nt  of  a  niembor  of  the  N'ftlioiial  (Juard  in  the  Regular  Army 


» 


upon  the  ground  that  ho  is  not  [ihysically  fit.     C.  I49H.  Mar.  T, 
1911. 

V  A.  TJio  nualiflcfttioiLs  for  cnlistmcnl  in  ihe  militia  depend  tin  tlie 
laws  of  thoStaU's.'  Udd,  tliftl  llio  ]irii)iiljili<inc<>niitiiu'<l  ins^■^t^on  2 
of  tJieactof  Augiiat  1,  1S04  (28  Slat.  210),  providimj  tliat  no  Buldior 
whose  servico  during  Jiis  Im^t  ))n^iCL><lin^  term  of  oniLslint-nt  haa  not 
been  honest  and  faithful  shall  be  again  etiiJBled  in  the  Arinv.  doi-a  not 
precludo  ciilistmi>nt  in  the  militia  of  a  Stat«.  C  18021,  May  10, 1005. 
As  there  ia  no  enactment  of  Congreaa  wliich  rostrifls  strvicD  iu  tho 
miUtia  of  a  particular  State  to  citizen-i  of  that  Htat«,  held,  that 
noncitJzensliip  in  such  a  Stato  would  not,  under  section  4  of  tho  act 
of  Jaiuiaiy  2!,  1903  (32  Stat.  77r>),  operate  to  defeat  a  contract  of 
enlislmcnt  vnten-d  into  by  a  tiunri^idi-nt  who  nt  a  student  of  n  college 
within  that  State  if  the  organization  lo  which  the  student  belonged 
eliuiild  be  called  into  the  service  of  tho  Unitt'd  Slalea.  C.  1414^-0, 
Apr.  11,  1010.  Iltld,  that  the  status  of  a  retired  soldier  of  the  United 
States  Army  would  not  bo  affcclod  hy  aer<*pting  the  position  of  sei^ 
ceant  major  in  a  regiment  of  the  Organized  Militia  of  a  State.  C. 
1^11,  Jan.  SO  and  Juhj  II,  1010.  Held,  that  there  is  no  legal  ohjec- 
tioQ  to  the  enlistment  in  tho  National  Guard  of  a  retirctl  olTicor  of  the 
Regular  Aniiy,  hut  the  «xpt^dt«nev  of  making  such  an  enlistment 
in  not  apparent.     C.  14148-0.  Orf.  2h.  lOOO. 

V  B.  ttpon  request  for  an  opinion  as  t*i  whether  or  not  a  i^ecniiting 
odieor  of  the  Kegutar  Army  has  tho  right  to  enlist  men  of  the  National 

nliat- 
doea 
not  operate  as  a  discharge  from  the  National  GuanI;  and  that  by  so 
enlUting  he  becomes  and  remains  liable  to  such  penalties  as  mav  be 
ButhoriKod  hv  the  law  of  the  State,  Territory,  or  district  in  who."*© 
militia  he  has  been  eidisted.^  C.  S7SS.  Jan..  1899;  139^3,  Jan.,  190S, 
Jan.  S,  1005,  and  Nov.  19,  1007;  16604,  July,  1004.  An  appoint- 
ment to  a  codet-ship  at  West  Point  do4:-»  not  disrhargo  an  enltst«d 
man  from  the  militia  of  a  State.     C.  g$3.n.  Mar.  16.  lOlO. 

VI  A  1 ,  Section  10  <.f  tho  act  of  January  21 ,  1903  (.'12  Stnl.  77S), 
provides  "That  whenever  any  ofTicer  of  the  Organized  Mtlitia  shall, 
upon  reeommendatinn  of  the  governor  of  any  Stal^.  Territory,  or  gen- 
eral commanding  the  District  of  Columbia,  and  when  authorized  by 
the  President,  attend  and  pursue  a  regular  course  of  study  at  any 
military  school  or  college  of  tho  Unitod  Slates,  such  oIDcor  diall  rcceiro 
from  the  annual  appropriation  for  the  support  of  the  Ai-my  the  same 
travel  allowances  and  quarters,  or  commutation  of  quartci's,  to  whidi 
an  oUicer  of  the  Kegular  Army  would  be  entitled  if  attending  sudi 
school  or  eollege  under  ordei-s  from  proper  military  authority,  and 
shall  aLso  rrcoivo  commutation  of  suUsisteuee  at  the  rat«  of  one  dollar 
per  (lay  while  in  actual  attendance  upon  tJio  course  of  inatrtiotton." 

■8oe  Acker V.  Bell  (S7  B.  R.,  356).  in  wljkh  ii  wm  htld  that  andpr  ihomiintitiilinn 
Uid  eUtuUH  of  a  ixirliculitr  Btatr,  n  minnr  over  Itie  ago  of  18  ye*n  it  bound  by  lh« 
•nliMmonl  into  tho  milimry  eerviee  of  ih«  State,  «veu  tliougb  tli«  eviueDt  lif  bis 
poraoto  waff  not  obtained  fur  nich  cnlistiauiil. 

*Sucli  ealiDUiieiit*  ore  nnw  forbidden  by  ('ir.  13,  Adi.  Ceo,  OHlre,  1!i03;  nnd  nny 
inemliiT  iif  Iho  militu  or  Nation*!  Guanl  o(  any  Slat«  who  uow  vulixiB  iii  Ui«  Rl'kuIut 
Artny  wilWut  fintt  kuvLni;  obtaioed  a  dinchitr^  (rainMiid  mililiAor  N'nl.ioiial  (iiurtl  In 
guilty  of  the  uHhom  of  fniudulunt  cnli*Uiu>iit,  for  whirli  lip  m.iy  niihcr  l»<  Iried  by 
couTt'OUirlial  or  di«rhiin«d  without  boaur,  at  tlw  opllou  ut  Lb«  Uovtirouuiat.  Aluo 
MM  Ur.  62,  War  Depl.,  S.  1W6. 
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Held,  Uiat  olBcura  of  the  Organized  Mililia  attending  mi)it«ry  ikIiouIs 
in  the  oporation  of  the  above  law  ai«  iiol  in  iho  military  servire  of 
Iho  Llnit^^'d  Slaltv*.  C.  J^t^S-D,  Dee.  21,  tl)07,  and  Jna.  22,  190S. 
UiUi,  that  as  atleiid»n<?e  by  uiilitary  oflicvra  at  siicli  Ki-hooU  is,  by  the 
8tr(iiit;cst  implication,  rffltrirtod  to  oificent on  the  active  list,  a  retired 
ofEcor  \s  not  authurizod  to  attend  a  niililarv  school  of  iho  United 
StatM  a-i  a  student.  C.  I414S-I;,  Ftb.  7,  I.Odk.  Iltid,  that  a  retii-ed 
oflicur  of  tho  omanizcJ  Mitilia  is  nut  thvifby  eligible  to  attend  tJio 
United  Statea  hnKineor  School  at  Wasliiiicton  fiari'acks,  D.  V.  V. 
14l^S-F,Oct.S9.iWS,  Utld,  that  such  a  militia,  officer  so  eltcnding 
a  mUitary  aclioyj  of  the  United  Stalwt  is  entitled  to  the  samu  Iravtl 
alh>wnncc«  as  an  oliieerof  the  Ke^ularArm^' would  hare  been,  had  he 
beensodotailfd.     C.  14148'A,  Dfv.8.  I90S. 

A  captain  of  the  National  Guard  had  suwt-ssfully  completed  the 
course  atthfliifftntry  andUnvalrySchoolat  Finl.  l^^avenwortb,  Kati». 
Htld,  tlint  ho  mnv  te  ordered  to  Ida  homo  by  iho  Kovernor  ut  his 
Stale  anti  delaiteil  for  the  ciiunve  at  the  Stuff  College  at  Fort  leaven* 
Worth,  Kaii».,  and,  if  »uch  dot^iil  t»  autlioriztnl  by  tho  Prwidenl  he 
will  be  entitled  to  mileage  under  the  above  law,  C.  14.148'Ii,  Julii 
tS.  1906.  An  odiccr  of  t)to  Or>;ani)icd  Militia  was  attending  tho  StofT 
College  at  Fort  Leavenworth,  Kans.,  and  Uvod  in  iho  adjoininj; 
city  of  Leavenworth,  held,  that  he  waa  not  entitled  to  mileage  while 
traveiinft  to  and  from  Fort  Ijeavoiiwtirlh.     C.  J4148-B,*  A'ov.  6,  tO(>6. 

In  the  case  nf  National  Guard  oHicert  who  are  aitenduiff  garrLtun 
ttcluHilff  of  the  United  Stales  and  who  arc  tho  rocii>iorit«  of  commu- 
tation of  cpiarters,  Iteld,  that  umier  the  act  of  March  .'1,  lfl09  (3S 
Stal.  712),  they  are  entitled  to  bo  furnished  with  heat  and  li-jht.* 
which  U  a  lawful  charce  afjuiiist  llic  appropriation  for  rt.«:ular  »upplie«i 
in  the  act  of  March  3,  1909.  V.  14148-*!^  Jan.  1.9,  1910,  Jau.  57 
and  June  19,  1911.  Htld,  tbal  a  militia  ullic«r  who  1:4  so  attending 
a  militoty  school  or  college  in  the  United  States  is  entitled  to  com- 
mutation of  (|nartors.  v.  UliS-A,  June  IS,  1905.  In  tho  caso  of  u 
mditia  oHiwr  who  waa  atteniliiit;  tlie  Post  School  at  Fort  Wayne, 
Mich.,  held,  that  he  wouhl  be  entitlod  to  the  same  commutation  of 
<|uarters  that  a  Ke^ularulhccrwnuld  have  been  entitled  to  tinder  the 
same  circumstances,  but  if  be  were  absent  during  the  entire  period 
of  the  courte  there  would  h«  a  failure  to  "pursue  a  re:;ular  course  of 
study,"  which  would  operate  to  prevent  the  rii^ht  to  quarters  or 
oominutalion  therefor.  C.  14148-P,  Dec.  SI,  !9'j7.  As  tJte  aet  of 
May  11,  lt)(i8  (35  Stat.  114).  which  provides  the  moans  for  the  pay- 
ment of  commutation  of  quarters,  ui  restricted  in  its  operation  to 
"ollicerxof  tho  National  Guard,"  wliich  is  synonymouit  with  the  term 
"Orpanized  MiHtia,"  aa  used  in  the  act  of  January  21,  in03,  h^ld 
that  such  funds  can  not  be  used  to  pay  commntation  of  (|uarters  to  » 
retired  odlcer  of  tho  National  Guard  of  a  state  or  a  civilian  who 
bos,  under  section  23  of  the  act  of  January  21,  1903,  become  eligi- 
ble fur  app<iiiiluient  as  a  volunteer  ollkor  and  aa  such  is  attending 
a  military  school  of  the  United  States.  0.  I4t48-F,  Get.  id,  1908. 
In  the  case  of  militia  oflicers  who  have  become  authori^^ed  to  attend 
tho  Army  AUnlical  School,  held,  thai  thev  are  not  entitled  to  draw 
ataljonery  or  forage  but  there  is  no  legal  ol^jection  to  their  purcha<ung 
fuetl  at  the  contract  ratr»  at  the  poiits  where  such  schools  are  cstalK 

>  SeeSG  E.  10T0,  Mnr.  3.  ttHI.  nod  Q.  0.  No.  70,  W.  D.,  1910.  ^ 

I  *8ee  V  Ceaap.  I)«c.,  203  and  682;  VI  id.,  170:  HI  td,  170.  ^M 
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lished  as  they  are  allowml  quarters.  C.  I4148-A,  Oet.  19^.1904. 
AUu,  htUl,  Hint  Kuch  a  militia  ollk-cr  \a  not  aiithurizcil  to  giurcliass 
clotliin^  (rom  tbe  Quart«rmii«tera  Department  as  tlie  appropriation 
under  which  clothing  is  rurnisheil  in  ititcndetl  to  clothe  the  Anny  niiil 
not  to  furnish  elotliuu;  at  cost  price  to  pcnoits  not  <?jinii«cteU  there- 
with. C.  I4l48~li,  Jan.  S2,  1008.  Hihi.  that  a  militia  olliccr  so 
utlondiii;;  0,  tiiiiitiirv  school  of  the  United  Stat4Vi  is  not  imtitled  to 
any  allowances  while  absent  from  the  school  or  on  oniinarj*  leave  or 
sick  leave'  C.  t^l^S-F,  Frh.  ^.  1909.  Hihl.  that  u  commanding 
otiicer  of  a  post  at  wlucli  nulitin  ollicers  are  attending  a  parrison 
school  .should  recognize  iho  ohligation  of  those  oliicera  to  the  Orgtui- 
izcd  Militia  of  their  States,  by  authorizing  their  alisence  during  the 
period  of  their  performance  of  tlie  <luty  of  participatin<^  in  an  ap- 

Emaclun<;  inaugiirul  ceremonv,  to  which  duty  their  orgumzaUona  UikI 
pen  detailed.     C.  m4S-F,'Feb.  5,  19U9. 

VI A  2  a.  Therctnibur^enient  of  olliccrsfor  expensee  incurrcil  in  travel 
ianowsubstantinllyn".:ultttedbv  the actof  Juno  12, !9ii6  (34  Stilt. 24(1), 
which  U  siipplem^'ntcil.  where  tlie  travel  Is  acoomplisheii  in  tho  execu- 
tion of  niilitin  inspcictiun  in  tlio  iMH^'ation  of  section  14  of  the  act  of 
January  21,  lilO.I,  bv  the  act  of  June  22,  I90f.  {M  Stat,  i-10),  which 
provider  that  traveling  expeiiiMM  incurred  in  «xcc^  of  tho  rc<;ular 
mileage  allowance  shall  ooimtitute  a  charge  i^:atnst  tlio  allotment  of 
Uio  Stat«  in  whose  Iwhalf  the  Journeys  are  undertaken.  HrUl,  that 
in  a  cose  where  a  Ke'tular  olUcor  was  assigned  to  temporary  duly 
at  Seagirt,  N.  J.,  with  the  National  Guard  of  that  State  and  his 
order  carried  no  allowancra  iwwpl  those  authori/,i^l  by  the  milengo 
law,  there  19  no  relief  for  any  excess  of  axpenditure  that  he  may 
have  been  subjected  to  in  the  execution  of  bis  duty,  and  Congrew 
must  be  looked  to  for  the  upnlication  of  a  remedy.  C.  S0369,  Dec, 
t9()6.  Htid,  that  o-s  the  act  of  June  22,  1000,  Ls  restrictecl  in  its  oper- 
ation to  the  rehnbun^cnietit  of  iiuiwctiog  olhcers  "for  tlio  actual 
excess  of  expenses  of  travel,"  a  Regular  olticer  who  waa  remiired,  in 
llie  execution  of  Ills  duty  of  inspecting  the  Urganized  Mililia  of  a 
State,  to  use  a  telephone,  may  not  be  reimbursed  under  the  above 
act  but  fn>m  appropriation  for  the  support  of  the  Quortermaster'R 
Department,  v.  I414S-E,  July  II,  19o8.  Held,  that  as  the  cxpeuso 
incurred  by  a  Regular  othcer  in  having  the  report  of  his  inspection 
of  tho  Oivanized  Militia  of  u  State  typewritten  was  not  one  properly 
charneiible  to  any  of  the  other  aT)pr«>pria lions  for  the  support  of  the 
miUlary  estahlisKmonl.  it  shoulti  be  paid  out  of  the  appropriation 
for  contingencies  of  the  Army.     C.  18112,  Sept.,  J905. 

VI  A  2  b.  Retired  officere  of  the  Regular  Army  are  aaaignerl  to 
duty  with  tlio  mihtia  under  authority  of  the  act  of  March  2.  1903 
(.12  Stat.  fl.t2),  and  not  under  autbonty  of  section  20  of  the  act  of 
January  21.  1903  (32  Stat.  770).     C.  1^148,  Xov.  S3,  1903. 

The  act  of  March  2,  1603,  also  eatabhslies  the  pay  of  such  officers. 
Beld,  that  an  officer  so  detailed  i»  cntitJed  to  the  increased  pay  and 
to  the  allowances '  thus  authorized  from  the  moment  when  hn  report-s 
to  the  governor  of  tJie  State.*    C.  16849,  Fth.  4.  1904.    Utld.  that 

'  See  XIV  Comii,  Dw  ,  63«. 

'  A  relirrd  ofTimr  (.( th<i  It«guUr  Anny  below  the  m<lc  of  major  011  <lut)'  with  (be 
militia  in  nritoniid«d  (ereiiabiuscnieDt  Wllu.-hin!CilKii*owhi<Ti  hciifnl  iimiuindv. 
X\'C».tnj>.  D«-o.  311.  I 

*S«0  XIV  Coiiip.  Dec..  428.  fur  pay  o(  lucfa  oStcer.  See  XII  Coinp.  Dec,  06. 
Sach  an  oBlrer  not  entitled  ha  aA\tafga. 
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duty  witli  the  militia  ia  nut  per  se  uiounteii  duty.     C.  7^/4£-/7, 
Ayg.sm.  Wit. 

The  net  of  April  23,  ]»04  (3;i  Stat.  264).  Buthorixed  tlio  Sccretiuy 
oJ  War  to  a-ttieii  retired  ofRcprs  of  the  Armv,  witli  tliiur  coii.si,M)t,  to 
active  duty  witli  llit'  Oif;ftni/,cd  Militia.  C.  1S41S,  Aug..  1906.  Tliat 
act,  whicii  authorized  full  pay  for  ofllcGrs  so scninp,  was  modifiiNl  by 
llio  act  of  June  V.i,  I'.'OO  (31  Stat.  2-I.t),  which  provicii'il  the  pay  ami 
allowanci-s  of  ti  innjur  tm  lUu  uiuxiiiiuui  ptiy  which  a  n'tin-d  otTtcer 
upon  Kut'h  duty  tthould  rereire.  IhM,  that  a  lieutt'nant  colnnel.  on 
duty  with  the  Natiuiial  Guard  of  a  State,  i»  eutilk-d  under  lus  detail 
to  the  pay  ami  allowances  whirh  a  retirocl  major  woulil  rvceire  under 
a  like  assi^iuicnl.  namely,  full  pav  and  allowances  of  a  major.  C. 
SS967,  Feb,  6,  {909.  llM.  that  a  fctirfd  ofhci-r  of  the  liegular  Armv 
may  hold  any 8tat«,  <'Ounty,  or  munitipal  oflire  and  rw^eive  tlio  emol- 
uments of  1)k!  luinic  without  afTi'^tiii';  liis  niihtury  oflice  or  pay  in 
any  way,  0.  J4O6S.  Jan.  HT.  ISOS.aiid  Dec.  4.  I909.  Held,  that  a 
retire(t  officer  may  liold  any  office  in  tlie  govenintent  of  lUfi  Hlat« 
unless  hu  is  preventinl  from  so  doin(;  by  a  law  of  the  State.  C.  17764, 
Mar.  S4.  lOOo.  Ilrld,  that  there  is  no  statute  of  the  United  States, 
or  existing  regulation  of  tlio  War  l^epartmcut.  wliieli  pndiibito  a 
retired  ofljcer,  who  is  detailed  for  duty  with  the  National  Guanl  of  a 
State,  froxa  accepting  from  the  State  ad<litionftl  compen-Hatioi)  as  pay 
orcxpcuses.  and  that  if  such  officer  holds  a  commission  in  iheOq'an- 
ized  Mihtia  of  the  State  to  which  he  is  detailed  he  can  legally  accept 
from  such  Slate  the  pav  and  allowancea  authorized  bv  the  law  of  tne 
State.  C.  IS41S,  Aug.,  1905.  HeU,  that  (hero  is' no  law  of  (he 
United  States  which  prevents  a  retired  officer  so  detailed  from  hold- 
ing the  office  and  dniwing  the  pay  of  adjutant  (^cnerul  of  u  State. 
C.  17631,  Mar.,  1905.  Held.  tJiat  a  retired  officer  of  the  Itegular 
Army  wlio  is  on  duly  with  the  National  Guard  of  n  State  has  no 
right  to  demand  udditionnl  pay  from  the  State  except  for  expens<>s. 
C.I4O6S,  Feb.  8.  1910.  Held,  that  (he  assignment  of  a  retired  ofJioer 
to  active  duty  with  the  National  Guard  of  a  Stale  docs  not  place  the 
officer  on  tho  active  list  of  the  Rcj^ular  Army  in  the  sense  in  wlkicli 
that  term  is  u-sed  in  section  l"222,  U.  S.  Htld.  in  a  case  wliich 
arose  in  a  State,  where  the  Stale  taw  of  February  26.  lOOS,  pro- 
vided that  "the  United  States  officer  detailed  for 'duty  'willi  that 
State'  shall  have  the  tille  of  niiUtarj' secretary  to  the  governor  witli 
the  rank  of  'colonel.'"  lliat  such  St^ite  lepslalion  did  not  creat«  an 
office  in  the  sense  in  which  tliat  term  Is  used  in  section  1222,  K.  S,, 
widch  proliibitfi  an  officer  of  the  liegular  .^Vrmv  on  the  active  list 
from  holding  any  civil  office.  C.  I84IS,  Jvne.  1908.  Abo  hrld.  that 
while  on  duty  with  the  National  Guard  of  a  State  a  retin^d  officer 
would  not  vacate  his  position  as  an  officer  on  the  retired  Ust  of  the 
Regular  Army.  C.  14003,  Dtc.  4-  1909.  UtU,  that  there  is  no 
Federal  statute  or  regulation  wliivh  wouUl  forbid  a  retired  oflicor  of 
the  Regular  Army  on  college  duty  from  accepting  a  commi-ssion  in 
the  National  Guard  of  a  Stat*.  V.  S^I70,  Oct.  5.  1907.  Held,  thai  a 
retired  othcer  who  bud  been  commissioned  iu  the  National  Guard 
would,  if  the  National  Guard  were  called  into  the  .tervice  of  the 
United  States,  be  entiltod  to  the  pay  of  his  militia  office  during  ibo 
period  of  such  service,  but  not  to  the  pay  pertaining  to  his  olltce  on 
the  retired  list.  C.  lJp63,  Dec.  3.  1909.  lUhi.  that  the  same  rule 
would  apply  during  jomt  maneuvers.     C.  1414S-H,  Feb.  4-  1911. 
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Tbo  act  of  April  23. 1<J04  (33  Stftt.  264),  provides  that  the  Secretary 
of  War  may  a.<)»i^  ri'tireil  officers  to  "staft  tUities  not  involviiip  son'- 
ice  with  iTOopo,  Hiid.  tlint  Iio  may  assijri)  a  n^tired  offic<'r  of  the 
Regular  Army  to  the  duty  of  ii]Hpi>clin);  th«  Orpanizi'd  Militia.  G. 
l4l4S-t:,  Mar.  II.  1908.  Udii.  tlmt  a  retjml  offi<-er  above  the  Hrrade 
of  major,  who  was  on  duty  iiupeclinv  tho  iiiiliiia,  'Ktui  uot  etititlotl  to 
mileaee  under  tiie  act  of  March  2.  1»0.>  (:t:i  Stat.  831).'  C.  1811», 
Sept.S.  1905. 

The  fltatiia  of  duty  which  attaohps  to  a  rutirud  officer  who  is 
nssipifd  to  duly  with  the  Oi'ganized  Militia  of  a  State,  tlioueh  . 
itidefimte  la  sumo  of  its  im-idvnUi,  should  be  huld  to  apply,  iii  tlie 
absence  of  highly  exceptional  eircumstanwa.  to  tht«  entire  period  of 
tjmo  iiitorvemug  bctwiwii  lii^  reporting  for  duty  and  his  relief  there- 
from. Held,  that  a  governor  of  a  State  or  Torritflry  ia  without  author- 
ity to  grant  a  leave  of  ahaenco  to  a  Kegiilar  oflicer  who  has  been  so 
placed  on  duty  with  tho  militia  of  a  State,  which  can  ho  done  by  the 
War  Department  only.     0.  SiSSO,  Nov..  1007. 

VIA  2  c.  Section  20  of  the  act  of  .lamiai-y  2!,  1903  (32  Stat.  779), 
lui  amended  by  the  net  of  May  27,  1908  (35  Slat.  403),  J)riivid('9  tbal 
enliHted  men  of  the  Kejnilar  Anny  may,  upon  the  npphcation  of  Iho 
governor  of  a  State  or  Territory,  bo  delaifod  for  duty  in  connection 
witli  tho  Oif^ni]:c<1  Militia.  iJ^W,  that  an  enlisted  man  so  detailed  is 
entitled  to  pay  and  commutation  of  ration.^,  and  to  quarters,  the 
number  of  moms  beiiip  Gxtnl  in  tlio  Armv  Koguhitioii».  Also  hdii, 
tliat  under  the  act  of  March  2,  1907  (34  Stat.  1 107),  he  la  entitled  to 
a  8ullicicnt  ullownm-v  of  heat  and  liglit.'  Btld,  further,  that  tlio  coat 
of  maintenunco  of  an  enlisted  man  so  detailed  constitutes  a  charge 
agaiiLst  tlie  aiipropriations  for  the  supjiort  of  tho  Army  and  can  not  bo 
paid  out  of  lunds  accruing  to  the  several  Stjites  m  llio  operation  of 
section  I  til)  I,  K.  S.,  and  the  act  of  ilanuary  21,  1903,  both  as  amended. 
O.  I414S-F,  Ftb.  5.  1909.  Heltl.  further  that  commulivti.ui  of 
rations  *  may  lawfully  be  paid  in  advance  to  an  enlisted  man  of  tho 
Itegulnr  Ainiv,  who  hiM  been  nlaced  on  detached  service  with  the 
Oi^umzcd  Militia  of  the  State  ot  I'eiuwylvauia.     C.  I4148-G,  Nov.  9, 

VI  A  2  d.  The  law  Authorising  tbo  cstnbltshment  of  a  force  of 
Phihppiue  Seouta  vests  authority  in  tho  President  U*  appoint  sucJi 
oflicera  as  "he  sliall  deem  nece-ssiuy  for  the  proper  control."  Jldd, 
tJiat  in  vitrw  of  iho  restriction  in  tho  ulxive  language,  the  UTtsigrunent 
of  an  officer  of  Philipjiine  Scouts  to  duty  with  tJie  muitia  of  a  Territory, 
would  beunliiwfiii.     0.  227. ;S,  Vth,  \\,  190S. 

VIB  la.  Section  14  of  the  act  of  Jauuaiy  21,  1903  (32  Stat.  777), 
in  deHcrihin?  what  part  of  the  Natioiia]  Guard  of  a  State  ahall  par- 
ticipate in  a  Stiite  camp  of  instruction,  uses  tlio  words  "  such  portion." 
Held,  that  it  is  wit Iiin  the  discretion  of  the  governor  of  a  State  or  Terri- 
toi-y  to  detenniiie  what  portion  of  its  Organized  Militia  "sliall  engage 
in  actual  field  or  camp  Ber\'iee  for  instruction."  G.  1414^~A,  Hay  £, 
1905.     ndd,  that  the  olficera  of  Coast  ArtiUoiy  Reserve  organizations 

>  XII  Camp.  Doc.,  9S. 

•ScoX^IComp.  i)w.,28T.  Th«re  U  iii>aull)oritji>f  Inw  for  tJi*  jwymentof  cruii- 
lailtaUon  ol  uuartera.  tiiiit.  luicl  li^-lit  tu  ctilinli-d  aww  uf  Ilie  Anny  wlien  deluilMl  fur 
Ktvlra  wiUt  the  rnililu  inul«r  t)i«  sj-I  ol  May  27. 1008. 

*  PornUiMoG.  O.  tlS.  par.  Ill,  W.  D.,  Aug.  2».  IRIl.  1 
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may  be  ordered  lo  tini^a^  ui  preluntiiarv  field  or  camp  aeirico  far 
msiriirtii.ii.     G.  l414S~U.Jan.  4,  >•'>"■ 

VI  B  1  b.  Scctiou  14  o(  ihc  net  of  Junuar>-  21,  1903  (32  Slat.  777), 
contains  no  realriction  an  to  tlic  place  where  ihe  "  actual  field  or  ciiiii|> 
ser^'ioc  foriitt^lrui'tiuii"  sliiill  tiiko  plucv.  Held,  that  that  ts  coiitroUed 
by  the  eovonior'fl  dbrrolinn  Rubject  tn  the  condition  that  the  mihlin 
oi  Olio  Stale  con  on  tlio  initiative  uf  that  State  Ptt^  throuj^i  another 
Slate  only  with  the  lat  tors  consent.     C.  l4H8,Dee.Sg,  I90S. 

VI  B  I  c.  The  governor  of  a  State  asked  ponnl's^on  lor  the  First 
Battalion  of  Arlilloi^-  (Coast)  to  cainii  for  three  days  at  the  pina  at  an 
Army  pnxt.  Hdd,  that  the  mere  Wjition  of  tifii*  Xationnl  Guard 
oiyanization  in  camp  on  the  reservation  (or  purposes  of  iiifitruction 
does  not  classify  the  camp  as  a  participation  in  the  encarnpmonts, 
maneuver*,  or  fiehl  instruction  of  any  part  of  the  Rc)^lar  Army,  oven 
though  ICpiTiilar oHicets  acted  as  instnictors.  The  insliuclion  should 
properlv  be  c]ft.'>.ti(i4vl  tus  that  contoniphited  iti  section  14  of  tlie  act  of 
January  21 ,  1903.     C.  l^l^S-A.  Apr.  SO,  W04. 

VI  B  ]  d.  At  a  Sliile  enomipment  held  under  section  14  of  the  act 
of  Jnnuaiy  21.  190^  {:{J  SUul.  777\  Hubsi^slcnce  stores  mav  he  sold  to 
orTteeis  and  the  saJe  will  be  regaixled  as  a  sale  to  the  State  under 
section  17  of  the  act  of  Januaiy  21,  1!)03,  and  the  fwUin^  price  sliould 
be  tJie  cost  to  the  United  States  plua  10  per  cent  for  transportation. 
0.1414s,  Auo.  6,  1904. 

VI  B  1  fl  (1).  As  the  service  of  the  disbursing  ofTicer  under  section 
14,  net  of  January  21,  1903  (32  Stat.  777).  is  limited  to  field  or  ramp 
sen'ice,  and  as  quarten^  are  not  furnisliiid  to  olficers  for  this  kind  of 
serrice,  hrltl.  that  commutation  of  quarters  can  not  he  paid  to  sucli  • 
diabumnf;  olhoer  for  the  time  so  apont  by  him  in  camp.     C.  1414S~A, 

Sfpt..  1004. 

VIB  1  «(2}.  A  disbursing  oliioer  purchaM>d  rations  under  section 
14  of  tjie  aetof  JanuRiy  21,  1903  (32  Swt.  777).  Held,  that  he  ran 
take  eretlit  for  the  amount  artnally  .spent  if  tlie  average  dors  not 
exceed  the  value  of  the  Kepular  Anny  ration,  but  if  tJie  averajie  doea 
exceed  t)ie  value  of  the  ration  he  can  take  credit  to  tJie  amount  of  the 
value  of  tlie  RejjuJnr  Army  ration  oniv.'     V.  I414S-B,  Aug.  II,  1906. 

VI  B  1  e  (3).  Wagons  wei-e  hired  by  Cavalry  troops  of  a  State 
while  on  a  practice  march  on  which  they  engaged  in  actual  field  iteiA-- 
ice  for  in.slruction.  HeM,  that  under  section  14  of  the  act  of  January 
21,  iyo3  (32  Slat.  777),  tJie  cost  of  hirinp  such  traiLtportalion  U  a 
proper  charge  against  tJie  State's  allotment  of  funds  under  iM>ction 

1661,  II,  s.    c.  1414^-A,  Oci.  16,  mm. 

VIB  1  e(4).  Two  enlisted  men  of  the  National  Guard,  wliilo  on 
their  way  to  a  State  camp  of  instruction,  were  taken  sick,  necessitat- 
ing mcdiciil  attendance.  No  medical  officer  accompanied  Iho  troops. 
The  ti-oop  commander  employed  medical  (iltcridftiieo  and  now  a-tki* 
to  be  reimbursed  for  the  sum  Vaid.  Held,  that  tliere  is  no  authority 
in  section  14  of  the  act  of  Jiinuary  21,  iyi)3,  for  the  payment  of 
medical  e.\pen.se3  of  sick  militiamen  who  wore  taken  sick  while  on 
their  way  to  a  State  camp.     C.  16925,  Aug.  10,  1909. 

VI  B  1  e  (.i),  A  member  of  the  orKaniz«>d  iniUtia  of  a  State 
became  sick  with  epileptic  fitt<  dui-ing  a  State  encampment,  and  wu 
so  violent  that  it  waa  ncce-s&ar)'  to  seiiif  him  under  two  attendants  to  hia 
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home.  Ilfld,  tliat  as  the  expen»e8  incittred  in  the  trAn»portAUoti  of 
this  sick  mail  w<tc'  iiifoswary  mul  rcasiniablo,  tlie>'  art'  proppfly  pay- 
fthlcoiJtof  LheS(aU>allotJiH>iit  under aectiuu  1661,  R.  S.,  asami>mlo(l, 
ami  soclioii  14  of  the  act  of  Jaimar>-  21,  19i)3.  C.  l4i48~E,  Feb.  19, 
iSlOS. 

TI  R  1  e  (6).  Certain  faniieTS  of  a  State  claitncd  rcmuricrntioa 
fur  damage  doiii'  to  crup9  by  troops  of  lliu  National  Guard  during; 
niaiiouvei-s  held  in  cnnneftion  with  a  State  oncAmpnient,  Hrkl,  pay- 
ment of  such  a  claim  would  not  coiiKlitiitc  it  Inwrui  char>;e  nf^ainst  tftc 
allotment  of  tlic  State  in  the  operation  of  .lection  1661,  K.  S.,  aa 
amended,  and  could  bo  made  onlv  a»  incidenlal  oxpensc:*,  but  only 
when  autnorized  by  thoSerrotary  o?  War :  and  where  before  the  pneam|>- 
niRnt,  a  lea^e  had  been  exlH^utefl  pi-oviding  for  placing  tlic  liMised 
premised  in  the  same  conditiun  in  wliich  they  wero  at  the  beginning; 
of  the  eneampmcnt.     C.  i4t/,S-<;,  Oct.  I,  I.W9. 

71  B  I  c(7).  Certain  olliecrs  purt-luuted  (run^portatiun  to  a  8tat« 
ftncftiupment,  as  piior  to  the  nei'efwitips  of  ench  insc  it  whs  not  possi- 
ble fur  the  di»ibursing  officer  to  Kccuri'  flic  transportation  or  make 
ftrranfrements  for  it.  Held,  that  the  Slate  dUbursin;'  olFirer  may 
runmbume  these  ullicr-i-s  for  the  expeiwcs  of  such  travel  ui  Uioso  cases 
where  the  travel  was  properly  ordered  and  the  expenditures  were 
actually  made.     O.  iit^S-D,  Oct.  31,  1.907. 

VI  B  I  e  (S).  The  horse  of  a  stalf  oITiccr  had  been  foundered  in  the 
Kcrvice  while  the  officer  was  in  camp  and  the  horse  was  left  behind 
until  it  idiould  be  in  lit  condition  to  be  shipp(xl.  Held.  Unit  the  St^ilo 
disbiir»in(*  olficpr  may  lawfully  reimbni-se  the  owner,  a  moTUit4>d 
oflicer,  fm-  tlio  uiitnunt  expended  by  him  in  tlio  trnnsportatioii  of  the 
horse,  wjiich  had  bt-en  u^ed  by  u  niembpr  of  his  stalT,  from  the  place 
of  eiicam|>menl.baik  to)iiNh<nne.     ('.  I4148-I),  Oct.  le,  im7. 

VI  B  1  e  (9).  During  nmneuvei^  in  a  Statu  S'JS-6.')  was  ex]>ended 
from  the  appropriation  for  "  Knrampinent  and  maneuvers,  Organised 
Mihlia,"  in  cnterlaining  tJio  visiting  foreign  military  attachlS).  Held, 
that  tlie  funds  arrniinp  to  the  State  under  that  appropriation  are 
subject  to  the  re.'itrietion^  in  sectioas  15  and  21  of  the  act  of  Januarj' 
21,  1903  (.■i2  Stnt.  77S),a3  amended,  and  are  not  available  for  paying 
the  cost  of  entertaining  foreign  military  atlachfo,  who  may  bo  present 
at  a  State  eiicampment.     C.  l^S^S-U,  Dec.  eS.  1909. 

TI  B  2  a.  Pn-et'ding  joint  maneuvers  witli  the  Repiler  Army, 
lands  Were  loused  f<ir  manouveriiig  puqioscs.  HeUi,  that  theHo 
l«ases  of  lands  to  the  United  States  operated  to  deprive  the  lessors 
of  tho  iiso  and  iKJSses.sion  of  such  land  during  lh«  jieriod  of  the 
maneuvers  and  to  that  extent  prevented  their  use  by  the  lessors 
for  grazing  purposea.'  C.  l(tr>S5,  Sept.  S6,  1904.  Before  the  hegin- 
niiig  of  ttie  le]wo  ct>rtain  of  the  lands  wero  used  for  quartermaster 
anilcommissary  depots  under  conditions  which  indicated  an  under- 
8t«n<)ing  betwwn  tlic  proprietor  and  the  quflrtcrnititilcr  tlml  the 
lands  vt-m  to  be  »o  used  for  a  reasonable  ctimpensation.'  fhltl, 
that  tht-re  was  an  implied  contract  for  a  reasnnablo  compensation 

'  XI  f^anM>.  l)oc.,  iS^,  in  which  iL  in  hold  that  tlio  United  StatM  U  ni>l  liable  for 
damam  by  ntv  to  Inndu  Unwd  m  a  niilitary  mauetivpr  cunii). 

*  Pavoieitl  la  advnut-e  by  oiniiili.  <juart«,  or  ^wu,  (or  leuNnl  lanila  of  niiicli  th« 
li>»e«  nw  lM'4'n  |)liu<i-ct  in  ]HMMMion  by  thu  luwur  u  aol  in  vinkliuD  tif  wc.  SfiiS  R.  S. 
(Xlt  Cooip,  I>oir.,  783.) 
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for  tJio  use  And  ooctipnn^v  <^f  iIm'  pn>mi<u»i  from  Augt»t  1,  100-t,  to 
Atiraist  25,  1904,  ftnd  olOiougli  Iviuw^s  for  lliiit  [x^riud  wtiirli  wi>n> 
iiiaiic  out.  ftfUtr  August  25,  1904.  am  incfTfTtiiiil  to  croat«  an  nrtiinl 
t«nii,  llii\V  mity  be  irciitvcl  its  n  ii<juklntiun  of  ihf  cliuni  for  us«  mid 
ccimiioiiMfttinn.     (.'.  !G,535    Xov.  IG   /JW.J, 

VI  B  2  b.  Whfin  till)  (Wanizoa  Militia  and  the  Regular  Amiy 
serve  lo^llit^r  us  coutouinlatixl  in  scctiou  9  of  the  hcI  of  Muy  27, 
IMS  {35  Stat.  402),  vrhicn  amends  section  1.1  of  the  act  of  Jaiiuan- 
<  21,  1003,  held,  that  thi!  onu  hundrni  and  twvn1)^-fourth  arlioloof  war 
requires  that  no  officer  of  the  militia  of  a  particular  Krudo  can  rank 
anv  K.-jj«Iar  oIiic«r  of  that  grade.     C.  l4!.iS-F,  Sept.  12,  1908. 

VI  B  2  c.  Section  15  of  tjm  act  of  January  21.  1903  (32  Stat.  777), 
providi'H  for  "participation"  of  tlie  militia  in  ' "eucampmfnt,  maneu- 
vers and  liold  mstruction"  of  any  )mrt  of  the  Kegular  Army.  Utiii. 
that  "participation"  bp^i'is  whvn  the  movement  from  tlie  several 
rcndezvou.'t  bi-^ins  and  ends  when  the  troops  reach  th«  place  of  their 
respective  iviidezvous  on  tlicir  return.  During  tiiis  period  of  time 
they  are  entitled  to  the  same  pay,  subsistence,  and  transportation  as 
troops  of  tho  Regular  Aniiv.     V.  1J,IAS,  A^i^.  4,  Z^-^- 

VI  B  2  d.  In  tlie  ajmuaf  acts  of  nppropnalion  for  support  of  tho 
Army,  certain  sums  are  provided  for  the  exnenBes  of  joint  encamp- 
ments of  the  Regular  Army  and  Organiwd  Militia,  fftlii,  that  none 
of  these  funds  can  lawfully  he  transferred  to  a  disbunilnfj  oflicer  of 
a  Stale,  but  they  must  no  disbursed  by  tho  regularly  appoiiilcd 
oflicors  of  thti  scvonil  staff  departments  of  tho  Regular  Army.  C 
HH8-F,  July  I,  tOOS,  and  />«.  lA,  tfilO. 

VI  R  2  e.  flpon  a  n-i^uest  for  information  as  to  the  i>ropcr  manner 
uf  securing  frtuispurtalion  for  the  Organized  Militia  of  a  State  tu 
and  fi-om  the  maneuvers  on  a  military  reservation,  it  was  held,  that 
under  section  15  of  Iho  act  of  January  21,  I9U3  (32  Stat.  777), 
transportation  of  the  militia  forces  mitst  be  obtained  in  the  same 
way  and  in  pursuance  of  the  same  statutes  and  regulatjons  that 
wouhl  be  applied  in  obt^iining  tnuisportation  for  corresponding 
detachments  of  the  Re^lar  Army.     0.  14t48,  Stpt.  II,  I90S. 

VI  It  2  t.  An  the  adjutant  general  and  cerlain  oilier  atnfT  o6iC4>rK 
of  tho  Organized  MiUtia  of  a  State  were  not  designated  Irr  tJie  Secre- 
tary of  Vi  ar  to  lake  part  in  the  joint  eneamnment,  hrld,  tlint  the  luro 
of  an  iiutomohile  for  their  tran^jportaliun  from  the  Siato  capital  tu 
t3io  place  of  tlie  joint  encampment  of  the  Hegiilar  Amiy  and  the 
Organized  MiUtia  does  not  coastitutc  n  liuvful  cimrgo  agatusl  (lie 
appropnation  for  the  jomt  encampment  of  the  Regular  Army  and 
tJie  Orcanized  Militia.     C.  14148-11,  Hfpt.  0,  1910. 

VI H2  %.  At  a  joint  eacampmcnt  tliu  followmg  question  was  raised, 
viz.,  can  the  oflic<?rs  and  enhsted  men  of  the  ()iT;ani7.ed  Militia  who 
participai«  in  such  joint  encampmeiil  be  pennitlcd  to  purchsso  sub- 
.sisleiicc  stores  for  sale  to  oHicers  and  enlislod  men  of  the  Regular 
Annyt  Sleld,  that  such  slorfts  should  be  sold  \o  them  at  co^t  pricM. 
that  is  at  the  same  pricivs  which  aiv  dmrgi-d  to  oDiccrs  and  enlisted 
men  of  the  Army  under  the  same  circumstances.  C.  tiliS,  Am.  6, 
1904. 

VI  B  2  h.  A-s  section  15  of  the  act  of  January  21,  1903  (32  Stat. 
777),  restricts  the  allowances  to  which  tho  Nataonai  Guard  iH'cumeii 
entitled  when  they  participate  in  eneauipnionts  with  the  R^jular 
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Arrov  U>  "pay.  siibaisUnco,  and  trnnsportalion,"'  held,  that  forsRS 
woufd  uot  be  iillowed.     C.  /.(/.{*'.  .hihj  IS.  lOKi. 

VI  B  2  i."  KatjonH  arn  furniNhRtl  to  tne  Xationul  Giianl  when  H  par- 
ticipate in  oncAmpiticnt  with  tho  Kegular  Arinv  tindor  Hcclion  1.^  of 
tlioactof  Jnnuarv21,  11)03  (32  Stat., 777).  //(K  I'lat  fui'Hor  took- 
iuK  iJurpoDcs,  iinilor  tlio  Army  Kogiilations,  may  be  iflstiwl,  as  it  ifi 
nsncl  to  cook  th«  ration,  and  hav  for  bodding  purjiosos  nmy  bo  iesumi, 
as  it  i»  a  minor  allowanco  which  wan  probably  imludcd  in  the  sub- 
slanlial  uUowam-cs  iiicnlioncd.     ('.  l.mS,  Si[it.  IS,  190S. 

VI  B  2  j.  The  api-rojiriation  act  for  tho  Army  of  April  23,  1904 
(33  S( III,,  265),  coiilaiiH'ii  n  <!iuisc,  i.  <-..  "For  j)iirch(iso  of  snbuistpnca 
and  supplies,  one  hundrwl  thoiisanii  dollars"  in  connection  with  joint 
encanipracDt.s  of  tho  militia  witli  tlie  Itegidar  Army.  IhUl.  thnt  tho 
lan^iflge  is  broad  enough  to  anthurizo  tho  employment  of  eiviliiinK  to 
bako  bread  under  tho  same  circumstances  which  would  justify  tlunr 
emplovment  for  tho  luimo  purpose  in  connection  with  troops  of  tho 
Urgular  Army.  C.  16534,  'f"iy  ^7  and  Ang.  S,  IOO4.  The  same 
ciauwof  that  ftpproprinlion  can  bo  used  to  pay  for  tho  ordinary  labor 
nocBBBHTy  for  tho  liiuuUtiig  of  subsistence  storcH  in  tho  inunouver  camp 
composed  of  both  Keculars  and  Volunteers,  but  JifJd,  tliat  tho  pay  for 
tho  labor  rcouired  should  bo  made  from  the  apjiropriation  for  tho 
subsistence  of  tho  Army  and  tho  subsistence  of  tlie  militia  in  propor- 
tion to  tile  strength  of  the  Ke{;ular  and  militia  forces)  composing  (ho 
camp,     a  I65U.  J»lv  '^7.  -^"5-  3  and  8,  lOOA. 

VI  B2k.  Bakery  profits  are  neither  pay  nor  ftllowanres.  fl'eW.that 
fi  mdilia  or^anizntion  which,  under  section  15  of  the  act  of  January'  21 , 
1903  (32  Stat.,  777),  participates  in  an  encampment  at  an  Army  post 
for  lesit  than  10  daj's  i»  not  entitled  to  nhare  in  the  bakery  »avitigK  of 
thoiiost,     a  ims-n.  May  21  and  June  10,  I'MS. 

VI  B  2  1.  A  Kcpment  of  Heavy  jVrtillei^',  of  the  National  Guard, 
whicli  was  purticiputinK  in  a  joint  Armv  and  Navy  maneuver,  con- 
trwted  varioTw  biilsfor  tr«nR|iortfttion,liCi>or,anrlmaterial,and  the  bill 
of  (he  superintendent  of  Slalo  arsenid  for  hoard.  lodpng.  and  tranii- 
fers  while  on  State  duty  attending  to  business  at  the  camp  of  tho 
guard.  Hfld,  that  ofiiet'i-H  of  n  StAt«  Nuliono]  Guard  can  not  con-' 
tract  such  bills  as  they  deem  desirable  at  tlicir  discretion  without 
reference  to  or  attthoriti'  of  the  pi-ojier  bureau  of  tlie  War  Department, 
for  payment  under  Heclion  15uf  thoaetof>Funuao">2)i  1903.  C.  1414^, 
OH.  SS  and  Dtc.  IS,  1903,  and  Jan.  m,  IOO4. 

A  private  of  llie  National  Guanl.  who  had  been  on  duty  at  Camp 
Cant.  John  Smith,  Jamestown  Exposition,  was  not  able,  because  of 
sicknew,  to  aecompany  hi.-*  repimeiit  home  and  was  [daced  in  a  civil 
hospital.  Ildd,  that  (ho  bill  for  Ids  lioHpitid  expenses,  wliicli  was 
incurred  after  the  breakinn  of  camp,  <an  not  bopaid  from  funds  of 
the  I'nited  Slates  in  the  handti  of  the  diahursiiig  oiticcr.  C.  1414^-J), 
Oct.  Sand  I/,.  1007. 

VI  B  2  m.  The  act  of  appropriation  for  tho  support  of  the  Army,  of 
April  23, 1904  (33  Stat., 265), appro))nated  money  for  tho  mihtia  pur- 
tieiputing  in  joint  encampment  with  the  Itegidar  Army,  infer  alia,  for 
"  transiKirt ation  of  the  mdi tia  and  it«  Kupplie-;,  clotliiug,  and  equipage, 


\ftiao  of  land,  and  damage  to  property. '      llrtd,  that  the  above  clauso 
*  Ah  olllcer's  travel  allovranco  in  liiniied  to  acttul  tniuporlatioD  (XI  Comp.  Dec., 
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miisl  proviclo.for  tlio  payment  of  dainuf'es  ruiluriUly  ami  neceesarily 
ftriwng  out  of  the  use  of  tlifl  Innils  lea.'^ca  for  tho  pitr]K)se  fit  niiLlnrv 
rtiauvuvcre,  an,  for  iiiistKiirc,  if  coitsidcrttblo  bodicn  uf  troups  inarcli 
throt^i  and  over  tho  fields  in  iJte  execution  of  tactical  prohlcnuj,  a 
certain  amount  of  damai;o  to^i-ouing  orslnnilicg  crnp^  will  in«vital>ly 
ensue;  fences,  detarhod  buildings,  and  indusuros  will  also  be  so  uaed  as 
to  make  rcnaira  nucessary,  but  tho  theft  of  fowls  atid  aniinals,  the 
lareeny  or  leloiiioiis  tuking  or  curryinj;  awny  of  Hrli<'}e6  of  pergonal 
property,  or  the  wanlon  destrmt  ion  of  auch  property,  or  injuries  which 
are  not  Husceptibk-  of  compensation  in  the  mumier  herembuforu  de- 
scribed, are  damageji  which  are  not  pavnble  out  of  tho  above  appro- 
prtalion,  nor  aro  tlicy  siiscopliblo  uf  ficjuidation  by  a  rosort  to  the 
method  provided  in  the  leases.  Rtcxrmmended,  that  the  seTornl 
govomora  interiMii1«d  in  the  nianeuvcix  l>c  advbi.Ml  that  clainut  for 
damagm  due  to  tortious  acts  of  individuals  can  not  be  paid  out  of  any 
appropriations  nf  Congre*i  and  lliat  fi»r  titat  i-cason  tlie  States  to 
which  tho  mihtia  forces  belong  will  be  expected  to  provide  for  iJieir 
adjuslment.  C.  IG^jS^,  May  tO,  1904.  ihUl.  that  damaj,'©*  to  prop- 
erty used  during  maneuvers  con  only  be  paid  if  there  Ls  a  contract, 
expresa  or  implied,'  providing  therefor;  that  it,  they  woidil  then  bp 
inclu<led  ns  a  part  of  tho  cunipensatiou  for  the  use  of  the  land,  C 
t.i07l,  Ah^.  2S.  1003.  Hfld,  that  the  executive  departments  can 
neither  onlcrtain  nor  adjudicate  claims  far  unli<iuidetcd  damages  to 
building,  crops,  fences,  or  land,  by  troops  during  maneuvers,  C. 
tJfSI7},Juhj  2ii.  190H.  JItld.  that  such  claimnnls  must  have  riN-ouriH) 
to  Congress  or,  in  a  liniilcd  class  of  coses,  to  the  Court  of  Claims. 

a  tes'^s.  May  10. 1004. 

During  tho  nrogrcw«  of  joint  maneuvers  with  tho  Kctrular  Arm^,  the 
troops  entered  upon  certain  parcels  of  land  wiuch  hail  not  been  made 
the  subject  of  leasee.  Clatm.t  were  made  for  rent,  and  for  injury  to 
crops,  fences,  etc,  llthf,  that  the  claim  for  rent  should  be  rejected, 
but  that  the  claim  for  injury  to  crops  and  fences  after  adjustment 
should  be  paid.     V.  1$5!S5,  S'ov.  3.  tki-',. 

A  railroad  company  that  carried  Nationid  Guard  troops  to  a  joint 
oncampmcnt  submitted  a  claim  for  S8.30  for  loss  of  wjuipment  on 
baggage  car  which  was  so  used.  UfM,  that  the  War  Oeparlnunit  can 
not  par  this  claim  for  the  reason  that  none  of  the  approprintioniri  at 
tho  sen-ico  of  tho  War  IVpartuicnt  can  bo  u*o<l  for  tho  adjustment 
of  unliquidated  damages  unless  express  provision  has  been  made  by 
contract  to  i-uvcr  such  adjustment.  Alio,  lifUl,  that  the  equipment 
lost  was  not  a  legitimate  pari  of  the  cost  of  transportation.  C.  14971, 
July  80,  1004;  811402,  Sept.  Hd,  HHIG. 

'Sec,  XVICmip.  Dec.,  ,'>S9,  foriiueationaariaioKwlivnpremlMBarvocfiiptedwilliiout 
loMM.  Dratitaii.  U.  R  ,  30  4't  <'1p,,  US:  Brtnncn  v.  U.S.,  id.,  219;  rilmiui  r.  U.  R., 
U.,SS3;I  Comp.  Dec.  L'BI.  2S3:  II  id..  174. 488;  IV  id..  4«:  V  id..  093.  TTO;  VI  irf,  707. 
Rut  payment  mny  be  niailt'  for  wc>rk  or  mutL-rmb  lumisliiKl  uiid  iec«ive(I  undw  a 
coDlnct,  «xpn<nor  implied,  tlimiRh  thp  prifo  in  aot  fixed  by  mich  conlntct.  Hr('liii« 
v,  U.  e.,  IV  Ct.  do..  ITS:  Dcnniii  v.  If.  6..  'M  Id.,  MB;  Pitman  v.  V.  8.,  id.,  rQ;  I 
Comp.  Doc..  283;  II  id..  3l»;  III  id.,  36.'>.  565;  VJ  Id.,  US,  mi;  VII  id.  (d«tcd  Mar. 
12,  1901).  And  where  it  ia  to  th«  iatenwt  o(  the  United  Statoa  tho  Socrotuy  cf  n'or 
nuty  eiii«r  lotu  a  supplmn^nlal  contract  witli  a  contractor.  dlwcoitiniilnK  an  e:ii>4iiig 
rantrart  nn  payment  to  thi'  roii1r«i-tor  of  A  alipulalMJ  sum.  V.  8.  v.  Corliw  BlOMl 
ErMtln*  Ci. .  Ill  I".  S  ,  321;  Soturlw  p,  V.  S,.  30  Ct.  ru,,  31;  III  Conip.  Dec.,  M[ 
VI  ill  ,  1)53.  Hw  4  Op.  Atty.  Omi..  327;  Sid..  409, 618; »  Ul..  81;  14  Id..  21.  IBR.  T1i« 
act  <•!  Mar.  3,  lOOS  (3&  Sut.,  740),  i«  available  as  an  apptopriatiuo  act  lof  Ibe  |iay> 
tnont  of  duaa^  to  property.  ^h 
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VI  B  2  n.  Ilip  United  States  is  not  rrspniisiblc  for  the  unlnwrul  arU 
uf  its  soldiers  or  ctnptoyom.  T)ii<  remedy  in  such  a  case  ia  a  Buit 
Rgainst  the  individuals  who  rommit  the  trespasii  or  an  nppliontion 
for  relief  to  Congress.  0.  16525,  May  19,  1904.  ff^K  "int  the 
Unite<l  States  ia  not  lej^aUy  responsible  for  torts  of  its  officers  or 
agent"*,  whether  of  conimi^ion  or  omission.  C.  16SS5,  May  ID, 
I'ji).',}  Utld.  that  it  is  nut  within  thu  power  of  any  of  the  executive 
department."!  to  rompenKale  an  individual  for  daniagei*  duo  to  tortious 
acts  <-ommitled  by  the  Ortjaniwd  Mihtiii  of  the  Slatea.  If  thero  be 
any  remedy  for  such  iniuries,  it  must  consist  in  «n  application  to 
the  State  or  States  by  whose  tntojw  the  wU  woro  eominil  Iwl.  Mon*- 
over,  it  is  beyond  the  power  of  an  oHiccr  of  the  Wiir  Department  to 
eonimit  the  I'nited  States  to  the  payment  of  tortiou.t  damagM; ' 
and  a  contmet  purportirifi  to  do  so  would  be  without  opertitive  force. 
V.  nSSff,  Feb.  27.  lOffS.  X  private  horse  that  had  been  used  in  joint 
maneuvers  wiut  shot  by  a  militiaman  after  the  eiieanipineiit  while  the 
man  and  his  or^anizalion  were  on  the  ears  en  route  home,  about 
nine  hour*' journey  from  (he  eneflmpment  proimd.t.  //fW,  that  the 
injur)'  done  was  not  diit?  to  the  art  or  order  of  any  person  in  the 
nnlitanr'  establish  men  1.,  and  that  reimtmrsempnt  can  not  lawfully  he 
made  hy  the  L'niled  Stiitis,  itiid  the  injured  parly  shouhl  look  to  his 
State  or  to  the  indivi'lunl  hy  whom  tho  animal  was  shot  for  rompen- 
aatJon  for  the  loss  he  hii.s  .sustained.-     ('.  JilMl,  Oct.  /,  lfJ<'/,. 

VI  C  la.  If  a  quarter  section  of  the  public  domain  tins  been  with- 
drawn from  entry  and  set  apart  for  use  as  a  rifle  range,  held,  that  no 
further  action  would  be  necivisarv  as  n  condition  to  tlio  expenditure 
of  money  in  the  improvement  of  the  range.     f.\  19708',  Aug.,  1909. 

71  0  1  b.  Tho  title  to  the  lands  pun'hnsed  under  the  provisions  of 
section  J601,  R.  S.,  as  amended,  for  use  as  State  target  rangM  will 
vest  in  the  United  Stnte-*.  llfU,  that  tho  relation  of  the  State  or 
Torritor)'  or  district  to  such  lands  is  that  of  a  trustee  vesti-d  with  tho 
charge  and  charged  with  the  Bilmini.stration  of  aueh  properties  for 
iJie  purpoNO  fur  which  they  were  acquired.  ('.  1979S,  May  29, 
1906.  field,  that  it  is  not  legal  to  enter  into  a  contract  binding!  the 
Unit<*d  Sliitfw  for  the  i)ur(lni*io  of  property  from  future  appropriations. 
f.\  m9S9,    Mar.  15,   1909;  WSH,   Fth.  0,  19()9.'     Utld.  that  after 

C roper  notice  has  been  received  that  the  title  has  been  appm%'ed 
y  tho  Attorney  (.ietieral,  payment  may  bo  made  for  the  lanil,  the 
deeds  recorded,  and  all  papers  forwarded  to  the  War  Department. 
C.  S08(S4,  Apr.  3,  W(i7.  /IrM,  thiit  a  State  may  be  the  vendor  and 
pay  for  the  ranee  out  of  its  apportionment  tinder  section  1661 ,  li.  S., 
us  amended,  tne  title  to  lie  a])pn>ved    by  tlie  Attorney  General 

>  Piunaa  v.  V.  S.,  20  Cl.  Vh.,  2&5;  tiibboiM  v.  U.  &..  8  Wot).,  209;  id..  7  Ot.  Oa., 
105;  Moma  v.  V.  S.,  14  Wati.,  ftSl. 

Juilye  Sinry  in  hh  work  va  n^-ncy.  fvc.  319,  enyt:  "It  (i  pbin  that  the  Government 
iljvell  in  iiot  ri<spi:>ii>ib1r>  for  Hil'  inUrniMUiciti  or  wmo^  or  nrftli|t"odra  or  Dmiaiiotis  oS 
duty  of  iho  lubonliiuiM  oiScvm  nr  agents  emplo)w]  la  1I10  pablic  Mtvice;  for  It  doM 
ni.t  undertake  to  guarantee  U>  aay  penma  the  fi<l«lfty  o(  «n^  ol  tha  ofllc«ra  or  ageati 
whumiteuiiiloya.  nnix-ibatwnulc  iDvoIvwit.iDallilaoporaUuiuiiincndleMcaibanwtt- 
iiiAitla  unci  ill  til  ml  I  In*  and  |(VP«■^  wlifch  wnuld  be  tnibvpndvo  o(  the  public  ini*rwito." 

'Willie  tli«  Q'^ii'emineni  it  iiolpecuDlarilv  rMpanfibl#[orlortsconunIt(«dby  ofllcera 
and  «iiliiit«d  men.  tlie  luiti.'r  an;  in  riwp'n).4ihl«,  nad  ande  froin  thHr  Imbtlity  to  civil 
rail  may  and  idu>iild  in  mm«  covr>re(t  by  ibo  tlfty-fourth  arttcte  of  war  bn  proceeded 
igUMt  an  nqiiirod  by  iliai  ariivle. 

*  See  eec.  3736,  K.  8. 
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under  awtion  365,  R.  S.     C.  2086^,  Jan.  7,  1009.    The  provisiona] 
of  section  3r)5,   R.  8.,  havp  bran  ronstrued  n»  not  rorbirUlinz  Oio] 

t)un'Iiii»c  of  Ituid  by  the  Uiiit«d  StfitM  prior  to  lliu  cuiisviit  of  a  tofn^j 
atiire  being  obtained,  but  as  appK'injr  to  the  exp«nditiire  of  monpyl 
upon  such  land  after  purchase,'  luUi,  that  the  rwordiiig  of  tho  docds, " 
etc.,  is  a  proper  chargo  ni;ai[ist  the  umoiiut  ailottJMl  to  the  State  for 
the  pupcha-so  of  a  target  ranRo.  C  SOSfl/,,  Apr.  3,  10(17.  UrUl,^ 
tWt  tho  niLvinent  from  a  Slate's  altotinciit  under  uoction  1661,  R.  S.,J 
aa  amended,  of  the  foUowin^  i^xprmsea  connected  with  the  acquir-; 
ing  of  a  target  range  are  allowable  if  the  acquisition  of  tho  rango  isi 
conaummntiHl :  (1)  Expense  of  travel  iu  seeurint:  an  option;  (2H 
exponsra  involved  in  wcuring  the  consent  of  tho  owners  to  sell;  (3) 
thci  expense  of  ])rc]Mirtilioii  of  i\w  tttlo  for  submission  to  tho  Attorney 
Gejieral;  (-1)  tho  expense  of  the  nerossarj-  surveys;  (.■>)  the  expons* 
of  tho  purchaso  of  the  lund.  Held,  huwcver,  tliat  tho  surveymg  of 
a  proposed  range  and  the  obtaining  of  options  to  lands  which  were 
not  later  required  ran  not  properly  bechnrged  to  ibeaiititment,  nor 
i»  it  proper  to  pay  a  consideration  for  an  option.     V.  t&7&8,  Dec 

SO,  ilm.' 

VI  C  1  e  (l).  The  ivniing  of  jjioiinds  for  target  nmge«t,  or  of 
frrounds  or  buildings  for  Bhooting  galleries,  together  with  the  expenses 
necessarily  atlenrhng  their  adaptation  for  use  in  the  instnictJon  of 
tJio  Organized  Militia  in  small-arms'  firing  are  proper  subjects  for  the^j 
expencuture  of  the  sums  accruing  to  the  State  m  tho  operation  o(^| 
section  1661,  K.  S.,  iis  iimcndcd,  and  act  of  JauuaiT  21,  1903  (33 ^^ 
Stat.  775).  aa  amended  by  act  of  .June  22,  1800*  {34'Stat.  449).     O. 
14148-11,  Sept.,  um.     lield,  that  the  approval  of  the  Secretary  o'^ 
War  is  not  rot|uirc(l  in  the  case  of  lunds  lejised  fur  target-range  pur-^| 
poses  under  the  act  of  .Tunc  22,  1  Odd  (.31  Stat.  449),  but  tho  approval  " 
of  the  governor  of   ijic  Stale  is  iftjuiiwl.     C.  S0989,  Apr.,   1907. 
Ufld,  that  if  the  lease  contains  an  option  for  the  purchase  of  the 
pioiierlv  the  exerctw  of  the  option  would  require  the  approval  of 
the  Secretai-y  of  War.     G.  209^0,  J-^dy  5,  1907.  ■ 

VIC  I  c  (5).  It  is  not  usual  to  require  an  abstract  of  tilJe  to" 
property  leased  by  the  Government,  wheiv  the  lease  is  not  for  a  \on^ 
term  of  years  and  <loea  not  call  for  payment  of  the  rental  for  the 
entire  period  in  advance.    If  llio  lease  of  land  for  ti»o  as  a  target 
ran^  is  for  a  long  term  of  yeai-s  and  the  i-ental  is  paid  in  advance, 
the  lease  should  be  properly  exeeiitwl,  acknowledged,  and  recorded, 
and  evidence  slioidd  be  furnished  of  the  title  of  IJie  lessor,  in  order 
that  the  Governnirnt  may  be  asauiHid  of  the  oncupancv  during  the 
term  for  wliich  the  rental  has  been  paid.     Where  the  lease  is  from 
year  to  year,  oi-  for  less  than  five  yeare,  and  calls  for  the  rental  to       1 
lie  paiii  fioni  year  to  year  during  "the  lease,  it  is  assumed  that  the^| 
party  in  possession  of  the  premises,  claiming  as  owner  and  oxecutiiig^f 
the  lease  as  such,  is  entitled  to  execute  the  lease,  and  it  is  not  \isu»I^H 
to  r(K|iitre  evidence  of  his  title.     The  description  of  tho  proporty^| 
should  be  in  temis  sufficient  to  identify  it,  but  neeil  not  be  as  exacb^| 
aa  B  requiiwl  in  n  coiiveyruire  of  pio|)ci-ty.     If  tho  lease  is  for  a  Khort^f 
term,  it  is  not  necessaiy  that  the  signature  of  tho  lessor  shoidd  l>e^| 

"  15  Op.  Atiy.  Cob.,  218,  ^| 

*in  C<ymp,  !>(«..  216:  VI  id.,  133.  '     H 

'Sod  XIV  C«mp.  Dec.,  SSe.  ^H 
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tllbouj^b  it  would  be  pi-eft-rablc  to  ilo  so.  Uiilesa  ovidenco 
as  to  titlp  is  rumisiuHl,  it  in  IjeJieved  llmt  Uio  loaso  slioidd  not  atipuUto 
fur  ihi'  i-onlul  to  he  piiid  in  iidvtint'o.  O.  20089,  June,  1909,  Apr. 
and   ilai/,  I9t0.     Had,  that  the  lease  of  land  for  use  as  a  target 

rriiiit^  sliuiild  sliuw  ibc  purpose  fur  wbich  tho  prcjniscs  oro  loused. 
C.  HODaO,  Jan.,  1907. 
VIC  I  0(3).  AIt4^r  the  allotment  of  funds  Apportioned  lutdor 
section  lOtil.  K.  S.,  for  tbv  purpose  of  leiuuii;;  lund  for  use  lut  11  target 
ran^,  tbe  detail-i  of  the  lonao  devolve  u;Kin  the  Htato  fvuihorltios, 
luid  Ibei'o  is  no  objection  to  tbe  piiyiiieiit  of  tbe  Hum  dut^  on  its  louse 
in  advanoo.  Ileta.  (but  such  a  lease  may  extend  over  aevend  yenrs. 
0.  19798,  Maij.  ami  June,  1907.  .V«  no  contract  can  be  mnde  that 
will  bind  future  appropriations  by  Congruss,  heJd,  that  it  would 
not  be  proper  to  enti'r  into  iiii  obligulion  to  louw  land  for  use 
aa  u  tui^>t  raufie,  to  bo  sutislled  out  of  future  aUotiiienti)  wliich 
may  not  ranterializo;  but  money  could  be  set  aside  from  allotmonl^ 
of  apprupiiiitioiis  jJready  made,  of  tbe  rental  fur  tbo  entire  period 
of  the  lease,  as  the  proA-isious  of  section  30D0,  K.  S.,  relating  to  exi)en- 
diturcs  of  annual  appi-opriations  for  the  senices  of  the  liscnl  year 
only  bas  been  beld  uot  to  apply  in  tbo  uccountin;;  of  funds  issued  to 
tlte  niililia  under  section  lli'il,  It.  S.,  and  section  14  of  (be  act  of 
JanuuiyJl.  I9t)3.  C.  2150G,  Oct..  1907;  14US~li,  Jan..  1906.  Tbere 
is  no  legal  objection  to  a  lease  for  a  term  of  five  years  fi-om  Miiy  1, 
1007,  for  a  lump  consideration,  paynble  in  advance,  tn  in  the  account- 
ing for  the  appropriation  made  by  section  IGOl,  l\.  S..  as  amended, 
tlie  liscid  year  is  not  consiilered.  O.  BIHOG,  Oct.,  i907;  Mar.  and 
Jvlif,  190^;  SmS9,  Dec.  t908}  A  l»aac  for  a  tarect  range  was  for 
10  years.     Iltid,  that  unlewi  there  are  funds  from  the  exLslnig  appro- 

Eriution  to  meet  tbo  rental  for  the  entire  period,  a  stipulation  Bliould 
p  inserted  in  the  lease  to  the  effect  that  its  continuance  beyond  one 
year  is  conditioned  from  venr  to  veai"  upon  future  iippropriatiuna 
from  which  the  rent  can  bo  paid.  G.  209S9,  Dex:.,  1909,  Mar.,  April, 
and  May,  1910.  Held,  that  there  wouhl  be  no  objection  to  nn  o))tion 
in  such  a  lun^  term  Icuse,  on  tbo  part  of  the  te^seo  to  termutate  the 
lease  upon  ijiving  90  daj-s'  notice.     G.  SloOO,  Oct.,  1907. 

VI  C  I  c  W.  The  property  intondi'd  to  be  leased  was  not  do- 
scribed  in  terms  sufUciont  to  identify  it,  but  lield,  that  If  a  certain 
"strip  of  land"  answering  to  tbe  description  is  used  for  target^-rooge 
purposes  during  the  period  specilied,  the  let>»e  followed  bysiK^UW 
of  the  preruisea  may  bo  regarded  as  sullicient  for  the  purjiose  in 
view.  The  runt,  of  coiiree.  should  not  be  P'iid  in  advance.  G. 
Z0989-A,  Apr.,  1910. 

VI  C  1  d.  .\n  ollieer  of  the  Organized  Militia  traveled  under  compe- 
tent orrffrs  in  connection  with  llie  ac<|ui;)ilion  and  development  of  tar- 
got  ningea.  IlrJd,  that  he  was  entitled  to  bis  actual  oxpens'S  for 
Uuvel  and  Buliaistenoe  out  of  tbo  funds  nliuttod  in  tlio  operation  of 
Bcction  I6«l ,  K.  S.,  as  amondod.*  O.  t^t^S-E,  Fefc.  B,  1908;  19798, 
Apr.,  1908. 

VI  C  I  e.  If  a  lease  fr)r  a  tai^et  range  provided  that  the  butldinf>8 
sliould  be  insured,  htld.  that  the  expenditure  involved  in  taking  out 
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the  inMirancc  was  n  proper  one,  and  that  tlio  policy  sliould  Iw  kept 
irith  tlto  otlitM*  papers  iit  re^rart)  to  tho  lenso  in  tlto  (custody  of  tlio  diR- 
bureing  officer  or  his  succcHsor.  C.  £0989,  Apr.,  190S.  '  llio  alxivo 
exponmture  would  bn  a  part  of  the  consideration  for  the  rentAt  of  the 
properly.  But  held,  if  tiicro  is  no  provision  in  tho  lease  requiring  tho 
lessoe  to  insure  the  buUdiiij;;,  tho  payment  of  promiiim  for  insurance 
would  not  bo  a  proper  charge  ngainst  the  appropriation.'  C.  ^i989, 
May,  1 90S. 

VI C  1 1.  A  t*am  of  mulea  was  purchased  out  of  Stjite  funds  for  u»o 
on  a  St4ito  riile  range.  IltUi.  ihut  tliere  is  no  uullmrily  for  iiuning 
forage  purchaHed  from  funds  aprruine  in  I  he  operation  of  miiion  Ififil, 
R.  S.,  Kir  mules  so  purchased,  and  the  necussarv  forago  nuisl  be  pur- 
chased from  State  funds,     C.  1U48-G,  Dtc,  1909. 

VI  C  1  ff.  The  necesfiity  for  the  presence  of  water  on  a  tftrcet  nnge 
in  cose  of  lire,  and  alxo  for  tho  uxo  of  tho  mon,  is  well  iinderstouu, 
Held,  that  if  it  is  necessary  to  dif;  a  well  and  equip  the  same  with  a 
pump  and  tanks  to  render  ii  raugo  suitable,  tho  n«C6saar>*  exjienso 
connected  therewith  would  he  n  proper  charpe  against  the  apportion- 
ment of  that  Strite  in  the  Biini  approprial^'d  by  Ouigri'ss  Jtuie  '22,  . 
1906  (3-1  Stat.  449).     C.  10798,  July,  }9(J7.  ml 

TI  C  I  b.  A  State  leased  a  target  range  Hith  fimda  from  its  allot- ^^ 

ment  under  section  10(U,  U.S.     A  Mr. ,  under  a  claimed  prejtcrip- 

tive  ri;fht,  prnjjosed  to  run  a  road  along  the  beach  in  such  a  way  aa 
to  Beriouslj'  interfere  witJi  the  operations  of  tho  range,  as  Iho  road 
would  be  in  the  danger  zone  Iwtween  tho  (Jring  point  and  the  bav. 
Held,  that  although  a  I'nited  States  appropriation  in  used  for  t^« 
payment  of  tho  rental,  tho  lease  is  one  entered  into  by  the  Stste'^dl 
with  tho  letssora,  and  the  matter  is  one  for  the  consideration  of  tbo^| 
Stato  authorities,  who  sliould  take  it  into  tho  State  court*  for  the  ^ 
purpoao  of  Becking  whatever  remedy  ia  neceaaary  and  proper.     <?.       , 
£1606.  Oct.  SO,  mn.  ^ 

ViC  I  i.  t)ii  rei]ue«t  by  tho  Chief  of  Division  of  Mihtia  Affairs  for^H 
an  opinion  as  to  thu  membership  of  a  hoard  appointed  to  examine 
into  elaima  for  damiigi'S  to  property  because  of  target  praoliee.  it  was  , 
hdd  that  it  ia  usual  for  leasee  of  land  for  target  practice  purposes  tol 
stipulate,  concerning  the  memhenihip  of  the  board  to  pass  on  damagal 
to  tho  property,  that  one  member  kIihU  be  appointed  by  the  leesor,' 
one  by  the  lessee,  and  the  third  by  these  two  so  appointed,  and  that 
their  linding  shall  be  final  when  aiiproved  by  the  otubureing  olTic*>r  or 
by  Borne  general  olTicer  of  the  mditia.     C.  S()i)8!)~A,  Apr.  28,  1910. 

VI C  I  j.  The  lease  of  a  tract  of  hind  for  use  as  a  rifle  range  provides 
for  the  payment,  inf^r  (i/id.  or"dauuigc«doneaa8pecirir4i  to  crops  and 
all  other  property  on  said  premises."  A  claim  was  Bubmitti^d  for 
S24.75,  tho  value  of  fruit  ttves  wliich  were  dealroved  or  removed  in 


» 

I 


onlor  to  better  adapt  tho  preuiises  for  the  purpo»ee  for  which  they 
had  been  leased.     Jlfld,  that  the  claim  i»  a  lcgitiuuLt4>  claim  against 
tho  futuls  placed  to  the  crocUt  of  the  disbunnng  oflicer,  under  sectioa^^ 
1661,  R.  S.,  as  amended,     f.  S0989.  May,  1909.  ■ 

VI  C  1  k.  ]jnnd  wus  purchased  frtini  appropriations  made  by  Con-^| 
gress  for  the  u»o  of  tho  militia  of  the  State  ».'<  a  rille  range,  the  tiile^^ 

■  XrV  Camp.  Dec.,  833.    laminnr*  ot  buildiiiga  on  a  n-ago  UuU  hu  Inch  lowed  ia 
not  AUtborixM  under  the  act  ef  Juno  22,  1006  (M  Stat.  450). 
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being  in  tlio  ITnilcd  Stat«w.  Held,  that  it  mjjiht  Ijp  leusi^d  for  UftO  as  a 
paature  tinder  such  wjiiditions  iis  woiilil  not  inl i>rf nr*^  in  any  way  with 
tlio  use  of  til©  range  for  the  pnrpnaee  for  wliich  acquired.  TIip  ri'nt 
would  belong  to  tno  United  States,  niid  bIiouH  bo  dcpoaitod  to  the 
cn-dit  of  miacelJaneona  receipts.  It  would,  however,  bo  lojiaJ  for  llic 
adjutant  gonoral  of  the  Stat«  to  anthorizft  tno  use  of  the  range  for  pas- 
ture, under  a  revorable  liconsp,  and  eondilions  might  b«  iniposiMl  ro- 
quiring  the  Uccnaec  to  do  eertain  work,  under  the  wipon'ision  and  lo 
the  satisfaetion  of  the  adjutant  gonoral,  in  the  nature  uf  bettenncnta 
of  miige.     I",  Si(;4(i5.  Apr.,  19W. 

VI C  2  a.  Tilt'  art  of  June  22.  1906  (34  Stat.  AW),  makes  provision 
in  faviir  of  the  militia  for  the  promotion  of  riflo  priwtitt'.  tlilii.  that 
tint  appropriation  o'iv*rs  payment  of  salaiy  ana  expenses  of  inspor- 
tors  engafited  in  Uie  work  of  promoting  rillo  practico  within  uStato, 
except  during  encampment,  maneuvers,  etr,,  wlien  they,  with  other 
militia  are  entitled  to  par.  transportation,  and  KuI»iiM«'nro  under 
another  appropriation.  Also  AfW,  that  the  act  of  June  22,  1906, 
woidd  not  cover  the  puyment  nf  a  vearly  (*uni  to  ofRcem  or  enlist^a 
men  of  the  Organiiwa  Klilitia  of  a  Stjito,  where  the  Inws  of  a  Stalo 
provide  for  the  ])aym*iit  of  .1  rents  per  shot  f()r  from  50  to  2.50  rounds 
fired  bv  each  man  on  a  Stato  range  during  tho  year.  C.  S0I6S,  Aug. 
8,  /S0&.  lltUl,  that  lh«  expemiiture  for  the  inridpntal  expenses  of 
earrvilig  on  rifle  matches,  including  pay  of  men  workiii_g  tiirgots  and 
purcliase  of  prizes  can  only  become  a  proper  charge  against  the  aJlot- 
mrnt  to  a  StJit«  under  section  1661,  It.  S.,  ti»  amended,  when)  tlio 
subject  presented  has  be^-n  made  the  subject  of  the  favorable  exercise 
of  (liwrotion  on  the  jmrt  of  theSccretarj-  of  War,  in  which  cas«  thwo 
pxiM>ndituros  would  be  properly  chargeable  to  that  portion  of  the 
allotment  wt  aside  for  the  promotion  of  riHe  practico.  C.  20W8, 
Juhi  IS.  1909. 

VI C  2  b.  The  service  of  teams  of  .'i  men  from  each  company  of  tho 
■  NatJonal  Guard  of  a  State  at  a  target  competition  ordered  oy  llio  gov- 
^-rnor,  htU,  \o  be  "actual  field  or  camp  service  for  inatniction,"  and 
the  m«mlM>n*  of  tho  teams  entitled  to  pay,  subsialence,  and  transporta- 
tion under  section  14,  act  of  January  21,  1903,'  C.  1A1A8~A,  Aug. 
St,  1906. 

VI  C  2  c.  On  roquont  fur  information  as  to  whellier  or  not  StAte 
teams  at  tlio  annual  competilion  at  Seagirt,  N.  J.,or  elsewhere,  may 
be  paiil  frfim  funds  a.  cruinj:  to  i  tm  ^evonli  Slate»  under  soetion  ItiSI, 
R.  S.,  and  «eclion  14  of  the  act  of  January'  21,  1!K1.3  (.12  Stat.  777), 
i*W,  that  transportation'  and  subsistence  may  be  so  paid,  C.  14148, 
Ftb.  il,  t.K)3.  Hfld,  also  that  the  cost  of  coinnuitation  of  rations 
at  a  rate  spivified  in  Army  Reguiations  would  constitute  a  iirojxir 
charge  in  favor  of  enlisted  militia  competitors  psrticipatmg  in 
ma^-hes  at  Seagirt,  N.  J.,  against  the  allotment  accniing  t«  a  Stat« 
in  the  operation  of  se<tion  14  of  the  adof  Jiuiuary  21,  1903  (32  Stat. 
777).     V.  1414s- A,  Mays.  1905. 

A  rifle  team  to  represent  a  Stato  in  tho  national  niat<'h  11;  niad« 
up  of  men  from  dilTerrnt  companies.  Urld.  that  each  man,  respec- 
tively, is  entitled  lo  pay,  transportation  and  sulxHislenie  under  Moction 

'  X  Comp.  Dec..  4TT. 

*  XIII  C^mp.  Dec.  71&,  an  ofBcw  not  «ntitl«d  lo  nUleagv. 
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14  of  tlio  act  of  January  21,  IWtS,  from  tho  duto  of  Ktartini;  from 
tho  stalioii  of  his  company.'     C.  I/fl48-B,  Aug.  10,  1906. 

A  team  tomjimmd  of  commisMonod  ofRoors  and  ortli»toil  men, 
Iiavint!  boon  soIol-UhI  to  rcpresuiil  tko  Oi^nizt'd  Militia  of  a  Stat«  or 
Territory  at  tho  national  mat^'h,  actually  attoncU  tho  nalioiial  coiii-l 
potiliuii  fur  a  ^^rvator  ]]6riod  of  timo  titan  nocwwarv  to  iilioot  thM 
national  ttiatrh,  and  partiripat«n  in  prior  nmtrhmi.  fldd,  that  whilol 
in  attendant^)  on  tlio  national  inatclt  tliu  Mibsist^'iico  of  tJio  onlii^ted) 
inon  will  be  dofrayod  frHiu  tho  support  of  tlio  Army  and  while  iaj 
ationdanco  at  thr  prior  iiiatchiw  tJio  subMistoiico  of  tho  onJinlod  i»oa| 
will  bo  defrayed  from  llio  funds  a<'criiini;  to  tlio  State  under  itgil 
apportion  incut  nndt'v  Koclion  IfiGl,  K.  S.  Tho  oommi».'iiont>il  <itiic«nM 
must  Ktibsi»t  tlicmsclves  from  tiioir  pay  as  do  rogular  offiwra,*  Gt 
1414S-O.  Au^.  19  and  W,  lOOH. 

An  organization  of  nrlillvn'  in  a  State  wa»  dasMicI  as  ^eKe^^'e 
militia  and  not  a  part  of  tho  National  Guard  of  tho  State.  It  doea] 
not  receive  anv  fumls  from  the  Stato'K  a|)portionment  undor  sortioaj 
1661,  R.  S.  lltUl,  tlxnt  sen-ifo  in  that  utvaniisntion  does  not  raunM 
aa  service  in  tlio  National  Guard  tif  tho  htato,  tliaC  ran  be  uswd  to^ 
render  men  oU;^blu  to  serve  on  tho  State  riHo  teaui  at  tho  ualiuuul 
match.     C.  197!)S,  July,  1007. 

On  a  nxfuetit  that  livo  ofliciin*  of  tho  National  Guanl  be  per- 
mitted, as  spRc^t^tors,  to  anompany  tlie  Stato  team  of   IS  to  tha 
national  niatdi  at  Scuprt,  N.  J.,  it  wa.s  h<td,  that  traii.-<piirtaU<in,  payj 
and  subeistom«  can  not  be  idluwod  thmn.     C.  imS  -A,  June  S,  IfKiJiA 

VI  D  1.  Section  18  "f  the  act  of  Januarj'  21,  lfl03  {32  Slal.  778)1 
provides  that  cnvh  State  or  Territory  kIuJI,  durin;;  tho  year  n£Xt\ 
prtctding  each  annual  allotmont  of  funds  in  a<:rordanre  witJi  nKtioilf 
1661,  It.  S.,  lus  nineiulod,  roqiuro  ovorj'  company,  tmop  and  battery^ 
in  its  Organized  Militia,  not  excused  I>y  the  Guvcrnor,  lo  participatoj 
in  practice  nianhes,  camps  of  instnlction,  or  drill  in^tmctioR  at] 
armories,  or  tar<;et  practice  fur  a  stated  time,  or  number  of  days, 
and  have  requirc<l  during  such  year  an  inspection  by  an  officer  of  tho 
militia  or  of  the  Kesular  j\j-my.  ittU,  that  tho  word  "year"  refoni 
to  a  calendar  and  not  a  fiscal  yoar.     G.  1414^,  May  SO,  1903. 

Vn  A.  Section  1661  K.  S.,  a.s  amended  by  the  act  of  Juno  22,  1906] 
(34  Stat.  450),  makes  provision  for  tlio  promotion  of  riflo  practice. 
Held,  that  tho  oost  of  transportation  *  of  freight  of  target  suppliea  froia  ■ 
tho  State  arsennl  to  the  tlilTerent  riflo  ran;^  in  the  Slate  is  a  proper 
charge  aeain.Ht  the  above  appropriation.  C.  14I4S~F,  Apr.  10,  tOO;/.  ] 
Also  A<^  that  the  above  appropriation  include?)  authority  to  pav  fur  J 
tho  storage  of  ofiiiipment  pcndmg  the  completion  of  the  lease  of  Uwi 


target  range,  and  to  nay  tJiu  dray  chai^on  from  the  place  of  stora^ 
to  the  place  where  tj 
Feb.  9,  1007. 


to  the  place  where  tjio  equipment  is  to  Iki  instailod.     C.  lAt^S-VA 


vn  I).  Tho  cost  of  transporting  new  maleriid  and  supplies  wliich 
are  issued  by  the  stalT  departments  to  the  Organized  ^lilitia  will  be 
borne  by  the  United  States  and  paid  out  of  '■Tran.'*p(irtBti<in  of  the 
Army.       But  htld,  that  the  cost  o]  retuni  transportation  from  the, 

■  X  Comp.  Dec.,  392  ait<l  {TO. 
»  X  Cwnp.  Doc.,  VM  bdJ  471*. 
'SmXIII  Cmnp.  Doc.  420.    AppropriaiionR  far  Ri^ilor  Anay  not  available  U^t\ 
payment  of  tmwportation  ot  militia. 
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State  Rrmori*^*  In  tlio  dtpols  nn<l  ftraflimls  of  tlio  United  Stat«  can 
not  be  paid  from  '"TrauHportation  of  tlio  Army."  Also,  held,  that 
artinle.i  *if  eotiipment  nmi  Riipplioa  which  havel>Mn  rentierpd  unaer- 
vi(Ciiil)lc  bv  Inir  w<'nr  nnd  Icnr  in  1h«  service,  must  I>e  trniupoii«<l  at 
the  cost  of  the  Stiite  to  whirh  they  have  bppn  issued  under  ita  ftppor^ 
tiotiiiicnt  of  serlion  166!,  R.  S.  Also,  hM,  Hint  rci>aira  mfldo  neces- 
sary by  reason  of  ^inavoidable  accident  or  fair  wear  and  tear  in  the 
scnico  can  not  he  differenlifttcd  from  those  which  have  been  made 
noc©3aary  throuKh  neuloct  or  cjirclessnctss  or  avoidable  ncc-idcnt,  in 
determiniii}'  the  cost  of  payment  of  transportation.  C  im^-0; 
Det.  4,  190G,  Apr.  18,  1907,  Mar.  24,  1908,  Jan.  5, 1909,  and  May  S, 

J910;  I44S5,  Fib.  27,  1903. 

t  Vn  C.  The  act  of  April  23,  1904  (33  Slat.  205),  forbids  the  pay- 
ment of  any  of  the  expenBea  of  the  Organized  MiUtia  in  joint  encamp- 
ment with  the  Ki'gular  Army  o«t  of  funds  approprialfld  for  the 
HcpiiliirArmy,  and  the  act  of  Jirno  12,  I'JOfi  (31  Stat.  249),  limits  the 
expenditure  of  funds  apprcpriated  for  expensea  of  the  Oi^anized 
Militia  so  pai'tici|iatiii^  \n  joint  encampments  to  the  period  uf  time 
from  thedatoijf  leai-ing  the  home  rendezvous  to  dnteof  retnni  thereto.' 
Hf!d,  that  a.  Htat«  can  not  bo  roiniluii-Aed  for  freight  nn  hlanketn  and 
ponchos  shipped  from  the  State  arsenal  to  stations  of  the  dilTorcnt 
companies  as  part  of  their  equipment  for  movement  to  the  camp  of 
instruction.     C.  I4148-C,  Feb.  IS,  1907. 

VII  D.  The  (.'oraplroller  of  the  Treasnir  having  decided  that  the 
travel  of  the  rifle  team  of  the  Tcrrit.ory  of  Hawaii  tnvra  IfoDohdu  to 
Camp  PerPr',  Ohio,  and  return,  under  orders  from  the  War  Depart- 
ment, arrangements  having  been  made  by  the  Teriitorial  autboritiea, 
was  pniperlv  chargeable  against  the  mo  rat*  amount  allotted  by  the 
Socrctarj'  of  War  to  the  Territory  of  tlawaii  from  funds  appropriated 
by  ( 'oiigies.-!  for  the  support  of  the  militia,  anil  that  the  travel  of  the 
team  is  therefore  as  troops  of  the  United  Stntcjt,  and  that  the  laws 
relating  to  the  tran.sportatiiin  of  United  States  troopa  apply;'  and 
Itliat  the  team  is  entitleil  to  tran.sportation  at  a  rate  not  to  exceed  56 
per  cent  of  the  compensation  for  surb  Government  trananorlation 
over  50  iier  cent  land-grant  line^  aa  .shall  at  that  lime  be  rharfjcd  to 
and  paid  by  private  parties  to  any  such  company  for  like  and  smiilar 
transpfirlation,  and  it  is  also  entitled  to  bond-auleit  deductions  over 
the  (  entral  Pacific  bund-aiilcd  line.  Ueld,  that  the  above  derision 
of  the  comptroller  would  be  held  to  apply  to  rifle  teams  from  the  dif- 
ferent Stales  a^t  well  as  to  tlie  team  from  flawaiijOs  the  ordciw  for  such 
travel  are  issued  with  the  prior  sanction  of  the  War  Department,  and 
the  payment  for  the  expense  of  executing  such  orders  is  made  from 
approjiriations  by  Congress,  expended,  as  stated,  through  a  disbursiQg 
officer  of  the  United  States.*     C.  19798,  Aug.,  1907. 

VII  E.  A  railroad  claimed  that  the  Militia  of  n  State  wliilc  travel- 
ing under  War  Department  orders  was  not  entitled  to  the  .Wjper 
cent  land-grant  reduction  which  is  allowed  the  United  Stat^^s  when 
regular  tn)ops  are  transported.  /7fM,  that  the  travel  required  of 
Orgnnizcd  Militia  under  the  onlere  of  the  War  Depart  mentis  as  troops 
of  the  Unitcil  .*>talo-s  and  that  the  laws  relating  to  the  transportation 

'  For  Iran^portaiioD  of  hnnw  of  mounUxl  oflicert)  (rorn  home  rendezvous  to  the 
pUco  of  eDcampment  and  r^lurii  s<«  X  (.'onip.  D«c.,  237. 
*  See  X  Comfi.  !)«'.,  227.  Traonxirtatiou  o(  horaea  of  muunt«d  <iSiceni. 
'SeeComptrollcr'B  DncJaiau  publmfaeil  la  Cir.  No.  41,  June  22, 1907. 
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of  Unitoil  Stales  troops  apply.    The  paymeDt  under  tho  act  of  ^larcfa 
23,  1910  (36  Stat.  2M  and  2.'>'»),  for  hucIi  travel  shoiilil.  thorpfure,  bel 
ffuviTiii^ii  hy  tliu  iianii)  rL'strictious  an  apptv  tu  tho  tniibtportaliun  uf  1 
troops  of  the  United  Slutes.'     C.  Iil48-G,  'May  iO,  1910;  19708,  Aug, 
8,  im;^  14148,  Aug.  BS,  1907. 

TH  p.  Tlifl  spriitj;  iiupectioii  of  militia  bnlloiivs  re^uirMl  trav«tj 
by  an  annaraent  foreman  of  a  dialrict.  Held,  that  this  travel  is  a] 
lawful  charge  u^tiiii^il  the  fundi*  aiTiiiiiif;  to  the  Stale  in  the  operation  I 
of  twctiiin  l<>r>l ,  U.  S.,  and  svrUoii  14  of  the  act  uf  Januiuj  21,  1903,  ul 
aniendc<l.     ('.  I4I4S-F,  Mot.  13,  1009.  I 

VHI  A.  Tho  intent  of  Congress  in  its  hfjlslation  respecting  th«^ 
mihtia  Uaa  been  t*)  contiibnte  to  its  aupport  by  proriditig  the  arms, 
annamcnL,  rluLhing,  end  e<|uipmcnt  which  were  neevssat^'  to  prepare 
it  for  active  service,  leaving  to  the  States  Uie  duty  of  providing  it6  1 
armory  facilities  anu  current  expenites,  including  »uch  outlay  a.**  might] 
ho  found  ueoossary  (or  the  security  and  pre!ier\-ati«n  of  the  ariuaiuenti 
and  mihtary  Btorea  provided  for  ita  use  by  the  General  (iovernment-.  I 
Held,  that  tho  co»t  of  the  itistallation  of  wall  lockers  in  the  barracks] 
to  preserve  arms  und  equipment  should  be  defrayed  by  the  State  audi 
not  by  the  United  Statet*.  C.  IIOSS,  Aug.  22,  I90t.  UrU,  Ihat] 
wall  lockci-s  cnn  not  be  supplied  under  B«clion  3  of  tho  act  of  June  22, , 
1906.     C.  14148-C,  M,i]i  2.i.  imi. 

Tin  B.  Wliero  aliens  desired  to  use  a  State  armor>-  for  drilli 
put^oses;  aug^tattd  that,  as  the  association  of  aliens  might  result  in] 
acid  con.stJtuting  a  violation  of  the  neutrality  laws  and,  9»  s\ic\\,  call? 
for  action  ou  tho  part  of  the  proper  departments  of  the  United  States  ; 
Oovenmient  with  a  view  to  the  maintenance  of  its  neutrality  ohliga-j 
tions,  tho  proposed  orgnnization  of  aliens  Iw  regarded  with  disfuvor,  j 
and  iheDepartment  of  Stale  be  re<jup~^ted  to  advise  the  proper  Slate] 
authorities  of  the  coiiwqueiices  wluch  may  ensue  upon  the  granting] 
of  permission  to  use  the  Stale  armory  for  the  purposes  above  men-] 
Lionod.     C.  ISOSS,  Sept.  7,  1910. 

IX  A  1.  Blank  forms  and  blank  books  prescribed  for  use  of  that 
Army  are  "supplies"  within  tho  meaning  of  section  17  of  tlie  act  of] 
January  21,  I9U3  (32  Stat.  778),  and  are,  therefore,  subject  to  issue 
or  sale  aa  therein  provided,  to  Stat«  authorities  for  the  use  of  tha 
militia.     C.  14148-C,  Jan.  S9,   1907.    Udd,  that  tho  expense  of  i 
printing  blank  foniis  for  the  use  of  the  Organized  Militia  of  a  Stats 
would  constitute  a  proper  diarge  against  its  allotment  under  seictioa 
1661,  It.  S.,  as  amended,  as  auuionzed  iu  the  first  pari  of  section  17 
of  the  act  of  Januaiy  21.  1903  (32  Stat.  777).     C.  l4l4S-li.  .\„v.  3. 
1908.     IltUl,  that  a  cashbook  such  as  is  supplied  to  disbursing  oflt- 
ccrs  of  the  Quaitermaster's  Department,  can  be  issued  as  a  part  of 
a  State  disbui-sing  olHcer's  equipment  under  the  last  clause  of  wo 
tiou  14  of  the  act  of  .January  21,  1903.     C.  14I4S.  Dee.  S9,  /90S,  j 
fitid  that  tho  issue  of  clothing  in  stock  to  a  State  upon  proper  retiuni- 1 
tion,  which  clotliing  is  not  needed  to  supply  the  current  uenianda  of 
the  Ue^lar  Anny,  is  mandatory,  provith^a  the  sum  standing  to  the 
credit  of  the  Stat('  in  the  operation  of  section  1661,  K,  S.,  is  enough 
to  n-imbunse  the  fVpartmeut  for  the  cost  of  the  articles  callfd  for. 
C.  1/,14S-1'\  Oct.  IS,  1908.     Ilrld,  that  tho  same  fire  «»ntrol  equip- 

■  .«k«  -11  MSS.  Comv.  Vtx.,  D27,  Uav  33,  1907.    ^*<i  alfu  XIV  C^Mup.  Dec.,  UI2: 
XVI  id.,  10. 
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nifnt  tliat  is  issued  hy  tbv  Sirnat  Vor]ia  to  field  batteries  of  ttie  Kog* 
ular  Army  iimy  be  uirnishea  without  cost  to  Stiitea  by  the  Sidnat 
Corps  through  the  Onlniuico  Depai-tm«nt,  and  the  appropriation  in 
favor  of  the  Signal  Corps  i»ay  be  reimbursed  by  the  transfer  from 
the  halancrs  n>maining  from  the  Hcveral  apprnpriationa  in  c|i]iystion. 
Thit)  pennits  the  accounting  to  be  madv  on  one  set  of  returns  to  the 
Ordnaoiie  Department.'     V.  LU-iS-(',  Feb.  S,  1910. 

IX  A  2  a.  Section  3  of  tho  act  of  January  21,  (903  (32  Stat.  775), 
vas  amended  by  the  act  of  May  27,  190S  (3S  Stat.  30fl),  so  as  to  pro- 
vide an  cxcciiliun  to  thi>  ruk-  that  the  regtilarly  i-nlisled,  organized, 
and  utiifurnied  active  mihtia  in  the  several  States  and  TiTritoriea 
and  tlio  District  of  Cnhnnbia  shall  he  requii'cd  to  have  on  and  after 
January  21,  UUO,  tlie  same  armament  as  that  which  is  prescribed 
the  Regular  Army  of  the  United  Siat#.s.  This  rule  is  "subject  in 
time  of  peace  to  such  general  exceptions  as  may  hv  authorizt-d  by 
the  Secretorj'  of  War."  Ileld,  that  under  thi.s  exception  the  Secre- 
tary of  War  may  priwcribo  a  ruh>  nf  armament  for  Held  Artillery  in 
the  National  Guard  under  which  if  a  battalion  of  Field  Artillery  has 
the  complete  personal  equii>ment  which  fits  it  for  active  service,  hut 
has,  due  to  the  f»ct  that  the  I'niled  States  has  not  yet  made  ample 
provi-iion  for  Field  Ai-tilleiT  material,  only  sufHcient  Field  AitiUery 
Riaterial,  incluiling  ffuiis,  caissons,  etc..  to  fully  e(|uip  one  battery, 
its  armament  sliall  W^  held  to  conform  to  the  requircnient  of  section 
3  of  the  act  of  Janunn'  21,  1003.  as  amended  by  the  act  of  Mav  27, 
1908.     C.  l/tU^-n,  Mau  10.  1911. 

IX  H  [.  Section  17  of  the  act  of  January  21.  1903  (32  Stat.  778), 
brinf^  all  stores  that  are  procured  and  issued  to  theArmy  by  way 
of  the  supplv  departments  within  I  he  u|>eration  nf  section  1061,  R.S., 
as  amendptl,  and  the  act  of  February  12,  1SS7  (24  Stat.  401),  in 
respect  of  ownersjiip  and  accounting.  Thw  property  must  be  ac- 
enunled  for  by  methods  prescribed  in  the  act  of  rVhiiiarv  12,  1887, 
and  June  22,"  1900  (.14  Stat.  41fl).  O.  imS-B.  Sfp<'.  S'J,  1906. 
Held,  that  the  oniy  sales'  which  are  thus  autlionxed  to  bo  made  to 
the  militia  are  to  States.  Sales  to  individuals  are  not  authorized. 
C.  14148,  June  19,  I90S,  Oct.  26.  1907,  and  Jan.  82.  1908.  And 
tho  request  for  the  purchase  of  such  supplies  should  be  sif^d  by 
the  governor  of  the  State  or  by  some  officer  representing  him.  U. 
14148,  June  SO,  130S.  But  if  the  requests  are  signed  by  the  gov- 
ernor he  mav  vest  the  dutv  of  signing  the  reoeipta  in  an  oHicer  of 
the  Slate  Militia.  C.  14l.i8'F.  .\ov.S,  1908.  States  can  purchase 
pubhc  documents  for  co-th  direct  from  the  olTice  of  the  superin- 
t«'ndent  of  documeiils.  I'nrchows  can  oImo  bo  made  imder  .'«'ction 
17  of  the  act  of  Januaiy  21.  1903,  nnd  the  amount  chained  to  tho 
allotment  of  tlie  State  under  section  100),  K.  S.,  but  no  tlepartment 
has  been  charf^  with  tlio  duty  of  making  those  sales.  U  14^48, 
June  £2,  lOOS.  Held,  that  a  trunk  locker  may  be  sold  to  a  State 
under  tho  general  terms  of  Aoction  17  of  the  act  of  January  21,  1903. 
C.  14148-F,  Apr.  £4, 1909.  BM,  in  view  of  the  requirement  of  the 
act  of  June  6,  lOOfi  (34  Stat.  252).  that  tho  number  of  lion«!»  pur- 
chnsed  under  thitt  aupropriution  added  to  the  number  now  on  hand, 
shall  Imi  limited  to  tne  actual  needs  of  the  military  service;  that  bab- 

'  For  appKHffJatiiHi  against  which  teiita<e  lai-Laii^.we  XI  Camp.  Dec.,  SSft. 
'  X  Comp.  Dw;.,  105.    UiapueitiaB  of  muneys  Kcoivwl  bom  mIm  to  StatM. 
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tery  horws  can  not  be  Usued  or  sold  to  a  Stulo  in  ihe  operfttion  of ' 
section  17  of  ihe  act  of  Janiiniy  21.  11103.  0.  l.\U8-p.  Mar.  £$.  1907. 
This  pmliibition  applies  iibo  to  Cuvnlry  and  AittlliTV  liurM's.  C.  i 
I4l/r'i~(l.  A'ow.  S.  1!X)9,  and  Apr.  S,  1911.  And.  ubo,  KeU  that  fta^cfi\ 
to  a  Stiilc  for  the  U9C>  of  its  Sliitc  police  would  nut  \ns  ftuttiorir^'d  j 
undor  section  17  of  the  act  of  Januarv  21,  19(K1.  C.  l^l^S-B.  Jan,\ 
11,  1906.  '  I 

Under  the  militia  act  of  .lanuary  21.  1903.  aides  mav  be  made  tol 
States  at  tli©  discretion  of  tlie  Serrelai^*  of  War,  for  t1ie  wsi'  of  titoj 
militia.     There  is  no  authority  for  sales  to  Stales  and  Tcrritorirs  fori 
other  piir])oae«.    lUM.  therefore,  upon  opplientinn  by  a  governor  fori 
permissirni  to  purchaw  flags  for  the  capital,  that  such  pnrcltasal 
could  not  he  considered  lus  for  the  use  of  t)ie  militia.     C.  15SS6.  OelA 
6,  I90S.     //<■///,  that  iinrlcr  authority  nf  the  hc.t  of  Marrh  3.  t«l>R  <;i3| 
Stat.  OKll),  a  nHo  oT  the  model  used  bv  the  Army  may,  upon  the' 
roqiiest  of  the  governor  nf  a  State,  be  sold  by  the  S'cn-tary  of  War, 
provided  it  is  purchiised  for  the  use  of  a  ritlc  chih  «nd  is  to  be  used 
m  conformity  to  the  re^ilations  pivscribed  by  the  Seeivtary  of  War, 
with  a  view  to  the  promotion  of  ritlo  practice  among  members  o; 
the  reserve  militia.     C.  1/,14S'B  Feb.  S,  1.908. 

IZ  0.  Requesis  for  tlie  hiati  of  tents,  flags,  and  other  public  pro. 
erty  under  the  control  of  the  War  Departiuent  have  as  a  rule  bee 
denied  on  the  ground  that  the  Secretary  of  War  had  no  authority  to 
loan  public  pnjpeilAr  under  his  control  unless  authorize*!  to  do  »<>  by 
resolution  or  act  oi  Con^reas.'     While  there  have  been  instances  in 
which  dredges  and  other  publie  property  used  for  the  improvement 
of  navigation  have  been  lonned  under  authority  "f  the  War  Depart 
ment,  the  practice  has  been  with  few  exceplions,  in  accordance  wit! 
tho  view  that,  in  the  «l>sence  of  authority  from  CouKifss,  the  Serrfr- 
tary  of  War  can  not  legally  loan  personal  property  of  the  Govern- 
ment.    C.  1561.  July.    ISfir,;  ^Sf!.i.    May.   1396;  I%li8-E.    Feb.   J19, 
1908.    Beld  that  in  the  absence  of  con^^snonal  authority  (iovem- 
m«nt  ombiiiBncfis  could  not  be  loaned  to  the  National  Ouanl  of  a 
State  for  use  ou  a   practice   march.     C.   1561,  attpra.     UtM,  that^^ 
United  St-ates  horses  can  not  be  loaned  to  the  National  Oiiard  for^| 
use  at  an  annual  encampment.     C  10655.  June,  1901.  ^^ 

IX  D.  Tlie  Seci-etary  of  War  has  no  authority  to  relieve  n  cov-  ^ 
emor  for  ftc<ountability  for  supphea  which  have  been  rcceiitteflfor'^H 
by  liim,  althou£;!i  they  may  have  been  sub-ietjuently  loKt,  <lestroyed,^H 
or  stolen.  Congress  alone  can  grant  the  detired  relief.  O.  1S419J^^ 
Nov.  80,  1903;  .Wir.  11.  1908.  Hut  hid,  that  where  ordnance  ancf^ 
ordnance  stores  of  the  United  States  in  custody  of  the  governor  of  a 
State  have  been  riestroyed  and  the  Ic>»s  in  covered  hy  insurance,  tha^^ 
insurance  money  may  bo  applied  by  the  Stale  to  the  purchase,  undo^H 
authority  of  the  act  of  February  24.  ISfl7  (29  Stat.  fi02),  of  stotwi^l 
and  su|iplie»i  in  lieu  of  those  destroyed  and  bo  taken  up  and  accounted 
for  by  the  State  in  place  of  those  destroyed.  €.  10795,  Jvhj  12, 1901. ^d 
AIsM)  fifitl,  however,  that  siidi  incidental  acquisition  of  proiierty  by^H 
renting,  as  becomes  necessaiy  in  the  estnhli^limciit,  conTilruction,^H 
and  maintenance  of  target  ranges  and  siiooting  galleries,  need  not  I>O^H 
annually  account'Cd  for  l>y  the  governor,  but  instead,  dropped  on  tba^^| 

'  f!iicli  oriinn.  for  rxnmplc.  wm  inkon  by  the  Wat  Tlnportinrnt  June  34,  ISUn,  on  ^^H 
tequeet  (ur  ilip  Unn  of  llags  to  be  iMml  at  sa  eti<»in|ini«nt.  ^^| 
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vouchers  reporting  thoir  rent,  provided  tlio  renta]  is  npprovpd  by  tho 
Secmtnry  of  War.  C.  m4fi~li,  SfiX.  20.  lom.  kUo  hrld,  that 
aection  4  of  th«  uct  of  .hiiie  •21.  IttOB  (34  Stal.  450),  relates  tn  «1I 
prupflrty  in  tiie  hmida  of  ths  militift  not  accoimlod  for  at  the  dnte  of 
its  approvfti,  as  to  wliidi  no  titial  M^tMcmt'nl  hss  hpcn  rPachcd,  and 
its  nporalinn  is  to  provide  a  method  of  ftettlement  in  snph  cases.  It 
cxtentisivlicf  for  (iropfriy  lust,  destroycil,  or  rcmloifd  timu-rvitpahle 
due  to  rarcti'ssness  or  iir'Klpct  prior  to  the  passa^  of  said  statute  hy 
proviilint;  llint  tlie  money  value  of  »tori*8  so  lost  or  destmyc tl  ^hall  Iw 
chft^J^■d  apiinst  the  allotment  to  the  State  under  seetinn  Ififil  It.  S., 
as  amended.  C.  l41/,8^(\  Apr.  tS,  0)07.  Also  hrld.  that  it  is  now 
settled  law  that  in  the  absence  of  le^tilation  sanetinninj;  it  no  exeru- 
tivo  department  or  ollicor  can  di.spose  of  personal  proiMTlv  of  the 
United  States  I>y  sale  or  otherwise.     C.  I44S4.  Aj>r.  17, 1903. 

IX  E.  Two  amhulanres  which  had  been  isfliicd  to  a  State  for  the 
us^^  of  its  OrganiKcd  Militia  nep<le<l  i-epair,  Hilti,  that  the  cost  of 
sm-h  repairs  constitutes  a  proper  charge  against  tlio  allotment  ac- 
cruing to  that  State  in  tlie  operation  of  section  1661,  U.  S,,  as 
amended  hy  the  act  of  June  22,  1906  (34  Stat.  44«).  C.  l^liS-U, 
Sept.  5,  1910. 

IX  F.  Certain  memfn're  of  the  National  Guard  of  a  State  refused, 
upon  demand,  to  return  property  which  had  been  used  by  them 
w1iil«  participating  in  tho  maTOUvera  on  a  military  reservation. 
Ileld,  tnat  any  legal  procpotiing  with  a  view  to  the  recover}'  of  arms 
or  other  property,  which  had  heen  issued  to  a  State  for  the  use  of  its 
Organized  Militia,  should  be  instituted  in  the  State  rourts,  whose 
jurisdiction  in  the  matter  is  original,  as  the  custody  and  pusiession 
of  the  pro|)erty  is  in  the  State,  althuu<;li  the  ultimate  ownership  of  the 
arms  and  other  property  is  in  the  Imiifd  States.  C  1414-^-B,  Oct. 
as,  1903,  July  .5,  1907,  'Mar.  S3,  tSOS,  July  S7,  1909:  W107'A  July 
' J7,  1909. 

IX  O.  Under  section  4,  act  of  June  22,  lOOfi  (34  Stal.  4r>()),  clot  bine 
which  has  heen  in  use  by  the  National  CUinrd  of  the  District  anu 
which  has  been  condemned  may  be  placed  in  the  custody  of  the 
tnisteca  of  the  National  School'for  Boys,  for  the  use  bj*  the  Iwvs 
brigade  which  is  lieing  organized  at  the  school,  upon  the  feceijit  0/  a 
satwfaeton"  umlerlakitig  bv  the  tniBtees  that  the  clothing  cti  trans- 
ferred shall  after  use  be  destroyed.  C.  I414S-F.  Apr.  0,  1909.  In 
view  of  the  fact  that  the  nutluirily  of  the  Secretarj-  of  War  over  the 
property  in  tlie  custody  of  the  ileparlment  is  plenary',  und  that  it  is 
uitliin  (m  i>ower  to  or<ler  another  dis]>osition  of  the  properly  than 
tliat  recommended  by  the  insi)Cctor,  held,  that  if  he  is  satisfied  that 
condemned  clothing  of  the  District  National  Guard  will  be  used  to 
relieve  aulTcring,  he  may  regard  its  transfer  to  tho  Associated  Chari- 
ties as  equivalent  to  its  destruction,  and  may  modify  tho  action 
reconimcndcrl  by  the  inspector  in  such  a  way  as  to  authnrixe  the 
transfer  of  tho  condemned  article  to  the  jVusocialed  Cliaritics  for 
chnritablo  uses.  C.  iB97S,  Dt-cSO,  1909.  Ihlrl,  aUo,  that  afire- 
control  system  damngcd  by  fire  should  be  acted  U]Min  by  u  8ur\'ey- 
ing  oflicer.     0.   l4l4S-ll,'Ftl>.  In,  101 1. 

IX  II.  Section  4  of  the  act  of  Juno  22,   1!)06,  provides   "That 

whenever  any  property  furnished  to  any  State  or  Territoiy  or  tho 

I>istriet  of  Cohimoia,  as  herein  Iwfore  provided,  lias  lieen  lost  or 

■destroyed,  or  has  become  unscrt'iceable  ur  uusuitablc  fmni  use  in 
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service,  or  from  any  otbor  oiiti»e,  it  xhali  ba  vxaiimiiHl  by  u  dLsiiiler- 
eeted  survpyitig  officer  of  the  Oniamacd  MilitJu."  lUla,  that  under 
the  limiliilion  cutitniued  in  tho  itt;or«  hkw,  a  Hoguinr  .\rmy  oSirer  on 
duty  with  the  Orgamw*!  MiUtia  of  a  Statu  cuii  not  legally  b«or<]6red 
to  act  aa  n  ourveyinK  oQicer  on  the  iin.servi(-eable  property.  C. 
tJ^HS-E.  Ffb.  o,  1908.  litld,  that  the  al>ovc  provision  applies  also 
to  A  rptii-ed  oDiirer  of  the  Regular  Armv  who  is  on  duty  with  tho 
OrgHiiiiwd  Militia  of  a  Sttttf.  C.  i^HS-K,  May,  IStOS.  Ilrld,  liow- 
ever,  that  if  such  retin-d  ofUccr  on  duty  with  llie  Xationul  Ginird  of  a 
8tBtfl  actually  holds  a  lonimiiwion  «.-*  an  ofKrflr  of  the  OrKattized 
Klilitia  of  the  Statu,  he  tiiuy  aut  as  surveyiiif;  ollicer  ittider  tiie  pro- 
visions  of  the  law  aoovc  cited.     O.  l^iiS-O,  Nov.  I,  WOO. 

ZX  I.  The  practice  of  ncccntiii^  Cbrlificati^  in  niattera  relating  to 
m-operty  accouiitAbility  has  thus  far  been  restricted  to  oflicon)  of  tho 
AmtVt  and  Ls  to  sooui  eMent  based  on  the  oath  of  oHicn  which  is 
required  by  law  to  be  taken  by  that  class  of  pubUc  ulliveri.  Ofliceni 
of  the  Organized  Militia  do  not  take  iJiat  oath,  and  are  not  subject 
to  the  ojiei'dtiun  of  thu  .\rtich-!4  uf  War.  Ifeltl,  that  afVidavits  instead 
of  certilieates  should  be  retjuired  in  support  of  the  fiudiuj^  of  boards 
of  survey  in  respect  to  the  h>«8  of  or  douiagn  to  artirJos  of  i>ublic 

firojierty  wliich  are  issued  to  tlio  several  States  for  tJio  use  «I  their 
)rgftnized  Militia.  ('.  17000,  .\'w.  IS  attti  Dec.  81,  1904;  17266,  Dec 
15,  lOOJ^,  Held,  that  an  oath  to  thu  loss  of  or  damage  to  property 
can  be  administered  onlv  by  one  who  has  been  ttiereto  expreasly 
authorized  by  law.     C.  mi^tS,  May  18,  1906. 

IX  J.  Tho  jVrmy  apjtropriation  act  of  May  26,  1900  <31  StAt.  205), 
contains  a  proviso  l«  theelfect  thatlheSocrelarvof  Warbiaiilhoriz<^, 
on  tho  apjtlication  uf  a  governor,  to  replnce  quartermaKler  tiupplies, 
which  the  volunteers  cairieil  into  the  service  of  the  United  Stales, 
diirini^  the  recent  War  with  Sj)aiii,  and  which  have  been  retained  by 
the  t  nited  Slates.  Held,  that  the  proviso  applies  not  oiilv  to  stores 
which  were  furnished  the  States  or  Terrilories  under  llie  annual 
militia  H|>|>ruj)riHtion,  but  also  to  suppUes  purchasi'd  by  the  Slatoi 
and  Territories;  and  it  authorizes  the  replacing  of  the  property, 
article  for  article,  but  dora  not  r(M|uire  that  tlie  rc]i1aciiig  articJcut  i»u«t 
be  etj-ictly  new.     C.  S4I7,  June,  lOOO. 

%  A  1.  Section3G90,  R.S., in  providing  that  balancesof  appropria- 
tionxfor  any  fiscal  vearreinainiti^uncxueiided  at  the  end  of  such  year  ^m 
shall  not  be  applied  to  tho  "  fullillnient'  of  any  contracts  except  (Jioso  ^| 
"properly  incurred  duriri;;  that  year,"'  expressly  excepts  "  periiiauent  V 
or  iudeliiiite  appropriations."  The  exLsliny  law  (sec.  lOtJl,  R.  S.)  H 
ninket*  a  permanent  appropriation  of  a  certain  »um  aitnually  "for  the 
purpoiie  of  providing  arms  and  e^piipmeiiUi  for  the  niiUtia."  IhUl  that 
a  balance  of  this  appropriation,  remaining  unexpende<I  on  the  last  day 
(June  30)  of  a  certain  iiscal  year,  could  legally  bo  uimhI  for  the  pay- 
ment of  a  contractiir  in  December  following,  under  a  coalract  outen'd 
into,  in  November,  with  tho  Ordnance  Deparlment  for  the  manufac- 
ture of  an  arm  intended  to  bo  issued  to  the  militia.  It.  SI,  So,  Ore, 
1S70. 

Z  A  2.  Money's  drawn  from  Troa»jury  under  section  14  of  act  of 
January  21.  1903,  are  to  be  disbursed  under  direction  of  tho  governor, 
for  payment,  sulwistence,  or  traiiN|)ortatiuii,  and  are  to  be  account*'d 
for  lu  acconlancu  with  the  rule  goveruing  tlie  disbursing  ollicem  of 

■SMVICbinp.  D«c.,  SIS;  Id.,  808. 
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tho  Wnr  Department.  C.  l^liS,  June  10,  1S0S.  Htld.  lliiit  undor 
HOCtKHi  14  CI  ll»'  nt't  uf  Jiiiiiinry  21,  IllOIJ,  fiiiub  cnii  milv  be  turiipti 
over  lo  a  Stale  or  Tcrrilorv  on  a  r(!(]uisitioii  luiulc  l>v  llic  fjovcnior 
tliLTPof.'  <:.  I.if48-A,  Aug.  2ii,  liXl^.  /Irld  also  tlia't  a  payim-nt  ut 
Natiunu)  Guanl  funx's,  by  ft  Slate  fttljutujil  Kvncral,  from  ])prton&l 
fumU  lines  not  constitut*  a  payment  ttiuler  tlie  law,  or  ojicrate  to 
prevent  a  pavnioiit  bv  tlio  disbuming  olHwr  from  public  fundi*. 
r.  lAliS-ff,  Jan.  19,  JOIl. 

X  li.  The  Seeretiiiy  of  War  is  not  required  by  the  net  of  April  20, 
1874,  to  c«u«'  iho  iiec(Uiii(«  of  the  disbiii-snig  ofKiors  appointed  by  the 
goveinoi-s  of  States  and  Temtoiies  under  authority  coiifcrrcj  by  act 
of  Jiinimi-\'2J,  1*103,  lo  bo  insj^ectpd.     C.  l:{I4S,0ct.  I-',,  Jim. 

X  C  In  view  of  the  reslrictions  eoiitniiicd  in  «of'(ioii  14,  act  of 
.laiumry  21,  1903,  and  in  the  aetof  June  22,  190G,  on  the  expenditure 
of  uifJiiuy  appropriated  for  the  Organized  Militia,  hrlJ,  that  rlerk  hire 
for  disborsmg  oiFicera  does  not  constitute  an  expenditure  which  is 
properly  duirgttnblu  lo  the  atlotiucnt  of  a  State  under  the  two  acta 
cited  above.     G.  I414S-G,  Apr..  1907. 

X  1).  Iltld,  tJut  the  Htatua  of  Hawaii  is  that  of  a  Territory  of  the 
United  Stales  within  the  meaning  of  the  militia  net  of  February  12, 
I8S7  (24  Stnt.  ■lOl).  which  provides  that  of  the  amiual  appmpriation 
for  tlio  militia  (act  of  Juno  C,  1900,  'i\  Slat.  Ii(")2),  auen  prn|)ortion 
thereof  and  Under  Buch  re^lutionn  as  the  Prei>idont  may  pieucribo 
shall  be  apportioned  to  tne  Terntorie.i  and  Di.ttrict  of  (/olumbia. 
0.9176, Oct.,  1900. 

Z  E.  A  State  may,  under  its  allotment  under  section  1601,  R.  S., 
hire  horses  for  its  Xationa)  Guard  and  tht^  hihl  to  include  the  noce»> 
sary  horses  for  mounted  officers.  G.  I414S-F,  Aug.  6',  1908.  UM, 
that  the  rwt  of  veleiinary  attention  and  care  for  surli  hireil  liowea 
will  constilule  a  ebar<;c  against  the  allotment  of  tho  Slate  in  the 
operation  of  section  Kjiil,  It.  S.,  as  amended,  and  of  section  2  of  tJio 
act  of  Juno  22,  1000  (34  Stat.  450).  0.  1414S-D.  Aug.  9,  I9ffr, 
Oct.  IS,  190S.  arid  Oct.  33.  1908. 

X  K.  Iltli,  that  money  n|»pi"opri»ted  under  section  IHtSI,  It.  S.,  as 
■mended  can  not  bo  used  for  the  payment  of  cjiretakera  of  United 
Slates  property  in  the  custody  of  tlie  National  Guard.  G.  I4J4S, 
Jan.  18,  WIS. 

XI  A.  The  adjutftnt  general  of  a  State  i.s  clearly  an  ollicer  of  Uie 
O^ani/.iHl  Militia.  HfUl,  tliat  if  lie  lakes  part  in  actual  field  or 
camp  service  for  instruction  by  order  of  tlio  governor,  he  is  entitled 
to  pay  under  wction  14  of  tho  act  of  Januanr'  21,  1903,  and,  also,  if, 
aflcr  havin!<  been  properly  detailed  in  appmpriate  orders  bv  the 
Secretary'  of  War,  he  particinates  in  joint  maneuvers  wilJi  the  Kegii- 
lar  Army  ns  is  coiitem|italea  in  section  15  of  tJie  act  of  Januarv  21, 
1903,  he  is  entitJod  to  pay.'     C.  1AH8,  Aug.  4,  1903. 

'  8*0  XJIl  Com)).  Dec..  403.  Di«bure(ue  officers  authoriKed  to  dicburw  fiindii  for 
I>rouuUoi]  of  Urgol  iimctii-e  uader  MC.  2aFth<i  act  of  Jun«Z2,  IDOS  (:H6tat.  419). 

*  Sm  XV  Ocnnp.  Dec.,  120.  The  method  of  compuiinic  pay  pr«enlb(>d  ia  llie  art 
of  Jiinn  30,  1906  (34  Stat.,  TB3),  Js  not  applicable  tu  tli«  militia.  A  mililia  oRirLT  on 
diiljr  at  an  eacainpBie&i  (a  aot  tmtitled  Ut  pay  if  not  munUrrKl  by  an  officer  ol  tho 
lUgulur  Anay.  (Sii^  XV  romp.  lii\c.,  4H.)  Militia  participating  in  joiat  utiramp- 
■uoato  with  tn«  Rocular  Army  ••iiniiltl  be  paid  from  tlie  appnipriatioa  "RamrapmontH 
and  maueiiver»,  0:vuuiu<d  Miliiiu."  (\\  Comp.  Doc.^OU  and  &87.)  Ai-couiitliiK 
oSit^oni  of  lliu  Uiiitod  Slat«ia  hnvo  nii  jtirudiHion  over  eUims  arlBliiic  udOvc  wc.  14,  act 
of  Jan.  21,  100:1.    (S««XComp.  Der.,  163,  3S2aiid03S,) 
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XI  B.  Unflpr  spction  14  of  the  acX  of  Jnnuaiy  21,  1903  (32  Stat." 
775),  the  {;ov<>riior  of  u  Siiitu  Jiils  t]i»<.'rction  lo  orcior  tho  Imads  of 
stnIT  dcpartmwiita  to  take  pnrt  in  a  camp  of  instniotion  and  lo  piT-j 
form  cortnin  duti(i»  in  connwlion  tJiomwitli.  Iltld,  tlmt  tlit-so  ofTiceraJ 
wliilt'  bO  onfpiged  arft  ciilithid  to  pay  as  pruvidnd  m  the  above  sectionJ 
C.  14148  B,  Sfi't.  n  and  17,  lOm'. 

ZZ  ('.  Iiiquip'  was  mndu  at  to  w}iotJi(<r  or  not  all  ofTicors  on  the  { 
govemor'a  staflF  would  be  ontitJod  to  ho  paid  frnin  tlio  allott^^  Gov- 
vramont  fiindu  wliilo  in  nltondnnco  nt  nii  niithtiri»-d  cncninpmoDt.J 
i7(W,  tliat  wlion  one  or  more  organizations  of  tho  Orpanizod  oJilitiA 
of  a  Stato  is  or  are  atitjiorizod  by  IJio  Secretary  of  War  to  particijMito 
in  an  oncnmpEunot  of  tli«  Kc;^mr  Amiy  under  Koclion  15  of  tho  act 
of  January  21,  lOa't    (S2   Stat.  77R).  lio  otiicers,  oUior  tlian  thoaaj 
boloriKiiig  'o  llio  or^anixntions  whtdi  linvo  been  n\ilJioriir.cd  lo  pnrlici-  i 
patf,  cnn  bit  paid  bv  tho  ITnitod  StsitoB  for  scrviw-s  mudcntd  during] 
tlio  (■nfiimpmi-nt.'   V'.  l^lJffi  B.  Sf}>t.  !l,  1.906. 

XI  n.  It  H  disbtireiii^  oDk-or  bo  sek^clfd  from  ninong  Uioso  who  in 
pursuance  of  the  orders  of  tlio  gnvomor  from  n  part  of  the  forces 
wliicli  engage  in  camp  or  field  wrvico  for  in«truction,  AeW,  ijiat  ho 
becoraefl  enlitled  to  pay  under  section  14  of  tho  act  of  Januoiy  21, j 
1903:  otiierwiso  not.     O.  I4148,  Oct.  190S.     IlfU,  that  he  is  «Ikoj 
entitled  to  pay  for  not  to  exceed  10  Anyv  while  mscessarily  cngagnd 
ftft*r  hi.s  retiim  from  oamp  in  preparing  hia  aecoimts,  but  a  ai*-j 
hunting  officer  who  is  not  ft  memWr  of  tlie  militia  and  actively  par-] 
ticipating  in  tiie  encampment  is  not  entitled  to  pay  for  his  sorvicea.*^ 
O.  14148,  Oct.  SO.  V103,  avd  Sfpt.  9.  IflOj. 

XI  B.  An  a87ii»1ant  Kiirgeon  of  n  Stale  National  Guard  has  Uutj 
rank  of  captain  either  by  an  ai>noinlmont  to  the  office  of  assistAntj 
surgeon  with  tJint  rank  or  by  n<ivnncement  Ihorclo  by  operaiion  of] 
law  after  live  yeais'  servico  in  tlio  grade  of  first  lieutenant.  fleldA 
(hat  he  k  enliUed  while  engaged  in  tjio  nervico  specified  in  RoctionAj 
14  or  15  of  tlio  act  of  Januar>-  21,  1003  (32  Stat.,  775),  to  Uio  pav  of] 
Uie  rank  of  eaptain.'     C.  1G!)75,  Oct.  5,  1904;  14148  F  Apr.  lo,  ilX)9, . 

XX  K.  A  dishuniing  ofiieer  can  not  legally  pay  eitlisled  men  at  a 
different  rate  of  pay  from  that  alhiued  oidiHtcd  men  of  the  Hegular 
Army  for  tho  pHrnose  of  covering  tlie  hire  of  horses.  C.  1414^-B, 
A-ug.  SS,  U>06.  Itehl.  that  if  anoTlicerof  thoOrj;iiii!/.ed  Militiii  below 
th»grade  of  major,  who*e  duly  requires  him  to  be  mounted,  providea, 
himself  with  u  mount,  he  u  entithtl  to  tho  siuuo  extra  iiny  for  tho 
same  period  of  time  as  an  oflioer  of  the  Hegular  Army  wouhl  be  entilletl 
to  under  the  actof  May  llj  l'.)OS  (S-'iStat.  lOS).  AUo/<J</,lhnt  iftho  1 
SlAte  fumiohes  an  ollic4^r  nnth  a  mount  from  hore^es  which  it  lias  hired 
under  its  allotment  under  section  1  fi6 1 ,  R.  S.,  for  the  luse  of  its  Xal  ional  ^ 

*SoQ  X  Comp.  Dor.,  360.    An  nlTtc^T  trvtnponkrily  aiwDned  Induly  wiOi  an  fwynn-  ' 
hation  which  panJclualM  i»  <-cititl«<l  in  pny.    8»o  XlV  id,,  61SV.    FvUcipatiiifE  ia 
arovlewol  the  Organ i».tl  Mllitiu  with  Miu  governor  during  Uio  atinu&i  oiic^inpinonC 
ianatarliial  field  or  catnp  ppnico  (rir  itmlmcticin. 

•SmXVI  Coma.  Dec,. 63,  and  XlV  Comp.  Hoc.,  <1S.  forpny  of  diohiimn*:  offlcw 
who  jxulicipalM  in  an  *iic«nipiiieui.    Not  enliUed  to  I'ay  lor  iMtrtUii-niiiii:  in  rlll« 

inicUcc.    Seo  X  Comp.  Dii-.,  40A.    Diiibundas  Dllicvr  nut  ouUtled  to  rvimljurauineul 

ir  cxponMH  coanert^  witL  furuishiDx  bU  biiiid. 

■XrComp.  Doc.,  346. 
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Guurd,  \w  would  nol  be  ontilM  t>o  pxtrn  pay  because  of  beitu; 
mounird.'  C.  t4!4S~K,  June  29,  1008,  and  Aug.  G,  Hm.  HM. 
l!)nl-  ihcro  is  no  pro^Tsion  of  law  aulhorixing  reiuibursomciil  in  full 
of  tlio  Jiiiiouiila  oliiimcd  by  llio  iiiUitia  ofliccra  who  Ijave  provided 
their  nionnta  a1  iheir  own  i>xpensB.     ('.  iJ^tJ^-F,  Aw.  6,  I90S, 

XI  G.  An  ofiicor  of  lliu  Nalioiitd  GuurJ  is  nol  L-nlitletl  to  increased 
jmy  for  length  of  semcp,  when  the  Bcrvice  hiw  b«cn  rendered  nn  a 
conmiissionod  olliccj'  of  tho  Organized  Mililiu  of  u  SUto  or  Territory, 
or  of  tho  District  of  Columbia.*  C.  W97S,  Oct.,  liM)4.  Also  held  that 
ollicvrs  of  tlic  Organized  Mtlitift  arc  not  eniitlcd  lu  luii^evity  pay 
becBuse  of  previous  service  in  tho  Regular  Army.'  C.  I4148-  f,  Juiy, 
1008. 

XI  H.  An  ofTicer  wiis  unlered,  iji  a  hiwful  order,  by  the  Eovomor, 
lo  ft  camp  ^"oinHl  with  a  view  to  making  pre|>iLi'ation  for  the  rwe^*- 
tioii  of  truopH  who  were  lliere  to  go  into  cuiiip.  Ho  submitted  lus 
atvoimta  with  the  nuiHter  and  pay  rolls,  as  retniired  by  the  militia 
re^itUtioik^.  Held,  that  lUv  cliar^c  can  bo  paid  from  funds  allotted 
nniler  sec.  lOfil,  R.  S.,  as  amended.     C.  I4l4!i-F,  June  10,  1000. 

XI  I.  An  ollicer  of  the  National  Guard  of  a  State  served  as  ameiii- 
ber  of  a  board  to  assess  dama;;(»,  as  a  result  of  joint  raanciivere. 
Hfld,  tliat  ho  wa.'*  entitled  to  the  pay  and  allowances  of  hi.H  rank  wldlo 
the  organiziLtion  to  wldch  he  beIoii<;ed  remained  on  duty,  and  afli'r 
ils  return  to  il^  home  station,  until  the  board  eom]ile1ed  i(.s  labors. 
The  compensation  to  bo  paid  from  tho  vVrmv  appropriation  act  of 
Juno  12,  inofi  (M  Stat.  2r.2),"Barrark.'i  and  c'luarlers^'— item  "For 
the  hiro  of  biuldinp^  and  grounds  for  summer  cuntonmcnta."  0. 
mtlS.  Juhj  So  and  31.  I.W(i. 

XI  K.  t'pon  rcfiuest  for  an  opinion  u»  to  whether  an  odicer  on 
duly  at  oncumpntent  is  entitled  to  pav  wlulo  on  leave  under  proper 
orders,  during  a  portion  of  the  period  wliile  encampment  is  in  progress, 
hfld.  that  ho  is  not  entitled  to  pav  during  tho  time  specified.  C 
t414S-A.  Aug.  So,  lOt/^,  and  Od.  14.  1007. 

XX  L.  If  an  olliecr  of  tbu  retired  list  of  tlio  militia  of  a  State  bo 
placed  on  active  duty  in  connection  with  camps  of  instruction, 
Hmnll-arm.i  competition,  etc.,  without  being  reeouimis.''ioned  on  the 
iH'live  hst  in  the  Ornaaiised  MUitin,  htld,  that  he  will  not  be  cnliUed 
to  pav  under  section  15  of  the  act  of  January  21, 1903.  C.  I4148-E, 
}raif'S!}.  1908. 

XI  M.  Upon  consideration  of  the  question  of  whothor  or  nol  un 
oflicer  of  the  Stale  militia,  who  is  more  than  G4  years  of  age,  can 
draw  pay  for  his  scr\'iccs  i(.  was  held,  that  tli«  Coogix'?!:)  has  oxprcsHxl 
its  Icpislative  will  to  llie  effect  that  an  officer  cpiines  to  bo  able, 
nfler  he  is  frl  yeani  of  af^,  to  encounter  tho  hardsliips  and  vicLs.'U- 
tudcs  of  active  military  service  in  the  field.  Ahotitld,  lliot  the  depart- 
ment i.'*  not  obliged  to  compon»ato  persons  who  ai-e  not  able-bodied, 
and  who  aro  disqualified  by  reason  of  a^e  or  other  physical  disa- 
bility, fi-om  j-endering  efficient  service  In  connection  with  the  adniin- 
istnitiou  of  camps  of  instruction  or  maneuvers.    Alio  hi-Jd,  that 

'XVComp.  Dec.,  15. 

'XllComp.  Dec,  622. 

*  X  C9ap.  Dec.,  IS.    lioagorhy  pay  n'>l  allowed. 
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tlie  War  Depftrtmi>nt  iimy  descTil>e  classes  of  diimblMl  p^rsoos  to 
whom  pnynient  flhoU  not  be  ninda  out  of  fundn  Hocniing  In  tlm 
Slntcs  m  'lli«  operation  of  section  1661,  R.  S.,  or  out  of  funds  pro- 
vided bv  Congress  to  dcfroy  expenses  of  dotachmcnts  of  iho  Orpnn- 
izod  Militia,  which,  pun^unnt  to  the  in>'ilation  of  ibo  department, 
tAkopartiD  joint  enmps  of  intrtructionntul  muucuvtni.'  C.  14I4S~0, 
Apr.  II,  lOtO;  14011.  Mar.  7,  toil. 

Xr  N.  The  urt  of  Juno  -12,  1906  {34  Stivt.  449),  mnkc«)  provision 
in  favor  of  the  mtlitiA  for  the  promotion  of  riflo  practine.  UfU, 
thiit  the  appropriation  i-overs  the  pay  of  men  as  "pitmen,"  "mark- 
ere,"  "<'ari>takfi«."  clc'  for  work  dono  on  raiiyiw  built  nnd  hcrolo- 
fore  maintitined  by  a  State  on  leased  ground  with  monev  anpro- 
priiit^>d  from  thu  treasury  of  the  Stat*.  C.  WlflS,  Aup.  'S,  1906. 
A  State  furnished  markers,  pitmen,  etc.,  for  the  comnotilion  nt 
Camp  Perry  in  1007,  und  submitted  a  reciiiest  to  the  War  Dcpurt- 
ment  for  reimbursement.  Uiid,  that  the-  Statics  which  ^-nt  t«>am8 
to  Camp  Perry  could  contribute  from  their  apportionment  un<lor 
section  1G61,  It.  S.,  ns  amended,  and  thiit  afU'r  nil  hiul  dono  nn, 
the  remainder  would  represent  the  amount  property  charpeable  to 
the  United  St-ales,  which  can  I>e  paid  out  of  the  Army  annropriation. 
0.l4l48-J),Dtc.r,,  tOi)7. 

XI O.  A  regiment  of  Organized  ^tiUtia  partiripaled  in  joint  maneu- 
vers at  Cliickuinauga  Park,  Ga.,  and  wt\8  mu.st«rod  for  M  dava  us 
time  consumed  in  going  from  and  returning  to  lis  re^iimental  tiead- 
quartern.  The  Second  Battalion  consume<l  four  dava  in  addition,  a» 
its  home  staiitm  i»  different  from  the  regimental  hcatlquarter^.  //«/</, 
that  if  the  members  of  the  Second  Battalion  were  mustered  for  pay 
by  n  Regular  officer  for  the  period  of  time  consumed  in  returning 
to  their  home  station,  such  muster  would  cunstilut«  a  basis  for  1 
payment  for  the  four  day.t'  travel.'     0.  I4!4S'1I,  .SV/rf.  S.  IfiUK 

kl  P.  A  memliiT  of  a  State  rillc  team,*  which  tcaiii  had  partici- 
pated in  the  national  matcii,  was  taken  sick  wliilo  enrouto  home, 
and  was  delayed  in  hn.spital  for  a  period  of  time.  Urhl,  that  he 
was  not  entitled  to  pay  during  the  time  of  his  illness  and  up  to  and 
including  the  date  of  his  arrival  at  his  home,  as  the  law  hmits  the 
right  lo  pay,  etc.,  to  the  period  of  time  in  which  llie  militia  nro  en-  1 

faged  in  "actual  field  or  camp  service  of  instruction,"     C.  14/48- 
I,  Oct.  !4.  1907. 

XI  Q.  A  soldier  of  the  Organized  Militia  of  a  $tat«  participated 
in  a  ramp  for  instniction  untfer  section  14  of  the  act  of  January  2\, 
1003.  and  died  before  xii^iiiig  the  roll.  No  demand  has  been  mado 
by  the  legal  representatives  o(  the  estate  for  the  pay.  Ildd,  that  the 
act  of  June  30,  1006  (34  Stat,  7oO).  vests  no  jurisdiction  in  the  dis- 
bursing ofTicer  of  the  Army  lo  make  payment  to  the  lieirs  of  such 
decedent.*     C.  1414S-B,  Oct.  8,  1906. 

>8«e23  0p.  Atty.  G«n.,  176. 

*Sw  XIV  Comp.  Dec..  031.  Employmvnt  of  membon  ot  militia  u  rjvilkna  at 
tanet  nuigw  and  cnaxmpmmiiA. 

•  Sm  «cl  of  Juao  12. 1B06  (3t  ^tnt.  2^9). 

*  Pay  al  Sute  camp  of  rill*  nrtkctice  and  at  naUonal  maUii  IX  tkonn.  D«c.,4T7). 
'  X  6omj>.  Dae..  «35. 
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ZU  A.  Tlie  itct  of  March  2,  1007  (34  SUt.  1175},*  dirMl^  that 
rifU»  of  new  lypea  ami  amnnmition  thprpfor,  when  adopted  for  the 
RegulftT  Army,  nlifill  \w  fiirniitlit'il  lo  tlu-  OrcaiiiRe<f  Militia.  litld, 
tliat  this  statute  is  muiiiliilort-  in  lorras.  anilvrats  no  discretion  in 
tlip  SccTctftiT  of  Wiir  in  nespwl  to  thfl  floveral  incidents  of  issue  and 
exchange  wfiich  ure  ihfri'in  diroclod  lo  be  made.  C,  1^55,  Apr., 
1908.  Held,  that  th«  cxnhan^of  ammtmition  suited  to  tWoId  type 
rifle  must  be  at  thu  vxp(<ii»ie  of  the  UiiiltHi  Htatcs,  In  coDforinity  to 
thfi  rpquirements  of  sedioit  13  of  the  act  of  Jsniiuiy  21,  1903  (32 
Sim.  777).  €.  liASn,  f'th.  arid  Apr.,  1.908.  Hfld.  that  section  13 
of  the  act  of  •lununry  21,  \OQ'i.  has  been  alrcndy  executed  itnd  for 
that  reft.ion  has  become  yunrt««  ojficw  in  that  it  is  not  siifiiciont 
authority  lo  warrant  tho  dt'iiartment  in  reRmiinc  the  luihtta  without 
cost  to  the  appropriation  under  section  1661,  R.  S.  C.  144^5.  Oct., 
1906.  Held,  thut  the  number  of  magazine  arms  to  be  iiwiiwl  to  a 
particular  Stale  or  Territory  under  section  13  of  ihn  net  of  .lanunry 
21,  1U03,  will  be  dettrmincil  hy  Iho  ntrongth  of  its  Organized  Militfa 
as  &uthoriz<>d  hv  tiie  net  of  January  21,  1903,  upon  wliivb  date  tho 
militia  taw  became  effective.  0.  !4J4Ji.  July  Is,  1003.  UtU,  that 
the  expcn.'ic  of  j^^ue  or  exchange  of  8mall  amis  and  eipiipnicnt  umler 
section  13  of  the  act  of  Jauuar>'  21,  1903.  is  chargcHble  a^^ainfitthe 
apprniirintion  rnnied  unih-r  that  scciion,  but  it  was  not  conti-mplated 
Ihut  IhevuUic  of  (ho  art ich'S  issued  orexchangetlshouhibesocharf^d. 
('.  tU^a.  Apr.  iiS.  lUO-'l,  and!i£pf.  27,  tDOa.  IhU,  that  underseclion 
13  of  the  act  of  January  21,  1903.  and  tlic  act  of  March  2,  1907.  tho 
Secretar>-  of  War  is  required  to  receive  from  a  State  ammunition 
which  had  been  purcha-ted  by  the  State  from  State  funds,  and 
which  was  fitted  to  a  rifle  of  an  old  mo<Ii>],  wliich  had  been  exchanj^d 
under  authority  of  the  act  of  March  2,  1907,  ami  lo  issue  in  cxcliange 
thiTcfor,  round  for  rottn<l.  ammunition  suitable  for  the  now  type 
of  small  arm  which  had  been  adopted  for  tho  Regular  Armv  and 
i-saue*!  to  the  State.  C.  /.(^.5-5,  Apr.  SO,  /DOS.  Held,  that  (he 
iasue  of  small  arms  to  a  milHan,'  rompunv  which  is  not  a  part  of  the 
Organized  Militia  of  the  Stale  ik  not  autliorizcd  under  sci'tion  13  of 
Ihc  act  of  January  21.  1903.  C.  I4148-A.  Dec.  IS.  1905.  HiJd,l\\at 
the  expenses  of  hauling  the  arms  lobe  issued  to  a  Stale  under  section 
13  of  the  act  of  Janunrv  21,  1905.  and  of  hauling  tho«o  to  be  rctunicd 
to  the  United  States,  "between  the  railway  depot  or  nearest  steam- 
boat dock  and  the  State  storehouse,  are't«  be  paid  by  the  United 
Stales  from  tho  uppropriations  therein  made,  and  the  anus  to  be 
retumeil  lolhe  l'nilc<l  Slatf.s  arc  to  he  acrcjite<l  bv  the  I'nited  Slates 
where  t  hey  are.     C.  I414S-E,  Mar.  24.  and  Apr.  >.  1908. 

■  Th«  VK,  of  Mot.  2.  1907.  proviilw  thai :  "  ll  pSaU  be  lh»  duty  nt  tlwi  Serrclary  ot 
Wv,  wheaevvr  a  tiow  type  «(  >niiill  arm  hImII  lutvc  boon  adopliMl  tur  tlie  uss  ot  Uie 
R«^|ju'  Anny,  Knd  wh<\n  it  xtifRi-inQt  qiuntity  of  auch  arm>>  lihnll  h*vi;  b(«ii  manu. 
Eacturod  to  cotutiluw,  in  hii*<lit.-ti.-iion.  aoadequaM  rsMrv*  for  tiiearmameatefany 
Roiular  or  Volimlevr  tnnm  ihat.  it  nuv  liu  found  nocoMuy  ti>  rsisn  In  owe  of  mr. 
to  rauHi  tlin  Ontnnii'^  Miliiia  nf  th«  t^Eiilod  Sutw  to  bo  (arniihed  vith  miBll  anoa 
ol  tb«  tvpo  n>  Hd'iptnl.  with  lidy')iii.-tK  uiiil  tho  noceiMry  accouterttiouM  and  Molp- 
mentM,  uicludini;  anununitioii  therefor:  Provvbd,  Tliat  ttuch  immvi  >hiitl  b«  DUde  in 
thfl  manna-  pmvidcd  in  upction  thirteen  ot  tho  act  appro^-ed  JaniiAry  twenty-Hm. 
ninnlivn  hiinilrod  and  three,  and  enutl«d  'An  act  to  promoto  th«  «lhc!ency  ot  the 
militia,  aiul  lor  other  purpowa. '"    (3^1  Slat.  1174.) 
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Tho  act  of  AliLTch  2.  I'lOl!  (32  Stat.  042).  n])jiroprifilce  S2.0O0.OO0j 
for  the  pur|joso  of  furnishing  llio  iiPWKsan'  urticles  rec|iiisite  to  fullyi 
ami,  equip,  Bnil  fliipply  tlic  OrgsniKcd  Mililin  of  tlio  sitvcral  States,] 
Terriloriea,  orid  llio  Districl  of  Coluuibia,  with  the  same  armatneatj 
and  equipment  as  are  now  prpscribwl  for  tlic  Regular  Anny.    tield,' 
that  08  $2.0UU.000  i»  not  euiliciont  for  (hat  puriKMtc,  a  method  of  dis- 
tribution similar  to  an  uUotmimt  will  havn  to  tic  rcsortMl  to,  and  ' 
making  tlic  porlioii  which  can  bi^  assigned,  the  numbL>r  of  Organt 
Militia  in  existence  on  .Turiuarj-  21 ,  10O.'t.  will  determine  the  proporlioD 
to  whii-h  each  Stale  ami  'iVrnlor\'  is  eiiUtlcd  for  the  u*c  of  its  Organ- 
ised Militia.     C.  lUo5.  Junr  8.  'lOOS. 

Zn  1&.  L'pon  roqucHl  for  an  opinion  as  to  wh«thor  or  not  amuiu- 
nitiou  can  be  iwsued  undvr  section  'Z\  of  ibo  act  of  January'  21,  190:| 
(32  Stat.  779),  to  troopti  onj3;aKed  in  maneuvent,  held,  that  inatrtielionl 
in  target  practice  is  an  essential  condition  lo  tlie  froo  issue  of  ammu-j 
nitioa  to  the  national  t;uarcl  under  section  21  of  the  aet  of  Januarji 
21,  1003,  and  tliat  therefore  it  can  not  be  isitiied  free  to  bu  fired  awa> 
iu  maiiouvere.  although  some  incidental  inslniction  in  Binall-annal 
firing  may  be  imparted.  C.  1/(701,  iVwit.  2U,  1!)03,  June  H,  I9()4,  at 
Au(i.  10,  {907.  IltU,  that  Kmall-urms'  ammunition  can  not  hv  .^up-l 
plied  to  tho  Organised  Militia  fur  maReut'ere  from  the  appropriation' 
of  $2,0()fl,000  onrried  hy  iho  current  Army  aniu-opriution  aet.  of  March 
2,  1903  (32  Stut.  942),  for  the  puqiose  ol  arming,  equipping,  and 
supplying  the  Organized  Militia  with  the  same  armanent  and  equip- 
ment as  uro  nuw  provided  fur  the  Kegular  Army  and  that  the  worw^^ 
"armament  and  equipment"  in  that  act  should  be  construed  as  in-^| 
eluding  ammunition.  V.  14701,  Aug.  IS.  atui  Sov.  81,  1903.  Alao,^ 
held,  lliat  the  cost  of  ammuiiitiun  furnishod  tho  OrgaJiizod  MiUtiafor 
joint  nianfiuTor^  will  eon-tlitute  a  charge  against  any  amount  standing 
to  tho  credit  of  the  Stale  under  section  1661  K.  :^.  C.  ti7i>t,  iVtw. 
2il,  1$0S,  and  June  }4<  100/f.  Upon  a  request  from  a  Stato  for  a  sup- 
ply ol  8eacoa.^t  arlillcry  ummunilion  for  ihe  use  of  ihy  Heavy  Artil- 
lery during  its  approaching  Icrm  of  duty  of  instruction  in  oiio  of  tho 
foria  in  New  York  Harbor,  hfld,  that  funds  made  available  in  tliefor- 
tification  bill,  when  nut  set  apart  fora  purpose  incoosistenl  with  such 
use,  may  lawfully  be  ex]>endod  for  that  purpose.  The  cost  of  such 
ammunition  mify  also  bo  aocounled  for  by  charging  it  against  the 
State's  allotment  under  section  1061  K.  S.,Vith  the  governor')*  con- 
sent as  expros8«d  in  a  pn>per  nKiuisition  therefor.  C.  14701,  June 
11,  1003.  J 

Xin  A.  The  Constitution  gives  to  Congress  Ihe  ptiwor  "to  provida^l 
for  organizing,  arming,  and  discipliuing  the  miliiia,  '  but  vests  in  that 
bodv  no  authority  to  prescribe  ils  uniform,  which  uulhorily  was  left 
lo  t(io  StatM.  Iltid,  however,  that  it  is  within  Iho  power  of  Contress 
in  making  gratuitous  itsuvn  of  uniform  clothing  lo  the  militia  to 
impose  conditions  in  connection  with  such  issues  and  to  provide  that 
any  distiiu-livo  marks  or  designations  which  aro  used  on  the  unifonna 
of  (he  Regular  Army,  such  as  the  coat  of  arnus  of  tho  Vniled  Statoa, 
shall  not  be  used,  or  shall  appear  in  a  modified  form  on  siirh  uniforms 
as  may  ho  worn  by  the  Organized  Militia  to  whom  ihay  are  iMu(^d. 
Siicb  power,  however,  perhiins  to  ('ongress,  and  without  legislative 
nutborilv  out  not  bi^i  e.\crcii>ed  by  the  Executive.  0.  tJ^8,  Mar. 
and  June,  1903,  and  Aug.,  1006;  t^l^S-F,  Oti.  IS,  1908. 
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Xm  B.  Cflrnpaign  budjjes  constitute  slows  and  siipplicfi  which  uib 
supplied  to  Uie  Armv  within  tJic  meaning  of  secljon  17  of  the  act  of 
January  21,  1903  (32  Slat.  77S).  Held,  that  as  aiich,  Ihcy  may  bo 
issued  to  tlip  Eovernora  of  thp  several  Stat**  for  llie  use  of  their 
OiXMiiw-d  Militia  as  part  of  the  unifyrm.  C.  l^l^S-F,  Oct.  13, 1908; 
i38$9.  Oct.  26,  lOOS,  and  Dee.  «,  1908,  BfU,  that  th«  otwIaJs  fur- 
niahoa  to  members  of  the  milit-ary  pstablishment  for  profirionev  in 
small-arms  practice  ui-o  procured  out  of  ihf  funds  anpropriati'tf  for 
the  Regidar  Array  and  can  not  b»'  furnished  to  a  cadet  battuJion  at 
a  Slate  uuivoi-sitv  wliich  was  not  a  part  of  the  Organized  Militia  of 
the  State.     C.  UUH-O,  Dec.  US,  1.907. 

XIV  A,  Penallv  cnvelopea  can  not  lawfully  be  Bupphed  to  State 
or  Territorialautfinritiea  for  discretionary  use,  lint  held,  that  if  oHicial 
infonnation  is  called  for  by  the  War  Departinent,  n«pectiilg  the 
militia,  their  use  would  bo'Iawfid  in  can-ying  the  reply.  C.  6419. 
J/flM,  1899;  12'^rZ,  Mar..  1902.  Held,  that  as  the  admtanle  general 
of  the  dilforent  States  in  1808  were  aiding  the  War  I).>partment  in 
raising  and  recruiting  the  rnlnnteer  branch  of  the  Vnitod  States 
Anny.  they  were  cntillcd  ti>  use  War  Department  penalty  envelopes 
in  that  work,  being  personally  liable  criminallv  for  anv  impmper  use 
made  of  such  envelopes.  C^  4610,  Julu,  IbW;  Gll'S,  Apr.,  1899. 
Held  that  the  adjutants  general  of  tne  States,  Territories,  and 
the  IJislrict  of  Columbia  are  entitled  to  use  penalty  envelope*  in 
making  the  reports  and  returns  to  the  Secretary  of  War  required  by 
section  12  of  tJie  militia  act  of  Januair  21,  1903  (32  Stat.  776),  and 
in  the  correspondence  regarding  them;  but  that  as  the  militia  remains 
State  miUtia.  and  as,  with  certain  exceptions,  the  officers  thereof  are 
not  "ofhcere  of  the  I'liited  States  (Sovermuent,"  they  would  not  be 
entitled  to  use  penaltj  envelopes  in  correspondence  relating  to  the 
organixalion  and  equipment  ol  the  militia,  as  such  correspondence 
can  not  be  considered  as  "relating  exclusively  io  the  public  buaiiMW 
of  the  Government."  »  C.  14192,  Feb.  26  a-n'd  July  28,  1003;  tSSTTg, 
Mar.  22,  190S;  15183,  Aug.  31.  1903;  17336,  Jan.  3,  1905.  But 
held,  that  an  atljutant  general  would  not  be  entitled  to  a  more 
extensive  use  of  the  penalty  envelope  than  is  indicotcd  above. 
And  held,  that  he  would  not  be  entitled  to  use  penaltj-  envelopes  in 
correepondenco  with  oflic^M-B  of  the  National  Guard,  as  neither  he 
nor  they  are  "officers  of  the  United  States  Government"  within  tlie 
meaning  of  the  act  of  July  .''.,  18S4  (23  Stat.  ISS).  C.  14192,  Julu, 
UK^.  Ueld,  that  m  Iiis  capacity  ai*  agent  of  the  Quartermasters 
Department ,  a  State  quartennast«'r  general  may  use  penalty  envelopes 
in  liis  official  cont-spondence.  C.  14148-1''.  Juhj,  1908.  Held,  that 
a  quartermaster  general  of  a  State  is  authorized  tu  usi*  penalty 
envelopes  for  correapondenoe  with  officers  of  the  NationaJ  Guard  of 
the  State,  and  with  the  chief  quartermaster  of  tlte  department  on 
business  pertaining  strictly  to  transportation  accounts  in  comiectioD 
with  transportation  of  the  National  Guard  of  the  State  to  and  from 
the  camp  at  Chickaniauga  Park,  where  it  participated  in  maneuvers 
with  Uie  He-ular  Army.  O.  14192,  Nw..  1906.  Ilthl,  that  State 
disbursing  ofticers  may  use  penalty  envelopes  for  their  correspond- 

■  Sec  3  of  the  Kct  of  July  &,  ISS4  (33  8ut.  158).    See  alao  act  ol  Mu.  3,  UT7  (U 
Stat.  3S5),  ami  Cir.  1.  A.  G.  0.,  Jui,  11,181)2. 
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Bbco  with  Uio  War  Pcpartmenl  on  officio]  buaiiwai.  C.  14148,  Dte,t^ 
1903:  1518S,  Aug.,  1903.  A  disbursing  oflicor  mny  also  use  penalty 
cnvolopM  in  making  payraenta  provided  for  on  rolls"  wliicJi  were  trana- 
mittecT  to  tliv  War  IVmartmcnt  for  approTol.  But  held,  that  he  is 
not  authariiK^l  to  use  frre  registration  for  such  letters,  or  for  iot1«ra 
sent  to  tLo  War  Dt-paitmcnt.  C.  17336,  Jan.,  190S.  Held,  tJxat 
penalty  envelop<«  could  not  l>e  furnished  to  a  hank  wUch  desired  to 
U80  tliem  for  tlie  purpose  of  inclining  blank  cltocic  books  when  tlier 
mi»}it  be  ordennl  by  a  Stnl4<  disbtin^inj;  olHcer.  C.  6d4S.  Jnne,  /^80. 
Ufld.  that  each  person  using  the  p<-nalty  envelope  must  docifle  for 
hini^^-lf  hi»  ri^ht  to  do  so,  having  in  mind  his  criminal  linbiiily  for  a 
misuse  thereof.     C.  7361,  Xov.,  1899. 

The  militia  of  the  Piatrict  of  I'-olumbia  is  not  placwl  under  the  eon- 
tix)l  of  the  District  govvmnient'.  It  is  eixolusively  under  the  control 
of  the  National  Qovermnent.  The  Preaident  commisflion»  all  it« 
ofIicer»  and  ia  its  Commander  in  Chief.  If  the  oH'icors  of  the  Distrttl 
Militia  are.  therefore.  ofTicera  of  the  United  States,  and  if  oflicial 
matteni  relating  to  it  are  matters  relating  exrlusiveJy  to  the  busi- 
ness of  the  Govorniiient.*  lieU,  that  there  can  be  no  objection 
to  the  u»e  of  penalty  envelopes  in  tlie  traosaction  of  ita  bosi- 
nc»«.  These,  hnwevor,  ore  mattens  which  Iho  Secretary  of  War 
is  without  authority  to  decide,  except  to  the  extent  of  de- 
termining whether  or  not  penalty  envelopes  sliall  be  issued  oq^ 
requisition  therefor.  Qut?stioiis  rt'lating  to  Uieir  use  ara  for  th«fl 
consideration  of  the  Post  Oflic-e  Department  in  the  execution  of  tbd^ 

ftostal  lavs,  and,  finally,  for  the  courta,  in  proseculions  instituted 
or  violations  of  those  laws.  It  is  clear,  however,  that  penalty 
envelopes  mav  be  issued  for  making  the  returns  required  by  section 
12  of  the  militia  act  of  January  21,  1903  (32  Sut.  776).  Recom- 
mended, therefore,  that  penalty  envelopes  be  furnished  witJtout 
deciding  Uio  qucidtion  ns  to  the  'scope  of  tlit-  authority  Tor  their  use. 
C.  ime,  Mar.  SB,  1902;  1419S,  Feb.  26  and  July  SS,  1903;  ldtS3,_ 
Aug.  31.  1903;  17336,  Jan.  3. 1905.  ■ 

XlV  B.  Telegrama  were  aoiii  by  militia  ofhcers  to  the  War  I>ei>art-V 
ment.     Held,  tliat  the  cost  thereof  slioidd  be  paid  from  the  allotment 
to  the  State  from  i^oction  1661,  K.  S.,  and  not  from  appropriation  by 
Congress  for  carrying  on  the  business  of  the  General  Govoriunent. 
C.  14148,  A'ev.  7,  miS. 

XTT  C.  The  disbursing  oilicer  of  a  State  Nntionai  Guard  oommu- 
nicated  direct  with  the  Secretair  of  War  on  matters  pertaining  to 
his  duties  as  an  oliicer  of  the  Mutional  Guard  of  the  State.  Hdd, 
tiiat  Ruch  correspondence  of  a  disbursing  ofHcer  with  the  War 
DepATtmeut  should  be  through  the  adjutant  general  of  the  State,  lu 
required  by  Circular  Xo.  62,  series  1006,  War  Doportmeot.  Olfl 
14148-0^  Aug.,  1907.  ^ 

XV.  The  commanding  general  of  a  DoportmoDt.,  during  the  period 
of  his  exclusive  occupation  of  a  State  maneuver  camp  ground,  is 
barred  by  the  act  of  February  2,  1901  (31  Stat.  758),  from  penuiltmg 
the  sale  of  any  intoxicating  liquors  thereon,  and  _may  protect  hia 
exclusive  occupation  of  said  cump  site  by  ejecting  any  persona 
coming  thereon  and  attempting  to  engage  ui  such  sales;  but  A'^.  ■ 
that  he  should  not  interfere  with  any  of  the  canteens  epttablishoa  H 

■  8e«  BcU  of  Mar.  3, 1877,  and  July  6, 1884.  ■ 
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And  RiAJnlained  for  the  salo  of  "spirituous  liciuoni,  wine,  ale,  or 
beer"  miller  ])onui]<«ioi)  of  tlie  iiuUioriliiM  of  iho  Stnlo,  luul  u|>on 
lite  premises  occupied  by  National  Guard  orcanizalioiis  of  tiiat  State 
lis  sitcu  for  Uicir  cfunne,  during  the  period  of  joint  encontpmool. 
C.  1998S.  June  S9,  1906. 

XVI  A.  In  view  of  the  legi.<dation  embodied  in  tJie  act  of  Klorcli  1, 
ISSO  (2r)  Stat.j  772),  non«  of  which  ia  inconsistent  or  in  confUct  with 
Iho  act  of  January  21,  !*t03  (32  Stat.  775),  it  waa  hriil;  (1)  that  the 
active  militia  of  Ihe  I)islrict  of  Coluuibiu,,  othi.'rwi«!  knovi'n  us  tho 
National  Guard  of  the  District  of  t'ohimbia,  constitutes  tho  "Organ- 
ized Militia"  of  the  District  within  tlic  meaning  of  section  :i  ofthQ 
act  of  .Tanusry  21,  1903;  (2)  that  the  brigadier  general  commanding 
and  the  brigudc  tttaif  should  be  commisaioneu  as  officers  of  the 
"Militia  of  tho  District  of  Columbia,"  in  confonnity  to  tha  remiiro- 
mentit  of  »eclions  7  and  8  of  the  act  of  March  1,  I8S0  (25  Stat.  773); 
and  (3)  tliat  tiie  olTicers  of  tlie  organisations  of  Hie  active  militia 
"should  be  commissioned  as  olhcera  of  tho  National  Guard  of  the 
District  of  Columbia,"  in  couformitv  to  tho  re(|uirement8  of  sectioa 
10  of  the  same  enactment.     0.  1j^0,  Juhi,  /.'».?. 

XVI  n.  By  section  18  of  the  act  of  March  1,  ISSO  (25  Stat.  774J, 
the  commanding  general  of  the  militia  of  the  Dislnct  of  Cohinibia  18 
authorized  to  disband  any  company  of  the  National  Guard  or  cua- 
solidatc  it  with  any  other  company  in  a  case  where,  for  a  period  of 
not  le«s  than  £)0  days,  it  shall  have  contained  less  than  the  minimum 
number  of  enlisted  men  pi-escribed  by  the  act,  or,  upon  a  duly  ordered 
inspection,  shall  be  found  to  have  fallvn  below  a  proper  standard  of 
ellieiency,  and  to  grant  honorable  discharges  to  tlie  supemumeraiy 
oiricers  and  noncommissioned  nflioors  produced  bv  such  consolidation. 
C.  1S032,  May,  1905.  But  held  that  the  authority  thus  conferred 
doe«  not  extend  to  the  Naval  Militia  of  the  Di-striet  of  Columbia, 
established  by  the  act  of  May  11,  1898  (30  Stat.  404).  C.  10218, 
Fth.  1906.  The  commanding  general,  National  Guard,  District  oi 
Columbia,  disbanded  a  regiment  of  the  National  Guard  of  tho  Dis- 
trict and  issued  an  honorable  discharge  to  the  colonel  of  the  First 
Itei^ment.  HM.  that  his  action  was  legal  and  rocomineudatioa 
made  that  it  be  sanctioned  by  the  Secretary  of  War.  C.  IS0S2, 
Mail  SS,  19Q5. 

iVI  C.  Section  20  of  the  act  of  February  18.  1009  (3,^  Stat.  631). 
provides,  inter  alia,  for  the  retirement  of  commLttuoncd  oilicera  oi 
the  District  of  Coltmibia  Nationid  Guard  for  pbysieol  disability. 
HAd.  that  in  the  absence  of  a  requirement  of  statute  that  the  hoard 
shall  bo  appointed  by  the  President  or  Secretary  of  War.  it  is  witliin 
the  authority  of  the  commanding  general  of  the  District  National 
Guard  to  appoint  the  medical  board  provided  for  in  that  section. 
C.  19780.  Apr.  IS,  1909. 

XVI  D.  ScctioQ  II  of  the  ftct  of  February  IS,  1009  (35  Stat.  629), 
Tests  considerable  legislative  power  in  the  President  of  tho  ITnited 
States.  In  tho  exercjse  of  that  power  ho  issued  regulations  for  tho 
Nulionid  Guard  of  (he  District  of  Columbia,     nehi.  that  the  com- 

Easition  of  the  medical  department  of  the  National  tiiiaril  of  Ibn 
■ietriet  is  fixed  in  puragrapn  8  of  t}ios«  regulations.  AImi,  htld.  (bat 
an  officer  holding  a  commission  in  one  department  or  organization  of 
the  militia  or  National  Guard  may  be  commiiieioued  in  another  with 
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the  saiDe  gnu\p  and  dat«  of  rank  now  h^Id  imdcr  section  76  of  tho 
act  of  Fobruiuy  18.  ISKi'J  (35  Sial.  636).     C.  19783,  July,  1909.    A 
captain  of  a  company*  of  the  DlHtrict  of  Columbia  National  Guard 
ivtiignvd  his  coniiiu^snm  on  November  15,  IS'J'J,  and  thu  same  date 
was  coiuuiissioned  a  captain  and  iiispector  of  rifle  practice,  the  dutica 
of  wliich  hu  entered  upon  at  onco;  but  \w  did  not  accept  tho  com- 
missiun  as  inspector  of  rifle  practice  until  Deci>mber  28,  1899.    HtU, , 
that  his  service  may  be  regarded  tis  continuous  ^^ithin  the  meaning; j 
of  the  clauses  of  the  act  of  Februnrj-  tS,  1909.  which  reffulatea  tho] 
retirement  of  ofheci-s  in  the  National  Guard  of  tlu'  District  of  Colum"  ■ 
bia.    C.  19789.  3uly  and  Am.,  1909,  and  Juhj,  WW. 

XVI  E.  Section  40  of  the  act  of  March  I,  1889  (25  SUt.  779),  pro- 
vided) that  all  olltrei's  and  employees  of  the  Ignited  States  and  of^tho 
District  of  Culuuibin  who  are  mcmbcra  of  tho  Nationnl  Guard  shall  be 
entitled  to  leave  of  absence  from  their  respective  duties,  without  loss 
of  pay  or  time,  on  nil  dftj"9  of  nny  ijorndo  or  encampment  oixlered  ofi 
authomed  under  tho  provisions  oi  this  act.'  Held,  that  the  above' 
section  (-lO)  is  limited  to  the  National  Guard  of  the  District  of  Colum- 
bia. G.  I4S73,  June  S7, 1903.  HtU,  that  a  meesengor  in  (he  Record 
and  Pension  Cilice,  who,  as  a  member  of  the  DistrictHational  Guard, 
perfoiTucd  one  da^  of  duty  on  the  rifle  range,  pursuant  to  proper 
orders,  was  not  entitled  to  pay  for  that  day  as  a  meosenger,  as  he  was 
notengugcd  in  actual  parade  proper,  or  in  "encampmeat."'  0.  £694, 
Oct.  t9, 1896;  7S4S,  Nov.  S,  1S99;  7418,  Dee.  U,  1899.  Upon  request 
by  a  clerk  in  the  Kocord  and  Pension  Office  for  a  leave  of  nb»ence  with- 
out pay  from  date  of  muster  in  as  major  oi  voliinteere  to  date  of  dis- 
chai^P  fifni  swch  service,  it  wnahfU},  tliat  a  rierk  who  is  a  memlwrof 
the  National  Guard  of  the  District  of  Columbia  can  not  be  given  an 
indefinite  leave  of  absence  in  oixlor  to  accept  a  volunteer  commission, 
0.iI29,  May  16,  1898.  The  act  of  July  1,  1902  (32  St«t.  HIS), 
declared  that  the  act  of  March  I,  188i).  ah'all  be  construed  as  c^iverinf 
all  da\-8  of  service  which  the  Xationnl  Guard  or  any  portion  thoreo? 
mav  be  ordered  to  perform  by  the  commanding  general.  District  of 
Corumbia,  as  leave  of  absence  from  duty.  Ndd,  that  the  act  was  not 
retroactive.  G.  13850,  Nov.  £9, 190S.  If  District  ti-oops  are  paid 
out  of  funds  obtained  under  section  H  of  tho  art  of  January  21,  1903 
(32  Slat.  777),  they  are  not  entitled  for  tho  same  period  to  tho  pay 
provided  in  the  District  appropriation  bill,  IIM,  that  as  Govern- 
ment employees  rocoivo  their  pay  without  deduction  during  the  period 
of  the  encampment  under  section  49  of  the  act  of  March  1,  1SS9  (25 
St«t.  779),  they  are  not  entitled  to  receive  pay  tinder  section  14  of  the 
act  of  Januaiy  21,  19113.  G.  14148,Jtity  14, 190S.  HtU,  that  (he 
act  of  Januan,-  21 ,  I9i».3  (32  Stat.  775),  did  not  repeal  section  49  of  the 
act  of  Marehl,  I8S0,  or  extend  its  operation  to  the  National  Guard 
of  the  States  and  Territories.  0.  14S73,  June  7,  1904.  IleJd,  that 
the  alwcuce  of  employees  in  the  Commissary  Department,  in  order  to 
attend  rifle  and  revolver  matches,  whirh  wore  ordered  bv  the  com- 
manihng  general  of  the  Nulional  Guard  of  the  District  of  Columbia, 
should  not  be  charged  against  any  time  duo  them  in  tho  operation  of 
the  laws  granting  leaves  of  al>sence,  and  that  there  sliould  be  no  re- 
duction of  pay  for  absence  while  so  employed.     0.  13650,  Oct,  9,  1909. 

■  An  iiupeclion  not  a  nuade.  etc.,  VI  Camp.  Dec.,  839. 

»20  Op.  Any.  G«o.,  669.  , 
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XVI  p.  The  net  of  March  1,  I8S9  (25  Sut.  772),  provides  th«t  the 
uniromi  of  thfi  National  Guard  of  the  District  of  Columbia  sliall  he 
tiitf  name  us  jirescribwl  aikI  fin-ni8hed  to  the  Army  of  the  United 
States.  Ileid,  ttuit  as  members  of  tJui  Or^niiizi-d  lllililiit  of  the  Dis- 
trict gf  Columbia,  oflicers  would  he  erititJed  to  receive  CKmpaign 
tmdges  under  the  stime  conditions  as  rejniluto  thvir  di»tributiun  to 
ofiicvi'a  of  the  Armv,  tv»  the  campaign  badge  ts  part  of  the  uniform. 
O.  1724s,  Dec,  1907.  lltid,  that  the  above  opinion  hnd  tippUcution 
to  such  meml>era  of  the  National  Guard  iia  are  now  in  senice.  0. 
172^,  Jan.,  1908.  HtU,  I.liiit  the  badges  for  enliitted  nion  may  law- 
fiiUv  he  included  in  i:uue9,  but  the  baagm  for  commissioned  officers 
should  be  obluiii.<I  by  purchiiso.  0.  J7e4.%  MaygS,  1908.  Held. 
that  tile  badge  can  not  do  wilhlield  fnun  nn  eiUisted  man  of  the 
National  Guard  of  the  DLsliict  of  Columbia,  who  had  served  honor- 
ablv  during  the  Pliilippine  runipnign  lui  an  eiilisled  man  of  the  Kegu- 
lar'Anny.  0.  172J^,  Mar.  SO,  WW.  Held,  that  the  commnndmg 
general  of  the  National  Guard  of  the  District  of  Columbia  is  compe- 
tent to  determine  in  what  caae  an  officer  has  rendered  servioe  in  cnm- 
faigi)  as  a  militia  ofliciT  which  \»  of  a  ctmructer  to  entitle  him  to  wear 
he  distinctive  campaign  badge,  G.  1724S,  Apr..  1909. 
XVI.  G.  An  olhcor  of  the  National  Guard  of  tjio  District  of  Columbia 
later  became  an  officer  of  tho  Unitpd  States  Volunlflers.  Ho  had 
failed  1«  accout  for  ccrUiii  United  Stfttw  projicrty  for  which  ho  was 
alleged  to  be  accountable  as  an  officer  of  the  District  National  Guard. 
Tho  commnnding  general  of  tho  Di.striet  National  Guard  recommended 
stoppage  of  liis  pay  as  a  %'olunteer  officer  to  make  good  liis  failure  to 
account  for  pubric  ni-operly.  The  Serretarj'  of  War  suspended  further 
payment  of  liis  volunteer  pay  pending  prompt  action  against  htm  by 
the  commanding  general  of  the  District  National  Guard,  iiinh-r  tlio 

firoviiiions  of  the  militia  act  of  March  1,  1889  (25  Slat.  775),  particii- 
arly  section  3;i.  Ueld,  that  if  a  judgment  in  any  case  ia  obtained 
wliidt  can  not  be  satisfied,  report  tJiercof  ishould  be  jirompllv  mode  to 
tho  Secrotttr>'  of  War  for  his  action  in  tho  premises,  and  that  in  the 
meantime  the  commanding  general  of  the  District  Militia  must  con- 
tinue solely  rcsponsibloto  flie  United  States  for  all  United  Stateii 
firoperty  in  the  poftsesslon  of  such  militia  unleiii«  regidarly  relieved 
rom  such  responsibility.  C.  Wi6l,  Aug.  9,  1901;  11659,  Nm.,  1901. 
Ueld,  that  if  under  the  act  of  March  1,  18.^9,  tho  officer  had  any  prop- 
erty within  the  District.  tJie  District  Militia  authorities  could  ))niceed 
against  it,  and  if  he  had  none  within  the  jurisdiction  the  action  could 
abide  hi-*  return;  and  in  any  event,  as  he  denied  having  reiL-ived  the 
property,  tho  War  Dcpurlniont  could  not  on  such  a  sliowing  grant  the 
commanding  general  of  the  District  Militia  permission  to  drop  tlic 
llnitcd  Slate?)  properly  from  his  returns.     C.  11559,  Feb.  SS,190e. 

XVI.  H.  As  tho  system  of  property  accountability  in  the  National 
Ouanl  of  11)0  Distnct  of  Columbia  is,  by  the  net  of  March  I,  18HD 
(25  Stut."  774),  as  amended  by  the  act  of  February  IS,  ISOfl  (35  Slat. 
029),  closely  assimilated  to  that  prevailing  in  tho  Itegular  Army,  il 
would  seem  that  tho  same,  or  similar  rules  of  evidence,  should  apply 
in  determining  questions  of  properly  responsibility,  ond  Unit  the  rules 
so  applied  should  dilTcr  from  and  ro(|uire  higher  standanls  of  per- 
formance than  are  establi.shed  bv  law  in  the  Stnlw  at  large,  Ileld, 
that  where  officers  of  the  National  Guard  of  tho  District  are  nquirod  to 
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givfl  l^-fttimony  ronreminK  queslions  of  pro|i«rty  nrcountabUity  tlic, 
miiy  lAwrultv  bo  poniiilteil  to  pive  such  t<>^iuiiony  in  tlin  form  at  rw 
tificates  Mnilkr  in  form  niij  cluirnrier  lo  ibuso  reouirod  of  oAcon  o_ 
Lh«  ItcgulHr  Aniiv  in  ximitHi-  cin-uiasUnros.     C.  17090,  Jvh  £8,  ISIOA 
XVI.  I  1.  Thottclof  Murth  1,  1889  (25  Stul.  77>).  proviilo-t  for  th«] 
organizarion  of  thn  Militia  af  the  T>i8tncl  of  Columbiu.     JM4,  thBtl 
uo  mubscqucnt  If^'sliilJoii  Annuls.  ntTvotK,  or  invalidates  lti>>  rcqnirp-j 
ment  of  seclion  31  of  iJiat  act,  which  re^lalcii  the  srmamont,  riolli-i 
ing,  and  e<|ui{)mcnt,  or  of  section  57,  which,  during  the  annual 
«D(.-Bmpment  or  when  ordpped  on  duty  lo  aid  thw  civil  authorilioH,  < 
re^iilate-M  the  Kiilittistpncp  nf  tJie  National  Guard  of  the  District.     (f,\ 
I63S4,  May  ^6,  Iff04.     lUld,  th«t  forttgi''  and  fuel  can  bo  fuinishf " 
llie  Nalionnl  Onai-d  of  tho  Distriot  of  Colnnibia  under  section  31  » 
thoabiiv«Bct  while  in  tamp,     M'^thrld.  that  " consumable  j>rojM>r(v " 
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storoii  ns  may  bo  nii-<.>ssarv  for  the  proper  trainin);  and  in^truciion  of 
the  force."  C.  1760$,  ^^nr.  IS,  1905.  thhl.  that  under  section  .W 
of  the  abuv4.>  act  such  blank  forms  a«  arc  nt'M>ded  for  the  adniinielnilioii 
of  tlie  National  Guai-d  of  the  District  may  be  fiiniislic<l.  C.  163SI,, 
NwK  t3,  1907.  litld,  that  seclion  H  of  the  act  of  January  21.  1903 
(32  Stat.  777),  does  not  conflict  with  section  57  of  tJiu  above  act,  and 
tiiat  section  17  of  the  act  nf  January  21,  lltll.?,  haiH  no  connection  with 
section  57  of  the  above  act,  but  simply  opcratei^  to  extend  Ihe  scopo 
of  section  lOftl,  R.  8.     C.  1414.%  JuhjS,  lOOH. 

XVI  I  2.  Tho  commanding  gonei-al,  National  Guard  of  tho 
trict  of  Columbia,  submitted  a  reqniaition  for  certain  clotliing,  c 
and  garrison  equipage  for  tlio  use  of  the  Oreaniwd  Militia  under 
command.  Hfid,  that  tlio  Oi-ganlzcd  Militia  of  the  District  of 
Columbia  is  entitled  to  share  in  tJic  bonelits  conferretl  by  what  U 
known  as  tho  "two  million  dollar"  clauao  of  tho  act  of  >larch  2,  1003] 
(:i2  Slat.  942),  and  the  coitt  of  attppliett  can  be  charged  at;ainst  thfr 
Districfa  alloirnorit  under  that  act.     €.  16364,  ^oy  £0  and  July  19, 

1904,  "nd  ^"y  7»  Z^'^- 

XVI  I .'(,  War  Department  orders  proscribe  the  kinda  of  type- 
writing macliincs  that  slmll  be  purchflflcd  durin;;  the  fiscal  year  1901, 
"for  the  use  of  tho  Army/'  Ihld,  that  that  doai  not  prohibit  the 
Quail criiiaster's  Department  from  iiisuipg  and  charging  to  tho 
Militia  of  the  District  a  tyjiewriting  machine  now  on  hand,  which  ia 
of  a  diJIerent  make.  C.'SSSO,  July,  1900.  Hrld,  that  typewTiting 
machines  may  be  issued  to  the  National  Guard  of  tho  District  to  tba 
aame  extent  tliat  llioy  ai«  issued  to  conx'Hponding  organizations  of  t lie 
Keguliir  Army  by  the  Quartermaster'))  Dcparlmcni  and  their  cost  will 
constitute  a  charpt  agnin»t  the  allotment  to  the  District  under  aeo* 
tionl661,K..S.,iisamendedby  theaclof  Junee,  1900  (31  Stat.  662).' 
G.  HSe.'i,  May  tG,  t'JOS. 

XVI I  4.  The  commnnding  general,  District  National  Guard, 
ie^uusl«^l  that  furniture  be  fumislied  nnd  charged  against  tho  appro- 
pnation  of  June  6,  1000,  for  onning  and  equipping  the  militia,     lirld^ 

■  See  III  Comp.  Dec.,  632. 
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that  the  cost  of  the  article»  request&d  can  not  be  chai^d  to  the 
ftppruitrinlioii  mode  by  rlio  net  of  June  6,  I'JOO  (31  Stat.  6fi'2),  but 
must  vo  met  by  tbtf  special  aimiiai  appropriatioa  which  includes  an 
item  for  "(urnUuiv'."     C.  lOlSS,  Apr..  1901. 

XVI I  5.  Tho  marshal  of  a  G.  A.  It.  parade  requested  the  Secre- 
tary of  War  to  auttiome  the  comiminding  general,  District  National 
Guard,  to  loan  12  sotn  uf  horee  I'quipmciits  for  tho  use  of  his  staff. 
Ilfld,  that  the  Secivlaiy  of  War  lia.4  no  authority  to  direi-t  the  com- 
manding general,  Dixtrict  AUIitia,  to  loan  projierty  of  tho  United 
States  in  his  custody.     C.  l.iSS3,  Sfft.  SO,  1902. 

XVI 1  6.  Koqtiest  fur  ihe  luiin  of  a  two-iiuilc  team  with  ungon 
was  made  by  the  Xalioual  Guard  of  llit-  Distri<'t  of  Columbia  for  uae 
in  conneeliun  with  rillo  practice.  Iltid,  that  while  the  loan  might  be 
authorized  as  being  within  the  spirit  of  the  at-t  of  March  1,  1SS9  (25 
Stat.  779)j  it  becomes  of  doubtful  propriety  when  considered  in  pon- 
ncction  with  tho  n'strictivo  rtKguireuient  of  the  act  of  appropriation 
for  the  su]>port  of  the  Anny,  and  in  view  of  the  express  provision  for 
incidental  expenses  of  the  Nntioiial  Ouai-d  of  tiie  District  of  Columbia 
which  is  made  in  the  act  of  appropriation  for  the  support  of  the 
District  government.     C.  ISII.i,  .tune  6,  1905. 

XVI  J.  A  serKfuul  in  a  company  of  the  Disirict  National  Guard 
was  eleiled  to  the  po.'iition  of  secmd  lieutenant,  examined  as  the 
law  requires  and  found  competent  and  otherwise  quuiilied,  which 
fact  was  duly  certified  to  the  commanding  general.  lie  was  then 
reduce<l  to  the  rank.s  and  then  sulwiequenlly  honorably  discharged  by 
order  of  the  commanding  general,  '•in  tho  interests  of  the  service 
under  section  28  of  the  act  of  March  I,  1889,  from  which  action  he 
appealed,  add,  that  there  u  no  appeal  from  hia  di<tchnrgo  by  the 
commanding  general  of  the  District  Militia,  and  that  it  can  not  be 
recalled  or  >vX  asiile,  ('.  S398,  Ang.  S,  1897.  An  enlisted  mnn  was 
dishontirahly  disrhRrge<i  frxin  tho  Dib'triet  Militia  in  pursuuuce  of 
the  appmied  senlenre  of  a  ciiurt-mailinl.  Ho  requested  that  an 
honorable  discharge  be  substituted  for  the  dishonorable  one.  Betd, 
that  the  sentence  is  executed  and  relief  can  not  be  afforded.  C 
107 IS,  June- S4,  1901. 

Xyil  A.  Section  23  of  the  act  of  January  21, 1903  (32  Stat.  779), 
provides  that  certAtn  examinations  he  hefd  <d  persons  h&\'ing  spe- 
cific qualiticntioDS,  One  uf  the  qualihctitiuns  is  that  the  candidate 
"shall  have  served  in  the  Regular  Army  of  the  United  States,  in 
any  of  tho  volunteer  forces  uf  llie  United  States,  or  in  the  Organized 
Militia  of  any  Suite  or  Territory  or  District  of  Columbia,  or  who, 
being  a  citi7.eii  ol  the  L'nited  States,  hIihII  have  attended  or  pursued 
a  regular  course  of  instruction  in  uuy  niihtiiry  school  or  college  of  the 
United  States  Army."  IIiM.  that  the  purpose  of  the  statute  is  to 
secure  a  list  of  |>er»ons  speciuUv  qualilicu  to  iiuld  cummissioua  in  any 
future  vohmtecr  force  and,  tlierefore,  the  act  should  be  liberally 
construed.  C.  1^148-F.,  Har.ll,  1908.  Held,  that  it  was  obx-iously 
within  the  meaning  of  the  act  of  Jumiary  21,  1903,  that  mcmbors  of 
the  Organized  Militia  shuuld  be  considered  as  proper  candidates  for 
the  list  of  cligibles  for  volunt4>i>r  commissions  pix>vuicd  for  in  seditm 
23  of  that  oct.  a  Iil48-A,  Aug.  «6,  lOOj.  IleU,  that  the  entry  of 
the  namu  of  au  applicant  on  the  lint  of  eligible^  provided  in  the  aliove 
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section  does  not  confer  mititar}'  rank.  C.  14148-F,  Oct.  S9,  1908. 
Hey,  thai  llio  I'urront  ujip mi) nations  for  t W  support  of  the  ^\j-my  aro 
apphrable  to  the  purpose  oi  paying  to  cligihleH  for  voliint«er  com- 
mis-tions  who  ntlomi  iiiilitAry  MchooU,  the  snme  nllowancett  nnd 
commutation  !is  prov-idod  in  the  aot  of  Junuurj'  21,  19U3,  fur  tho 
officersiof  tUeOrganizPii  Mihtin.     C.  I4l48,0ct.£,  1903. 

XVin  A.  A»  no  logislHlion  of  Couj^reN;)  iiupoMvs  thilips  upon  the 
War  Department  or  any  of  its  bureaus  in  connertion  witli  the  Naval 
Militia,  «nii  na  arms  for  its  uso  are  expressly  j)ix>vi<ioil  for  in  tlie 
current  unuropriution  for  tho  Navy,  lulJ,  that  if  Bunill  arms  of  the 
tvpe  usea  ny  the  Regular  Army  Ke  furniBhe<l  it  would  ronstitut©  a 
cliarj*«  H^rftinst  the  ftppropriation  for  tho  support  of  the  Nii%-y.  C. 
14694,  May  Se,  1903.  The  War  Department  has  no  statutoiy  rela- 
tionit  with  tho  Navat  Militia,  wliich  dues  not  constitul^;  a  jiart  of  tho 
Organized  Slihtia  of  tho  United  States  within  the  scope  ol  tho  acl  of 
Januar}'  21,  1903  (32  Stat.  77.')),  as  no  portion  of  it  haa  ever  partiri- 
|>atu(l  in  the  apportionment  of  the  npproiirinlion  provided  by  iM>etion 
I6C1  R.  S.,  as  ameudod.  lltld,  that  the  War  Department  is 
without  authority  to  sell  stoivs  to  a  State  for  the  um;  of  '\U^  Naval 
Mililin,  un<l  that  the  act  of  January  21,  Ut03,  conveys  no  authority 
for  the  exehttiige  of  arms  issued  to  the  State  bv  the  Xa\-j*  Depart- 
ment for  the  ut*o  of  it«  Naval  Militia.     C.  14S'48-A,  Jan.  0.  1904. 

Tho  Naval  MiUtia  has  received  leglslativo  roc<>jjnition  in  soveral 
acts  of  appropriation  for  the  Kavy  and  other  enactments  of  (.'ongrettti, 
all  of  which  ui-c  execule<l  by  the  Nnvv  Depnrtment.  In  the  expeudi- 
turo  of  these  approi)riatioHs  and  in  the  training  of  the  Naval  Militia, 
the  War  Depailment  is  without  jurisdiction  and  has  never  attompto<l 
to  aisMCrt  or  exerciHO  control,  it  is  u  well  st^ltlcd  priuiciplo  in  the 
accounting  of  tho  Goveniment  that  where  one  appropriation  is 
availnl)le  for  a  flpecific  object  no  other  appi-opnation  is  available  for 
the  same  work  unless  thoro  is  somctliin^  in  tho  second  appropriation 
to  indicate  an  intention  upon  the  j)art  of  ( 'ongrees  to  niaKo  it  availa- 
ble in  addition  tu  the  appronrialion  for  the  specific  ohjecl,'  IlflJ, 
that  the  Naval  Mihtia  is,  tnorefore,  not  a  part  of  the  Oi^ganiKetl 
Militia  of  the  State  under  :«ection  11  of  the  act  of  JKnuAi^'21,  1903.' 
C.  !4148-A,  Oct.  18,  t904.  The  right  to  participate  in  the  national 
competition,  which  is  provided  for  in  the  act  ot  April  23,  1904  (33 
Stat.,  27'1),  is  restricted  to  the  forces  therein  named:  and,  as  tho 
Naval  Militia  is  not  among  the  forces  expressly  mentioned  in  that 
enactment  as  entitled  to  compet«  for  m\jx^  and  trophies  therein 
^)ro^^dod  for,  hthl,  that  membew  of  the  Naval  Mihtia  as  such,  should 
bo  ex.Iii<le<l  from  the  competition.'  C.  14694,  Mar.  SO,  1906,  and 
Jnuf  /.T,  1907. 

XVIII  B.  The  naval  battalion,  National  Ouard,  District  of 
Columbia,*  engaged  in  a  to-day's  practice  cruise,  in  connection  with 

*  1  Camp.  Dec.,  *l». 

■8«o  aIII  Comp.  Dec,  i)T3,  offlcen  ol  tbo  Navy  on  duty  on  t'tillM  Slalm  diiu 
loaaed  to  a  State  (or  uie  of  iu  Nai-al  HlllUa  uncl«r  bct  uf  Aug.  S,  1884  (28  Slat.  2111), 
MO  «utlll«d  to  w»  im>'. 

*  S««  (26  Op.  Atty.  Gra..  303]  lo  tho  contmy.  In  which  opinion  tho  Secrvtary  of 
War  did  not  ooucur,  h«  taoldlag  thtt  the  oplaioa  oui  not  authoTite  the  departincnl  u> 
pay  for  any  ol  the  o^MOMtt  of  tho  team  from  the  luvsl  briflode,  or  lo  furauii  it*  Mia- 
nliM,  or  to  do  anythmfc  excopt  to  allow  ii  lo  i«k<>  pnri  ia  the  coDtenl  and  roc«iv»  the 
l)eii«lll,  U  il  wiiu,  of  the  inipny  which  itxe  War  DeparUneut  will  pay  for.  C.  14694, 
Aug.  16, 1907. 
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J'oinI  m«tM>uvers  with  the  Regular  Arnij'xinder  section  1 5 of  thpactof 
uniinry  21.  lOOS  (32  Stat.  776).  JIdd,  thnt  it  was  not  cniitM  to 
pay  friini  llic  ajiprojirialion  "oncatnpmetit  of  the  Oi^nnlzed  Militia 
with  troops  of  iJie  KoKuIor  Army,  1!)07  and  1908"  asCVuigreBsin  tlint 
It^i^klioii  had  in  vi«w  ttoK4y  lliat  portion  of  the  mihUa  asHimilated 
to  the  .\rmy,  imd  did  not  contoiDuInto  ])nynii>nt  to  tlio  Naval  MiUtia. 
Ilflil,  also,  tliat  it  was  not  enlitli-d  to  pny" under  section  14  of  tlie  act 
of  Jauuniy  21,  1903,  tm  tho  nianuuvurs  come  under  section  1,1  of  the 
act,  and.  also  neld  that  tJio  huttiitiun  is  entitled  to  pay  out  of  moncv'ri 
•ppropnat«d  by  Con^'^s  for  the  District  in  the  act  of  March  2,  1907 
(34  Stat.  1154),  wfuch  specificallv  pruvjdcs  for  practice  cniiws.* 
C.  5326,  JtUy,  1907. 

XIX  A.  Kequf^it  was  made  for  an  opinion  as  tn  whether  or  not 
an  honorable  discliargn  from  the  Or^aiuzed  Mtlilia  entitles  on  idieii 
to  citizemhip  on  a  showing  of  a  i-esiilenc©  of  ono  year  in  the  United 
States,  llttd,  that  ser^'ice  in  tho  militia  is  nut  n>^nrded  as  »cir\'ice 
"in  the  Armies  of  the  Unil«l  States,  with  the  Regular  or  Volunteer 
furocs"  witliin  the  meauiiig  of  section  2166,  R.  §.,  relating  to  Iho 
naturalizalion  of  aliens.     C.  16S1S,  Aug.,  !.0O4;  lii/,8-Q,  June,  1910. 

XX  A.  Tho  act  of  Marcli  2,  1S95  (2S  Stat.  7SS),  anthnnKes  tho 
Secrelan-  of  War  to  furnish  lo  iJie  {^>vtTnor  of  any  State,  at  the 
expense  of  the  State,  a  transcript  of  the  hiatot^-  of  any  regiment  or 
company  "of  his  Stat«."  Held  that  ttiis  act  a|i|ilic!«  to  Statu  troous 
organized,  ollicpred,  etc.,  by  the  Stntea  to  ent«r  as  volunteers  into  tjie 
service  of  tjw  United  Stntics  and  nlw  to  tiio  Oi^aniu^d  Militia  of  tho 
States  tJiat  were  mustered  into  the  serrice  of  the  United  States,  but 
not  to  those  organizations  that  were  distinctively  United  Stales 
organizations  and  with  which  t)u^  Stales  hnd  notiiinglo  do.  The  fact 
that  the  United  States  necessarily  went  into  the  States  to  rpcniit  and 
raise  the  latior  iii'giinizattnn.t  does  not  make  tliem  re^mcnts  and 
compjinies  of  the  State  within  the  meaning  of  the  act  cited.  C  3894, 
t'fl..  ISfffi. 

XXJ.  Trior  to  JununiT,  1903,  it  was  contrniy  to  tjio  practico  of 
the  Judge  Advocat**  General's  Office,  War  Department,  to  diacuss 
matters  relating  to  the  mihtnrv  ndni in ist ration  of  iJie  Slates.  O. 
ess,  Nov.  34,  'S94:  t2S7,  Apr.  'M,  !S9S;  S720,  Dec.  9  and  HI,  1897, 
and  Sept.  10,  1907;  6SS8,  Jan.  10.  1899;  6345.  Ifay  I,  1899;  10103, 
Mar.  29,  1901;  21594,  May  28^  1907.  Ii*U,  that  i>uivly  State  mat- 
ters ivlative  to  the  State  militia  sliould  be  settled  in  tlie  St^te.  C. 
^ft,  Ai>r.  27,  1898.  Hfld,  that  tJie  proprii-ty  of  the  War  VVpart- 
ment  passing  on  the  sullicieuey  of  a  Stat«  law  with  regard  to  its 
complnng  with  the  condition  in  section  3  of  tho  act  of  January  21, 
1903  C;i2  Sint.  7751,  us  amended  by  the  act  of  May  27,  190S  {36  Stat. 
400),  that  the  organization  of  the  Xational  Guard  must  conform  to 
that  of  the  Regular  or  Volunteer  Armv  of  tlie  Unit4.>d  States  is  not 
free  from  douht.'     C.  1414S-C,  June  15.  17,  and  18,  Sept.  10  and  38,  | 

'  Tor qii(«u(ino{pur>'hitsing clothing firoromouo)-* received  tromftae*«e«XV  Coiup. 
D«c..  tCiti,  Cl)k'(  liuaUwafD  of  Nav)-,  on  duty  uiihuut  troop*  hi  connection  with 
TMwto limnt-d  loiLSiuli-iatnitilled  lacominutatiDno(nuftrwra(XlICoiiip.  Dec,, 713), 

*2S0p,  ,\iiy,(i«ii,.303. 

*  Not« :  OlmcFf  vt!  the  tact  tbai  Ihb  opLiiion  !a  limited  to  lb*  milticiency  ol  tlio  StM« 
laor,  and  doc*  not  loiicb  tlio  qu<!«tion  i>f  tho  jurifdirtioa  ol  th«  Wtr  Deputmcnt  to 
MM  OD  tho  qiiraiinn  of  the  confortuitv  of  the  oTs&uiHition  of  the  tutional  guard  of  a 
State  to  the  ruquiremeuia  o(  the  kw  ahove  i-itod. 


746 


MIUTIA — MISTAKE. 


/iW,  and  Sept.  10  and  £9,  19(^.    Upon  prfsentation  of  a  contem-i 
plut4><]  militiii  liiw  for  ft  State,  with  request  for  iiifonnation  aa  (o  its  I 
flufficipncy  to  meet  tho  requirements  of  i«o«(inn  3  of  the  net  of  J*n- 
u«r>'  21,  1«03,  it  wiut  ktld  that  tlic  Judge  Advocate  General  of  Uio 
Aimv  mftv  a«lvi»e  a«  to  tlip  sullieieney  for  that  purnose  of  th«  pro-J 
posfil  law.     C.  14148-11,  Dfc.  SO,  1910. 
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MINES. 


On  miJiUuT  namvJKiiu. 


SeePiTBLtc  pKopsirrr  I  A  1;  III  8. 

MINOR. 


Jim. 


,S™  Auks  It. 


OnufUUt/or  FrcitPrn'Ml fit-n  Aaur  I  D  I  b  (2)  (a)  to  (H). 

jOfHTtton , Sn?  r'nnEnnox  V  B  7 

iKMhoiya ...L.i.t.i K>«>  I>[NfnAH(ta  XII  A  U>  D  2. 

fiJfifmnK ■-■■    I     iiin^«KNTlA9(<5):(6);g(2>;Clfi!! 

RlaTTt$t  <^ ttMinrftd  miMtr muavp  V  A  (ib(lKb)' 

RaUente ■-,..■..■  i;i;rtiDE!(CK, 


inSORITT  KEPORT. 

Cooflofinquwf Sen  AartcLxti  ar  Wxa  CXIX  B. 

RtHring  boon! Sm  RmaaitxfiT  1  B  ld<3);e. 

XrSAPPBOPRIATION. 

Sw  AuTici.E«o»WAHLXA3;D'LXr  B  4. 

CapUwtd  jiroptwtf Si*  War  I  <'Sc<a)(rfl. 

Pvib\itjwmef....,t, See  Di»cifukrII  D  16  a. 

MISCONDUCT. 

Antof  .Var.S.  1903  (SS  Slat.  7Si} SceGRATumr  I  Bio  11, 

RitimJ sotdlfr Sec  IlKnniiMBST  II  B  3  to.|;  F3. 

Rttirmttnt t!<«  RitTinKWKMT  I  B3«. 

Aub  at  lo  hcmat  awt faithful  tensit* 8ee  Enmrtu bnt  I  D  3  e  (U). 

MISBEHA710B  BEFORE  THE  ENEMY. 

See  Articlkr  of  War  XI.II  A. 
UBaxanoK  I  E. 


Biddo  nitaiti. 


MISTAKE. 
See  C«»(TnA(7»  IX  to  X, 
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nnoATioH'. 

See  Articles  op  War  CXII  A  to  E. 

After  dUapproval See  Discipline  XIVE9b(l). 

GTOundi/or See  Dihcipunb  IV  G  2  a- XIV  E  9  a  (16); 

d  (1)  {«);  (6);  XV  F  to  G. 
Pardon  VI. 

Oftentenee See  Discbahqb  XVI  C  2. 

Ptnilentiary  tenUnct See  Discipline  XIV  H3. 

Btatua,  howaffecUd See  Dibchline  XVII  A  4  f. 

MORAL  OBIIQTJITT. 

Examining  board lacki  jwriidiclion See  Rbtireuent  I  fi  Gs  to  b. 

Retiring  board  lacki  jurUdiction See  Retirbmknt  I  B  1  b  (1)  (n). 

HORinNG  KEPOBTS. 

Evidential  valiu See  Desertion  IX  B, 

Discipline  XI  A  17  a  (2)  (6)  [2]. 

HORPHnrE. 

Pretcribed by  mrgeon See  Rbtireiient  I  B6f  (1). 

HOTIOir. 
Tottriieout See  Discipline IID  17a;  H2;  IX  F2a;3a. 

KOTIVE. 

EmbeaUment See  Ahticlbs  oc  War  LXII  0  2. 

Mimppropriation See  Disciplinb  II  D16a. 

HOUHT. 

Suitable See  Pay  and  ALLonANCES  I  B  7  l«  8 

Forage See  Pay  and  allowancbb  II  A  2d  toe. 

HXTBDER. 

By  toldier See  Arhclbb  of  War  LIX  L  2. 

Charge  by  civilian See  Articles  op  War  LIX  G. 

Jurisdiction  over  by  general  court-martial . .  .See  Abticleb  of  War  LXII  A. 

0/  pntoner  oj  nor See  War  I  C  11  a. 

OJ  luperior  officer See  Articles  of  War  XXI  E  1. 

inrsiciAH. 

Army  in  compelilion  vitb  eiiil See  Abmt  Bands. 

Retired  soldier See  Retirbubnt  II  E  2  a. 

XUSTEB  AKD  FAY  BOLL. 
Evidential  value See  Desertion  IX  C, 

DiSCHAROE  II  fi  4. 

DiaciPLiNB  XI  A  17  a  (1);  (2)  (a)  p] 
[']  [A]. 
PurpoHof. See  Absbncb  II  B  8;  8  b. 

XUSTEB  ur. 

See  Volunteer  Arht  II  to  III. 

Drafted  men See  Enlistmbnt  II  A. 

Evidence  of. See  Discipline  XI  A  17  a  (11;  (2)  (a)  [l]Ie]. 

Paybtjore See  Pay  AND  ALLOWANCES  I  A  la. 

VMuntetr  ogiaen See  Ofticb  V  A  S  b  to  c. 
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MCSTEH  OUT — KAUB  T  A. 


KUST£B  OUT. 

8w  VoniMTKtK  Ahmy  IV  to  V. 

DaUoJ SQeDtHCtURUiXlIir. 

BJIeet  tfi  tUUu» L... S««Diw:iPUNs  Vlll  I  ). 

hvidautof. SoeDtM-trUNi:  XI  A  17  a  (1). 

Juriidietion aj miiilanf, tjtJt Beo  Dtncrii.rvK  111  n:i  b. 

NoHeto/ SmDucuakqe  XIV  D3. 

Oryaniiationt Bee  DucHAaoi  11  It  4;  111  G;  XIII  F. 

MUTHTY. 

Seo  Abticlu  or  Was  XXII  A;  B:XCVI1 
A, 
i(uHlT  ouljof ....SoeDuCRAROB  tl  B4. 

Put,ithm«nl 8eeDtM:iPUNBXIVBSd(l)(fr>. 

NAME. 

I.  NO  LEGAL  OBJECTION  TO  UKUITINO— 

A.  MiDDLK  Nauk FopvTtf] 

B,  "JuvioH." 
n.  RESUMPTION  OP  CORREirr  NAME. 

m.  PROCEDURE  TO  CHANGE  LEGAL  NAME. 
IV.  AimiORITV  TO  CHANGE  NAME  ON  R01.I.8. 

I  A.  Held,  that  an  oflicer  can  drop  liia  middle  initial  in  hia  official 
signature'     O.  9086,  Oct.  S,  1900. 

1  B.  Held,  that  there  ia  no  lepil  objection  to  an  officer's  dronpini; 
the"Jiniior"  from  hi.s  name  <liiniig  the  life  of  his  father,  as  the  [ather 
ia  u  civilian  and  ihi^iv  Ik  no  chance  of  coitfiision  in  their  names. 

a  sun,  Nov.  4,  ifio?. 

II,  An  officoi-  upon  ciilranco  to  West  Point  gave  the  name  of  hia 
uncle,  with  whom  lie  had  lived.  Later  he  applied  for  permission  to  re- 
»nnie  the  name  of  hi»  father.  Htid,  that  upon  satiaaotory  evidence 
bcin^  presented  as  to  the  correctness  of  the  name  presented  as  that 
of  li].i  father,  the  Wiir  Department  could  change  iJio  records  so  as  to 
give  him  his  l^al  surname,  samctly,  that  of  his  father.  0.  S705, 
Dec.  4,  1897. 

in.  A  young  man  after  appointment  to  West  Point  requested 
authoritv'to  change  hia  name.     Held,  that  he  should  apply  to  tlie 
proper  !?tnto  court  at  his  domicile  for  aulhority  to  change  KU  name, 
ancl  should  upon  reporting  at  West  Point  show  that  the  name  bonio   ^ 
on  his  appointment  had  Doen  legally  changed.     G.  18897,  June  8,  H 
1911.  ■ 

IV.  A  soldier  with  an  unpronounceable  name  requested  authority 
to  adopt  a  new  minio.     HfM,  tluit  the  Secretai-}'  of  War  was  wilhoirt 
aulhoritv  to  authorize  a  change  of  the  Icgid  name,  as  lliat  can  bo 
done  only  in  the  numner  pro\nded  by  StAte  statuto  at  hia  domicile,  ^^ 
or  by  Ills  ncquiring  a  new  name  by  "reputation,  general  usage,  or  ^M 
habit."*     lifld  further,  that  outside  of  the  inconvenience  sttendinf;  ^^ 
the  notation  of  the  cliarige  of  llie  name  on  the  records,  etc.,  there  was 
no  objection  to  the  Secretary  of  War  authoriziiif;  the  change,  and 
that  a  simple  nolalion  on  the  rM»  that  the  Secretary  of  War  had 

■Sec  Douvior'a  Law  Dirtionary  under  "oaioa,"  and  2  Op.  Atty.  G«ti.,  333:  ft 

Id..  -107.  jm 

'  Eoc.  of  Law,  vol.  IC,  p.  118. 
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autboriKod  tho  change  would  be  sufGcitMit.  C.  384S,  Fti.  8,  1898; 
flees,  Xmi.  S.  1900;  11507,  Nov.  ff.  1901;  l^tes,  Feb.  16,  1903;  1860$, 
Sept.  SS,  190S. 

CKOM  BKFSKINCB. 

Atmrnid ....So»DiBcnAROi(XIV  B  I. 

Cfumffi  tff  by  <ndet See  A  RUT  I  D4. 

Charga ,..tk>«  Ducii-une  II  1)8 a;  h;  HZ. 

CntipoMy ,, SpeCoNTaArrii  I  B  1. 

CorwiraSaon  on  tml See  Bonds  IV  Q. 

OnSa»iotii>f  iwthi't,  in  bond Seo  Bunvs  !  M  8. 

V<Bimfin SwDiscimNit  XIVE9»(3). 

NATIONAL  C£H£TEKT. 

See  PuBttc  i-itopRRTT  IV  A  to  B. 

SytftrrnUndmt.,..„ Sen  Rktinnmrnt  D  1. 

Tax  11  A, 

NATIONAL  HOKE  FOS  DISABLED  VOIUNTEEXS. 

See  Soldibba'  Homk  II. 

NATURALIZATION. 

Sfd  AuEN  II;  HI. 

NAVAL  CADET. 

Sea  Rktiiiembnt  I  A  1  c;  0  1  b. 

NAVAL  HILITIA. 

S«t  MiimA  XVin  to  XIX. 
NAVIOABLE  WATERS.' 

I.  LEGISLATION  HESPECTINO  ODSTIIUCTIONS Pugt  7« 

A.  What  aiib  Naviuaiilb  Wateiih  of  U^rrXD  StatesT PagtlSS 

1.  Highway  fnr  cnmmen-e  with  oUi«r  SUto*,  otc Paf»7S4 

a.  May  include  aniliciuJ  chauucln. 
(1}  ErioBod  Atlonlii^  Banitui. 
(2)  Bayonne Cana],  N.J. 

b.  Inrludw  improved  nalumi  waterway P<^76S 

2.  Mjiy  includ«  floatable  i^tivtiniH. 

B.  BxTBKT  or  ComwoL. 
1.  IJmJt«d  to iolanute,  etc., comiDerp* Pagt?S6 

n.  TITLE  TO  SOIL  UNDER. 

A.  Ix  Statk  ox  Ritabun  Ownek 

1.  Istiuids  in  Minouii  River PoftySV 

2.  l*lAnil«  in  SI.  Clair  Flat*.  Mich. 

B.  Titles  Sus/sct  to  Sebvitude  of  U.<«itkii  Statbb. 

^^^^K  1.  In  huida of  KnmUo (rom SttU Pagt7SS 

^^^^H  2.  Iq  handsof  leneeof«rat«rbeda. 

^^^^^H  3.  Riporiiui  righla  aubjoct  to  Mine Page  7S9 

^^^^P  a.  Protccticm  ot  banks. 

^      ^>       C.  Subject  td  Sebvituds  rom  DErBMairs  Pvmhmzh PageJSO 

^^^^^  D.  Pbotection  or  Iin-KovnntKTs. 

^^^^^h  ] .  Title  remains  in  owner. 

^^^^^r  J.  Right  of  use  in  owner Pagt761 

I  *  Prepared  by  Mr.  Lewis  W.  Call,  Chief  Clerk  and  Soltdlor,  Office  of  the  JudgB 

Advocate  General.  U.  S.  A. 
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m.  BRIDGES,  KTC.CONSTRCCnON  OF— LBGISLATIOS. 

A.  ArrsovAL  Ukdbr  5tatb  AtnuoHtrr Fo 

1.  Jurudictioo  of  StAt«  and  War  T>opiirtn>oDt  diMiaipiialMd. 

2.  StAln  nnlhoriiy  nb'nitd  appeftr Pa^*\ 

B.  riniw  oiiixt  ronforai  lo  Suto  Mitfacritr- 

b,  niictv  bridge,  etc.,  would  Mop  iMvigUiou. 

c.  niinm  otiuctuni  i*  ftborn  ptnnt  <i(  navigabilitjr. 

3.  0(  pUn«  lor  rebuUdlag  bridge. 

B.  ApntnvAi.  Uhdkr  f>i-x<^iAt.  ffri-Turt. 

1.  Wher«  no  approval  required Pq^W 

2.  Approval  of  pl&iu  o(  cxlitititg  brid^. 

3.  Statute  i«quimMiita  m  U>  plan*,  ate. 

a.  Evidence  required  by  War  DopntmeDt Po^  7Si 

(1)  Copy  o(  durter. 

(2}  Ai-i-«plance  ot  act Pa$t7«e 

b.  Minimum  Wgth  of  lipaii.  ^^J 
c  Where  approved  plans  depuLTtod  Irom.                               ^^| 

4.  niMtTOBUthoriiyisimpliLit.  ^^^^M 
b.  Time  at  commamcttRient  or  coiapletioa.                             flj^^l 

a.  Secretary  oj  War cAn  uot extend.... ^^^^H 

C.  AmoxmiKT  or  FnAXcnwit  , 

1.  Miui  be  authoflKed.  ^^M 

a.  Not  impllod  in  um  of  vorda  "auccegMn  and  tMigna."      ^H 

b.  Incident  (oirannrer  of  property. 

D.  Rock  Islamd  Bhidoi! Pttgt'i 

E.  MancHANTN  Bnn)aK— PonruTUBB. 
r.  TsHPoRAity  Struotube  ox  Icb. 

IV.  BRIDGES:    ALTERATION  OP. 

A.  Notice  to  Specify  CSAKOEa 

1.  Uetuinsas  tocfaangwand  time >.>....... 

3.  Miutbtfexiftta^obitructioti. 
3.  Future  needs  to  be  coiuddoed. 

B.  Notice  SnooLR  dk  Prembk, 

C.  New  Notice  IT.vdkb  Repeaumo  SrATirrB. 

D.  WiiKan  Rkckivrr  Afpoihted Payt77t 

E.  Where  Plans  Were  Apfdoved.  ^^ 
P.  Approval  or  PukNn  ik  Liai;  or  Nortcx.  ^H 

G.  Enforcement  or  Alterationa Paf/*i^^ 

H.  Clokimo  or  Draw  DirniKn  Rkpaih. 

V.  PERMITS  FOR  STRUCTURES,  ETC,  EFFECT  OF. 

A.  Kind  op  PERUrr. 

B.  Dblboation  of  Authority 1 PagrA 

C.  MATTsRa  CoNSi  1)8 RED— J rRfx diction. 

1,  An  to  eirucIiirM  in  Di»tricl  of  Coltunbia 

D.  Kinds  or  Stuucttreb— Water  Main. 

1.  Siphon. 
!.  Fish  weir. 
3.  BoomB. 

E.  DirouTB  IX  Haxbora,  etc. 

1.  Beyond  3-mtle  limit Pagt^ 

2.  Id  "road»lead"oppurit«<'bic^o. 

3.  Id  New  York  Harbor. 

F.  Hakvbstiko  Ice, 

G.  NEOsauRT  roR  Rehovai.  07  Dam. 
H.  For  Dp'sbbiom  prom  Nuoara  Bivxr. 
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TI.  HARBOR  USES:  GENERAL  CONSIDERATIONS ^...  Pn^77e 

A.  EsTABuanev  roB  Intbrstate,  Not  Locaj.  Tkavtic. 

1.  WhPM!  locftlwl PastTJJ 

2.  R«locstlou  of . 

n.  WnKRi:  Noxi  Locatbi>,  Stats  Mat  EHTAauvu. 

Vn,  REMOVAL  OF  SUNKEN  WRECKS,  ETC. 

A.  Dklkoatiok  or  AUTiiosTrT Pai*?7S 

B.  Notice  to  Ovkbrb. 

1.  Righ(  o(  ownpni  to  Tcniov*". 

S.  Obligation  where  »«iill  o(  negligvoca Piift  719 

3.  No  obli^lioo  whcra  without  Iftult. 

C.  WttsK  Not  Abandokbp. 

1.  Lkn  for  coM«. 

2.  Priority  of  limui. 

D.  Wbb.i  ko  Mbmacb  to  Gbksbal  Navioatiok >...  PageJSO 

Vm.  CANAT^S:  RULES  FOR  NAVIOATION Page78t 

IX.  JliRISDIfTlON  TO  ENFORCE  TOE  STATUTES. 

A.  In  thr  Lait  OmcRR*  ahd  fovnTM. 

1.  Wlicre  draw  cIo»d, 

S.  ApuDBtHumpiiiKin  I^Jte  Michiftao PagelftS 

B.  AcTSOBmr  FOB  ABRBin'.  btt, 

C  AuTBORrtTorSBcaBTAurorWAnToOB&Bii  KEuuvALOrOnirntvrnoNS 
IN  Gexbral. 

I.  IMPROVEMENTS  OP. 

A.  EiEcmos  OF  AppBopRiATioKfl  Nor  ThsncBTtOKABT. 

1.  P<.Tn]it»ii%' worild  inBu<lAt«r}- PegeJSS 

2.  E«tiniBt«)i  for. 

3.  Efleel  of  provbo  In. 

B.  UndEB  ExolKKElt  DXPARTHKMT. 

1.  Work  civil,  not  iDililarj' Plipe  7jM 

a.  Fay atonKiiiccrDfBccraim. 

2.  Diabunenieat  of  9ippn>prialinii  by, 

C.  Uay  BE  UT  CoNTitAcr  on  Othejiwibe Faga78S 

I .  ContiAclor  may  obnnict  navigation. 

D.  PfKCSAaE  or  La.-(d,  Kk.,  roB. 

1.  rurcbMO  of  flowige  righlft. 

a.  EwMneot  not  revocable Pa^t  786 

2.  Loaaf  of  locid  iai. 

3.  Oovemmeni  liable  for  property  Uksn. 

4.  Officer  liable  for  tTMpaM. 

E.  TTmdkr  License  prom  Owser. 

1.  WilbiirawBl  of  grant  or  licenip  alter  cEpemlilitrc- 

F.  Sai.x  op  L*nd.  FTC \ PngnSJ 

1.  Wananty  dfod. 

2.  DalpKBtUMi  of  Biithnrity Paje  788 

3.  Property  unt  military  etorea. 

4.  Abandoned  property.  «alo  or  uae  of. 

0.  Lbasb  or  Land  At^DiBED  FOB Pcg<'8& 

n.  RIVER  C0UMI6SI0N.S. 

A    MiaajBsirPi  Cohmidaiuk  -  AuTRORnr  or. 
I,  Diapowt  of  mapp  by. 

B.  Missot'Ri  Coiuiimiiok:  Detipo  op. 

C.  TXAVELLNO    EXrE.VBEH   OP   MEIIBBBa. 

D.  SiisfltBTSNCx  OP  Gtnns. 
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Z.  The  power  of  Oonero^ia  to  li'^liit«,  iiml^r  tlit-  comin«rc«  clause 
uf  the  CoustitutiuH. for  the  provpntion  antl  removalof  physical  obslnic- 
tions  to  navigation  was  not  exercbi-il  otinTwiso  tJian  by  way  of 
unprovcments  cani«d  on  by  the  United  States,  and  exoeiit  for  an 
occa.<dona]  act  of  Congrees  authorizing  the  erection  of  a  bridge  acro^M 
a  navigable  rivvr,  and  cxrwpt  for  Ino  gcncml  iogislntion  rvfjarding 
bridges  over  the  Oliio  River  (act  i.f  Dm.  17,  1872,  !7  Stat..  308,  m 
amended  Fob.  !4,  ISSS,  22  Stat.  JM),  until  the  act  of  Julv  S,  IS84 
(23  Stat,  148),   section  -S  of  which   made   it   the  duly  of  the   Soc-         ' 
rotary  of  War,  on  satLtfacton,-  pri)of  that  any  bridge  then  or  there-  ^j 
uft«r'cunstruoted  "over  any  navigable  water  of  ihe  United  States,  ^M 
under  authority  of  the  Unfted  States  or  of  any  State  or  Torritory,  ^M 
is  on  obstruction  to  the  free  na^'igatio^  of  *ucii  wat«r,  by  reason  of  ^M 
difficulty  in  passing  the  draw  opening  or  raft  span  of  said  bridge."  ^M 
to  rpqufi*  ttio  company  or  persons  owning  or  operating  tlie  briitee  to  ^M 
provide  the  same  with  siicn  ai<)s  to  navigation  as  he  may  s|)ecuy  in   ^* 
the  order.     Tliia  wa.s  followed  by  more  eotplicil  legi'dation  io '  the 
act  of  August  II,  ISHS  (25Stat.  40U).  section  Oof  which  cim>owere<l  the 
Secretary 
or  cout 

render  iif4>i^»tiuii  uiinu^n  trt  uji^n  jv  utrc,  vub^,  oiin  uiiuiioit u^i.^?u , 
and  section  li>  made  the  faihiro  to  rcniovo  tJie  hiidgo  or  to  alter  uie 
same,  after  receiving  such  notice,  punishable  by  a  fine  of  $500  per 
month.  The  iuHsihction  of  Congress  wa.-^  more  fully  exercised  in  tlic 
act  of  Septt'mber  19,  IS90  (28  Stat,  426).  Sections  4  and  5  amended 
aections  9  and  10  of  tJie  act  of  !8S8  so  as  to  make  them  more  defi- 
nite, and  increased  the  penalty  for  failure  to  com|)Iy  with  the  notice 
of  the  Secretary  of  War — requiring,  also,  that  iho  parties  inti-reslcd  bo 
given  reaj^onnble  opportimily  to  be  heard  Iiofore  the  issue  of  the  notice. 
Section  6  prohibited  the  deposit  of  refuse  niatti-r  wlieiv  it  wimid  lend 
to  obstruct  navigation.  Section  7  (as  auiended  by  sec,  3  of  the  act 
of  July  13,  \^ir2)  (27  Stat.  88)  proIubiUHl  the  erection  of  wharves, 
dams,  breakwaters,  or  other  structures  or  excavation  or  filling,  In 
navigable  watem  of  the  Unitetl  States,  without  the  pennisaion  of  the 
Secretary  of  War;  precluded  States  from  aulhoriziog  llie  construc- 
tion of  bridges  over  navigable  waters  which  are  not  wholly  within 
their  territorial  limits;  and  pnnided  that  it  slioidd  not  be  lawful  to 
commence  tlie  construction  of  a  bridge  over  a  navigable  water  of 
the  United  States,  under  an  act  of  a  StAte  legi.'dature.  ''until  the 
location  and  plans  of  such  bridge"  have  "been  subniitled  to  and 
approved  by  the  Secretaiy  of  War."  Section  8  autltorized  the 
removal  of  wrecks  of  vessels;  section  9  prohibit4>d  injury  to  works 
for  the  improvement  of  navigation:  section  10  forbade  the  location 
or  continuance  of  obstructions  to  navigation;  and  section  12  author^ 
i7*d  tile  establislunent  of  harbor  lines.  Tlie  prior  l^slation  on  the 
subject  was  amended  and  consolidated  by  the  act  oi  March  3,  1899 
(30  Stat.  1121);  and  forms  sections  9  to  20,  inclusive,  of  that  act. 
Section  9  relates  to  bridges,  dams,  or  causeways;  section  10  relates 
to  other  Btnicturcs  and  to  excavating  or  filling;  section  1 1  relates  to 
tlie  establishment  of  harbor  lines;  section  12  prescribes  a  penalty  for 
%'iolfttion.s  of  section!*  9,  10,  and  II ;  section  13  prohibit;*  the  deposit  of 
refuse  matterwhoro  it  will  mjure  navigation;  aeclion  14  forbids  injury 
to  works  for  the  improvonieot  of  navigation;  section  16  relates  to 
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obstracliotbi  causH  b^  anchorinf'  vresels  or  by  sunkt^n  tcsmIs,  timber, 
etc.;  seclion  16  pmviflcs  n  iipii»Jiy  for  \*iolnli(>n.s  <if  sr>ctiuiiB  13,  14, 
and  15;  section  17  pmvidps  for  llie  mforccmpiit  of  Uio  provisions  of 
sections  9  to  Ifi.  indiiaivo.  by  tJio  IVparliiK-nt  of  .Justice;  section  18 
rpinti^  to  tlip  alteration  of  obslriivtivv  bn<Ip?s;  and  B«c-tions  li)  and 
20  relaU'  to  tln>  rpmova)  of  sunken  or  grounds  vpsseLs,  etc.  By  tJi« 
act  of  starch  23,  1004}  (34  Stat,  84),  general  pro^'isioni!  were  enacted 
to  govern  as  to  grants  by  Congress  to  "any  persons  to  coastniet  and 
mamtain  a  bridge  (M^roi«8  or  over  any  navigable  water  of  tlie  Vnitcd 
States" — the  act  requiring,  infer  alia,  the  approval  of  the  plans  by 
llic  tliief  of  Engineers  and  tli«  St'cretarv  of  War;  and  by  the  act 
of  Juno  21.  1906  (34  Slat.  3S6),  as  anicndt-il  June  2^,  1910  (36  Stat. 
593),  similar  le^lation  was  enncte<l  to  govern  in  respect  to  dams 
which  Congi-oss  niigbl  thereafter  niitbonze  over  navigaolo  waters. 

I  A,  Those  rivers  must  be  re-^nrded  iw  public  navigable  rivcra  in 
law  which  are  navigable  in  fact.  And  they  are  navigable  in  fact  when 
tliey  are  used  or  arc  susceptible  of  boiiic  ufed  in  their  ordiiiary  condi- 
tion  as  highwavs  for  commerce  over  wluch  trade  and  travel  are  or  may 
be  conduci4-d  In  the  customary'  modes  of  trade  and  (ravel  on  water. 
And  they  constitute  navipablo  waters  of  the  United  States,  in  contra- 
distiiK'tioii  from  tlie  navigable  waters  of  the  States,  when  they  form 
ill  their  ordinary  condition  by  thcm»elves  or  by  uniting  witli  other 
waters  a  con!  iiurpd  liighway  over  which  commerce  It  or  may  bo  carriwi 
on  with  other  Stntes  or  foreign  countries  in  the  eust<miar>-  mode  iu 
wliich  audi  eommeree  is  conducted  by  water.'  Tlie  true  test  of  the 
navigability  of  a  stream  does  not  depend  on  the  modo  by  which  coia- 
mwcfl  is  or  may  be  conducted,  nor  tlie  diliicultics  attending  navigation. 
It  would  be  a'uarrow  rule  tn  hold  that  in  this  country  unless  a  rivor 
was  capable  of  being  naWgated  bv  steam  or  sail  vessels,  it  could  not 
bo  treated  as  a  public  highway.  "Tlio  cajinbilitv  of  use  by  tJie  public 
for  purposes  of  transportation  nnd  commerce  affords  the  true  cnteritm 
of  llio  navigability  of  a  river,  rather  than  tbc  extent  or  manner  of  that 
use.  If  it  be  captible  in  its  natural  state  of  bein^  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the  commerce  may  be  eondiicled, 
it  is  navigable  in  fact  uiul  beeonuw  in  law  n  public  river  or  highway.' 
Applying  these  tests  to  a  tributary  of  the  Mis-iissippi  River  m  Tpn- 
neaseo,  it  was  held  that  the  Kamc  was  a  naviginblo  water  of  the  United 
States;  that  the  fact  tliat  all  acts  of  the  State  legislature  declaring  a 
certain  part  of  the  river  na\'igablo  liad  been  repealed  did  not  affect 
the  question  of  the  navigability  of  that  part  so  far  as  Oie  laws  of  the 
United  Statra  were  concerne<l.  For  example,  the  duty  of  the  Secro- 
taryof  War,  under  section  4,  act  of  1S90,  with  respect  to  uitreasonablo 
obstructions  to  navigation  over  the  part  referred  to,  wouhl  be  unaf< 
fected  by  the  repeal  of  the  Stjito  laws.     C.  1511,  July,  1895;  1709, 


St.pt. 


'!/■ 


May  I 


'  Sm!  the  cli-fiuition  of  the  uvta.  "unviftabln  ytvU-im  ot  the  UdiImI  Statra,"  in  the 
Danwl  Dall.  10  Wall.,  UT;  Ex  jxtrU  lloy<iT.  109  U.  S,.  62tl.  Smalm  Chiibolm  v. 
Caiii«»,e7Fecl.Itep.,28&;  St.  Aalh<nijf Falls WaierPowcrCo.K.WBiwConuatolafteCT, 
16S  U.  8.,  M9;  Uavy  v.  V.S.,m,  id., 621.  BututM  p<w«T(l  by  tti«  Slata  fnr  ihrir 
oim  tisM,  ifcrbritiK  smAll  oirpftmi  navigable,  do  aot  mtko  thorn  »  irithln  tho  Con- 
BtitiiliMi  and  b>wa  of  tlii;.  Uriitfd  StaM.  ]>ulutfa  Lumber  Co.  v.  St.  Loiila  Boom  ft 
Imprnvi-menl  Va.,  17  Kisl.  Krp.,  410, 

'  The  Mont*llo,  20  Wall.,  430. 
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X  A  1.  A  river  t8  a  na\'igftble  water  of  Uie  l^nitrd  States  when  i 
forms  by  lUdf  or  by  its  coniioction  witb  olbor  walors  a  contitiuod  liig^ti- 
waV  oviT  wbicU  comiiiflrco  ia  or  may  be  carritnl  on  with  othpr  Slates 
or  toreign  countries  in  tlio  cndtomorj'  mutlos  in  which  such  coiumorce 
a  conducle*i  by  wat^r.  If  a  river  U  not  ititelf  a  higliwny  for  roia- 
merce  witJi  otiicr  States  or  furoi^i  countries,  or  docn  not' form  such 
Iiighway  bv  its  connection  with  other  waters,  and  is  only  navigable 
between  diirercnt  placM  within  tbo  Stat«,  then  it  is  not  a  navi-^ablo 
water  of  the  Vnited  Stat«s  but  only  a  navigabte  water  of  the  Stale.' 
So  Itfld,  that  Devil'8  Lak«  being  wholly  within  llio  Stale  of  Xorth 


Dakota  and  baling  no  visible  outlet  was  not  a  navigable  water  of 

the  United  States  and    '        *  '  '_ 

relating  to  such  waters.     A  bridge  may  bo  bui!l  across  Uiis  waterway 


the  United  States  and  ibprefor©  not  subject  to  the  laws  of  Congresa 


4 

4 


under  tlie  laws  of  the  State  without  reference  to  the  Federal  Goven*- 
ment  unh>!*s)  the  bridge  is  to  be  localetl  on  Federal  profiorty.  O.  7760, 
Mar.,  imo;  11894,  Oct.  18,  HXJl;  IS.947,  Dtc.  21   19()S. 

IhM,  eX»o,  that  the  French  Broad  Kiver,  wliick  has  two  navignblo 
slrctcjies,  one  in  North  Carolina  and  the  other  in  Tennessee,  sepa- 
rated by  a  long  stretch  of  river  not  navigable  within  the  acce^tteiLi 
dofiuition  of  that  term,  could  not  be  regarded  as  a  navigable  water  of 
the  United  Statesj  and  that  to  make  it  such  there  miiRt  be  a  con~ 
Unuity  ofnaHgation  or  ofiutvigable  cajtacity.     C.  S^Sl  I ,  Apr.  S3,  1009. 

lA  1  a.  Theengineerolliceraof (hRArmy,inopemngachunDelina 
navigable  river,  for  the  improvenu'til  of  which  nppropnation  had  been 
made  by  CongrMs,  were  assisted  and  cooperated  with  by  a  local 
transportation  company  which  owned  the  lanci  adjoining'  the  chnnnel 
whit'li  it  was  using  fur  its  own  bouts.  Upon  the  complciion  of  tbo 
improvement  this  company  proceeded  to  le^y  a  toll  on  other  vessel* 
passing  through  the  chiinnel.  Utid  that  suclt  toll  wa»  an  olMtruction 
to  navigation  and  could  not  legally  be  enforced,  the  fact  that  (he  com- 
pany owned  the  land  giving  it  no  e.\c]usivo  right  to  the  free  u»e  of 
imvleublo  waters  of  the  United  States.    R.  60,  538.  Jttl>h  1886.  ' 

I A  1  a  (1).  The  Erie  and  Atlantic  Basins,  in  New  York  Harbor, 
are  privnt«  property,  but  they  are  also  nnvigable  waters  of  th» 
United  Sttites;  and  the  ownera  of  the  soil  under  tbo  water  hold  the 
title  subject  to  the  right.-*  of  the  public  to  iiuvigrtte  such  waters,  and 
aro  therefore  not  empowered  to  fill  in  the  htisiiis  and  deprive  the 
public  of  their  use.     Moreover,   they   hto  watera  over  which   the  ^j 
United  Slates  has  cxpre^isly  aKiiimod'juriMliction  In  prohibiting.  l>y^| 
the  act  of  June  20,  ISSK,  t  he  dumping  of  deposita"  in  tiie  tidal  waters  ^^ 
of  the  harbor  of  New  York,  or  its  adjucent  or  iributaiy  watei-s,  within 
tbo  limits  which  shall  be  prescribed  by  the  supervisor  of  the  harbor."  ^J 
Held,  that  tliosnibsequent  establiiihment,  under  the  act  of  August  )1>^| 
I8SS,  e.  I'i,  of  hnrhor  lines  in  that  harbor  outside  these  basins  did  not  ^^ 
oust  this  jurisdiction,  but  that  the  act  of  June  29,  1SS8,  was  still  in 
force.     P.  60,  366.  Nov..  1S91:  0.  S1S90.  Mar.  II  1907. 

I  A  ]  a  (2),  Ufid,  that  the  Bayonne  ('anal,  in  Hudson  Coiintj,  N. 
J.,  was  navigable  water  of  the  Uiiiled  States  subject  to  the  itdnurnlty 
jurisdiction  of  the  United  States  district  court  and  to  tholuwsof  Con-, 
grc^  for  the  eniollment  and  licensing  of  vesael-s  and  ollierwiso  regu« 

'  Thif  Monlello,  11  Wall.,  4U;  20  Op.  Ally.  G«n.,  101. 
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Iiitiug  commerce,  and  could  not  llicrofoi-o  Icgullv  be  obstnicUd  1^ 
filling  up  or  (lammint;.  by  a  ruilroad  conipiiny,  witnont  the  pemiiasion 
of  the  S^'ciPtan'  of  War  under  the  act  of  Si'plMiibcr  19,  ISilO.  /',  44, 
152,  Dec,,  1890;  G.  16S31,  May  A,  1804;  tmS,  Oct.  16.  1905. 

I  A  1  b.  On  the  qupation  of  whether  the  Bayou  St.  John  at  Now 
OrloauB,  La.,  is  a  uuvi^iihlo  water  of  ihu  Uiiitcil  Stjitca  under  iho 
control  of  tile  Secretary  of  War,  hfjd,  that  as  (h«  bayou  was  improvpd 
by  the  Carondolct  Canal  &  Navi^ttiou  Co.  aud  its  privii^s  in  tiU(>, 
under  contract  with  the  State,  there  could  bo  no  question  that  tlin 
oorpomtion  had  a  valid  light  to  chai^o  tolls  as  authorized  by  its 
contract:  that  such  right  could  not  bo  divested  without  compensa- 
titm  to  tne  company  f<tr  the  frEnchise  tut  well  as  for  such  i>roi)orty  as 
it  niight  have  acquired  incidcrrt  to  the  improvement;'  tliat  u  nver 
<loe»  not  become  a  canal  from  liaving  had  iia  na\igation  improved 
by  artillciul  means;'  nnd  that  the  bayou,  us  improved,  was  a  navi- 
gable water  of  the  United  States,  aubject  to  the  jtoweis  of  ('ongre-ss 
to  rDgulato  commerco  and  to  the  general  le{^.<t]ntiuii  of  Corigress  for 
the  protection  of  navigable  waters  from  obtitntctions.  G.  1S9SS, 
Dee.  2a,  1905. 

I A  2.  Held,  that  it  was  doubtfid  whether  ^'floatable"  streams,  i.  e., 
streama  capable  only  of  being  used  for  floating  hawIoch.  limber,  etc., 
not  being  navigable  in  a  gencnd  ucnMc.  were  included  iu  tho  term 
"navigable  waters  of  the  United  Statea,'  as  employed  in  statutes  pro- 
viding that  duni8  shall  not  be  roni«tructi-«l  in  such  waters  witliuul  tho 
permiaaion  of  the  Secretarj'  of  War.  But  htld  that  it  was  clearly 
compotont  fur  Congioa-s,  under  the  connnerce  clause  of  tlio  Constitu- 
tion, to  exercise  control  over  such  streams  as  highwavs  of  interatate 
oomroeree.  P.  6S,  $76,  Feh.,  1894;  0.  12905,  Sept.  S'9,  190S;  SIS90, 
Mar.  14,  1907  (p.  15). 

I  B.  Ilfid  that  as  the  withdrawal  of  water  from  the  Itio  Grande  for 
the  purpose  of  irrigation  by  menus  of  [)um))s  had  reached  such  n  stage 
as  to  seriously  impair  its  navigable  capacity,  tJio  Secretary  of  War 
coutil  Irgally  iin-vent,  not  only  the  iusUllnlion  of  new  plaiils  for  the 
witlulriiwalof^thc  waters  of  tluB  river,  but  also  tho  further  withdrawal 
W  existing  plants:  and  (Ji/twj  that  notice  be  published  that  tlie  War 
Department  regards  further  diversion  of  its  wnt*-rs  ns  ft  violation  of 
seclioni^lOand  12  of  the  act  of  Mai-ch  3.  ifii)9  (30  Slat,  ll.'il);  tliatthe 
construction  of  any  additional  works  for  the  purjtoso  will  not  for  tho 
present  he  aanctioneil ;  and  that  diversion  by  existutg  works  bo  Umited 
so  as  not  to  injuriously  alfeet  the  navigable  capacity  of  the  river.  C. 
S7899,  Nov.  21, 1911.  Held  further,  with  reference  to  tho  contention 
that  the  withdrawal  of  water  by  means  of  pumi>s  involves  no  construc- 
tion in  tho  stream  such  as  is  forbidden  by  section  10  of  said  act,  that 
the  statute  applies  not  only  to  ."ttnictures  which  obstruct  navigation 
but  also  to  other  changes  which  "  modify  (he  coun^e.  locution,  conili- 
tion,  or  capacity  of  •  *  •  tlie  channel  of  any  naxngable  water  of 
the  United  States";  and  that  tlie  withdrawal  of  sufltcient  water  to 
affect  the  navigable  capacity  of  a  stream  would  bo  within  (lie  letter 

Tfiiw  I.  Glnvcr(ll!U'.  S  ,  513);  Suida  V.  UaoletM  Rtvtf  Improvement  Co.  (1SS 
U.  S..  2SS);  Uoiioii^iLlidu  NavigHUoD  Co.  v.  UnJled  Statoi  (14S  U.  S.,  ai2). 
»  Pooplo  V.  Improvomont  Co.  (103  III,,  401). 
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M  WfU  US  IJi©  Spirit  of  lliR  proliiliitioii.'  C.  S7899,  Junt  S7,  1911. 
IJtld  tuv\\\fiT  thmi  the  word"  olmmiol,"  BOmoUiiics  usoditi  arc9(rict«<l 
sciiKO  am)  som<>l  imi>s  as  conu>ri.-(inK  tlie  entiro  hrvl  of  a  rivvr,  inrlmlin^ 
iJie  Howin;;  waU-r,  in  view  uillio  oujti:l  mid  purposi?  of  tho  stntulu  nnu 
in  Uie  liglit  of  tho  derision  of  tJio  Swprpiuo  Court  in  T'nited  States  v. 
iiio  Graniic  IrriKalion  Co.  (174  U.  S.,  690, 708).  elmuld  Iwi  regarded  oa 
liero  used  in  tlie  Pitlnr^od  wnse,     C.  S7H09,  jvne  %7.  1011. 

I  B  1.  //fW.  with  rcspiH'l  )o  the  ftiitliurily  of  iho  Swrntwy  of  War 
to  prevent  the  constniclion  of  a  wwer  oiiUt't  in  llio  HudBtm  River. 
lliHt  lh«  imvigfttdc  wutors  of  tho  I'tiittil  Stales  nre  not  broiiglil  \\illiin 
tho  exrIuiUTo  control  of  Congress  save  lu  mutton;  conncftwl  with 
inlonttate  and  foroien  commprco;  that  in  other  respeofs  all  iiitemni  or 
riparian  waters  aroinlly  subjwt  to  Stale  control,'  us  in  Ui«  r«iulalion 
Of  fishcrio^,  the  conlrtd  of  Ihfl  shores,  the  ownership  of  submerged 
lands,  etc.,  so  that  the  control  of  wuten  for  drinking  and  sanitary 
purposes,  and  tlie  regulation  of  the  flow  and  of  the  deposit  of  <iewagc, 
are  iuatu>rB  fully  within  tho  control  of  the  several  States  as  an  incident 
of  their  polire  power,  pxrtnt  in  bo  far  as  concerns  structures  wliirh  may 
ohstruct  navigitlinn,  whicli  iiiu*t  he  aulliorized  by  the  Ciiief  of  Eugl- 
nwrs  and  the  Secret  arv  o.'  Wur  under  section  10  of  tlie  act  of  March  3, 
18SH).     (.'.  S1S90.  Afnr.  I4.  um. 

II  A.  The  United  States  is  not  tho  owner  of  the  goil  of  tho  bc<)s  of 
navjgablfl  waters,  nor  of  the  shores  of  tide-waters  below  high-wnler 
inurE,  nor  of  the  shores  of  wat«n9  not  affected  bv  the  tide  l^low  iJio 
onlinary  water  line  of  the  same,  except  as  it  may  have  become  grantee 
of  such  soil  from  llie  State  or  from  inilividuub.  The  jiropcrty  in  and 
over  tliP  beds  and  shores  of  nu^-igublc  waters  is  in  general  m  the  Stale, 
orin  the  indinduul  ripurinti  owner.*  But  under  the  power  to  n^gululo 
commerce.  Congress  may  assume,  as  it  has  rocentty  assumed,  the 

gnwer  ao  to  regulate  navigation  over  navigable  waters  within  the 
tales  AS  to  proliibit  its  obstruction  and  to  cause  th«  removal  of 
obstructions  tliereto,  and  such  power  when  exercised  is  "conclusive 
of  any  right  to  the  contrary  asserted  under  St-ute  authoilty."  *    In 

■SmU.  S,  V.  RioGTan<)oIrri^iu-»r<>.  (174  U.  8. ,090,708),  wh«i«tlie«iurt,liaviD£ 
undor  coDsLdttrntiun  e«c.  ID  of  Uieoct  ol  Supt.  19, 1880(26  SUt.  454),  mibetanllally  Moo- 
tical.aohrurwpnctathisquoiilion,  with  thoarinf  1)490,  bdd  tMt  the  wttli<inMal  o( 
n-Aierabove  the  point  of  navieatioa  \>y  nuona  of  a  daui  m  a«  to  Im^tr  th«  navigability 
i>f  tlie  rtvnr  wm  wjtbiii  tho  urabibilion  vi  the  net,  u*iii]{  Ibo  rollowina  laru;uBe<>  nftrn- 
inx  tho  Kojio  of  ibe  prohibition:  "It  i«  not  a  prohibition  of  any  ^tnictioa  to  U)« 
tiuvigalloD,  but  aay  obstrurlbb  to  lli«  uavi^ble  cBpuity,  and  anflhiDc,  vhi^rcv<>r 
dono  or  howovcr  doac,  witbin  tho  limit*  of  tho  jurindiclioti  of  ibo  United  8iat«e  which 
tends  (0  deetrpy  the  nsvjpihle  rapacltv  of  oae  of  (he  iiaviimblo  watW  of  Ih*  Uuilml 
tiiataa,  is  wiihio  1I10  ti'mu  of  the  probibition. " 

*HcCrt«d>-  V.  VJTvJDia  (!>-)  U.  S.,  391,  31}6|;  Rwanabu  v,  diicsiio (107  Id.,  678);  Lake 
Shore  A  Michigan  buutbeni  By.  Co.  r.  OlUo  (lOG  id.,  365):  Cardwclt  v,  Am«ricoo 
UrideeCo.  (113  id.,  206);  IIupo  r.  Gkvcir  (IIB  id.,  M3);  4 ^i mm i tin*  v.  rbiratco (18$  14., 
410.430). 

■Pollard  v.  Hagon,  3  Howard,  212;  Baroo}-  v.  K«oltuk,  94  U.  S.,  S37;  GUnwa  «,  • 
I>)iilad..  3  Wullnci!.  T13;  Sotiih  rarolina  r,  GooTKia.  03  U.  S.,  4;  6  Optris.  Alty.  U«ti., 
17-.';  7  id.,  314:  I«id,,4Tfl;  Illim.iB  (_:enl.  B.  Co.  .■.  Illinois.  14«  U.S.,  3«?:  Sbivcly  r. 
iSowlby.  \hZ  id.,  I;  Scniuum  v.  Whwltr,  .^7  I'wi,  [tc]>.,Kl3;  Scnuilon  v.  UlievJer, 
170  U.  8.,  1 11;  Wrxt  Chicago  R.  It.  ('».  r.  Cfaieaeo.  »)1  U.  S.,  6M:  Union  Ilridge  Ci>.  *. 
U.  S^SMU.  S.,3W. 

*m«»nKln  V.  iJulmh,  lin  U.  S.,37«;  U.  S.  i,City  of  Uolia<.,S2  Fed,  Rep.,  592; 
I^OTj  V.  U.  S.,  92  id.,  344;  Leovy  v.  U.  S.,  177  U.  8.,  U\. 
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exemsing  thli  pownr,  it  ran  not  divest  righttt  of  title  or  occupation  in 
aStuteoriiiJividutUs.  but  ihv»c  rights  arc  loft  to  boonjoyvd  us  before, 
subject,  however,  to  the  paramount  public  right  of  freeing  na\'igation 
from  obstruction  possessed  and  excrciseil  by  tJte  United  States 
tiirougb  Congresii.  In  the  execution  of  llio  laws  rolatttii;  to  ob^truc- 
tiomto  navigniioii  thn  Seorotary  of  War  has  no  general  authority,  but 
only  flurli  as  may  linvo  been  vested  in  him  l>y  ie)ji-«iatiori  of  Congress, 
cspt-cially  in  tlie  river  and  harbor  appntpiint ion  act»>.'  P.  t5,S78,and 
16, SU-  3/<ir.  andAjM-.,  tSS7; SI .  42, B.  SS6.  andSS, £34.  Apr  to StpU, 
ISSO;  42.  85.  July,  1890;  51.  1.96,  56.  140,  and  56,  4&3.  Jan.  to 
Dec,  1892;  68,460.  Mar..  1893:63.  365.  /•>/>..  1894;  C.  2138,  Mar., 
1896;  7658,  Feb.  7, 19m;  8860,  June  4,  1900;  11019,  Aug.  10,  1901; 
11 1  It,  Aug.  S9.  m>!;  11827,  Drc.  SO.  1901;  16691.  Srpt.  10,  1901; 
12081 .  Feb.  25, 1902;  16213.  Apr.  26, 1904;  iG2Sl ,  May  4,  1904;  '7329, 
Jan.  6, 1905;  26947.  Dee.  15,  1909. 

n  A  1.  iVll  ishinds  in  the  Missouri  River  and  in  the  State  of  Mis- 
souri, which  wpie  formed  8n<l  in  existence  prior  to  the  admiiieion  of 
the  State  int.)  the  Uninn,  bclniigcd  eitiicr  to  the  T'nitctl  States  or  to 
the  parlies  to  whom  the  Uuiled  Slates  or  Spuiii  had  priiuteil  them. 
Upon  thea<bni>>ciiiin  "f  the  State  into  the  Union  the  National  Govern- 
ment relinquished  to  the  State  uwuership  of  the  bed  of  the  river* 
therein,  and  since  a.lmi-itiion  of  the  State  islands  fiirmed  on  the  bed 
have  belonged  to  the  State,'  or  niwy  belong  fur  school  pui7»oses  to  the 
counlieii  in  wliich  they  are  situateu  under  an  act  of  llieMissouri  Legis- 
latui-e  approved  Apnl  8,  1895,  The  matter  of  puivhasing  f^r  river 
improvement  purposes  for  the  United  Slatos  willow  brush  and  other 
material,  pnimirts  of  these  islands,  would  thus  depend  upon  the 
question  of  title  to  the  islands  and  control  thereof  at  the  time  the 
purchases  are  made.     C.  3186,  May,  1897. 

n  A  2.  On  the  question  rat»ed  na  to  the  authority  to  reserve  two 
islands  formed  by  tlie  deposits  of  material  from  the  new  cnnal,  at  ths 
St.  Clair  Flats,  Mich.,  Md,  that  if  the  St.  Cluir  Flats  belong  to  the 
i^tcra  of  lakes,  under  the  law  of  Micliigan  the  title  to  lantl  below 
low-water  mark  would  be  in  the  State,  otherwise  in  the  riparian 
owners'  and  that  the  United  State*  would  not  acquire  title  by 
filling  in  the  submerged  laud.     C.  20170,  Avg.  9.  1908. 

n  R.  llfhl,  with  respect  to  the  claim  tliat  ail  tne  property  required 
for  ft  right  of  way  for  the  canal  connecting  Lake  Washington  with 
Pugut  Sound  had  nut  been  acquired  because  there  were  outstanding 
leases  to  certain  subnieiged  Ian<i.s  in  Salmon  Bay,  a  navigable  waters 
WAV  of  the  United  Slates,  wluch  would  he  required  for  the  cuind  and 
locK  sites,  that  the  title  of  the  State  or  its  grantee  thereto  is  subject 
to  the  ri^ht  of  the  United  Stutes  to  take  and  uitc  the  lands  for  any 
construction  in  aid  of  navigation,  or  for  any  channel  for  navigation, 


101. 

471;  Don  r.  Boobo, 


'  See  the  eobwauvat  opinbn  of  the  Allotney  Ovaetal  In  20  Op., 

*See  PoUard  v.  Bonn,  SUawanl,  212;  Goodtitle  v.  Kibbo,  9  id,, 
la  M.,  £S:  WitlutravTBuckley.  20  ia.,  M. 

»  Cboly  V.  Golden.  23  8.  W.  KeporWj,  100. 

*  Ooufd  on  WuIpts,  3d  edition,  hm-,  75,  nnd  n  nth  on  lien  nted,  Mpociollr  OockiM  t. 
Detmit  (48  &licb.,  110);  tuid  l-iocolii  v.  Davu  (&3  id.,  375J. 
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without  compemtAtion  to  the  State  or  ite*  graiit«o,'  so  Uiat  il  would 
Dot  bo  iiecesHar\'  to  acquire  such  submeri:*'')  lands.    C.  t09S9,  Jane 

n  B  I ,  Held,  with  respoct  to  the  right  of  the  United  Slttt«e  to  main- 
tain a  wharf  pmjertiiic  fnira  tho  mifilary  rfiHei-vation  <if  K<»rt  Mason, 
Cftl.,  on  suhmorgi-d  land  held  by  private  partis  under  pcuni  from  the 
Stale,  through  the  city  of  San  Francisco,  and  to  dredge  rhnnnols 
through  such  landa  for  arc«s3  Uipi-eto,  that  the  title  to  suhiiicrned 
land  under  nft>'iKahIc  waters  of  the  Uiiiifld  States,  whether  in  the 
State  or  a  private  grant«e,  waa  Bubje<-t  to  the  servitude  or  eawment 
in  favor  of  uavi^atioti,  and  t.o  the  power  of  tho  United  Slul-es,  under 
tlie  €^ommerce  cTatD^e  of  the  Constitution  to  occupy  the  same  for  any 
puipoi«e  in  aid  of  navigation,  williout  romji^nsHtion,  and  alxo  io  the 
regulation  hy  the  United  Slat«s  of  the  uso  of  the  sunir  so  far  a»  neres- 
SAVy  to  prevent  the  ohatnirtion  of  navij;ation;  and  that  the  wharf, 
being  nn  aid  t»  navigation,  could  ho  lawfully  ntaiutuim-d  thereon 
without  compensation  to  tho  owuera.'  C.  16630,  Nov.  £7,  1907,  and 
Mar.  3, 1908. 

n  B  2.  On  the  question  of  whetlier  tho  adoption  of  a  rewolulion 
by  ConcresB,  dociftring  the  ttinnels  under  the  Cliicago  River  to  bo 
obstructionr*  to  navigation  and  diriTting  their  modilicution  in  accord- 
ance with  its  terms,  would  involve  the  I.  mt4»d  States  in  any  pecuniary 
liability,  brltl  tliat  as  tho  tnnneU  were  eonslrui'tMl  without  authority 
of  ConRress  tho  buildt^fii  were  presumed  to  know  that  in  placing  them 
under  a  ntwigablo  water  of  the  UuIumI  States  they  could  be  main- 
tained only  NO  long  ns  they  nlTordiHl  no  obstruction  to  the  navigation 
of  such  water;  that  their  alteration  could  bo  requirwl  in  the  intenwta 
of  navigation,  without  compensation;  and  tlmt  the  ownership  of  the 
Boil  under  the  river  was  inimateria),  siiu'e  such  ownership,  whether 
in  tlie  State,  muiuciimlity,  or  in  a  private  individual,  is  subject  to  tlic 
paramount  right  of  navigation  and  to  the  authority  of  Congress  to 
removo  obstructions  to  navigation.     C  7798,  Jan.  12,  190S, 

Htld  oli^o  with  reHpect  to  tho  question  of  whether,  iu  carrying  out  a 
project  authorized  by  Congress  for  the  improvement  of  TucKerfon 
Creek,  N.  J.,  by  dredging  «  channel  at  tho  mouth  of  the  same  through 
oyster  bed;;  uccupiocT  under  lease  from  tho  State  of  the  Huhmerged 
lands  for  oyster  culture,  it  would  be  necesaary  to  extingtiish  the  lease- 
hold intertt4t3  of  the  Uvmoivh,  that  such  action  would  not  bo  necoMOiy, 
since  the  title  to  submerged  lands,  whether  in  the  State  or  a  grantee 
or  «  l«^<*eo  of  the  same,  is  a  qualilied  one  subject  to  the  eas<*ment  or 
servitude  in  favor  of  pubUc  navigation  and  to  the  right  of  the  Govoro- 

'  n»ffktne  Point  Light  TtouM  caw,  311  Fod.  Rep.,  77;  Lewis  Dluepoint  Oyvter 
Cultivation  Cw,  c.  Briapi,  193  N.  V.,  a?— »l  N.  B.,  &iO.  la  the  lalwr  case  it  wm 
held  tlukt  tho  IcMir«  orbiul  umlrr  luvigAble  wulcn,  for  u«e  ia  tho  cultivalinti  of 
a)-«t«r*,  had  ao  right  ia  th»  1aii<l  whirh  inui  not  subject  to  the  power  nl  the  tailed 
StatMloconRlruct  impiovementaiiiaid  uf  comnieK-e  and  aavl^tloa;  thai  iii  oUntinf; 
tnvtmi  ho  nui  the  riak  thai  tho  crop  might  bo  iatcrfoKd  with  irhcmvpr  Ooamm 
decided  to  itni>ri>vc  uavieBiion:  aad  that  "Tho  rule  leite  upon  tbo  prindiib  ol 
Implied  res«rv«lion,  aad  (hal  In  ever>-  grant  of  Uads  botmded  by  aavigable  vatera 
xrhero  the  tide  ebbs  and  flows,  made  liy  tho  crmrn  or  tho  Slate  h  tnurteee  tot  th« 
public,  ihoie  ia  moved  by  LmplintinnthnriRhtfow  improve  tbo  water  front  to  nid 
aavigatioa  (or  the  benoGt  o(  tho  geoeral  public  without  compeoiailaa  to  the  riparian 
owner." 

*  So  htld  by  the  Acting  Attomcv  General  ia  an  unpubliahed  opinion,  (lawd  Uay  8, 
IWd. 
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ment  to  take  the  lands  vitlioiit  rompontwtion  for  the  improvomont 
of  tho  wiitt-rway  to  luuko  it  subswrvB  the  purposw*  of  t'ommerce.' 
C.  SI8I4,  July  h.  1907. 

n  H  3.  With  roforaiice  to  tho  proposod  <lredfntig  of  o  cliiinnei  in 
Sabine  Lako,  Tex.,  nuar  the  shore,  tne  effect  of  which  wmild  ho  to 
throw  up  an  embankment  on  tho  htk«  aJoiigsido  of  th«  propuf^ed  cut 
and  thus  prevent  riparian  owners  from  con8tru<'tinK  docka  out 
beyond  the  channel  to  the  deep  water  of  the  lake,  Atld  that  tho 
riparitm  owners  could  hav©  no  logal  claim  atfaiitat  the  United  States 
on  this  ground,  regurdless  of  whether  or  not  they  owned  the  title 
to  tho  soil  in  front  of  their  uplands,  since  any  title  which  th(!y  inijj^ht 
have  would  be  subject  in  their  hands  to  the  same  paramount  riirht  or 
siM'vitude  of  tho  Govcnunoiit  an  it  would  bo  in  tho  handi«  of  the  State.' 
C.  nSiO,  Jan.  6,  1905;  1IS27,  Dtc.  So,  1901.  Similar  held,  with 
re«I>ect  to  tho  lowering  of  tho  level  of  Lake  Washineton,  in  tho 
proioct  for  a  sliip  rauni  coiuiectiufj  Lakt-a  I'liion  and  AVashinfrton 
with  Pugot  Sound;  and  that  the  State  would  have  tho  same  power  in 
respect  U>  its  nfivi^ible  waters,  so  that  evon  if  the  lake  bo  rcfjardod  as 
a  ruivigable  water  of  the  State,  the  release  of  the  United  States,  by  the 
act  of  I'Vbnjaiy  8,  1901  (Laws  of  Washington,  1901,  p.  7),  from  all 
liabilitv  to  the  State,  its  succe^ors  or  assigns  which  would  result 
from  the  pro))osod  improvement,  would  bo  sufhcient,  as  such  releaiM 
would  bind  subsoquont  Branloes  of  the  State.*  C.  S09S9,  3far.  £, 
May  17,  and  Junf  f,  !9!l. 

II  B  3  B.  With  i-cference  to  the  claim  of  the  property  owner  of 
submerped  lands  in  Chesapeake  Bay  under  grant  from  the  State 
of  Maryland  for  compeiisalion  for  tho  occupation  of  u  portion  of  tho 
same  by  a  sea  wall  in  front  of  the  Fort  Armistead  Military  Rcaerva- 

■  It  i«  (^eacnlly  held  that  the  title  10  submerged  landa  under  a  aavl^blc  waier 
of  tho  tJniUMi  StaUvaad  within  tholimitaof  kStaieinin  thoSlalmiKl  muy  bcsfantttd 
lolndividualsaubject  to  the  right  o(  the  UnitodStalMtntakotlin  same  without  coa- 

KUtttiau  fur  the  imprwveiaeot  «I  aavInliuD  or  for  MrucluuM  in  aid  of  navlntloD. 
iwkitw  Piiint  I.whth<iu«e  cmd,  3S  Fad.  R^p.,  77;  Gil>«>n  i>.  U.  8.,  IM  U.  S.,  269, 
278:  Scnnton  v.  WheeW,  ITS  U.  S,  I41;Chi<a«o,  Burlinctoii  A  guiacy  R.  R.  Co.  t>. 
Dmtuue  Ctm'u,  SOO  C.  8-.  561:  W«rt  Chie»co  B.  R.  Co.  r.  Chi<a«o.  201  U.  8,.  600; 
Uaion  Bridffo  Co,  v.  V.  B.,2(M  li.  S.,  S&l;  Ijiqu  ■•,  Smith,  71 0<uui.-~U  All..  18;  Lano 
V.  Boftrd  oTHarbor  Commimionon  (Coiia>^<-iiciit),  40  AU.,  lOM.  8m  abo  Gilnun  t>. 
PhUidelphlu  (3  Wall.,  713,  7!S),  where  the  court  aald,  respectio^  the  coalnl  of  navl- 
— bto  wntfini  lor  oommerco:  "  For  lhu9(>  piupaaea  thev  are  the  puAHe  proBeriu  of  iht 
eubject  to  all  tbn  n^qiiudta  IcfEuIatioD  by  Congnm.       And  ir 


'nittd  Stat**,  aaA  eubject  to  all  tbn  rvqiiudta  icfiujBtiOD  by  UnnitrMf-"  And  in 
F^Uaid'e  Le««e  v.  Ilacan  (3  How.,  230),  the  court  md:  "The  ruthl  of  eminanl  donuiD 
over  tfa«  idiona  and  ui«  Huil  under  the  navigable  waters /or  alt  munieipat  purpota 
(ftow*  txeluninlif  (o  Iht  Siaia  vriihia  their  rotpoctiv*  l«rriloiial  juriiidiclioiM  *  •  ■ 
But  u>  tiie  bands  of  the  Slates  tbie  power  can  never  be  used  eo  ne  to  afloct  tho  eixemat 
of  any  Mttoiuf  ri^l  ^fmirmit  rfrniuiin  or yuriMKoTum  with  which  the  United  StatM  have 
been  ia\-Mt<id  by  ihn  ('(inntilutiuu.  Fire  allJiuugh  Ibu  territorial  limiln  of  Abbaiaa 
have  eslended  all  her  e(ivereien  rnwer  ini»  the  sen.  it  ie  iImto,  m  od  the  shore,  but 
municipal  pow«T,  aubjocc  to  the  Conatitutiun  of  the  United  Stalea  aitd  On  Muk  whieK 
tkatl  havt  Mfli  mjadt  in  partuanct  Ihtrttt/." 

■Oibton  V.  trailed  Sutes  (166  U.  S.,  27!);  Scranloa  v.  Wheeter  (179  U.  9.,  143); 
Levis  Bloenofnt  Oj-ster  CullivaOaa  Co.  v.  Brlgge  (IBS  M.  Y.,  207):  Hawkins  Point 
LighthouncMe  (39  Fed.  Rop.,  BS):  Son  v.  City  of  New  York  (-IT  N.  £.,  UOl);  Pblla- 
delpbia  Co.  v.  Stimeoa.  223  U.  S.,  60S,  Mar.  4, 1912. 

■  BUmr  et  al.  0.  SUle  «t  al.  (116  Pac.,  IS).  See  ^Im  Van  Siclen  r.  Hnir  (46  Wodi., 
41— 80  Piu;.,  183),  where  it  was  held  that  aa  "Upland  owner  has  uo  riparian  or  liltoral 
riebtA  in  the  navigable  walem  of  a  Ink?.  Thmo  betoi^  to  tho  uwn«ni  oflhc  idiorc  lends, 
and  if  they  beloDS  to  the  State  it  only  can  clium  that  an  obstructiaD  placed  in  the 
waiors  ia  ui  ittt«neniice  with  the  riparian  and  littoral  lights." 
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IJOH,  htid  that  the  Uiiitwl  Statw,  hs  ripamn  owner,  had  th«  rignT 
to  cDiistruct  tlio  scu  Willi  us  ti  rifjht  of  notcssity'  tu  pruLoct  tho  bank 
without  olistnicting  inivigatimi.    C.  !£081,  Feb.  £o,  and  Aug.  £t,  1902. 

II C.  WhtTti  cliiiiii  WHS  iiiiktlu  [or  tUo  M&o  by  the  UovvnmuMit  of  a 
whaK  on  Hiihmcrffcd  laud  in  fn>iit  of  Fort  Mimon,  Cal.,  umler  gruit 
from  tho  Stale,  through  iho  city  of  Sau  Krauciisfo,  htUi  tlml  thu  Gov- 
ernment would  appear  to  have  acqiiireil  title  by  prracription.'  C. 
J6830,  Aug.  $,  ISO.  .  Utid  furtiinr  that  the  rcscrvatiott  iiavLit;;  been 
declared  prior  to  t  le  crant  from  tlie  State,  tlic  Bubineifi;ed  lamU  in . 
front  of  the  aauie  ftliouTd  be  regarded  a»  »ub]cct  to  a  wrvitudo  m  the 
United  States  for  <  rfensive  purposes,  bo  that  no  use  coidd  be  niadu 
by  the  grantee  of  the  Kiibtiierged  land  which  would  interfere  with 
such  purposes;  and  that  thi-rc  was  strong  analogj-  between  this 
power  and  iliat  of  lonimerce.  C.  WS<.iO,  Feb.  13,  1900.  SinuUrly 
held  with  rwipeet  to  the  auth<irity  of  the  United  Statea  to  lay  and 
maintain  water  mains  under  iia\Tgalile  waters  between  tlie  Statw  of 
Now  Jereey  and  New  York,  for  tlie  purpose  of  supplying  wat^r  from  ^^ 
the  State  of  New  Jersey  to  Fort  Waibwortli,  N.  Y. — tlie  ^tatutw  of  ^M 
New  Jereey  forbidding  the  transportation  of  water  from  the  State,  ^1 
antl  also  tJie  use  of  the  submciged  laml  of  the  State  for  the  purpose — 
that  wlule  the  litje  to  the  soil  under  iJie  water  was  iu  the  State,  tiiia 
ownership,  under  tlte  deeisions,  was  not  an  absidute  one,  but  quali- 
fied by  tilt'  servitudes  in  favor  of  navigation;  that  similar  reasoiw 
justify  the  view  that  the  title  of  the  Stat*'  to  sueh  submerged  liuitb 
a  subject  iUho  to  the  ri^ht  of  the  Uniunl  Stat4«  to  use  tlie  same  for 
other  constitutional  puii)oscs,  such  as  the  lai'ins  of  mines  for  harbor 
defenses,  the  layiiig  of  eonduitv  anil  inaius  for  uvctriail  couununiea- 
tion  between  fortifications,  and  for  supplying  water  foi-  the  use  of 
tlte  garrisons  of  the  fortifieations.  Htid  further  that  the  statutes  of 
tlw  State  could  not  be  regarded  as  InclutUng  the  United  States,  since 
tlie  State  couhl  not  control  tlie  operations  of  the  Ueneral  Govern- 
ment willtin  tho  sphere  of  ila  activities,     G.  2614^,  Jutu  7,  1910. 

n  \i.  Under  tlie  power  to  improve  navigation,  Congrws  uiav 
appropriate  for.  and  tho  Secretary  of  War  may  cauBi-  to  bo  erect^l, 
a  pier  in  I^ake  Michigan,  and  after  its  erection  tlie  Unitwl  States  has 
tho  authoi'ily  of  comervaiion  of  the  same.  7*.  5/,,  ^77,  Arig.,  1892. 
And  see  B.  61,  609,  Mar.,  iiW.  Its  exercise  may  be  <li8eontmiie<i 
or  abandoned  when  tho  work — such  lu  a  pier,  dam,  breakwater, 
etc. — is  no  longer  neetled  for  tho  improvement  of  navigntinn.  P.  SS, 
S75,  May,  1S89;  S9,  99,  and  ^,  StO.  Ftb.  and  July.  1890;  C.  1S8S0.  Nov. 
So, 190t 

H  D  1 .  Htld  that  the  building  of  a  dyke,  under  an  aj)pnipriBt)on 
for  the  improvement  of  the  navigation  of  the  Hudson  River,  «hd  not 
of  itself  vest  in  tho  United  States  a  propi-rty  in  the  soil  or  ^ve  it  any 
title  thereto ; '  that  the  properly  in  the  river  frontage  was  affeetod  by 
the  rights  of  the  Uniteci  Statra  oidy  so  far  as  coneenunl  the  naviga- 
tion of  tlie  river  and  the  mauitenanco  and  conservation  of  tJie  work 
of  improvement,  and  tliat  tlie  ownei'  might  loyally  make  any  U8«  of 
his  property  tliat  he  might  see  fit  provided  it  thd  not  obstruct  naviga* 

•  Diodrich  I'.  NortJicm  roion  By.  Co.,  42  Wis.,  2K:  Gould  on  Walere,  sec.  160. 

*  So  h«U]  by  the  AUorm.*/  Ueiivnil  in  on  iiiipuhlinbM)  innniun  dKled  Hay  fi,  IMS. 
■«  Op.  AUy.  Qea..  172;  7  id.,  31-1;  Hawkitui  Point  l.iKbthouM OaM, 30 Fad.  R«k, 

77;  Screatoa  v.  Wheeler,  179  U.  8.,  lU.  *^ 
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lion  or  interfere  witli  tlie  imiiroveraeiit.'    R.  SI,  609,  JKor,  1887; 
P.  64.  477.  Am.,  i89i;  C.  IS680,  Nov.  2o,  1902. 

n  D  1  a.  Where    ft    rtiilroiul    <^oitipany,  wliich,   as    riparian   pro- 

Erictor,  owuihI  Uiv  luiid  upoii  wUicU  v<a&  Wciktml  a  rovutuiciit  of  tho 
aak  of  A  navigable  stream  (i^oiistrurtetl  by  the  United  States  in  the 
iiuprovoment  oi  tlie  uavi^jatioii  of  llio  luimo},  wns  authorized  to  rebuild 
llio  revetment,  aubject  to  the  comlition  tliat  the  work  sliould  be  so 
duno  and  luaintuincd  tis  to  fully  subscn'o  ita  purpo»e  aa  a  safo  ami 
Berure  revetment  and  protection  to  the  <'hanncl  ol  iho  slrt'iuii — held 
that  the  company,  as  riparian  owner,  waa  lejiaJly  entitled  to  use  the 
revetment  bo  long  na  »ueh  ii»t>  did  not  impair  its  scrviccablenewi  or 
involve  aiieli  an  exchiiuve  posaesaion  aa  woidd  be  in  violation  of  IJie 
provisions  of  sei-tiou  U  of  the  net  of  Si-ptombcr  1 9,  1 890  (26  Stat.  423), 
and  that  a  failure  on  ita  part  to  perform  Uie  condition  would  not, 
per  8t,  divest  it  of  such  right  of  use,  or  empower  tlie  Secretary  of  War 
to  enforce  such  performanc^e  by  revoking  tlio  authoritv  to  rebuild 
the  revetment,     P.  64.  II,  FfK  1804;  (■■  -^9.31.  Mar.  i 4',  1308. 

III.  There  is  no  general  le^slatiou  of  Congi-ess  tuitjiorizinf;  the 
construction  of  bridges  over  streama  or  waterwnya,  tlio  navigtihle 
portions  of  wlmh  are  not  whdily  within  iho  limitM  of  a  singlo  Slalo, 
except  aa  to  bridges  over  the  Ohio  River,'  Such  authority  haa 
liilherto  bwn  given,  with  the  excoption  staled,  bv  Mjiccial  acts,  which 
have  unifornilv  contained  provisions  rct|uiriiiR  that  the  plans  of  tlie 
bridgcei  be  su&mittod  to  tjio  Secretary  of  War  for  approval  boforo 
construe ti on  is  commenced.  But  in  tJie  case  of  a  streum  or  watt^may 
who»e  navigable  extent  ia  wholly  within  tJio  timita  of  a  single  StAte, 
Congretis  iias  provided  by  Bei:tion  7  of  tjie  river  ami  harbor  act  of 
September  19,  IS90,  aa  amended  by  section  3  of  the  corresnonding  act 
of  July  i;i.  I81VJ  (27  Stat.  SSl.  by  a  necative  pregnant  wil  h  an  amnn- 
ative,  and  bv  sectiou  9  of  the  act  of  March  3.  IS99,  directly,  IJiat  a 
bridge  may  ne  built  tliereover  under  auljiority  of  an  act  of  the  State 
legiiJatutv,  provided  tjie  plans  and  locution  thereof  are  approved  by  the 
Secretary  of  War.»     C.  307,  Sept.,  1894;  '376,  May,  1895;  1943,  Jan., 

'  10  Up.  Ally.  Oi-u..  486.  Sm.  Iiowever,  lu-l  <i(  Caaptm  of  Uat.  3,  1699  (30  Stat. 
11&2),  and  .Scmnlnn  i'.  WIicoIp/,  fuma. 

■Seo  act  ol  CongrtM  approved  Dec.  IT.  1S72  (IT  Smi.  396),  u  uneadAtl  by  act 
appnvvd  Feb.  14,  1683  (SS  Stat.  41-1).  See  abu  acU  «(  Mw.  23,  ]«06  (31  Sut.  84), 
proKTibin^  mqutramonta  to  (tnvcm  iw  ti>  itmiua  iboroiiftcr  by  Cooxram  of  autboriiy  lot 
bndaw:  and  act  of  Jua«  21,  ItKMi  (34  Swt.  360,  an  axnende(lby36SUt.6P3}(orKiinUar 
lemlatlon  lui  \o  duim. 

*Sm20(>|>.  Atty.(>i.-n.,iH8,and  I-akii  Shore  A  MichiitanSouthani  Ry.  Co.  i.  Ohio, 
1S&  tr.  8,,  'ifja.  The  inWDtUm  of  CoDgroM  ia  mora  cleuly  expmwd  in  aeclioii  9  «i 
th«  river  aad  lurbor  net  araiovod  Mar.  3, 18W  (30  tStat.  Ii61),  wbich,  ufnT  niakins  il 
unlawfal  toconMnictany^'liriclltO.dun,  dilc«,orcAueiyw»y,"  over  any  iia\i|»lile  water 
o(  tho  Unlud  Stswe  unlU  the  conaeat  of  Congteas  lh«i«io  ehnll  bave  beun  obtained, 
etc.,  BpeciGvally  providui:  "ThatmichirtnicturmniBy  bn  built  unrluruiithorityottbe 
UKwIatnm  of  a  Stnto  ncroM  rivere  and  other  wai«rway>>  tlie  ^in^'iRable  poniona  ol 
wnicb  Uo  wholly  within  ths  Umita  of  a  alittla  Stato,  provitltxl  ihu  loi'atioii  utd  plaiu 
thiSreofaroaubiiiittwltoaiid  approved  by  t£o(1iicf«f  G^KiiiminiLiwI  by  the  Secreury 
of  Var  bofor*  coiMnictian  ia  comnioimd." 

Undar  date  ol  Sept.  Z&,  1800,  the  Secretary  of  ^^'ar  held  XhaX  this  eectioa  doue  not 
Mthoriee  the  Socrolftry  of  Viia  or  tbo  ('hiuf  of  Knpoeon  to  approve  th«  jtlana  (or  a 
bridle  or  otbor  itructutv  which  would  bo  an  oI«iructton  to  navigation  liable  U  be 
prociwded  i^alast  under  the  other  aecliona  o(  tlie  avt  or  of  the  suttilea  ibinetafora 
exlMJng;  Ihatthointontof  tbaaectionappanni  tobotocommit  lothoSlaiM  th«d«tor- 
mf  natJon  ot  th«  aueetion  whether  or  not  there  ehonld  be  a  brides  at  any  mnicuUr 
p1>M:e  over  navlgabla  wmt«ra  wholly  wtthla  the  State,  and  to  Gommit  to  theSecretaty 
i>f  War  the  pratoction  of  navigation  a^nut  obftructioiia  by  each  a  bridge. 
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t89e;  SUS,  mo,  Jvi}/,  1896;  £696,  Sept.,  1896;  £677,  OH..  1896: 
SO47,  Mar.,  1897;  S^SS.  Aug.,  1897.  In  llio  Ultor  cssft  tJi«  iJans  of 
tlio  bridge  should  bo  acconipnnie>d  bv  proper  evidence  that  tiiftSt«to 
]ia»  autlioriztxl  its  constnictioii.  (^.  {.389,  May,  1895;  IS0S2.  Ftb. 
6,  1902;  12905,  Stpt.  S9,  1902;  IS65S,  Nov.  19,  IBOS.  1 

III  A.  Section  7  of  the  act  ol  1R{)0  (20  Stat.  426).  in  leaving  Uie' 
miitlor  of  tJio  ntithorb.iiltou  and  countruotion  of  bridgm  ovw  navi- 
gable wiitcn*  wholly  wilhin  States  entiniiy  to  the  jurisdiction  of  tJie 
State,  except  in  i^o  far  as  to  nK|iiiro  lh»  approval  by  tji«  SiMrrotnnr"  of 
War  of  tlio  locjiliou  and  plan  of  tJ)«  bridgLi,  tiidicatdi  tliat  Con^-eea 
did  not  desire  to  exercisfl  any  furtlier  control  over  tJie  subjncl.  So, 
upon  an  npplimtion  for  tho  iipproval  by  1hoS©crotar>'  of  War  of  tho 
ulnns  of  11  bnd}jo  over  iho  Unrloui  Itivi>r.  wtiich  is  wholly  wilhin  tlie 
state  of  New  ^ork,  htltl  t}iat  the  fact  of  the  nnii^iiiL)  im)X)rtnn<H>  of 
lU'm  Ktrvtim,  and  of  its  iniuiodiuto  ounnwtioiui  with  ^eul  inloitilute 
waterways  and  the  sea,  did  not  except  it  from  the  jnnsdirtion  of  tlio 
StMto  undop  Use  slatiilo  or  make  neci-ssary  any  8])«cial  or  additional 
Itf^slution  by  CorigrcsB  for  tho  uulhorization  or  control  of  its  system 
of  bridges.     P.  6S,  S5i,  May.  lfi.92:  C.  IS6SS.  Nov.  19.  1908. 

Ill  A  1.  Soctiou  9  of  tho  act  of  March  3,  18&9  (30  Stnt.  1151)  pro- 
vides aHirmatively  that  bridcos,  inter  alia,  "may  bo  built  under 
authority  of  tlio  le^slnturo  of  tjie  State  acrot*  rivore  and  other  water- 
win's  tlio  navi^^ahle  portions  of  wliich  lie  wholly  witliiii  ijio  limits  of  a 
single  Stale,  provided  tliat  tlie  location  and  plans  tliereof  are  sub- 
mitted to  nnd  aiiprovtfd  by  Die  Cliief  of  Kngineon*  and  bv  the  Socre- 
tar>-  of  War  boioro  construction  is  commenced."  On  tlie  (jue.^lion 
raised  witJi  respect  to  tjie  proposed  conntruction  by  the  Nortliern 
Pacilic  Kailwav  of  pile  bridges  across  certain  waterways  of  l*ug»'t 
Sound,  as  to  wfielher  llie  Cliief  of  Encineers  and  tlie  Secretary  of  War 
could  legally  decline  to  ronMidcr  pTaiis  for  UiO)i«  crowtin^,  under 
niitliori ty  of  the  State,  held,  that  in  view  of  the  provisions  of  said  section 
the  necessity  of  crossing  the  waterways  is  a  matter  for  the  considera- 
tion of  tho  olate,  subject  onlv  to  the  authoritv  of  the  Chief  of  Kngi- 
neere  and  the  Secrctarj'  of  War  to  approve  only  such  plans  and  loca- 
tions as  will  pi'evenl  the  »lrucluriis  from  being  an  unreasonable 
olistruclion  to  navigation.  C.  SoJ^2,  Awj.  30, 1909.  IJtW,  howo%'or, 
tlmt  there  would  be  no  objection  to  the  local  engineer  ollicers  suggest- 
ing  to  (ho  railway  company  tlie  advisability  of  changing  tito  hx'ution 
of  tjie  railway  in  order  to  avoid  tho  expense  of  constructing  and 
maintaining  arawbridge»  across  these  waterways.  C.  S644£,  Sept,  /, 
1909. 

On  Iho  application  of  iJie  city  of  Boston  for  the  a]>proval  of  the 
plans  of  a  bridgo  across  Fort  Point  Channel,  in  lloston,  a  navigable 
waterway  of  tlie  United  Slates  lying  whollv  willun  Uio  Slate,  said 
bridge  to  be  ere<"ted  under  Slate  authoritv.  }itld  that  tho  jurisdiction 
of  llieSocretarvof  War  and  of  tlio  Chief  ol  Engineers,  under  section  9 
of  the  act  of  Xlarch  3.  IH99  (30  Stat.  1151),  relatt-s  to  the  situation 
and  dimensions  of  the  pieiw,  the  length  of  tlie  spans,  wi<llji  of  tJie  draw 
openings,  etc..  but  does  not  include  the  power  of  determining  wliottier 
or  not  a  bridge  should  be  built  across  the  waterway  at  or  near  tlte 
location  of  the  proposed  bridgo,  tliat  being  n  matter  for  the  State 
to  determine  under  the  sUtute.'     C.  17600,  Feb.  S7,  1905. 


4 


■See  Lake  Shore  &  Miehimn  Southom  RaUmy  0».  r.  Ohio  (106  V.  S.  38S,  388, 309); 
Ououiuii2av.Cliica«o(lS8lj:s. 410)1  MoutBomery  r.  Portland (UO 17.  6.89). 
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m  A  2.  Utiii,  under  owlion  7  <»(  the  ad  of  September  19,  !S90,  aa 
MMTwKi  bv  section  3,  act  of  Jiilv  13, 1892.  and  bvscctJmiO.twt  of  March 
3,  1890  (31)  Stat.  1151),  that  ifio  autliorilv  of  "a  Stale  for  the  erection 
of  a  bridge  over  navigable  water  Vintbin  the  State  should  be  fihown  ta 
a  i"ondiljon  priH-i'deiil  to  (he  ii)>|>r(>val  bv  ihe  Secretar\'  of  War. ' 
P.  66.  61.  ttvd  140,  Ana.,  189S:  62,  H^,  Ok..  iSfiS:  C.  rf74.  Mar.  8, 
1000;  12022.  /-VJ.  .9.  mS:  13632.  Nov.  IS.  1902:  18947.  Dec.  IS.  1905. 
Tlio  fact  that  tliB  title  lo  the  soil  under  the  water  Is  veste<l  in  a  munici- 
pality of  the  State  does  mit  alTect  the  power  nf  the  State  lo  grant 
auch  authoritv.  »or  dispense  with  Iho  necessity  of  its  doing  bo.  The 
title  to  the  soil  ia  disimrt  from  the  right  of  ronservalion.  TIioiiKh 
this  title  he  vested  in  a  town  by  the  State,  there  reniainit  in  the  latter 
by  reason  of  its  sovereignty,  "a  jus  publicuvi  uf  passage  and  repassage, 
with  ronsetiuenl  power  of  conservation."'  nntier  which  power  it  may 
concede  the  aullioritv  required  bv  the  statute.  P.  6£,  9^,  Bupra;  U. 
ISOSi,  Feb.  19.  1902:  lOilS.  Apr.  S5,  1904;  ^^^^9.  Jan.  G,  1905. 

in  A  2  a.  Where  the  act  of  a  Stale  legidlnture  required  a  draw, 
an<t  the  plan  of  the  bridge  submitted  did  not  pi-ovide  for  one,  AfU, 
Ihnt  there  being  no  Slate  anlliorily  for  the  constriiclion  of  Ihc  bridge 
as  proposi'd,  the  Secretary  of  War  was  without  jurisdiction  to  approTe 
the  plans  presented.     C 144S,  Junt.  1H95. 

Sinuliirlv  h<}<l,  where  plans  wore  submitted  for  lh«  coustructioii  of 
a  dam  or  dams  without  locks,  while  the  etatutfiry  authority  relied  on 
required  "a  lock  or  »\ninn  of  locks."     C.  S6797,  June  I.  1910. 

m  A  2  b.  As  the  object  of  lliis  Icf^lation  is  to  protect  the  naviga- 
ble waters  of  the  United  Stated  from  unreasonable  obstructions,  Am, 
that  it  should  nut  be  construed  to  authnrizo  the  locatiuu  and  plan  of  a 
bridge  which  would  have  the  effect  of  stoppinj;  navigation  at  ihe  point 
where  it  is  to  he  eonHlructed.     C.  6S6S,  Ftb..]S99. 

With  reference,  however,  to  the  eotisl  rue  lion  by  the  city  of  X<*w 
York  of  an  emlmnkment  or  causeway  to  hold  a  sewer  outlet  across  a 
navigable  ci'ii-k  in  (Imtcity  with  a  view  to  tilling  Molid  above  the  some, 
A*U,  that  the  cily  having  authority  from  iJie  Stale  for  the  puqwse.  the 
location   and    plans   etmld  bo  approved.     ('.  Sj'i047,  June  ii.  1909. 

HI  A  2  c.  On  the  question  of  whether  the  Secretary  of  War  had 
authority  to  approve  the  plans  for  a  power  dam  across  St.  Joseph 
Kivor,  Itid.,  the  navigable  portion  of  xaid  river  being  in  Michigan, 
held,  that  as  the  portion  of  the  river  to  be  alfecled  by  the  structure 
ia  not  na\ignhle,  no  approval  of  the  plans  by  the  (lepartment  was 
require.1.  V.  11894.  Oct.  18,  1901.  Similarly  A*?./,  with  reference  to 
power  dams  across  the  Missouri  River  in  the  section  known  as  "The 
|{npid.s."'  near  Great  Kall«,  Wout.     C.  25647.  Dte.  SI.  1909. 

in  A  3.  With  reference  to  the  question  of  the  authority  of  the 
Chief  of  Engineers  ami  the  Secretary  of  War  to  approve  plans  for 
rebuilding  a  briilKc  over  the  Tauntuu  River,  a  stream  lymg  wholly 
within  the  limits  of  the  State  of  Massachusetts,  under  State  authority 
given  in  IKOl,  hiH  that  the  right  originally  given  to  cuunlruct  the 
bridge  included  the  right  lo  mamtiun  it,  i.  o.,  to  repair  or  rebuild  it;* 

<  See  L.  S.  A  M.  S.  K.  Co.  i>.  Olilo,  165  U.  S.,  365,  aod  20  Op.  Atty.  Qea.,  488. 

■6 Op,  Ally.  IJcn,.  V.l.  178, 

»n<«cr8S«ndro,i'.PirMliiirgh.  Fort  Wayne  4  OiicMO  R.  11.  Co,(13»Fod.  R«p,.T); 
UaniiltaD  n.  PlitoburKh,  «to..  Ry.  Co.  (118  U-  8  .  281);  C«BUal  Tnwt  Co.  v.  Wabwh, 
St.  Loub  A  Faeilic  U.  H.  Co.  (32  Fvd.  lUp.,  500). 
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and  that  as  the  net  proviileil  for  n  dmw  of  "not  less"  that  GO  feet  i^^l 
widlli,  iiii{ilyiiig  lliut  in  ciuc  uf  future  nx-unslructiou  u  f^^aler  wiill^H 
might  be  re<juir<xl,  the  Secretary'  of  War  iukI  the  Chief  of  Kii^uoens^l 
in  thu  exorckiO  of  the  puwora  coiiforrod  on  them,  in  pnasiu^  u)Kin  th^H 
plauii  could  rtK|uirc  such  changes  in  the  hicatinu  and  strui'turaJ  r<.'Ia-J^| 
t.ion8  of  tlie  bndge  as  might  seem  U>  them  heat  calculaK.'d  to  8ccuit^| 
tho  friM.1  and  unobstructed  navigation  of  the  river.  C.  18917,  Z>f<aH 
21,  1006.  ^M 

ni  B  I.  Whvro  the  special  act  does  not  roquire  that  b  plan  of  th^H 
bridge  ahoU  bo  approved  by  llie  Secretary  of  War,  he  will  proferubl^^ 
not  givo  his  approval  to  any  plan,  mwo  it  ho  did  so  he  txa^ii  perhapa 
comnut  the  Government  to  the  sanction  of  a  bridge  which  might  provfl^d 
to  ho  an  obstruction  to  navigaiiou.     P.  25,  96,  Juni:,  18SS.     Wh<.T^H 
however,  it  was  proposed  to  rebuild  a  britlfie,  originally  ('onBtnt(-tf<^| 
over  tho  Missouri  Kivcr  under  ii  fowiid  act  of  Congress  which  did  iio^H 
nquiro  approval  of  the  plans,  heU,  that  as  the  later  legislation  in  sir- 
lion  9  of  tho  act  of  Manh  3.  IS9ft  (30  Stat.  1 150).  ryquinw  the  approval 
of  the  plans  by  tlie  Chief  of  Engineers  and  th©  Secretary  of  War,  as 
well  as  the  consent  of  Congro.ts,  approval  of  the  plans  for  tlie  robuUd- 
ing  of  the  brid)^u  would  be  rcquu-cd.     C.  IISOO.  Nov.  S,  1901. 

in  B  2.  Where  a  special  act  of  Congreee  aulhorized  the  construo'i 
tion  of  a  bridge  ucrotiM  the  Mississippi  Uivor,  upon  ubtuiniug  a^iprovnll 
by  the  Chief  of  Engiiipors  and  the  Secretary  of  War  of  tho  location  and! 
plans  of  the  same,  and  thi>  npplicant,  after  tJie  piers  had  been  coni>j 
pletod  and  the  grade  fixed,  applit>d  for  the  approval  of  tlie  JocationI 
and  plans,  the  approval  wiis  withheld  on  account  of  the  ohjecttonnljlai 
location  of  tho  bridge;  and  thcreuftcr  an  act  was  passed  authorizin' 
the  appUca]it  "to  maintain  and  operate  a  bridge  and  approache 
thereto  now  constructed,"  upon  tho  proviso,  inter  alia,  that  the  plain 
and  specifications  should  be  approved  by  the  Secretary  of  War  audi 
the  Cniof  of  Engineers,  othen^^so  the  act  to  be  null  and  void.     On! 
the  (lucstion  raised  as  to  wbutlier  it  was  intended  that  Iho  bridga 
should  l>e  allowed  to  stand  as  built,  except  for  such  minor  changes  aa 
could  readily  he  made,  or  to  make  tho  legahitalion  of  tlie  bridge  de- 
pend upon  the  judgment  of  tho  War  Department  that  the  location 
and  plans   would  uUord    reasonable  farililios  for  navigation,  hfid. 
that  tho  latter  view  would  defeat  the  operation  of  the  statute;   ami 
therirfore  that  the  approval  contemplated  by  the  act  was  of  the  plans 
and  location  of  the  existing  bridge,  with  such  aida  to  navigation  an  * 
minor  changes  as  might  be  deemed  necessarv  in  the  interests 
navigation.     C.  26773,  Junt  3,  1910. 

in  B  3.  Where  a  special  statute  (act  of  Coi^jress),  authorizing 
tho  erection  of  a  bridge  over  navigable  water  by  a  railroad  corporation 
named,  pro\-ided  that  the  brid<^o  should  not  bo  cununeiicea  (ill  the 
company  should  submit  for  approval  by  theSecreatry  of  War  a  certain 
plan  and  doHigii  uHlh  dcsigiiuted  iiarticulars  and  specifications,  htld, 
that  the  authority  of  the  ftpcretarj-  was  thus  restncted,  and  that  fao 
could  not  lawfully  act  aud  approve  till  the  data  described  were  sub- 
mitted.    P.  SOj  ll9,  Jan.,  18S9;  0.  163,  May,  1890. 

Tlie  application  for  tho  approval  must  bo  accompanied  by  the  par* 
ticulars  specilied  in  the  act;  otherwise  the  Secretary'  hna  no  jurisdic- 
tion. Hero  the  map  and  plan  »iibmittcd  faUed  to  show  the  character 
of  the  stucture,  as  also  tho  full  shore  line  and  the  direction  and 
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Strength  of  the  current.  And  gave  onlv  partial  soundings.    P.  4S,  S59, 

Wd.JSfKi;  C. aO-5. SOS, and ^9,0ct..'l890.     Plans «r« itiNuni<»-iil n8 s 

[basis  for  action  where  ther  do  not  show  what  the  stHliite  requires.' 

7.  9$60,  Mar.  7,  1901.     VN'iirn-  the  sppi-iiii  arl  dcsiguat*-^  Uip  kind  of 

nidge  authorized,  details  of  the  plan,  etc,  the  Serrelary  of  War  is 

[emoowercd  to  approve  only  fuch  n  i)ri<|u:<-  and  such  plans  iis  comply 

jvitn  the  statute.     If  be  gives  his  approval  to  others^  his  action  H-ill  lie 

[inolToclual  in  law,  and  the  bridge  if  complctiyl  will  not  h«  u  legal 

letructure.'    C.  Bt9,  Nov.,  1800:  1477.  Jvne.  1896;  ISSg,  Jtilv,  tS&6; 

9^92,  Sfpt.  and  Aw.,  1900;  9950.  Mar.  7,  1901:   11678,  Die.  jf,  1901. 

in  B  3  b,  Wiere  a  epecial  act  autiiorizos  the  placing  of  a  bridge 

a4-niwt  navigable  water  of  the  llniti-d  Statca,  by  a  railroad  or  other 

corporation,  in  addition  to  the  plan  of  location  and  particulars  re- 

3uin:'d  by  itie  statute,  a  standing  "nite"  of  th«  War  Department  of 
uly  31,  1^'»6,  requires  certain  otncr  evidence  to  be  submitted  to  the 
Secretary  of  War,  to  piitablish  thw  legul  existence  and  authority  of  the 
corporation  and  its*  acceptance  of  the  privileges  and  conditions  cranled 
and  imposed  by  the  act.»  R.  53,  S79,  Apr.,  1887;  56, 574,  Sff*.,  1888. 
In  particular  ca*?«  still  other  ovidenco  may  bo  essential:  as  m  a  case 
where  there  has  been  a  consolidation  of  two  companieR,  when  copife 
of  the  af^reement  and  of  the  enactment  aulhorizint;  the  consolidation, 
etc,  should  also  be  submitted.     H.  5S,  199,  May.  18S7. 

IIIB3«{1).  Under  the  niioof  July  31,  1S86,  it  has  boon  decided 
by  the  Secretary  of  War  that  the  copy  of  the  charter  or  articles  of 
incorporation  uf  the  company  >ili')tdd  lit  autJicnlicuted  under  the  sig- 
nature and  olficial  seal  of  the  Secretary  of  State,  or  other  proper  State 
oHicial,  in  whoM!  ollicc  (he  ori^nal  iis  on  Hie.  Held  that  a  printed  copy 
of  a  copy,  under  tliecertifirate  of  the  secretarv  of  the  company  and  its 
corporate  seal,  was  not  mifhcienl  o\-idencc.  ft.  S3,  St,  37,  Sept.  1886. 
But  the  fact  that  the  company  has  not  fumislied  proper  evidence  of 
its  incoqioratton  does  not  affect  Uic  jurisdiction  of  the  Secretary  of 

'  1b  mcitce,  hovver,  tbo  localkm  aad  nlaaa  of  bridjtM  havn  ht^a  sppnived, 
■ItbcveJi  the  nui) "( Ic-utloa  hilcd  la  ahoir  dt  Uw  detaUa  ipM-UW  iu  ili«  ■toiiii«, 
(lie  ptoviriorna  of  Uhi  fUiule,  in  lltia  nrowt,  bmog  Ircatwd  h  dirachMv. 

*See  Hannibal  A  Si.  J.  R.  Co.  *.  UiMOun  Ri««r  Packet  Co.,  I»  IT.  S.,  MO,  263; 
HteMui  lUvw  Packel  Co.  r.  Uuialbil  A  St.  J.  R.  Co.,  3  Fed.  Rep..  28G;  afld«ndMv« 
v.  N«v  York,  N.  H.  A  U.  R.  Co.,  82  Id.,  703;  Ammaim  v.  Cliaitoitoa  Bridgo  0>.,  41 
M.,3e6. 

'Tburulv  b  Ml  Mlnm: 


ttule  to  bt  oltttntd  uAm  applieathn  t*  aunk.  frurtvatU  to  an  net  of  Coma*,  fat  Ae 
Offrorol  bg  (&(  Svrtbrf  a/  H  or  (•fphnt/oi  a  bridgt,  or  a  rifhtt^woj/,  or  o&tr  pnwittfr. 
VhOD  an  act  of  OancnMK'aalinKBiiHviU^  to  ail  individual  or  acorpontiotKMDUiiu 
a  clauM  tequirini;  tbo  appnval  dTUmi  Sacrutwy  uf  War  to  rcrubi  tnaiun  of  detaU.  tlw 
gniitoo  will  be  nqainaicK0lMIA  hla  identity;  if  Um  it»nt  ii  to  a  cnrpontion,  ttiara 
vlll  be  i^nirnd  a  copy  ofila  cJivivr  or  art  leloe  ol  Incocpisntkm,  and  olthe  minul««of 
ibo  oipknication  ol  Um  coropany ;  aUn  oitm'  tn  Ironi  the  cootpany  ndnuica  tfaowine  th« 
lUBiM  of  tiw  imaeat  ofllMn  ol  Ui«  company  ud  tli«  accofrtancc  by  tlw  coinpany  of 
thanovliiaao  of  Um  act  of  Congren,  all  ptoperi  v  authonticated. 

Tm  IdoBlily  of  ifa*  gnntae  having  bonn  oatabliiUMHl,  an<l  the  prorlaiocu  nt  lbs  b« 
baviac  bMA  complied  with,  the  l«Rm,  conditiov,  rwqtdnjiientji.  elr,  will  be  roilncod 
lo  wnoajt.    Ttiii  paper  vUl  b«  eigiied  by  the  gnatee  in  Uiken  <•(  b'u  acceptance  ot 


tba«»ditkinaiiQiK)M>l,  an'Iirilltwai 
lobe  filed  in  Iha  Win  UupaHiaeril 


Wax  DiTABTvaxT,  in^p  Si,  089. 


by  Uw  Secretory  ol  Wu,  one  (.-opy  thereof 
the  otbar  pvao  the  graatn'. 

Wm.  C.  Rkoioott, 

Stirttart  ^  mr. 
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War  to  ftpprovp  plans  of  n  bridpe  submitted,  and  tho  objection  may  1 
waived.     V.  m.Ofl..  18H. 

IUBSad').  Held  tbaL  llic  statement  of  lh«?9f*rpl«ry  of  Ilic  cor 
puny  that  il  had  aicoptod  tliP  provisions  of  tlm  special  act  ('»r  of  tjial 
general  act  of  July  5,  1884)  (23  Stat.  133),  was  not  prupur  cvidencB 
under  the  rule,  but  that  there  should  be  furnished  a  duly  auiheiiti- 
cotcd  extract  from  the  minutes  of  tJio  company  Dxhibiling  the  fiiet  ■ 
ftceoplauce.     It  should  similarly  be  shown  that  the  map  of  tneatioi 
and  plan  of  brid|;e  submitted  have  the  approval  and  sanction  of  the^ 
company.    R.  55,  iS,  163,  Sept.  and  Oct.,  1886. 

Ill  B  3  b.  ^Vhcro  a  specific  act  required  a  bridge  to  have  at  least 
three  channel  spans  "of  not  less  than"  500  feet  each  in  length,  and  it| 
wii.s  proposed  to  require  one  of  the  spans  to  be  700  fwt  in  length,  titia 
that  ihe  Sccrolarv  of  War,  on  tjio  recommendation  of  a  board  of  cnjn-^ 
neer  oHicers,  could  require  a  {»rcatcr  length  of  span,  within  reasonable 
limits,  but  cmild  not  properly  require  such  a  length  of  span  as  woiildj 
be  imreasonable  for  tiio  locality  or  as  would  require  an  impos.'iibU 
structure.     C.  5062,  Jan.  14, 18S9. 

inB3c.  Where  a  special  act  of  Congrees  auUUorized  a  "fr 
wagon,  foot  and  stifpt  railway  bridge"  across  tJio  Arkansas  River  abl 
little  Hock,  jVrk.,  and  the  approved  ]>lans  were  chanj^d  during  cnn-l 
strucliou  and  the  bridge  ihereby  weakened  so  (hat  it  could  nut  bal 
safely  Ufi^'d  for  street  railway  jiuiiwhcs,  A*/(/,  on  the  question  of  whet  herJ 
tjie  sSocretarv  of  War  could  "  insist  upon  the  terms  of  (he  charli'r  beingl 
canied  out.^'  so  that  a  street  railway  could  be  built  to  tlio  milit4kry' 
post,  that  tneactdid  not  confer  on  theSecretaiyof  Warany  authiirityi 
to  so  insist;  Uiat  his  only  auUiority  to  require  ("lie  bridge  to  l>e  allerc_ 
would  be  under  section  IS  of  the  river  and  harbor  act  of  March  3,  189!) 
but  Uiat  as  it  did  not  appear  tJiat  the  bridge  was  an  unreusonabl 
obstruction  to  navigation,  no  action  could  bo  tflkcn  under  iJiis  actj 
and  tliat  llie  only  way  the  requirement  could  be  cnforcwl  would  1m>  to* 
submit  ihe  matter  to  Congress  for  ita  action  under  tlio  resenation  ia 
|]ie  special  act  of  the  power  to  rtmcJil  it  or  retjuiie  changes*  in  tJio  bridge 
at  the  e-xpeuso  of  the  owners.     C.  if354,  Av^.  6  and  18, 1$0S. 

in  B  4.  It  is  well  settled  tJiat  an  unrcstncted  grant  of  an  aulliorit 
to  construct  a  railroad  from  uno  designated  point  to  another  incliid 
by  implication  the  authority  to  bridge  navigable  streams  en  mate, 
wliere  tlio  road  can  noti>racticably  or  rejisonably  bocoiistructod  witJi- 
out  crossing  them.'     Thus,  where,  by  an  act  of  Congress  of  June  I, 
IStMi,  authority  was  given  to  a  railway  companv  to  construct  and  opei^ 
tto  a  railway  through  the  Indian  Territoiy,  I'l-om  a  point  at  or  near 
Fort  Smith  lo  a  jwiut  ti>  be  seicclinl  by  the  cDiupiuiy  on  the  northern 
boiitHiiiiv  line  of  the  Territory',  hrld  that  the  company  would  be  author-' 
iz..l  !     I.  i.lge  the  Arkansas  Uiver.     P.  2^,92,  June,  1888.     Similar!' 
htld  iu:  Ui  liriilL'iii!;  the  same  river  by  the  Kansas  Citv,  Pittsbutg  h 
Gulf  Kailw...   >  '     under  Ihe  act  of  Congress  approvwl  Febniftiy  17, 
1893.     0.  i^iO,  Juiii,  1896;  7774,  Jnne  W.  1000. 

Ill  B  S.  An  act  of  Mav  11,  18S8,  in  autliorising  iJio  Tennewwo  Mid- 
land Railway  Co.  to  bridge  tjio  Tenncssiw  Kiver,  provided  "Unit  this 
act  ^hall  be  null  and  voul  ii  the  actual  construction  nf  the  bri<lgv 


i 


^ 


w 


hpn>iii  aiithnrizml  bo  not  comnionced  witliin  on«  yur  nnd  completed 
witiiin  Um'L*  yt-jirs  Iioiti  Uie  dute  of  the  Hijproval  of  this  act."  In  the 
ahHenco  of  wordn  making  time  an  essentim  element  of  the  performance, 
l^gislntivo  acts  of  this  character,  althougli  they  may  designato  a 

Seriod  within  wliich  a  certain  thing  is  to  be  done,  are  conslriied  to  bo 
iroctoiy  only  and  not  mandatory  as  to  time.  But  held  bore  that  the 
statute  was  rimudatory  and  that  the  time  specified  wii*  made  of  tlio 
ceaenr^  of  tlie  grant,  and  therefore  that  tJio  Cflmpiiny,  in  apidyiug  for 
Uie  approval  by  (Jio  Siicrfitftry  of  War  of  the  location  and  plan,  re- 
quired by  the  act  to  be  approved  by  him,  miitit  sliow  that  (lie  work 
Had  boon  commenced  within  tlio  tiit'ie  iixed.  P.  SS,  409,  Jvhj,  ISSO; 
47,  99,  May.  1891;  C.  87S6,  Aug.,  1900. 

ni  B  5  a.  Where  the  act  of  Congret^i  authorizing  the  construction 
of  a  bridge  fixoe  tlie  time  for  tiie  completion  tliereol,  tlie  Secretari'  of 
War  can  not  grant  an  extension  of  the  time.  In  ^lUcnaciutotJie  bridge 
shoidd  be  completed  iisitoon  as  poesiblo  and  application  made  to  Con- 
gress for  the  necessary  extension.     C.  SoO,  Aor.,  1894- 

HI  C.  Authority  granted  by  an  act  of  Oongrese  to  n  corporation  or 
an  individual  to  construct  a  brid|;CB  over  navipkble  water  of  the  United 
States  is  a  (ranchiso  which  can  not  he  iiKiignod  wiljiout  the  ])crmiis»iim 
of  the  grantor.'  And  the  Secretary  of  War  can  not  in  such  a  case 
lawfully  entertain  an  application  for  the  approval  by  him  of  the  plans 
of  a  bndge  made  by  a  party  or  a  corporation  to  wliirli  the  riglit  to 
build  the  bridge  has  been,  withont  the  aiitliority  of  Congntsa,  trans- 
ferred. R.  49.  618,  Dec,  188S;  P.  SI.S78.  Ajyr.,  1889;  SS,4e9,Jwu, 
1889;  C.  17979,  Sept.  1, 1906;  18990.  Dec.  S9.  1906.  Where  a  specific 
grant  to  build  a  bridge  for  a  specific  purpose — i.  t.  to  coinploto  ita 
Tine  and  to  accommodate  the  public — is  made  to  a  radroad  corporn- 
tion  by  an  act  of  Congress  conferring  "no  power  of  substitution,  new 
U'gtNla'tion  i»  rerguivitc  to  autiiorize  ll-e  traiv^er  of  tJio  franclmo  to 
another  company.  R-  49,  618,  supra;  630,  Jan.,  1886;  C.  1660,  Aug., 
1895. 

HI  C  1.  Wliere  tlie  plans  were  Bubmittod  and  the  approval  of  tlie 
Secretary  was  applied  for,  not  by  the  corporation  to  which  tlie  au- 
tliority  to  build  tJto  bridge  liad  been  granted  by  an  act  of  Congress, 
but  by  a  construction  company,  wliich,  by  contract,  was  to  erect  all 
the  bridges  for  such  corporation  and  to  own  them  when  completed, 
htid,  that  tjie  Secretary  of  War  could  not  logaliy  approve  tlio  applica- 
tion, tlie  substitution  of  tlie  company  not  having  been  autliorizcd  by 
Congress.     P.  SI.  S78.  Apr.,  1889. 

Ill  C  1  a.  Wliero  tJie  autliority  for  the  hnd^c  is  given  in  tonus 
to  the  company,  "its  successors  and  assigns,''  it  is  held  tliat  these 
words,  being  llie  ordinary  words  of  limitatiun  of  an  estatAgrantod  in 
peri>ettjity  to  a  corporation,  confer  no  right  of  transfer.*  "Hiere  must 
still  be  i^pecific  autjiority  of  statute  for  tlie  purpose,  or  tha  tninafor, 
if  assuuiod  to  be  made,  vnil  be  ineJTectual  uud  void.  P.  SI,  S78, 
Apr..  1889;  34.  ^0,  Aug..  1889;  O.  17979,  Sept.  1,  1905;  18890,  Dee. 
5.  1905. 

in  C  1  b.  On  tjie  (|uestion  whether  plans  for  the  reconstruction  of 
a  bridge  i^ubmitted  by  tlie  a.ssignuo  of  tlie  company  which  received 

'  Branch  v.  Josup,  108  IT.  8,,  «8;  Thomu  v.  itttilw^  Co.,  Wl  U.  8.,  71. 
»18  0p.Atty,Gen.,812. 
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the  frRiichiHo  from  Congress  could  b«  approvpd,  heltl  that  after  t 
plans  had  bc-cn  npprorod  iind  lliv  bhdeo  miilt  tJio  frunchUo  Hhutild 
rpgiirdfd  iis  pnHsmg  with  the  title  to  tlie  proiKtrty,  and  that  piniix  1 
th«  fvntfwal,  rocoiwtruclion,  or  repair  of  the  bridge  will  li«  iicccnt*'^ 
from  thfl  peraon  or  cori>oratii>n  in  actual  poss«>t»iDn  or  control  oi  I" 
property — tJi«  pn^umplion  being  that  ido  pQ»s««uoh  or  control 
thn  party  in  ot-cupation  is  local.'     C.  2/,St8,  May  SO,  1909. 

in  D.  The  britlge  ncroaa  the  Mississippi  Rivpr  connecting  the  cities^ 
of  Rock  Island,  111.,  and  Davenport,  Iowa,  belong!*  to  tlio  L'nit^>dJ 
Stjiten,  which  has  complcto  control  of  the  same,  subject  to  the  rifibl  of  ^ 
way  of  thn  Chicagi>,  Rock  IsJand  &  Pacific  Railroad  Co.  (un<l<'r  the' 
acts  of  dune  27.  1S05,  and  March  2,  1S(17.)     Tho  liridKc  is  both  a 
wa^on  anil  a  railroad  bridge.     The  railroad  company  has  no  intereal 
in  or  authority  over  iho  wagon  way  or  ri{;ht  lo  diclutc  >vhal  use  ahalf 
be  made  of  it.     The  wagon  wav  iscfttahlinhMlfor  the  use  of  theUnitetL 
States,  not  for  that  of  tho  puf>lic,  but  has  been  opened  U)  iho  publiaj 
for  po^ange  am)  t ranHjinrlation  subject  to  conditiona,  one  of  which  isj 
that  certain  railroad  freighlsMhali  not  he  convrved  over  il .     IlfUi,  ihatl 
neitlter  the  railroad  company  nor  the  commanding  officer  of  the  arveaali 
was  authorized  to  prevent  tho  American  Ex]irei»  Co,  fn>m  hauling 
acrosa  Iwlwocn  tho  two  cities  expi-css  matter  not  of  tho  clmnicter 
precluded  hy  bUcIi  conditions,     P.  34,  SIS,  Jnly,  ISS9.  J 

in  E.  Tlio  ■■Merehants'  Bridge"  over  the  Xfississippi  Hivor  at  St.| 
Louis,  Mo.,  was  consf  nictcd  under  an  act  of  Congiviw  which  pi-orid* 
for  tho  forfeituri'  of  all  rifjhts  to  maintain  the  bnd^  and  of  all  proi>-l 
erty  therein  in  the  event  of  a  violulion  of  I  he  pro%isiona  against  con-l 
solidation  or  pooling  of  carnhigs,  and  that  iho  Secretary  of  War  "8haU| 
take  pos.ie8aion  of  tn«  aame  in  the  name  and  for  the  use  of  the  UnitetT 
StBie«"  (act  of  Sept.  10,  18SS,  ^5  Stat.  474).  hM,  on  p^'lition  for  8«cll 
action,  that  although  the  slatute  reniiires  the  Secretatv  of  War  to  aebf 
in  an  administrative  way  and  "williout  le"nl  proceecfings,"  the  jiro- 
c«dnre  ahould  raiemWe  that  of  a  ooUrt  of  equity  where  remedy  hy  , 
mandamus  or  injunctton  in  sough),  and  that  tlie  owncm  of  the  hiidga^H 
should  be  called  upon  t^i  show  cjiuse  why  the  bridge  (Jiould  not  D6^^ 
taken  possession  of  aa  directed  W  tho  statute.*     O.  IfiOtS,  Jtdy  S8, 

tsos. 

m  F.  The3treetrai]waycon»pBnie8ofI>uIuth,Minn.,and Superior, 
Wis.,  applied  for  pcmiis'sion  to  conslnict  n  t«mporary  alnicturo 
of  piles  and  pontoons  acrosa  (he  St.  Louia  River  between  Minno- 
.tola  and  Wiscon.-iin,  Ihe  structure  to  be  init  on  and  thiwigh  the  icej 
after  navigation  had  entirely  closed  and  to  he  removed  before  thai 
opening  of  navigation  in  the  spring.  //cM,  Ihat  tho  si  nicturo  was  notl 
n  bridge  within  the  meaning  of  tiic  Ici^tdatiou  on  the  subject  and  thati 
thoSocretaiy  of  Warhad  authority  lo  grant  the  permission  requesliKl. 
G.  705,  Dec.  IS94:  j\W.,  IS06.  nnd  Nov..  1898. 

IV.  The  power  expiTftsIv  vested  in  the  Secretary  of  War  by  section  4] 
of  the  act  of  Septemherl!),  1S90  (:iy  Stat.  426),  to  det^'rmiiio  whether) 
a  bridge  is  an  obstruction  to  navigation,  ia  of  a  judicial  nature,  not 

» 8«€i  XI  Op.  Any,  Gon..  293, 

*  After  a  boaring  tlio  SocreUry  nf  War  (l«ci<l(Ml.  Junp  K.  IPOS,  lb*l  do  occuIob 
aiiaoa  (or  ib»  action  ol  tb«  Secretary  of  War  uodfrr  ihe  etatuta. 
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minifltftrinJ  nwrdy.'  Thfi  law  makes  lum  llip  Bgcnt  of  the  United 
&lul«»  fur  llic  piir|>(»se  and  vesls  liiin  wtlli  ii  s|><>(.'ili('  discretion.'  Held, 
;lhal  tlie  power  devolved  pcrtniiied  lo  liiiii  ttlone  and  could  not  loyally 
b«  ext'R'isvd  by  tlio  Amii^taQt  Socrclnrv  of  War."  0. 13$,  Ma^,  IS$0; 
148SS,  June  U,  1603. 
IV  A.  Under  the  act  of  Aupist  11,  1888  (35  St«t.  400),  it  was 
'vised — though  the  slatul«  did  not  require  it— that  llie  Secroiary  of 
War,  being  conHtitiiled  judge  in  the  first  instance,  would  pi-operly  give 
tli«  t.'orporaiiun,  vtr.,  owning  or  oonlrotliiig  a  bridge  an  oppurtuiiily 
to  be  heard,  and  not  decide  the  question  of  olwlruction  or  a]t<>riition 
|_up<)ii  tho  report  of  iJio  ongintfr  ofliccr  alone.  I'.  35, 166.  Sept..  1889. 
But  it  was  also  keld  thiit  Iho  notice  was  suflicienlly  specific  under  the 
"  ,yr,  though  it  did  not  indic«te  how  the  pi-oposoil  tUtrratiim  wiis  to  be 
,e;  thiit  thoSecretiir>-of  War,  iiKlecd,  wasnot  einpowcif'd  topre- 
sciibe  how  tho  bridge  should  be  altered,  but  that  the  rp»iionsibtlitv  for 
the  pi-opcr  alteration  wns  whiiilv  upon  tho  coqjoration.  P.  J8ff,  /4> 
Nov.,  18.S.S:  3.5.  nor,,  S,-j,t.,  ISSf).  The  act  of  September  ID,  I.SOO, 
B«clioii  4,  howfVi-r,  niueudiHl  the  ])roviuoii  ns  to  notice  in  the  act  of 
August  11,  1S8S,  section  9,  by  req^uiring  that  tho  notice  to  be  gi\'eu 
to  tlie  iicn<on  or  coiijoration  owning  or  controlling  a  liriilge  which 
obstnicla  navigation  to  so  alter  it  as  tu  do  awtiy  wiin  iho  obstruclioa 
"shall  specify  the  changes  required  to  be  made,"  such  party  being 
finsL  given  a  "  rcaM>nable  opiiortuuitv  to  ho  heard."  P.  49,  7x,  Sept,, 
t891;  O.  14^32,  June  S4,  1602. 

Beld,  that  Under  s<-ctioa  18  of  tho  act  of  Maivh  li,  1899  (30  Stat. 
lliSl),  the  jurisdiction  to  detennine  whether  a  bridge  is  or  is  not  aa 
unreasonable  obHtnirtion  to  navigation  is  in  llie  Secrptaiy  of  War. 
but  that  the  statute  requires  that  in  giving  the  notico  "ho  ahall 
specify  the  cliange-S  rpconimended  by  the  Chief  of  Engineers  that  are 
required  to  be  made,"  so  that  in  respect  of  upeciiic  structural  chnng(>fl 
his  duly  is  to  require  such  modifications  to  he  made  as  have  b^D 
expressly  recommended  by  tlie  Cliief  of  Kn^neere,  and  he  bii-s  no 
authnritv  li>  require  other  or  additional  structural  changes  than  ihose 
80  reconinii-n.led.     0.  SS317,  Apr.  fo,  1009. 

'  In  t*.  S.  1',  Rider,  .W  Fi-d.  Rq>..  «fl,  it  wm  held  (liy  Siik«.  U.  S.  PiM.  J.)  tlwt  thii 
•action  WM  uui'onai.ilutiuDal  in  di'Ifvn'iog  U  Uie  SccrolAry  of  War  "p<iir«ra  exclu- 
(dvrfy  vwrtcd  In  CorwtrwB."'  Sof.  howover,  Rutcr  r.  V.  S„  178  V.  8..  251.  Al  the  iriut 
of  thuinu^in  ihocirruil  court  thvrcwn« ft  [Hviai'in  nf  opinion,  but  thttprrHridiiw  judfCO 
cbugtKl  the  iury  ihut  OtunMi  had  Iho  ci-»iMiuiii'>iinl  )H<u'<'r  lo  cuufor  u|K)D  ue  Sw- 
ratkqr  of  Wur  the  ouihuriiy  to  d«iertiiuio  whun  a  britlKi*,  wi<^h  oa  th«  one  in  quwtian. 
wu  BB  unmmuniibln  obMnjction  to  nAviBfttinii,  Mid  on  writ  nf  error  in  l.hc  .Suptemo 
Court  llig  Judgment  was  rcvoreod,  tritliaiit  deciding:  >bia  queelion^  oa  the  ground 
liwt  thu  miiiiicipiil  oflicr-rs  i-'>iiiriillin([  ibe  hridye  did  noi  havi>  jmbbc  moni-'yit  which 
onuld  Imdiilly  Im  applU^i  i->  ihc  piirpiiKo  nnd  cnuld  ni)!  [>lit:iin  fwb  tiii>ii«>'a  wilhin 
the  tirao  spcciBed  tn  tho  nuiice.  In  an  able  and  cihAii«iive  opinion  by  Acllng 
Attornvy  OraemI  Dit-lcenw>u,  dated  Oci.  24,  ISOS,  it  ^.m  hvld  thai  Ifaui  iu:t  wtw  not  ou 
uncorudtiitioiial  dRl<»:«Unn  of  Icvi^littivc  functioii;  ibut  i'mtgrnw  in  not  m|uirod  tn 
conaldor  mch  cmo  oi  sl]et!«d  obelnictiou,  but  may  Konomllv  df-Rna  ihe  oUeniM  and 
Imvv  tbel«rtaiob(rdeivniib«dbyacouitvrBpodallributiii].  21  Opiiw.  At^.  Gen., 
430,  And  authnritiMcitnl. 

>  Miller  i>.  Mnyor  of  New  Yurie.  109  U.  8„  88S,  393. 

'SwXll  Ootnp.  Dec.,  -IS3:  Ibid..  -18*.  Wlu^re  the  notit-c  purporlii  ta  bo  from  the 
Socrotiuy  of  Want  ismiflirii-nt  nlihciui;hiii£nGdby  the  AmsUAt  SecTOtary.  n»Dnibal 
Bridge  Co.  1'.  U.  8..  221  U.  ^! .  l!M. 
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IV  A  1 .  Bpfore  the  notice  to  alter  a  bridge  is  given,  the  partn 
owning  or  coiitrulluif;  thv  snmviiioritillpci.umlvr  lli«  act  of  18[Hf,»oo4 
tion  ■!,  to  lie  heard  on  the  chantjea  apecilied  in  the  uotico  aa  well  us  odJ 
the  tiino  In  whicli  Ihcy  iiro  to  be  iiiiule;  and  unle«et  an  ojmurtuiiii^ 
for  such  hearinji  lias  liwii  Rivcii,  tho  party  wiJl  not  be  liable  to  the 

feDultivH  upct'iheii  in  80<;U«in  5  of  the  saitl  act.     C,  798,  Dec.,  t894; 
611.  Nov.,  1S9S;  1AS3S,  June  £^,  tOOS. 
IV  A  2.  IlfM,  under  aoction  18  of  the  act  of  March  3,  1 899,  on  the  ^ 
question  of  wholiior  urooccdings  \m  aller  a  bridge  could  l>o  b^gua! 
prior  to  the  time  the  bridge  becomes  nn  unrejisonablu  obstruction  toj 
navigatiun.  that  imder  the  statute  ttiii*  notice  is  to  b<>  given  when  tlie, 
bridge  "is"  an  unreasonable  obstruction.     C.  lJi.75B,  June  25,  l90Si. 
Where,  thorefoi«,  a  bridge  ih  not  an  unreasonable  obstruction  tol 
navigation,  the  Secretary  of  War  can  not  initiate  proceedings  for  itsi 
alteration  on  the  ground  that  it  nnll  obetrun  navigation  at  aomoj 
futtne  timo,  whether  definit*  or  indefinite.     V.  2SS17,  Aug.  SS,  1908, 
and  Ai^r.  16  1009. 

IV  A  3.  With  respect  to  the  alteration  of  a  railway  bridge  acposa 
Pablo  Creek,  Fla.,  it  appeared  that  the  construelion,  under  authority^ 
of  the  State  of  Florida,  of  a  proposed  canal  to  connect  the  wateis  or 
til©  creek  with  llio«e  of  the  bl.  -Johns  River,  would  have  the  elfccl  ol 
largely  incrcaainc  commerce  on  the  creek;  lield,  with  regard  to  llw 

Siiendiun  of  whether,  in  determining  the  character  of  the  allerntions,^ 
lis  increuso  of  coiuinerco  on  the  cifck  could  properly  b*  consi<lcred, 
that  such  increa-ie  is  to  be  treated  as  a  part  of  liie  public  commerce  , 
in  respect  to  the  right  of  public  navigation  on  this  creek;  that  any  . 
changes  required  to  be  made  in  the  bridge  should  have  in  view  tliia^H 
incivase  as  well  oh  the  cnmmerre  now  existing  on  I  he  creek;  and  Ihnt^^ 
in  authorising  bridges  it  is  usual  to  lake  into  c«nsi<h'ration,  not  only 
existing  commerre  on  the  stream,  but  also  the  probable  future  require-, 
mcnta  of  the  same.     0.  SeSI7,  Aug.  2S,  lOOS. 

IV  B.  Kspccialiy  in  view  of  thu  fact  that  the  givinp  of  tho  notice 
to  alter,  under  the  act  of  1800,  section  4,  is  a  proceeding  preliminary 
and  neoes^nry  to  the  Hxing  of  criminal  liability  upon  n  failure  to  make^ 
the  alteration,  such  notice  should  be  strict  antl  precbe,'     It  should  (let  ■ 
fortii  the  liiit  uation  and  character  of  the  bridge  so  as  clearly  fo  identify! 
it,  stating  the  name  of  the  owner,  etc.,  and  specify  fully  llie  change  orj 
changes     required  to  be  made  "  as  to  heighi,  width  of  span  or  drat/j 
opening,  etc.;  and  it  sliuuld  appear  from  the  notice,  or  in  conne<;tioi 
therewith,  that  the  party  has  had  a  "reasonable  opportunity  to  I* 
heard."    P.  i$.  4Sl ,  Aw.,  /890j  C.  11832,  June  Si,  1903. 

IV  C.  Ilela,  thai  the  provision  of  the  act  of  Aujjust  11,  1888  (28 
Stat.  400),  OS  to  the  proceedings  to  be  taken  against  a  corporatlouj 
refusing  after  due  notice  under  that  act  to  alter  a  bridge,  was  repealed] 
by  that  of  the  act  of  September  l!l,  1890,  and  that  such  corporatioiu 
could    not    be  prosecuted  without  n  new  notice  under  the  existing 
statute,  followed  by  a  failui'e  to  comply.    An  offender  can  not  ha 
punished  under  a  penal  act  which  has  expired  or  been  repealed  prio( 
to  conviction.'    So,a(/mvrf  that  pittcccdrngs  initintod  under  the  actl 
of  1S8S  be  commenced  de  novo.     P.  43,  431,  Nov..  IS90;  4!),  72,  Sept.,' 

'  "A  purely  xtnCiitory  uiiUi'irii)-  cr  ri(|ht  must  \>e  punned  In  utrkt  ooupUaiMv  wilb 
Ibe  t«riaii  uf  llii.-  Dtulutv."     BLtliuji.  Wnttt^n  Law«,  aoc.  110.  J 

'  Eodlich,  luterjireUlioii  of  SUtuUu,  43$.  J 
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JS9I.    Under  the  act  of  1800,  swtiun  4,  it  is  mndo  iLo  duty  of  thv. 

I  Secrelarj- of  War  li>  initiate  pix>rep(!inps  (liy  n<itifying  the  nrnpcr  dis- 
trict ntlornev)  only  in  ciwo  of  ullvniliuns,  iiol  mane,  of  omjJfird 

llridffet;  aa  tij  other  ot)stru<^ti(ina,  the  duty  to  enforce  tlit'  provisions 
of  the  Act  iit  devolved  upon  the  "officers  and  agents"  specified  in»eo- 

I  tion  11.     P.  SS,  S4S,  Mar.,  1S9S. 

IT  D.  Where,  after  notice  to  alter  a  bridge,  an  oonntituting  an 
obstruction  to  navi^tion,  Ui«  bridra>  compiiuv  owning  the  Mamo  liiw 

,  failed,  and  tin*  properly  has  passed  into  (lie  Iianda  of  a  rfccimr,  t)i« 

I  proper  melliod  of  pniiiiring  tlie  alteration  to  bo  made  is  by  motion 
m  tliu  proper  court  for  an  ord(>r  n><|uiriu)*  the  rtK'oivor  to  make  it. 
/*.  57',  ^04.  Jan.,  ISQO.  In  nurh  a  case  nelUier  tlie  owner  nor  Uio 
receiver  can  be  niuilo  porwonally  luiienBhie  fur  failure  to  alter.  F.  GO, 
Its,  June.  }S9S.  A  similar  proceedinj;  is  to  bo  pursued  wliero  a 
receiver  ]ins  been  appoinled  before  notice  or  before  the  obstruction 
was  developed.  Thus  wlioro  a  bridge,  on  iJie  line  of  a  railroad,  which 
had  Iwen  placed  under  receivers,  wbh  discovered  to  be  an  obetnio- 
tion  to  navigation  bccautto  of  having  no  draw,  oihnxtti  tliat  tJie  Secre- 
tary of  War  apply  to  the  Attorney  General  lo  have  tjie  case  brouglit 
bythe  proper  motion  to  tlie  attention  of  tjie  court  by  whicli  the 
receivers  were  appointtnl.  whose  duty  it  tlwn  woidd  bo  to  order  tlio 
receivers  to  make  the  alteration  out  of  tlie  income  accruing  from  tlio 
operation  of  the  mad.'  And  hrUi  that,  it  would  not  be  neceswaryto 
notifv  the  receiver  ns  such,  since  witliout  tjie  order  of  tliii  court  lie 
could  not  |p);allv  incur  liie  requisite  expense  for  the  purpose.'  /'.  60, 
Its.  mivr,i:r.2,'or,.  Oct..  1893;  64.  S99,  Apt..  t89I,. 

IT  K.  Wliere  the  phins  of  a  bridge  liad  been  approved,  under 
Bpclion  7  of  tlie  act  of  September  19,  1S90  (26  Stat.  ■45^),  without 
reserving  Uie  riglit  to  require  changes,  and  ns  it  was  proposed,  in  view 
of  tlin  widening  of  the  river  under  authority  of  Congivsa.  to  servo 
notice  on  the  bridge  owner  to  alter  the  snmi',  htJd  thiit  Kections4  and 
S  of  tjio  same  act  vwtcd  the  St'CRitsry  of  Wiir  wilh  jurisdiction  in 
the  matter  of  recjuiring  clianges  in  any  bridge  "now  constructed  or 
which  niav  he  henmfter  constructed  over  any  navigable  waterway 
of  tlio  United  Slnti«ff,"  so  that  sudi  bridge,  when  altered,  may  not  lie 
"an  unreaflonnblo  obstruction  to  the  free  navigation  of  huch  waters," 
and  tlutt  under  the  combined  operation  of  tlie  two  provisions  the 
approval,  altjiougli  not  n-serving  the  riplit,  was,  nevertlielces,  sub- 
ject to  siicJi  future  alleration.t  in  liie  bndge  as  miglit  be  required  to 
render  navigation  through  it  reasonably  free,  I'Misy,  and  unob- 
structed.*    C.  377.iT;  Feb.  tS.  tOtl. 

TV  F.  Wliero  a  bndge  has  lieen  reported  an  unreasonable  obstnto- 
lion  to  navigation  (J le  Secretary  of  War  may  proci"ed  under  section  4 
of  the  act  oi  ScplemlKT  Ifl,  ISitO,  to  give  the  owners  thereof  a  hearing 
with  a  view  I0  not ifying  them  tonuike  the  necesjiar)- alterations.  But 
if  in  the  meantime  the  owners  waive  hearing  and  notice  and  submit 
plans  of  alterations,  the  Secretarj'  may  approve  tbo  aame;  and  his 
a))provKl  will  in  elTect  prt^cribo  that  tho'bridgo  be  altered  as  indicated 
by  tlie  plans.  This  pruoeduro  haa  been  followed  in  a  number  of  ca.sea. 
a  7/57,  J/flr,  tm:  £4,  sis.  May  7,  1909. 

'  Rfv  V.  8.  r.  St.  Uiiis,  A.  A  T.  It.  Co.,  «  IVd  iX-p..  414. 

'  tumlri'v  I',  GnlvRBtnn.  i>lc,.  R.  Ce  .  iliJ  I',  8,,  3W. 

■  bee  opihiuu  ot  tli«  Attoruey  tieaenl  dat«dJUDe9, 1011(29  Op.,  139,  H9}. 
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IV  G.  TIio  ncu  of  July  5j  IS84,  chapter  229,  secUon  8,  and  Aiisru 
11,  I8S8,  tbiipter  860,  section  fl,  in  i)ro\Hdin«  for  Ijio  rpinoval  of  ol 
BtritcUon»  to  navigntioii  ciLui>i'd  by  hrid'jts,  Cv  rotiuiring  their  alter, 
lion,  etc.,  do  not  empower  tlie  Secretary  of  War  to  ri*^ort  to  milita. 
force  toeffect  tho  purpose,  Thoyloavolhooxocutionof  Ijioirprovisio' 
to  tlio  Inw  oflk-erH  und  the  courts.  Tltey  make  it  tlie  duly  of  Uu_ 
S«crplary  of  War,  wlienevor  tlio  owner*  or  r^spou»til>to  parties,  nftor' 
having  b('<*n  notified  to  do  so,  wgluct  to  so  altur  n  lirid^o  as  to  tbata 
thooIiHtrui'tioii,  Lo  apprise  tlio  Altorn*'y  General,  wjio  w  tiiercupon 
required  to  initiate  tno  procottdiugs  spt'cillL-d  iu  th«  Ktutule.  P.  J^X 
8i.  Juhi,  1S90.  ^ 

IV  if.  The  <lepartnient  of  public  works  of  ilto  city  of  N«w  YorlcH 
reqiiosU^d  t]inttliPne<.'PN.sftr)'»lc'iHt  ho  Inkvii  to  permit  tlmt  department 

to  cioiie  the  drawbnd(;«f  ucroii^  Ilarlem  liiver  at  Madison  Avenue  for 
not  to  exceed  two  weeks  to  make  needed  repairs.     lirinoTked  ilia 
there  in  no  Nliilut^  of  Ui«  United  States  wliich  in  ternu  em|>ower8  tl 
Secrotiiry  of  War  to  authorize  the  dosing  of  a  drawbridge  during  i 
repair,  IJul  rcrommendi-d  tJmt  the  applir^mt  )h>  advJMjd  Unit  noHle| 
would  bo  U\kf.n  by  the  War  Department  in  reganl  to  the  bridge  hk  u 
obHlrucUon  to  navigation  ditnng  tlio  time  iieoMMiy  for  itx  repaii 
C.  SH'J'J,  June,  1897. 

V.  Section  10  of  the  act  of  March  3,  189!l  {;}OStat.  \\')\)  mtikva  i 
unlawful  to  construct  any  wharf,  pier,  etc.,  in  any  navigable  wate 
of  the  United  States  outside  estalnishnl  harbor  liiiea  or  where  noii 
bavo  been  eetablishcd,  except  on  j)lan.'*  riH-xunmonded  by  the  Chief  ol 
Eiigincera  and  authoriited  by  the  Secretar>-  of  War,  etc,    A  permit' 
un<ior  this  statute  confers  on  the  grantee  no  right  or  franchise  lor  th 
structure  or  irtlcrtv^t  in  the  shore  or  bed  of  the  strfani  where  it  is  ti  , 
be  built,  but  simply  makes  the  authority  required  therein  acondilioQ 
precedent  to  the  exorfise  of  such  right  as  the  applicant  may  hay 
with  respect  to  its  effeet  on  commerce  and  navigation.'     It  can  not 
in  any  sense  be  regarded  as  veMing  in  the  grantee  any  power  to  avoid 
or  contravene  State  and  local  Jaws  or  individual  privileges  and  immn- 
nities  held  bv  other  parties  thereim.ler.     C.  HSm.  Junf,  UKfO;  2S8€9, 
Aup.  2S.  1^11;  S9S69,  Jan.  9.  1912.    llic  jurisdiction  to  approve 
plans  for  stnictiires  in  ria\-igahle  waters  under  this  section  Is  not 
vested  hi  the  Secretai^'  of  War  alone  but  in  the  .Sccrotar>-  of  War  and 
the  Chief  of  Knpineers.  each  of  whom  is  charged  in  the  statute  wit 
an  indcpcHilciit  exen-iae  of  discretion,     /AW,  therefore,  that  a  pi-i 
mit  can  not  lawfully  i.ssue  until  the  Chief  of  Kiipinpers  has  apnrovei 
or  recomi  mndod  the  proposed  works.     V.  2}19ii.  l-'tfi.  tS.  19u7. 

V  A,  Hdd  that  section  10  of  the  act  of  .March  .1.  I89!f  (.10  Stat. 
lir>l),  does  net  limit  the  discretion  of  the  Secretary  of  War  as  to  ibo 
charncler  of  the  permit  which  he  may  issue  under  the  authority 
conferred  thereui;  ami  therefore  the  permission  may  be  formal  as  to 
piers,  wharves,  etc.,  or  by  way  of  letter,  as  to  booms,  ferry  cables, 
pipe  lines,  etc.  (C.  J/,S90.  JuneSO,  i903).  or  by  way  of  waiver  of  ob- 
jections. C.  £7899,  Nov.  7,  1911.  Further  kdd.  as  to  the  taking  of 
water  from  the  Kio  Cirande,  that  the  permit  may  be  revocable  at  n-ill 
abeohitety;  may  be  limited  either  as  to  amount  or  by  the  eondilioii 
of  the  river  or  the  Bea^ion  of  the  year;  oiiil  may  bo  so  wonlc<l  as  to 
impose  notice,  ui>on  all  subtakers  or  assignees,  of  the  restrictions  of 

■  Cummings  v.  CJUcago,  18S  U.  S.  4ia 
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the  pprrait.  C.  27899,  Nov.  7  and  8,  1911.  lltU,  Turther,  thm  tlie 
rit>ariaii  owiicre'  riglita  in  rcgani  to  the  use  of  Iho  narjgable  stn^am 
wliftU'vcr  ilwy  niav  be  tiinlcr.Statc  law,  art^  subject  lo  tho  puramourit 
authority  of  Iho  Ciiiled  Stat«s  to  reculate  the  matter,  so  that  any 
withdrawal  may  b«  prohibited  whi«li  wouUI  injure  tlic  navigable 
capacity  or  tho  stream.     C.  37899,  Nov.  7  and  8,  1911. 

V  R,  lltJd,  with  ri»forenpe  to  l)ie  question  of  whether  the  Swretary 
of  War  may  legiiily  authurizo  the  Chief  of  Engineers  to  permit  the 
placing  of  log  booms,  fish  weirs,  and  fish  traps  in  na\-igable  waters  of 
tho  United  States,  Itiat  wliile  it  is  well  settled  that  di»crtitionar>' 
duties  are  not  a  proper  subject  of  delegation,  the  action  proposed 
Hhould  not  bo  regarded  as  a  delegation  of  discretionary*  iluties,  but 
as  tho  approval  by  the  Secretarj*  of  War  of  such  structiirwt  in  advance, 
rbargiiig  ttie  Chief  of  Enginevra  with  the  liutv  of  communicating  to 
the  appTicttJita  tlie  fact  that  the  Secretary  of  "War  has  approved  tho 
placing  of  the  struct ur(>8  in  the  navigable  waters.  C  IG-iw,  May  IS, 
1904-  Similarly  htid,  willi  reference  to  the  extemsioii  of  the  authority 
to  include  routine  applications  for  pormils  for  excavating  approachf^ 
to  whan'e3;  dredging  to  obtain  sand  or  <;ravel  for  commcreia)  pur- 
poses, and  to  deposit  dredged  materials  under  the  usual  conditions  for 
suchdeposils;  piecing  of  wirv^,  cables,  or  pipo  hnes;  removal  of  logs, 
etc.  aiesse,  Nov.fg,  WIO,  and  Feb.  18,  19U;M049.  J^y6, 1910. 
Where,  however,  it  was  proposi-d  to  nuthorizc  the  local  engineer 
oflicer  to  permit  the  'driving  of  piles,  or  the  eMahluihuient  of  other 
ctructurea  for  mooring  purposes,  in  Newport  Harbor,  art  s'tch  manner 
and  at  »uch  jKiints  as,  in  Aw  opinion,  will  not  seriouHly  interfere  wilh 
navigation,'  held  that  the  <luty  imposed  on  the  Secretary*  of  War  by 
tho  statute  is  dineretionan',  not  niinislerial,  ami  can  not  legally  be 
delcBated.'     €.7767,  Mar.  7  and  15,  1900. 

V  v.  On  the  protest  against  granting  permission  to  the  Union  Oil 
Co.  for  a  pipe  line  in  the  Pueilic  Ocean  at  Santa  Barbara,  Cal.,  on  tho 
ground  that  a  certain  amount  of  oil  would  be  spilled  in  transfer  to 
the  pipe  Hne  and  wouM  later  reacli  shore,  resullmg  in  injurv'  to  the 
bathing  facilities  for  which  Santa  Barbara  is  famous,  held  that  sec- 
tion 10  of  (he  net  of  March  3.  isyj  (30  Stat.  1151).  under  autlinrily 
of  which  the  permit  would  be  riven,  does  not  give  to  any  apphcttnt 
tbo  franchise  for  the  proposeir  structure  but  pn-supposes  fiiat  the 
applicant  has  a  fruneht&e  for  the  same;  and  in  order  that  the  etniC' 
ture  may  not  unreasonably  olwtruct  navigation,  forbids  its  erection 
except  upon  plans  to  be  approved  by  tlie  Chief  of  Enj^necra  and  the 
Secretary-  of  War;  and  that  the  jurisdiction  conferred  on  tho  Chief  of 
^gineera  and  the  Secretory  of  War  should  bo  exercised  solely  with 
reference  to  the  interests  committed  to  their  charge,  i.  e.,  the  pro- 
tection of  the  navigable  waters  of  the  I'niteil  States  from  unreasona- 
ble obstruction  to  commerce.'     C.  S45S7,  Feb.  £Ji,  1909.    UrU,  how- 

'  Ulrdsill  r.  CLu-k  ut  al.  (73  N.  Y..  U);  Ueichwa  on  Public  (MHeew,  we.  6«7; 
Throop'n  Publii-  Oflicaw,  »oc.  tTTS. 

'  lliiD  viow  voA  oonciKTod  10  bv  tho  Attomoy  G«n«nil  ia  27  Op.  Atty.  G«n,,  2&4. 
e«e  mbm  Moni«um*ry  v.  PonUud  (190  U.  S.,  89).  where  it  wns  beLl  that  "uDiler 
Bxirtiiu  8iuK:tiii«iiU  tho  rieht  of  privata  penoni  to  erect  ntnicturiM  in  a  naviiiabls 
mter  of  tiie  United  8tal«  that  ia  «atiralv  wittdn  tW  limits  of  %  Sute  in  not  compteto 
and  abmluta  without  tlie  coocumnt  or  folnt  anent  of  boib  tho  Federal  Covenunent 
luid  Ili9  Slate  govomtMRt,"  ciiina  fumminra  v.  City  of  ChicMRn  ('**  U.  8.,  410). 
and  Willttiuette  Bridge  Co.  v.  llAtch  (125  U.  8.,  1).  Sea  abo  North  Sbon  Boom  0>, 
V.  Nicomvu  Uooin  Oo.  (212  U.  S.,  406),  and  Qring  v.  Ivw  (223  t;.  8.,  365). 
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ever,  in  the  case  of  an  upplionlion  for  ppmiissinn  to  |ila<»«  on  a4lvcr- 
Usiiig  ftign  off  tho  coast  at  Alliinlic  City  by  "i"  nppliraiit  who  was  not 
aiiowriLTof  shoroproiK-rly,  tlmt  thdSrcn-inry  of  Wtirnii^IiL  pniin'rly, 
require,  as  a  comtitioo  precedent  lo^runtinf;  the  pertm^ion,  u  tiliow- 
ing  that  thu  applicant  was  authonzed  to  construct  the  same.  O,' 
£6678,  May  9  1910. 

V  C  1 .  With  reference  to  the  queetion  of  the  jun.sdiolion  of  the 
Commiiisionci^  of  the  District  of  Columbia  under  tho  u'hurf  act  of 
March  3.  1S09  (30  Stat.  1377)^  fteid  tliat  thLi  jurisdiction  is  to  be 
oxurcifted  subject  to  the  aiithonly  conferred  on  the  St-cretary  of  War 
and  the  Chief  of  Engineers  by  the  generul  le^islalioii  of  the  act  of 
March  3,  1890,  avimi,  so  that  ail  nppliiatioiw  which  contemplate 
work  outside  the  harbor  Unt-s  Khould  he  submitted  for  th«  rw-ommon- 
dniinn  of  the  Clkief  of  Kngineers  and  the  authorization  of  the 
tary  of  Wnr.     C.  13900,  May,  S7,  190S. 

V  T>,  Held  tliat  iindersection  3  of  tlie  river  and  harbor  appropriatioa 
act  of  July  13,  1S92  (27  Stat.  88),  tlio  S^croliiry  of  War  was  cintKiw- 
ered  to  authorize  tJie  laying  of  a  water  main  across  the  bed  of  tiie 
channel  of  any  navigable  water  of  the  United  States.  P.  6$,  SSSf 
June   1894. 

V  D  I .  Upon  an  appUcation  by  the  (My  of  Boston  to  the  Seercta  . 
of  War  for  a  hconse  to  con^^truct  and  mamtain  Hiphonn  for  water  pipes 
at  Wan-en  Bridge  in  the  waters  of  Charles  River,  httd  that  un<ler  the 
authority  given  him  by  the  river  and  harbor  act  of  ISSS  to  require 
the  removal  of  obstrucUonii  to  free  navigation,  at  bridges,  tho  Socre- 
tarj'  might  properly  giant  siieh  a  license  as  a  form  of  aewnt  to  llie 
construction  as  not  likely  to  interfere  with  navigation.  P  SO,  343, 
Ja7i.^889. 

V  D  2.  The  construction,  without  tho  authority  of  the  Secretatx  ot. 
War,  of  wiers  in  a  harbor  wliieh  is  navigable  water  of  tho  United' 
States  outride  of  CKtabtiished  harbor  lines' (or  where  there  are  no  har-| 
bor  lines  eatablisiud)  is,  under  section  7,  act  of  Septemlier  19,  ISflO 
(26  Stat.  4S-1).  unlawful  when  the  ^nnie  will  bo  dctriiiionlal  to  naviga- 
tion. And  wuethcr  or  not  tlio  persons  who  constructed  Rucli  weirs 
had  any  license  fi-om  tlie  town  is  immaterial,     P.  63,  j^*  ^ipi"-,  1S9S. 

V  D  3.  A  fisli  weir  no  constructed  as  in  a  measure  to  obstruct  the 
navigation  of  navigable  waters  can  not  be  legally  placed  in  such 
waters  without  the  authority  of  tho  Secretary  of  War,  who,  by  section 
7,  act  of  September  10,  IS^O,  is  empowered  to  grant  penm^Hion  for 
the  purpose.  And  xo  of  a  boom  desired  to  be  placed  m  a  navigable 
river.    T.  58,  347,  Mar.,  1893. 

V  E.  The  act  of  August  17,  1894  (28  Stat.  338),  provides  (»c.  6), 
that  "it  ^latl  nut  bo  lawful  to  place,  di!«charge,  or  deposit,  hy  any 
process  or  in  any  manner,  ballast,  refuse,  dU-t,  •  •  •  or  any  other 
matter  of  any  kind  other  than  iJiat  flowing  from  streets,  sewers,  and 
passing  therefrom  in  a  liquid  state,  in  the  waters  of  any  harbor  or 
river  of  tlie  United  States  for  the  improvement  of  which  nioiiev  has 
been  appropriat(^d  by  Congress  elsewhere  than  within  tJie  limit 
defined  and  permitted  by  the  Socretaiy  of  War."  And  any  ani 
ereiy  such  act  is  made  a  misdcmetinor  punijihable  by  fine  and  inipri 
onmeut,  etc.  Tliis  statute  prohibits  tJie  discharging  or  depositing  ol 
matter  "in  the  watpi-s  of  any  harbor  or  river  for  the  improvement  ol 
which  money  has  been  appropriated  by  Coti^ru>s."    As  the  statul«  is 
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^Ha  penti]  oiw,  nm]  thorcforo  subjcel  to  tJio  rul»  of  strict  rnnstrurlion, 
^Btlu^pruliibiliun  t^hould  nut  b<.^  cuiitttruod  iu  oxti-iid  to  tlii'  Iributarics 
^Bof  such  wKl«rs,  notwithstanding  the  pollution  of  thR  tribiilarips  would 
HiMjHult  in  injurv  to  »aid  wiitora.     C.  581,  Oct.,  1894;  Sl£90,  Nov.  14, 

^H  T  K  I .  Held  that  the  jii'iihibition,  by  section  6,  act  of  September 
^VJ,  1890  (26  Stiit.  453).  of  the  dumping  of  biUliwt  couI<l  not  loKiiUy 

be  enforced  in  New  Yi)rk  Harbor  bcviuxl  the  ;!-mile  limit.'     /  .  51, 

ISA.  />«•.,  IS91;  C.S1290.  Mar.  IJ^,  1907. 

V  E  t.  UeW.  under  eection  .1  ».r  the  at-t  of  July  13,  ISOa  ('->7SUt.  88), 
that  the  ilumning,  in  Lake  Michigan  opposite  Cnicapn,  of  material  from 
Uic  Cliicagii  Dniiiiru'o  t'annl  so  am  to  cnuso  rilumltug,  would  be  ft  vinlu- 
tionof  the 6ection,lTieK>tality  being  regarded  nsa  "roadstead"  within 
tlie  meaning  of  the  statute;  end  that  the  Secretarj-  of  War  coulil 
IttgiiUy  diviiguule  Utmt»  outt^ide  wlucli  dredging^  might  h«  deposited 

■in  the  watera  of  the  lake.  0.  I5S7,  July  £4, 1895. 
V  E  3.  On  the  question  raised  ns  to  tlie  authoiitv  of  the  Seci-etaiy 
of  War,  under  the  uct  of  June  29,  1888  (2o  St-ut.  200),  us  nnicnded 
by  the  act  of  August  IS,  1894  (28  Stat.  3S8).  which  forbids  deposile, 
excejit  from  sewci'S  in  liquid  8tat«,  in  tlio  tiilal  watci-a  of  the  hnrbor 
of  New  York  or  it«  adjaeeiit  or  tributar>-  waters  elsewhere  than  as 
desigitated  by  the  supervisor  of  the  harnor  under  the  dirertiim  of 
the  bfcretftiy  of  War,  to  prevent  the  dumpitii'  of  earbage  where  il 
H  would  be  liable  to  be  washed  ashore  ahing  lite  New  .Tei-eey  coast,  hfUt 
Im  tlmt  while  police  jurisdiction  ij*  ordijiarily  conliiifd  within  the  .'S-mile 
limit,  many  StatiM  assume  a  wider  zone  in  defining  aiTcn»cs  agiunst 
their  revenue  laws,  and  it  would  seem  that  they  might  with  equal 

Iirupriety  do  so  for  tlio  pi-ul«clioi)  of  their  harbors;  that  by  the  aliuve 
egislation  (^ongrciis  intended  to  conserve  the  stinitatiou  of  the  harbor 
and  of  the  adjacent  coa.it;  and  that  it  would  be  competent  for  the 
^upcrvisiir  of  the  harbor,  with  the  approval  of  the  Si-cretary  of  War, 
ti>  designate  a  place  of  deposit  beyond  the  S-niile  limit  at  a  point 
Buffifiently  remnte  to  in.^ure  not  only  the  prutetrtinn  of  the  harbor 
agiLintut  obstruclionx  to  navigation  but  aW  to  conserve  the  NunitatioD 

■of  the  adjacent  coast.     C.  Sm3l,  July  11,  tOuG. 
V  V.  .\o  executive  department  of  the  Ciovornment  can  give  private 
pal-ties  the  exclusive  priviloKo  of  harvesting  ieo  from  any  part  of  a 
navigable  river  of  the  iTnitpd  State-s.     <'.  1817,  Nov.,  1895. 

V  O.  With  i-eferenco  to  the  thrcaU'ncd  removal,  under  the  authnrttv 
of  the  State  of  Illinois,  of  certain  State  dams  the  removal  of  whicll 
would  modify  the  capacity  of  the  Illinoi.-*  River,  a  navigable  water  of 

Unitcil  States,  hdd,  on  the  cpio»ttiou  wbetlit^r  sucii  thrcalciied 
>val  could  be  prevented,  that  under  section  10  of  tbo  act  of 
March  3,  I8fl9  {:10  Stat.  IlJjl),  such  removal  woidd  be  unlawful 
without  the  proper  uuthurlzutiou  of  the  Secretary  of  War,  ujion  the 
tarorablo  recommendation  of  the  Chief  of  Engineers.  C.  14X35,  Mar. 
S5, 190S. 

T  II.  Tlie  divorMion  of  water  from  the  N'iagani.  Kiver  above  llic 
falls  was  regulated,  prior  to  the  ratiJication  of  the  treaty  of  January 
n,  IMS  (3G  Stilt,  pt.  2,  p.  24-18),  by  the  act  of  June  20,  IftOG  (.1-1 
Stat.  626),  wtiich  wa«  extended  in  its  operation  by  joint  remitutioii 
of  March  3,  1909  (35  Stat.  1169).     The  act,  as  extended,  expired  by 
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ita  ntm  KmiUtion  June  29,  1911.*  Ilfld  ihtii  the  treaty  of  Jnnuar}* 
1 1 ,  iy09  {gupra),  being  of  Inter  dnlfl  nml  of  precisply  vqu&l  r>l)lie»loQ* 
force,  rep)an«  tlie  provuiiona  of  the.  aot  of  June  20\  1900,  in  all  inci- 
dents in  wliich  it  conllii-ts  with  snid  act;  that  tho  Uccdsas giv«n  under 
Haid  act  will  ox|>ire,  each  in  iiccordunre  vnlh  ila  tenuB,  on  June  29, 
1911,  after  which  anv  notion  in  rcHjiect  to  tho  ir^Muu  of  new  liccritscs 
will  linvc  to  bv  rcj^ufuti^d  by  ftrticl»  5  of  naiA  tri'iity  of  Jnnuaty  11, 
1909;  and  in  reapeot  to  the  ajipointment  of  romnii.>^inners  under  tho 
treaty  that  the  iwi^iiirenients  of  swd  ti-ealy  were  fully  operative,  and 
no  further  logisliilion  would  be  necessary  to  warrant  the  appotnt-- 
ments,  pro^-iaion  having  been  made  by  the  art  of  June  25,  1910  (.'16 
Stat.  760),  for  the  expensi-s  of  eummitision  Incurred  under  the  treaty 
for  the  fiscal  year  emlinii  June  30,  1911.     C.  190$4,  Jan.  II,  1911. 

Hild,  under  tho  act  ofJuno  29,  1906  (34  Stat.  6:l«),  forbi-lding  the 
diversion  of  water  from  tho  Niu^nra  River  exrept  as  authorized 
therein,  that  in  respect  to  the  withdrawal  of  water  by  the  city  of 
Ixcknort,  N.  Y.,  for  domestic  and  sanitary  jiurposos  it  was  ques- 
tionaole  whether  the  prD%*iiio  of  said  act,  tliut  the  prohiliition  ohotdd 
not  apfily  to  divei-slon  for  "sanitary  or  dome.*tir  piirjiosat,  or  for 
navigation,  the  amount  of  wliirh  may  be  Hxed  from  tiuio  to  time  by 
the  Congress  of  the  United  States  or  hu  the  Sftretary  of  War  under 
its  direction,"  tho  Secretary'  of  War  coulilnot  anthorizo  aucb  divcmon 
except  in  pursuance  of  appmpriale  enabling  legislation.*  Held,  how- 
ever, that  iiermiaaion  for  the  necesi»aiy  intake  could  he  given  tinder 
the  act  of  March  3,  1S99,  pending  the  obtaining  of  such  legislation. 
O.  eO607,  Oct:  £5.  I906. 

VI.  On  tho  general  qiiontion  of  tho  proper  locatjoa  of  harbor  lines. 
Ittid,  lliut  Ihey  should  b«  kept  as  near  to  tho  shore  as  tJie  reasonable 
di'mandn  of  navigation,  present  or  proapective,  may  ri^quire,  since 
when  they  aro  once  otnblished  and  lechunntion  work;  an(l  structures 
have  been  started  in  rear  of  the  same,  it  will  be  exceedlnK'y  difhcult 
to  afterwarih  movo  the  lines  farther  toward  the  Nhoiv  across  the  exixt- 
ingstructures.     C.  2SS/,S,  Ajt.  S9,  S9U. 

VI  A.  UtU.  under  section  12  of  the  act  of  September  19.  1890  (26 
Slat.  4SS),  auihoristing  tho  Secretary  of  War  to  estah)i»t)t  harbor  liac«, 
that,  in  establishing  a  harbor  Une  in  the  harbor  of  Bridf;ei>ort,  f'onn.. 
he  was  authoim-d  to  prescribe  Pegiilationa  «n<Ier  which  tho  litNu-al 
owners  (who,  by  tho  laws  of  (.'onnccticut,  have  a  rif^lit  of  property  in 
the  flats  on  Ihetr  fronts,  and  may  wharf  or  dock  out  to  the  na^-ij'able 
channel  so  as  to  avail  themselves  of  tho  u*o  of  it)  should  have  their 
Vfsted  rij^hls  iiecogniz«'<l  aiid  protected;   that  whili?  he  inii;ht,  for  the 

§rolection  of  navigation,  regulate  their  building  out  to  the  channel, 
0  could  not  prohibit  their  doing  so,  or  condemn,  or  deprive  them  of, 
their  property.  But  htld.  that  his  authority  for  estabhshing  a  haii>or 
line — which  contiists  in  locating  an  imoginanr  line  beyond  which 
wharves,  et«.,  shidl  not  bo  extended  or  depont«  dump«d — could  be 
exerciseu  only  so  far  as  necessar}-  for  tlie  protection  of  the  navigable 
chanDel  a^  an  interstate  waterway,  and  not  to  pi-otect  mere  local 
traffic.     P.  5S,  2iL  Feb..  1892;  Si',  132,  Du.,  1891. 


4 
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'  ProvMiona  of  acl  «f  June  29,  1900.  n«nactod  uu]  exlenil<sl  tQ  Mar.  J,  IUI2  (97 
Stat.  43). 

'The  Socretarj'  of  War  lieW  ihui  iho  exceinlou  in  the  miJ  ml  ol  June  39,  1906, 
TefeiTod  ''ft*  well  in  uuiliorliv  prvviiiusty  aa  to  that  which  nia>'  bo  couferrvd  by  aubM- 
quettt  atatute,"  aod  dintctod  that  tbo  necoaMry  permit  be  isued. 


!1AVI0ABLK  WATERS  Tl  A  1. 


777 


P'VI  A  1.  With  rvfortnc*  to  thu  f«tabli«hm<>nt  of  hurbor  lints  in 
Shocpaheaci  and  Jamaica  Bays,  on  qutv^tioi]  raiHod  aa  to  the  Icaal 
authority  of  lhi^>  llnilfd  Slat<-i!  to  cstablisli  harbor  Urn's  in  iia^igabiu 
wut«ra  DL-low  hi^h-wnU-r  mark  at  ^ioiiit!^  whvre  tli»  snme  are  not  navt- 
(;abt«  in  fact,  kadj  that  the  atithontv  of  the  United  States  to  improvft 
navigablf  waters  is  not  limited  to  iiui  |>aii«  of  such  MCAtvrs  which  nm 
nnvi^sble  in  fact,  but  extends  to  all  parts  of  a  navigable  wat^-i'M'ar,  so 
that  new  channels  may  be  dredged,  or  the  erection  of  structureH  pn?- 
ventcil  which  would  inU-rforc  with  tho  navigablo  watoi-way  as  a  whole; 
and  that  any  title  of  a  State  or  of  a  private  f;rant««  to  subinerged  areas 
or  to  tirle  lands  below  high-water  mark  woiild  be  held  subordinato  to 
tJlo  aultiority  of  lht>  I'niti-d  States  to  lake  and  use  the  sunio,  without 
compeiLsulion  to  the  owners,  for  any  purpose  in  aid  of  navigation; 
and  iJiat  therefore  there  cmild  bo  no  ([ijeBtion  of  the  auUiority  to 
approve  hurbor  lines  us  recommended,  itretjurdod  as  i«dsonubly  neo- 
easary  for  the  preservation  and  protection  of  tli«  harbor.'  0.  SiSS.^, 
Apr.  SS,  1911.  Hehl,  further,  on  the  question  whether  the  lines  reo- 
oniinended  were  reasonably  nccessury  for  the  protection  of  tlio  hurbor, 
that  the  fact  that  the  lin«A  had  been  reo<^mmen<lod  by  tjie  United 
States  Hurbor  IJne  Board,  after  extended  mquiry,  in  connecti'in  willi 
the  application  of  tJie  local  <lo(?k  commission  for  their  establL'Junent 
on  the  lines  propo»etl,  might  properly  be  regftixle<l  a«  establishing  this 
pohil.     C.  28g4S,  Apr.  S9.  1911. 

VI  A  2.  Held,  that  iJie  fact  that  harbor  lines  harl  beenestablislied 
in  iiarticiilsr  watere  would  not  prevent  tlio  Secivtary  of  War  from  rtj- 
establi.sbin}^  tbem  alon<:;  different  lines,  where  such  action  is  regarded 
as  essi^ntial  to  the  preservation  end  protection  of  the  harbor.*  C. 
.^.5.5?',  Jvl>/  9,  189S;  5097,  Oct,  8,  1898;  6SS8,  N<m.  S,  1898. 

VI B,  llild  that  the  river  and  harbor  act  of  August  1 1 ,  !8S8,  sec- 
tion 12,  did  not  make  the  approval  of  the  Seoretaiy  of  War  assential 
to  the  Mtnblislmuuit  by  a  State  of  harbor  lines  on  its  intenial  nuvi- 
^ble  waters,  and  therefore  that,  until  the  Uniled  States  e.\erci«ee 
control  in  the  manner  provided  for  by  section  12  of  said  ail,  the  State 
of  Wiseonsin  was  empowered,  tlirougli  the  miinieipuliiy  of  Dliluth.to 
change  and  regulate  the  harbor  lines  of  Duluth  Harbor  without  such 
«ppi-ovfti.»    P.  33,  308,  July,  1889. 

Vn.  Tlio  river  »nd  harbor  act  of  June  14,  ISSO  (21  Stat.  180),mttkM 
it  the  duty  of  the  Secretaiy  of  War,  on  being  Ralislied  that  a*im(m 
waad  obstnicta  navigation,  to  give  30  days'  notice,  to  all  ucrsons  in- 
terested ill  the  vessel  or  cargo,  of  his  purpose  to  cause  tna  name  lo 

>  Stv  Pliiliuli-I]>tiia  (V  V.  Sliiiuon  (223  V.  8.,  006>,  wbtn-  lh<-  ciurt  hdil,  with  rv'f- 
O-nrnn-  ici  the  (iiiiiigi;  bj-  ihi-  Kct-wjlary  of  Ww  in  1807  of  Urn  li:ith(]r  lini's  in  ihi-  Imck 
etukuwl  of  the  Olkio  River  at  Uninot'i  laland  m  m  to  make  tli«  line  cuiiicidu  with  ihe 
actuAl  Ugh-«at«T  mark,  no  impiuvementa  haviog  been  nude  since  the  line  vraa  orlg- 
iually  catabli«bi>d  in  1895,  thutmichdungnwut  within  iho  authority  of  th»8(N3«tary 
o(  Wur;  Ihittthntillo  to  tW  mil  under  tuiviniblAmlrniwiu  "miljirct  lotboouthorily 
of  CongTw*  un'lpr  llie  Cjnslilution  ol  the  United  Slalee";  and  tii.it  "ibn  fxi'rrisn  o( 
tbls  power  could  not  bo  fe«pr«l  by  any  p»ni  inidi!  by  iht-  Stale  o/  the  Mil  which 
fovraed  thff  bcil  i>f  thnrivrrorby  niiy  ntithMitycDnfi-m-u  tiy  the  SlAtl^lor  thncreuiioa 
of  obffnictions  loiu  navigaiion," 

■  S««  Philadelphia  Co.  v.  Btimaoa  (223  U.  8..  005),  relerred  (o  In  nole  to  VI  A  1, 
anf*,  in  which  liw!  court a>id:  '■Thiitofli<'rT(ih«S'KiMary  of  Wiir)did  tiotMlmueihis 
authority  in  InjinK  th«'  linra  fin>t  ciitabliiihcd  in  1806,  but  tnia  i^ntiili>d  In  f  huiiK<'  iIk-tu, 
M  he  did  chaii^  iocn)  in  1907,  in  order  more  tiiliy  to  pnowrvn  the  r 


tion." 


1  river  ftotn  iibntriit^. 


'  Sm  County  of  Mobile  v.  Kimball,  103  U.  S.,  £91;  and  Ortug  i:  IvM,  222  U.  S.,  DCS. 
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be  removed  iinlet«  r«i»ovcxl  by  the  persons  intcrwtt^d  m  soon  (he: 
ftfU'r  118  pracUcublo,  beforo  lumselt  proceedUi;;  to  take  nifiaaures  for  it« 
removiU  \inder  ths  act.  If  the  removal  be  etloctMl  by  the  Sttcretery 
of  Wnr,  the  ucl  requires  thnt  tho  vessel  and  cargo  shall  be  &oId  k 
auction  and  the  proceoda  deposited  in  the  Treasury.  T'ndcr  thi 
leetslation — ^Rppcially  in  view  of  the  fiict  Ihat  the  act  autliomf^  th<  ^ 
tUKiiig  pussi-Hsiun  of  the  pntporly  of  privnte  individuids  imd  liio  ditwl 
posine  of  it  without  compenaatioii  to  the  owiieis — hrlti  that  the  nntir*' 
iOioiim  l>e  8trii-iiy  j^iveii  to  all  i»(«ro»tv<l,  thu  owricrH  of  (he  earfro 
wi'li  lis  the  veswl,  unless  indeed  such  notice  were  waiveil,  in  whic 
case  the  waiver  should  be  delinite  and  express  nnd  joined  in  by  all  Ih 
interested  parlies.     /*.  S5,  466.  Oct.,  1889:  C.  ISm.  Oct.  8$,  I'JOS. 

Vn  A.  In  view  of  the  proviaons  of  section  20  of  the  act  of  Mare!  _ 
3,  lSfl9  (30  Stat.  1151),  relating  to  the  renwval  of  8>inken  or  grounded , 
craft  Olid  vesting  authority  in  tlio  "Seerelarv  of  War  or  any  agent  of 
the  Dnited  StaUs  to  whom  thf.  Secrrtaiy  of  War  mny  deUgatt  yroprr 
aiUhoniy,"  held  that  under  the  ftlHhonty  to  deli-pile  thus  oxprisaly 
oonferroil  on  tho  Secretary  of  War  he  could  lepidly  cielej^te  to  Uie 
ollicer!)  of  the  Corjiit  of  Rn^ineerH  in  loeal  clutr^  tlii^  itulhonly  to  take 
the  neccssiirj'  steps  to  remove  or  destroy  any  aunkcn  enift  which 
ohatnirt3  the  navigation  of  any  Goveninient  canal,  lock,  or  navigabls 
wnli-i  way.     O.  l?4iS.  Jan.  $<X  fOOo,  Apr.  8G,  1910. 

VII  B.  Wliera  clerelict  articii.'s — wrecks  for  example— are  encovn 
tered  by  officers  of  the  En^neer  Corps,  aaolwitnictions  toihe  improve-; 
mentor  rivera,  harlwi-H,  etc.,  required  by  C<)ngri'Ji8  (in  the  exercise  of  it« 
power  to  regiilate  commerce)  to  be  cleared  and  improved,  it  will  be 
legal  and  proper  for  such  oflicent  to  remove  s\ich  ol>!<tnietions  in  tha 
most  elTectutu  maimer.  If  the  property  is  not  nctunlly  abaixJoned 
and  18  valuable,  it  will  in  general  be  expedient  first  ti>  (jive  notice  lo 
the  ownei-9  (peisonally  if  practicable,  or,  if  not,  tJiroiigh  the  news- 
papers) themselves  tu  make  tho  removid  within  a  certain  roaaonah] 
time.'     R.  .iG,  60.'),  July  IS75:  C.  Wf>28,  June  W,  l!M}i. 

VII  B  I.  Hrid,  with  reference  to  the  question  of  the  authority  of 
the  War  Department  to  permit  tlio  removal  of  sunken  logs  from  the 
N(^cl»e8  River,  Tex.,  under  section  19  of  tjie  act  of  Mai-ch  3,  ISl'O,  that 
this  section  is  not  understood  to  tu^sert  a  property  right  in  the  Lnited 
States  to  Hunken  wrecks,  etc.,  except  as  such  right  may  arise  from  tlie 
taking  posst^Mon  of  abandoned  piin>orty;  that  tJie  statute  reeogniaes 
tliP  rijiht  of  the  owiier  of  the  obstnielion  to  remove  the  same  promptly; 
but  tliat  if  Ite  fails  lo  do  ho  it  will  be  treated  an  abandoned  and  tfio 
properly  applied  pro  tatito  to  iJie  [myment  of  the  cost  of  removal; 
anil  that  there  would  he  no  legal  objection  to  granting  the  permirtHioo 
applied  for  in  respect  to  such  logs  as  were  al>audoiied,  or  to  enierinff 
into  a  contract  for  llieir  removal,  upon  tlie  provision  Uiat  tlio  logs 

■SeoMC.-l  '(  "  I  <<l  JiimH,  ISBOU  Sup- R- S.,  SOej,  which  pKivUi«f«r  Ui«i 
rvmoval  of  aimk'  u  ->.-r<'<'kii  und  pnacribm  Uiv  giviag  «l  Navn  onllee.  A1n>,  Iiit  or-ul 
of  Aug.  2,  1H>2  (id.,  30»);  Sept.  10,  18»0  (id,,  SOS);  and  nc.  U  of  Ml  of  Mm.  3,  ISMl 
(30  Stnl.  1152). 

In  an  opinion  of  the  AtUiroey  Gcueral  of  Uay  2t,  1S77  (15  Opliu.,281).  it  U  hi'ld 
Ihat  ttie  SecreMry  ol  War.  where  auiborbMd  by  aa  appropriuion  act  lo  improve 
Ihv  uaviKatlon  uf  a  navig&blo  Mreun,  may  eauae  10  be  resiovcd  wrecks,  not  yot  abaa- 
doncd  but  Mil)  pnvutc  property,  if  ho  coiiirid«m  thnu  oliHtniciimui  to  navittatioo. 
Ami  0^ his lateropinion  of  April  27.1880  fl«Opine..4T»)(C  ttOSt.Ott.  l.tWi.  173X9, 
Jiilij  ti.  I90S).  od  W  the  iiiiiliiiriiy  of  tin?  llnir.-.l  Suiiia  lo  iaiuruve  navij^ltt  riwn  U) 
the  ditragara  of  iadividuul  rigbtn  of  ptvipvrty  in  the  aoil  of  ihu  bed. 
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should  become  the  property  of  Uie  contractor.     C.  14259,  June  tt, 

ime. 

VII  B  2.  Where  a  boat  which  had  been  left  by  its  owner  anchored 
or  tird  up  wiis  sunk  by  <:ar('lwsae.ss  of  the  owiier,  on  Ihe  question 
whothw  tlio  burdc-n  of  removnl  rests  on  the  United  Suites,  upon  the 
ownier  by  whose  cnrelessness  it  was  8unk,  or  upon  the  city  in  the  serv- 
ice of  which  it  wn!*  lidd  tliiit,  under  the  circuinsliinces,  the  War 
Department  should  not  remove  the  wreck,  but  that  the  biirdcit  uf  il« 
renioviil  i-e-sts  »n  llie  owner.     6'.  10S7S,  July  2S,  1901. 

VII  D  3.  On  the  appHcation  of  a  transportation  company  for  the 
removal  of  (Jio  wreck  of  a  stpnni>Jiip  belonging  to  said  company, 
which  sank  near  the  wharves  of  the  company,  uccompanied  I)y  evi- 
dence of  the  abandonment  of  the  same  by  the  company  and  by  the 
underwriters,  ktU,  with  reference  to  tlie  question  of  wiicther  the  com- 
pany or  the  underwrilera  couW  be  required  to  remove  the  wreck,  that 
llie  statute  docs  not  impose  siidi  a  duty  upon  the  owners  or  upon  the 
underwriters  of  the  vessel;  that  so  long  as  it  is  not  abandoned  it 
makes  it  tlic  duty  of  Iho  owners  to  nse  due  preraiition  to  prevent  its 
being  a  menace  to  navigation:  but  that  it  recofjiuzes  tJie  riglit  to 
abandon  tlie  wreck  without  further  liability  on  account  of  the  same; 
and  that  in  the  event  of  its  ubandomuent,  if  it  bo  such  menace  a.n  tJie 
statute  coutenii>late»,  it  should  be  removed  under  the  provisions  of 
the  statute.     C.  ISSS/,,  Nov.  14,  1905. 

VII  C.  Where  a  contract  was  about  to  be  made  witji  a  civilian  for 
the  removal,  from  a  liarbor  channel,  of  certain  wrecks,  not  knonn  to  be 
fully  ahnnrloned  (and  directed  by  act  of  Congress  to  be  caused  to  bo 
reiiiuvcd  by  IJic  Secretary  of  War),  and  it  was  proposed  by  the  engi- 
neer ollicer  in  charco  to  stipulate  in  tho  contract  that  the  wrecks  wlntn 
removed sitoultl  helong  to  the  contiactor, hfld  that  tills couM  not  prop- 
eriy  be  done,  tho  United  States  having  no  property  in  such  wrecks  ( iho 
same  not  being  Government  vessels),  but  smiply  a  right  to  remove 
them  as  constituting  ubetrucUoOft  to  commerce  botwoeu  tJio  States. 
R.  4-;,  J?&;,  Apr.,  ISSO. 

VII  C  1.  Section  19  of  the  river  and  harbor  net  of  March  3,  1S09 
(30  Stat.  US4),  provides  that  "whenever  the  navigation  of  any 
river,  lake  *  •  ■  fjmll  be  obstructed  or  endangered  by  any 
Runken  vessel  *  *  •  or  other  similar  obstruction,  ami  such  ob- 
struction ha«  existed  for  a  longer  period  than  thirty  days  •  •  ♦ 
tlie  sunken  vessel  •  •  «  shall  bo  subject  to  be  broki-n  up,  re- 
mov<'d,  sold,  or  othei-wise  disposed  of  by  the  Secretary  of  War  at  his 
tUscretion  without  habiliLy  for  any  damiigo  to  the  owiiei-s  of  the  same." 
In  carrying  on  tlie  work  of  improving  the  Black  River,  j^Vrk.,  in  August, 
lyOiK  a  steamer  wliidi  had  been  sunk  a  year  before  was  i-emoved  by 
the  Government,  subsequontiv'  the  owner  n^qucstinl  tjio  return  of  Uio 
itmchiiiery  in  tlie  steamer.  Hf-CQvmtetidfd  lliat  the  owner  be  informed 
tJiat  the  J^ccrctarj'  of  War  would  direct  the  machinery  to  bo  turned 
over  to  the  onuer  on  payment  of  $150,  the  cost  of  the  removal.  C. 
7077,  Sepl.  n,  1S99. 

VII  C  2.  Umler  the  proviBlona  of  sectjon  20  of  the  act  of  March 
3, 1809  (30  Stat.  Ubi),  an  Agreement  vas  mnde  for  the  removal  from 
t]t«  channel  between  Lakes  Superior  and  Huron  of  the  steamer 
John  R.  Ketfhfim,  2d,  which  sank  in  the  channel  completely  obstruct- 
ing navigation,  the  contract  caUtiig  for  the  i^winging  of  the  vessel  free 
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(wm  tbo  cUanuel.  Upon  tht>  ooinploUon  nf  thi»  work  the  wrnchnfl 
oompaDV  raised  the  vessel  for  tho  owtivni  nixl  look  it  to  Fort  HurS^ 
Mich.,  for  tlie  ntinulat«d  cimAiderntioti,  nn<l  certuii  expeasea  wern 
iucuired  for  rconint  tu  thu  vv?«cl.  U|>on  tho  tlcniAiid  of  tlie  wrecking 
oomiiany  for  ttio  pnyrueiit  of  the  agreed  price  lor  scrv-icw*  rendored 
in  olcnniig  the  chnnriHl,  it  was  advifteil  thnt  payment  would  lie  tnnde| 
if  llin  vessel  wiis  turiiud  over  to  tho  En-'iiiwr  l)o|i«rliiU'iit  to  l>i*  pro-^ 
r«e<led  figainst  under  the  statute.  Ueld  thut  as  tho  60r\'i>-i>a  in 
rauiiig  ihi)  vessml  ami  the  ex|>en»es  of  the  ne<'««ary  ropaira  were 
ineurrc'd  in  saving  the  vcss(>l  for  (he  boricfit  of  nil  iiiiert!stK,  theyi 
should  be  rwurilcil  aa  haWng  the  priority  over  the  dain]  of  the  Gov-j 
erument  uiuler  tho  sMilute  fur  .twinging  hor  froo  from  the  channel,  lijr] 
analogy  to  tho  rule  that  "bottomry  bonds  take  priority  in  tlieiuwrsftJ 
onler  of  their  execution,"^  and  that  as  the  sunimarj'  renjedy  ^ven] 
by  tho  statute  requirt^tt  the  entire  proceed-s  to  be  turned  over  tu  the] 
Government,  instead  of  rosortitig  to  iMs  remedy  jm>cecding8  in) 
nilmirnlty  should  be  taken  to  enforce  the  lien  of  the  (iovemnient ,  iaj 
wliiih  prucei'(lin{^  tliu  priority  of  the  resiM'ctive  lieiui  could  be  deter- j 
mine<l;  and  adin^fd  that  paviiicut  bo  not  made  until  the  ves^iel  shall,] 
have  been  returned  tu  the  \hiited  States  anrl  suit  institiil^Hl  bv  tho] 
Dopartiaent  of  Justice.'  C.  S80S2,  Jan.  10  and  Mar.  S3,  'l9ll.] 
Hfld,  al!4o,  in  regard  to  the  contention  that  the  statute  was  uncon- 
iflitutionnl  borause  it  retjuii-es  tlie  entire  procecla  to  be  ttinied  over 
t<>  the  Goveniniciit  regardless  of  whelhei'  thoy  cxcwd  the  amount 
expended  by  tho  Government,  that  this  procedui'e  is  to  Iw  I'e^ortedl 
to  unlv  if  the  owners  decline  to  take  tho  ve.s.sel,  upon  8a1iNf^-in(;  thsj 
lien  of  tho  Government,  and  that  by  so  declining  the  owners  »<honldj 
be  regarded  as  electing  to  aband<in  the  vessel  to  tJie  United  Stato«j 
rather  than  pay  tho  tntirges  tigdinst  her.  0.  S809S,  Jan.  10,  iOuA 
field,  further,  after  the  vessel  had  been  sold  in  admiralty  pn>ceedinga] 
in  (.'anmia,  on  notii.'e  to  the  Tnited  Staten,  withmit  bringint:  sullicientj 
to  satisfy  the  elaim  of  tho  Government  after  the  naytncnt  of  liens] 
entitled  to  prinrity  that  tlie  further  retentiim  of  the  contract  prii^] 
for  swinging  tho  vessel  free  fi-oni  the  channel  would  not  be  justified, ) 
but  that  mtcrest  thereon  should  not  bo  paid.*  C.  gSoSS,  Oct.  So,  1^11. i 
VII  T).  On  the  anplicatitm  of  a  transportation  c<jmpany  for  thtt] 
removal  of  thu  wi-ock  of  n  Kteanishi])  of  satd  company,  under  the  act ' 
of  March  '.i,  1809  (:}()  Stat,  U-l-l),  and  it  appearing  that  the  wreck  was 
not  located  where  it  was  a  menace  to  general  navigation,  but  wa^ 
niinply  an  uhstniction  Ui  tho  approach  l<i  the  wlmrvc-S  of  said  com- 
pany, requiring  greater  care  in  approacliin"  the  same,  held  that  thoJ 
.Secretaiy  of  \Var  might  properly  decide  that  the  wreck  was  not  Mueh] 
a  one  as  it  wils  incumbent  upon  the  dejiuHnieut  to  remove  under  the  j 
statute  in  question,  so  that  if  its  removal  was  required  in  tho  inter-] 

'30Cyc.,20l.  J 

*  Thaw  view*  vnm  ronciirm]  in  by  Uin  Altomvy  Gi'ncra]  in  hii  ophunii  dat«d  F»bil 
i».  It'll.  1 

'  III  an  opinion  o(  the  Atlvruey  Gvuetal,  daiMl  Nov.  22,  ISU,  it  vm  hcM  Hiar  un<Ii-r1 
IliH  facie,  M  ther  thcu  appnuvd,  it  wu  nn  ]on|[*T  pcapnr  to  mjutnr  the  wriTlciutr  ■»m-  A 
puiy.  ••  a  conditian  prncedtnit  to  tlie  p»vni«<nt  of  tho  contract  prion,  to  briuv  tJtM 
tmkI  within  theJiulMicdanutUieUiiiti-ii  l^(alM,au(l  that  ijiv  cuutnuct  pi1c«abuttld| 
bo  paid,  btit  that  the  atatutv  under  which  tliv  claiin  niaau  taiulv  ui>  ptovuian  tat  (fan 
pajrmrot  of  iatcroflt.  I 
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Hft-of  Iho  Applicant  lli<>  i^xpense  should  he  home  by  it.  C.  t88£4, 
Nov.  t4.  1905. 

nil.  The  river  and  harbor  act  of  Aug.  18,  1894  (28  Stdt.  338), 
aectiun  4.  niaki-s  it  the  duty  of  iho  Sficretmy  of  Wnr  ti>  prtscrilw 
nilM  and  regulations  for  the  use  mid  imvigaUtm  uf  hII  ''cAnuls  and 
eiinilAr  works  of  navigation,"  owned,  operateil,  or  maintained  by  the 
I'niled  States,  et<.-.,  adU  ahtu  maki's  tho  violation  of  nn^-  of  t]ies« 
re^1atiun.s  a  misdemeanor  pimisliable  in  the  proper  United  States 
court.  Held  that  thix  section  doett  not  apply  in  general  to  natural 
waterways,  though  their  nuvigahiUty  has  bt'en  inipmvod  and  it* 
htaag  maintiiiniMr  by  tlie  (iovpnimeiit.  C  424.  Ott.,  i804;  1047, 
■3iar.,  1805: 2919,  Frb..  1897;  3449,  Awj.,  1897:  l^S.%  June  3,  WOS. 

IX.  By  legislation  prior  to  1890,  ('oiigross  had  exor('i>pd  somo 
conlnd  over  the  Niibirct  of  obstrtictioiw  to  nnvi<;ation,  principally 
wild  iffi'rence  lo  l>riu;;es  over  navigablu  streams.  But  by  the  river 
and  luirlior  appropriation  art  of  Septoniber  Ht,  1S1)0  ('2Q  Stnt.  4M), 
a  ji'n/roi  authority  over  the  subject  was  nssumed,'  and  it  was  enacted, 
in  Boetion  lU,  as  follows:  "That  the  creation  of  any  obstruction,  not 
ftflirmativeJj'  authurixed  by  law,  to  tlie  navigable  eapacUv  of  any 
waters,  in  rP!*pect  of  which  the  United  States  has  jtirisdiclinn  is 
hereby  nroliibitcd."  The  act  doe*  not  make  it  (he  duty  of  the  Secre- 
tary of  VVar  t«  enforce  tlus  provision  in  all  cnsea,  but,  in  soctions  4,  6, 
7,  8,  and  1'2,  it  invests  hiin  with  specific  nuiJiorily  wiih  regard  to  cer- 
tain kinds  of  obstrucliuns,  as,  to  tnkL<  precautions  against  obstruc- 
tion by  bridgi's  and  to  approve  the  location  of  bridges,  etc.;  (o  give 
permits  for  making  dc|)ot>its  of  substances  or  materiala  in  navigable 
waters;  ti>  permit  the  erection  of  wharves,  dams,  brcakwuleii*,  and 
llie  like;  to  bruik  up  and  reinovo  wrecks^  et«.;  and  t«  eati^e  the 
eetablislting  of  liarbor  tinea  under  regulatjons  pre^tcrihcd  by  him. 
But  tlie  prosecution  and  puni-shnient  of  individuals  ci'ealing  oattruc- 

ktioQS  without  proper  permit  or  authority  of  law  is  left  by  tho  act  to 
Uie  law  oniccTs  and  tho  courts.     P.  6.i,  SOS,  Feb.,  1894. 

IX  A.  There  is  no  Inw  authorizing  the  Secretaiy  of  War  to  cause 
obstructions  to  be  removed  from  navighltlo  walci-s,  except  as  he  may 
direct  hia  subordinates,  chai-gcd  witli  river  or  harbor  improvement, 
etc.,  to  remove  them  where  appropriations  exUt  for  the  pur))ose,  TJie 
act  of  September  lU,  18UU  (26  Stat.  454),  makes  it  unlawful  to  placo 
obntl  ructions  in  navigable  waters  without  the  permission  of  tJic  Sr«re- 
tray  of  War,  but  when  the  law  is  violated  it  is  not  for  tjio  Secretary 
to  initiate  proceedings  but  for  the  legal  and  judicial  authnritte«t  under 
sections  Hi  and  I]  of  the  act,  lo  take  action  by  pnisecution  and 
injunction.     /'.  Se,  S/,3,  Mar.,  1892;  63,  36'S,  Feh.',  1894. 

IX  A  I .  Under  the  provisions  of  section  10  of  the  act  of  September 
1!),  ISDO,  it  becomes  not  only  uiilnwfiil  but  a  criiniiud  act  to  obstruct 
tlie  navigation  of  navigable  waters  of  the  United  Stales,  Thus,  where 
a  railrotid  corupany,  under  color  of  authority  from  certain  Stale  offi- 
cials, proceeded  to  close  for  a  montli,  pendit'ig  tho  repairing  of  one  of 
its)  bridges,  tJie  passage  up  and  down  an  intci-stntc  navigable  stream, 
so  iJwt  in  fact  tho  Unitod  St«tt«  was  prevented  from  transporting 
upon  the  iiame  a  gun  carriage  manufactured  within  the  Stale  for  the 

'  SMMCtJoniiS  to2i),  iui-IuBivo,  of  ih«  river  and  bntticx  act  oj  Mm.  3,  Itiyi)  *;S(JKU1. 
IISI),  ft.r  existing  sialuim  on  ih«  subject. 
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Oovcnunotil,  hrld  tlint  the  a-s^umntjoo  of  iumcltclion  over  sudi 
waters  bv  the  United  Stales  tlirouRh  the  lefjialation  of  Conp-iws  liad 
displaced  tho  jiirisdiotion  previously  exercised  by  \he  Stal«  to 
authorize  such  obstructions;  and  that  uiidtrr  this  legtsJation  tlic  river 
waa  a  piibtir  Iiighway,  open,  not  only  to  the  Unitod  8t«t«s  for  ntibUr 

fturposes.  but  to  ail  private  indiviauals  whatsoever,  and  could  not 
ftwfnlly  Rft  WoBpd  or  intornipt^d ;  and  advkfxt  Ihnt  the  proper  Unitod 
States  district  altiirnoy  be  communiculcd  with,  u'itli  a  view  to  th(* 
initiation  of  pror«edings  under  section  II  of  the  iu>t.  P.  $4,  SIO, 
Mar.,  IS94. 

IX  A  2.  The  art  of  June  2.1,  1910  (3f>  Stat.  .593).n)akrM  it  unlawful 
to  dump  refuse  material  in  Lake  Midtignn  opposite  Cook  County  ai 
any  point  wifitin  8  miles  of  the  shore,  exeejit  under  eertJtin  condi 
tions;  but  impose-t  no  dul^  on  th«  Engineer  Depnrtnicnt  nith  rosp«;i 
to  markiiift  tlio  8-ttiilo  limit  nor  with  respect  to  the  enforcement  of  th< 
Htatute.    On  the  question  n»  to  whelher  the  expense  of  markiiif;, 

E lacing,  and  maiiitftining  buoys,  indudui^  patroIlmR,  could  pronerly 
0  charged  to  river  and  harbor  approprialion.'*,  fiflti  thftt  the  act  oeiiiri 
penal  in  its  nature,  its  provisions  nn^  supposed  to  be  enforced,  lika 
thoiM)  of  other  pentil  statutes  of  the  TJnil^l  Slates,  by  the  matter 
being  brouttht  lo  (he  attention  of  the  proper  United  Stales  attorney 
and  tlie  oncnder  brought  to  trial  for  violation  of  the  statuti^;  and 
that  no  appmprintion  under  tho  control  of  the  Enginoer  Departmen 
could  be  applied  to  tho  purposes  in  question.    C.  137101,  Aiiff.  S,  191 ' 

IX  B.  With  reference  to  tlic  question  of  the  riclit  of  iJie'Secret* 
of  War  to  confer  on  certain  olltcers  of  (he  Charieslown  Navy  Yaril 
the  authority  to  make  arrests,  etc.,  under  section  17  of  the  river  and 
harbor  act  of  Mnrch  3,  1899  (30  Strat.  1 152),  for  violations  of  sections 
14  and  1.3  of  that  act,  hfld  that  the  si«tul«  confers  on  certain  officen 
tho  au()iori(y  to  swear  out  processes  and  make  arres(H  but  does  not 
empower  th.i  Secretary  of  \V  or  to  authorize  arrests  by  other  ofliciBis; 
and  that  tho  general  duty  of  enforcing  (Jie  law  is  in  "(ho  Departme 
of  Justice — tho  statute  expressly  maktn|r  it  the  duty  of  United  Sta( 
attorntys  to  vigorously  pi-osecute  all  offenders  against  the  law  when4 
ever  requested  to  do  so  by  iJic  S(^crotar3'  of  AVar  or  by  any  of  the  offil 
cials  authonKed  to  make  arrests.     C.  151S8,  Aug.  29, 1903. 

IX  C.  Uchl,  (hat  under  the  aot«  appropriating  money  for  the 
imjirovement  of  the  Columbia  River,  to  bo  expended  under  the 
direction  of  the  Secretary  of  War,  llie  Secrel-nn,*,  while  nulbonzed 
to  make  regulations  for  tlio  prosecution  and  protection  of  the  works 
of  improvement,  was  not  empowered  to  require,  by  such  n'gidations, 
the  remotsl  of  fish  (raps  and  pound  nets  as  obstructions  to  nAvieo- 
(ion;  that  it  waa  not  within  the  province  of  the  Secretary  of  War 
to  det«rminD  what  in  or  what  may  become  an  obstruction  lo  naviga- 
tion, and  cause  to  be  removed  tlie  one  or  prohibited  the  other  by 
more  onler  or  regulation,  in  the  absenco  of  authority  given  bv  si>ocii^ 
lepslation  of  Congress.    It.  63,  S67,  A^.,  1SS7. 

X  A.  WTion  Congress,  in  tho  exercise  of  its  exclusivo  power 
direct  how  the  pubnc  monev  shall  be  employed,  ban  appropriated  % 
certain  sum,  to  be  dovoteil,  nnthout  exceptions  or  provisos,  to  a^j 
certain  specilic  internal  imprtivcment,  it  devolve:*  upon  the  execuliv^H 
department  of  the  Government,  charged  as  it  is  with  the  cxccutioni^ 
of  the  laws  enacted  by  the  legislative,  to  proceed  with  tho  work 
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unclor  the  appropriiitioii,  wilhout  ontortnitting  nny  question  as  1o 
tho  cxpfdiiMuy  oi  ihn  oxppnditnre.  Thus  where  ConErtws  hml  niiuip 
in  nenoraJ  tonus  an  approprintion  of  a  siicrilic  Biiinniil,  for  iiiiprnving 
a  certain  river,  advised  tliat  it  was  for  tb«  onic*'r  (lidrycd  witli  the 
iinprovoracnt  simply  to  do  the  work,  Hithoiit  di-lapng  to  raise  or 
cnntiider  questionB  or  cliLima  uf  titlo  to  llio  land,  ulc.,  to  bo  affrctcrl 
bv  tlie  iniprovflment ;  such  matt^m  being  quite  beyond  tho  pro%'ince 
ot  an  executive  official  under  tho  circumstance!*.'  It.  J^,  tOl,  Nov., 
1870;  C.  S1814.  July  2S,  1907;  2270S,  Feb.  5,  IO*}f{. 

X  A  1.  Held,  that  iJip  pwrniasivo  words  in  tho  rivAr  and  harbor 
act  of  June  13,  1902  (32  Slat.  342),  viz,  that  tho  "Socrotar)*  of  War 
M  autJtoriifd  to  rausp  to  bo  built  a  suitable  dregde  for  use  in  the 
improvt'iiiont  of  the  harbors  upon  Lake  Krie."  like  thp  corn's  ponding 
expressions  "itshall  bo  lawful"  or  "is  authorized  and  einpowurcd, 
should  bo  regarded  as  equivalent  to  tho  wor<l  "may,"  and  as  man- 
dator}' in  c]jaract«r,  and  that  tho  authority  so  coiiforrcd  should  bo 
carried  into  eiFect.'  C.  ^475,  Jan.  g,  1903.  Similarly  held,  with 
rv«poct  to  tho  proviso  in  th©  appro]iriatJon  made  by  the  act  of  March 
2,  1907  (34  Stat.  1087),  for  the  improvement  of  Mobile  Harbor, 
"that  so  much  as  may  be  necessary  may  he.  expended  in  the  con- 
struction of  a  dredge  for  said  hnrl>or,"  that  it  is  a  peculiarity  of 
river  and  harbor  legislation  that  the  duties  are  imposed  by  the  use 
of  tho  word  "mav'  wliich,  in  the  majority  nf  such  enactments,  has 
a  mandatory  sifin'ilication.  C.  2iOS7,  Oct' SO,  190S.  Siiiularly  held, 
with  res()ect  t«  the  provision  in  tne  ameiKlaton,'  act  of  May  2S,  1908 
(35  Stat.  430),  that  tliosum  so  set  apart,  except  tho  amount  expended 
for  the  plans  of  the  dredge,  "mav'  be  used  in  tho  work  of  drudging. 
C.  S40S7,  Oct.  SO,  1908.  Held,  "however,  that  in  the  last  clause  of 
tho  act  of  1908.  "that  tho  Secretary  of  War  may,  in  his  diacreiUm, 
enter  into  contracts  for  the  work,"  the  context  clearly  deprives  the 
word  "mav"  of  tho  obligatory  character.     6'.  g40i7,  Ort.  SO.  1908. 

Z  A  2.  Section  13  of  the  nver  and  harbor  act  of  August  18,  1804 
(28  Slat.  338),  provides  "that  after  the  regular  or  formal  report  on 
any  examination,  survey,  project,  ur  work  under  way  or  pro|>oscd 
is  submitted,  no  supplemental  or  additional  report  or  estimato  for 
the  same  iiscal  year  sliall  be  made  uidess  ordered  by  a  resolution  nf 
Congress."  To  construe  this  langiiago  strictly  would  lead  to  two 
conclusions  which  it  is  improbable  Congress  intended,  to  wit:  (1) 
AdiLtiontil  osliinates  for  work  which  has  become  necessary  in  order 
to  preserve  that  already  done  or  being  done  during  the  fiscal  year, 
can  not  bo  made.  (2)  Tho  Senate  and  Houso  of  Heprcsentativos, 
ai?ting  separately,  ean  not  call  for  information  on  this  subject.  Held, 
therefore,  that  the  section  should  he  liberally  construed  as  follows: 
That  it  prohibitfi  additional  ciftimates  (urdeia  ordered  by  resolution 
of  Congress),  csiendinij  the  work  already  estimated  for;  and  that  tho 
"resolution  of  Congress"  referred  to  includes  separate  resolutions  of 
cither  House.     C.  SI4S,  Mnr..  1896. 

X  A  3.  VThero  authorilv  was  given,  by  a  proviso  in  the  appropna- 
tton  for  a  channel  thi-ougfi  Sabinu  Lake,  to  select  a  longer  route  near 
the  west  shore  and  to  connect  the  same  with  the  Port  Arthur  Canal. 

■8oa:!4  0p.  Alty.Ofn.AlH. 

'  This  vUiw  wBa  I'unciinvd  in  by  lbs  Attorney  Gmoml  ia  hi*  opinicii  dated  Feb. 
29,  1003  (2t  Op.  Atty.  Gen.,  6H.) 
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upon  n  further  proviso  for  th«  free  nAvicHtion  of  said  canal.  At 
iTiut  us  tho  olfic-«  of  a,  proviso  in  not  lo  oul*rgc  or  cxlt-nd  (liu  iic-l 
witich  it  ia  a  part  but  rather  to  limit  or  rvtJtriot  tbo.  lant^uugn  piu-i 
ployotl,'  the  routo  in  quottUoii  could  not  be  Kolei't«il  in  the  event  of 
l]i«  refusal  of  the  owners  of  said  canal  to  allow  tho  froe  navigatioi 
Uiorwjf.     C.  lam.  Oa.  7.  190S. 

X  B  1.  Work  <luiin  by  the  United  States  upon  rivers  nnd  harbo: 
is  civil  work.  The  fact  that  miblaiT  ollicers  are  assignod  to  dul 
on  it  does  not  make  it  a  liruncli  of  tlie  military  wr^e.  The  wur; 
itself  does  not  relate  to  inilitarj-  inatlurs  or  in  any  way  atft'ct  llv 
militarj*  establishment  of  the  (•overnment.  It  is  pHid  for,  not  out  r 
any  appro jiriitl ion  for  the  niilitury  cslublishiiK-iit.but  out  of  a  scp 
rale  eunl  appropriaUon  for  the  improvement  of  rivers  and  harboi 
thld,  thereiore,  that  ()arBgrapb  HOH,  Army  Kegulttticuw  of  ISSD.  w 
not  applicable  to  civilians  employed  in  tho  improvements  of  rive 
and  harbors,  said  civiliaos  not  being  "in  the  employ  of  any  branc 
of  tho  military  wrvieo."  C.  J 47,  Aug.,  1894-  It  was  the  inlontion, 
however,  to  have  parairraph  .169,  Army  Ueculations  of  181».'»  {we  GA 
of  lyoi),  apply  to  riviT  iin<I  harbor  work;^ut  whether  it  appliosc 
not  the  Secretary  of  War  has  discreiionarj-  power  to  re(|mro  with 
reference  thereto  1  he  reportw  mentioned  in  ihe  regulations.  <-'.  S4I8, 
Aug    1897. 

X  B  1  a.  Held  with  reference  to  the  item  in  the  river  an<l  harbor 
act  of  February  27,  191 1  (36  Stat.  957),  increasing  the  Corjw  of 
Eni^neers  and  providing  that  "oflicors  of  tho  Corps  of  Eucinoers, 
when  on  duty  under  the  Chief  of  Engineerti,  conmvte*!  solely  wilt' 
tho  work  of  river  and  harbor  improvements,  Tnay.  while  so  employed 
bo  paid  their  pav  and  commutation  of  quarters  from  the  approjiri 
tion  for  Ihe  worlc  or  works  iipon  which  employed";  that  the  provi 
in  question,  being  connected  with  permanent  legislation  increasing  tl 
Corps  of  Engineers,  should  be  regardpd  as  of  like  permanent  charH< 
ter;  and  ihnt  iho  use  of  the  perinissive  word  "may"  in  Ic^slntion 
of  tliis  character  should  bo  considcre^l  as  mandatory,  so  Ihut  where  an 
officer  is  so  engaged  he  not  onlv  may  but  must  be  paid  from  the  ap- 
propriation for  the  work  on  which  llo  is  employed.'  C.  S863S,  Jwtd 
S7. 1911. 

X  B  2.  On  the  question  of  whether  the  appropriatioti  in  (he  riv 
and  harbor  act  of  June  3,  1806,  for  the  investigation  of  tho  rights  ol 
the  United  States  in  connection  with  the  improvement  of  the  I'ox 
and  Wisconsin  Kivors  to  bo  made  under  tho  din-ction  of  llic  Sivretary 
of  War,  should  be  disbursed  by  the  Chief  of  EngineerK.  hdd  that  us 
the  item  occurs  along  with  other  appropriations  in  Ihe  same  act  th 
expcnihture  of  which  is  under  the  <firection  of  the  Cliicf  of  Engineers, 
ulnioiigh  it  makes  no  pro^^sion  on  the  stibje<t,  it  should  be  dtsburMi 
by  liie  Engineer  Department  un<h>r  the  general  provision  applying 
to  other  apjiropriations  made  by  the  same  act;  and  further,  tliat  it 
was  clearly  coinpet«nl  for  the  Secretary  of  War  lo  direct  that  tJio 
aoOTopriation  be  disbursed  by  the  Engineer  Deparlmcnt.  C.  S900, 
PA.  is,  1S9S. 


IS 
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'  SiilhorlaDd  on  SlAtutor}-  Coiurtmrtion,  p.  200. 

*  'tWi-i  view  wiu  cunc-urred  in  by  the  comptToDtr  in  hU  decuion  dithxi  Jqly  21, 1011 
(XViJI  Cump.  Dgc,  4&). 
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X  C.  Section  3  of  the  river  njiU  h&rbor  act  of  Auffust  tl,  1888 
(26  Stfit.  423),  mafle  it  the  duty  of  the  Secretary  of  War  to  apply  the 
money  appropriated  hy  the  act  "in  ciirrj'iug  on  Ijie  various  works 
by  contra«^t  or  otherwise  aa  may  be  moet  ecoDoimcal  and  advatitaj;eous 
to  the  Oovenimvttt. "  Iltld  lllat  ho  was  thus  empowered  to  authoriiu) 
the  en^neer  officer  in  charge  of  the  work  for  the  protection  of  the 
Icvoos  ftt  New  Orlcftns  to  hjro  without  formal  contract,  a  nteamhoat 
for  transporting  muterial,  and  for  otlicr  use«  in  comuic-tion  with  such 
work.     A  40,  95,  Mar..  1890;  C.  15488.  Nov.  9, 1903. 

X  0  I.  A  contractor  engaged  upon  river  and  harbor  work  for 
the  Government  may  obatnict  navigation  to  the  extent  necessary  to 
do  his  work,  if  such  obstruction  ran  not  rea-'-onably  be  avoided.  He 
is,  however,  hahle  both  civilly  and  crimiuaily  for  an  unauthorized 
ohatriiction,  and  the  Secretarv  of  War  is  without  authority  to  relieve 
him  from  such  hahility.     C.  3839,  I'tb.,  1898. 

X  D.  Section  3736,"  R.  S.,  provides  that  "no  land  shall  be  pur- 
chased on  account  of  the  United  States,  except  under  a  law  authoriz- 
ing such  purchase."  By  the  act  of  April  24,  1888  (25  Stat.  94).  the 
Secretarj'  of  War  was  authorized  to  caUBe  proc-eedinga  to  be  insti- 
tuted, in  the  name  of  the  United  States,  in  any  court  liaving  jurisdic- 
tion of  surh  proceedings  for  the  acquirement  by  condemnation  of 
ftny  land,  right  of  way,  or  material  needed  to  enable  him  to  maintain, 
operate,  or  prosecute  works  for  the  improvement  of  rivers  and  harborx 
for  which  provision  has  been  made  by  law."  Further  proriaion  as 
to  the  method  of  condemning  lands  for  public  use  was  made  bv  the 
actof  August  1, 1888  (25  Stat.  357).  The  act  of  April  24,  ISSa.wpra. 
provided  "  that  when  the  owner  of  such  land,  right  of  way,  or  material 
shall  fix  a  nrii-e  for  the  same,  which  in  the  opinion  of  the  Secretary 
of  War  shall  be  reasonable,  he  may  purchase  the  same  at  such  price 
vritluiut  further  <Ich\v;  and  provided  further  that  the  Secretary  of 
War  is  hereby  authorized  to  accept  donations  of  lands  or  materials 
required  for  the  maintenance  or  prosecution  of  suih  works."  The 
authority  to  condenui,  purchase,  or  "accept  donations"  iipplics 
oidy  to  works  "for  which  provision  has  been  made  by  law."  tlfld, 
therefore,  that  in  the  abscn<'o  of  an  appropriation  for  the  works  or 
express  authority  from  Congress,  the  Secretar>-  of  W'ar  is  precluded 
by  section  3736,  K.  S.,  from  acquiring  lands  for  river  and  harbor 
improvements;  the  word  "purchase"  in  (his  statute  banng  been  con- 
strued in  its  legal  sense  as  including  every  mode  of  acquiring  land 
other  than  bv  descent.'  C\  3896,  Feb.,  1898;  Sill,  Mar.  12,1896; 
tlOSL  Aug.  10,  1901: 13586,  Nov.  SO,  24.  tS,  190S. 

X  D  1 .     The  owner  of  lands  flooded  by  dams  constructed  in  im- 

C roving  navigation  is  entitled  to  eoni{)ensation  for  damages  sustuned 
v  sucTi  Hooding.'  Held,  that  the  Secretary  of  War  has  authority 
under  the  act  of  April  24, 18SS  (2.'>  St«t.  94),  to  purchase  lands  tlooded 
by  dams  constructed  iu  river  and  harbor  improvements,  or  the  right 
to  flood  the  same,  and  where  springs  are  located  on  such  lands  this 

'  8m  7  Ope.  Atty.  a«n.,  U4,  Ul;  JSt  pm*  Hebud,  4  DUloa,  3M.  A  conveysDca 
Ot  landa  to  (bo  United  Stat«>  u,  ander  thin  ■tatnut,  void  itnd  inopctntivB  unim  the 

SurcboM  u  autboriMd  by  Congnm.    U.  8.  v.  Ticlienor,  13  Fed.  Bep.,  41S;  VI  Comp. 
IPC.  791, 

'  Gnuld  cin  WdUts.  3d  edition.  Mc.  243,  and  audioritiM  nitod ;  Hucluuck  v.  Kwheiut 
Imp.  Co.,  66  Wi*.  43(1;  Am,  A  Eng.  Ency.  of  Law(lRt«dUio(i),  vol.  16,  p.  266,  Hotel. 
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fact  tnnv  prop«rlv  be  considered  in  detenoaiiung  the  amount  to  be' 
pwd.     C\  107J,  Star.,  !S6S. 

Z  D  1  a.  Where  the  State  of  Washington,  by  act  of  Febniary  8, 
1901  {haws  of  Wasliingtoit,  1901,  p.  7).  giftiit«d  lo  tbc  l*»ll^'ll  Slutw 
the  rii;ht  to  raise  the  IovpI  of  Salmon  Bay,  inter  alia,  and  Gtibse- 
quently  disposed  of  the  shore  lands  to  tbe  riparian  owners,  who  sorved 
notices  iif  the  revocation  of  1b«  ^raitt  ami  requested  thoir  acknow-' 
ledgmeiit,  upon  th«  theorr  that  it  umoiinl«d  merely  to  a  revocabll 
license,  AfW,  that  under  tihe  grant  the  Oovemnient  acquired  a  pep 
ptttuul  eft»otnvnt  or  xcrvitudc  fur  thu  ptirposrs  spBt'iiitHl  thiToin^J 
and  that  the  subsoouent  grant  of  the  shore  lands  to  the  nresent 
owners  would  he  flii(>j«ct  to  the  f>amo,  but  that  there  canhl  be  no 
objection  to  acknowledging  the  receipt  of  the  notic««  as  requested. 
C.  ee^SS,  Mar.  26.  I'JW;  S0959.  Mar.  S  and  May  17,  llfll. 

ZD2.  The  Seci-eiary  of  War  is  authorized  to  Acquire,  by  pui^ 
cboM  or  condcmnalion,  land,  right  of  way.  or  material,  needed  to 
maintain,  operate,  or  prosecute  works  for  tlie  imnrovement  of  rivers 
and  harbon*,  when  provision  for  the  Rume  has  W-n  miiile  by  law. 
C.  SOI,  Sept..  IS94.  But  he  ran  not  lease  land  unless  sppropfiation^j 
has  been  made  to  pay  the  rental  thereof.     t\  lf)/i,  Avff.,  1894-         ^H 

X03.  Held,  that  it  was  not  within  the  constitutional  power  of^^ 
Congreea  to  enact  that  the  United  Stales  should  not  he  liable  for 
damages  caused  by  the  prosecution  of  a  public  work,  and  therefore 
thai  the  Oovemmont  could  not,  through  a  pro^'iston  of  law  to  that 
effect,  escape  liability  for  losses  incurredby  third  parties  from  lloWBge 
caused  by  a  harbor  improvement.  If  it  woidd  bo  Hnblo  to  thorn  In 
the  absuiice  of  such  law.  a  statute  providing  that  it  should  not  b«ij 
liable  would  be  unrnnsUtutinniil  a^i  being  an  attempt  to  deprive 
thom  of  a  propertv  right  bv  Imslation.  P.  56,  ^78  and  48S,  Dee., 
t89i. 

Z  D  4.     The  owner  of  land  occupie<l  by  a  canal,  con.'^tructed  a.s  nti  ^ 
improvement  under  a  river  anil  harbor  art,  mav,  by  tbe  authority! 
of  the  ruling  of  the  Supreme  ('ourt  in  the  leading  case  of  Ifnitedl 
States  V.  l*e,*  maintain  an  action  of  ejectment  or  trespaRs  nguinst 
the  official  rcpre«enlativc  of  the  United  States  in  charge  of  the  im- 
provement,   v.  85,  191,  Srpt.,  1889.  ^ 

X  K.  HfJd,  that  the  work  of  con.s(.ructing  a  levee  near  the  mouth ^| 
of  the  Mississippi  River  might  legally  be  pn>rr'cdecl  with  under  the 
appropriation  available  therefor,  upon  obtaining  licenses  fri)m  the  , 
ownera  of  the  laud  upon  which  the  ievt-e  wonM  rest,  and  that  the  pro-^H 
visions  of  section  355,  R.  S.,  have  not  been  regarded  as  lorbidding^H 
such  improvements  without  actiuii-ing  title  to  the  lands  underlying 
the  same.     C.  18680,  Nov.  SS,  im2. 

Z  E  I .  With  reference  lo  the  appropriation  lor  the  improvement 
of  the  Hudson  River,  under  the  act  of  June  'lb,  1910  (36  Stal.  635),  j 
which  wa»  conditioned  upon  tbe  extinguishment  by  the  State  of  Newf 
York  of  all  power  rights  and  privilegea  to  be  affected  hv  the  imnrovo-' 
ment,  I.he  State  cnoal  board  ptt!«.*ed  a  resolution  fornmlly  abttndoiung^ 
the  State  lock  and  dam  and  authorizing  their  destruction,  this  action  [ 
including  the  extinguishment  of  the  n<iwer  rights  and  privileges  in 
question.     Thereupon  the  Engineer  Department  incurred  ex|>ense8 


and  entered  into  a  contract  for  dredginj 
execution  of  the  project  authorized  by  ( 


and  n>ck  excavation  in  the 
ongross.    After  such  uclion 
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the  Slate  csnul  board  reiwinded  ils  former  resolutiou,  and  llie  StAt« 
authorities  refiiiestod  the  aropixlraeiit  of  the  pntjei-t  acfortiincly. 
Held  that  the  pniji-c-t  wn.-)  to  hu  treated  a»  aii  entirety  and  ihut  uimms 
the  conditions  of  the  appropriatinn  were  satisfied  the  War  Doparl-- 
ment  could  not  nrocced  with  any  part  of  the  work  of  improvement; 
but  q^Jtstioiifd  whether,  the  United  States  having  once  entered  upon 
the  work  of  improvement  upon  the  faith  of  the  former  action  of  the 
canal  board,  it  was  (.■iminetent  for  the  State  authorities  Ut  rescind 
such  action.'     C.  £8390,  May  2S,  {911. 

Z  V.  Sectionoof  the  liver  and  harbor  act  of  June  13, 1002  (.12  Stat. 
373),  [irovide*:  "Tliat  when  any  land  •  •  *  acquired  for  llie 
improvement  of  rivers  and  harbors  is  no  longer  neetlod,  *  •  *  it 
may  he  sold  in  rtitch  manner  as  the  Secretary  of  War  may  direct,  and 
the  proceeds  credited  to  the  a pprDp nation  Tor  the  work  for  which  it 
vaa purchased  oracquirtd;  *  •  ♦  /'  lltld,  with  reference  to  the 
question  of  whether  tliis  statute  could  be  i*garded  as  anthoHzing  the 
sale  of  land  which  had  not  been  purchased  or  acquired  through  any 
appropriation  for  river  and  haruor  improvemente,  but  had  been 
reser^-ed  from  the  public  domain  for  auch  purpose,  that  wlule  the 
word  ''purchase"  mcludes,  in  its  legal  semte,  every  method  of 
acquisition  other  than  by  descent,  it  should,  as  here  used^  receive  a 
more  re«tricted  construction  as  d(u<i^atine  acquittition  by  viduntary 
sale,  while  the  word  "acquire"  was  intemled  to  cover  acquisition  b 


donation  or  condemnation ;  that  the  intent  of  C'ongreAs  was  to  provide 
for  the  elimination  of  properly  wliich  had  bocomo  uselccM  Tor  the 
purpose  for  which  pmcurea,  nnlhout  Uiminifilung  the  proviBion  for  a 
particular  improvement;  but  tiiat  as  to  lands  wliich  had  simply  been 
segregated  from  the  public  domain,  they  should  bo  returned  to  Ltio 
Department  of  the  Interior;  and  that  a  different  constniction  from 
that  above  would  place  it  in  the  power  of  the  Kxecutive  indii«ctlv  to 

firovide  for  a  particular  improvement  by  roservatlon  and  sale  of  pu'bUc 
ands  tlicrefor.     C.  1U79,  Mar.  I,  1905. 

X  F  1.  Section  5  of  the  river  and  harbor  act  of  Juno  13,  1002  (.32 
Stat.  373)  provides:  "That  when  any  land  *  •  •  Required  for 
the  improvement  of  rivei-s  and  harbors  is  no  longer  needed  *  •  • 
it  may  be  »old  in  mtch  vmntifr  a«  the  Sfa-ftnrij  of  War  may  direct." 
Held  tJiat  under  this  authority  certain  lands  at  Dam  No.  6,  Ohio 
River,  not  needed,  might  legally  he  sold.  C.  tS^H^,  Oct.  SI.  IBOiS. 
Similai'ly  held  aa  to  land  acquired  for  Yuba  River  aeltliiig  basin.  C 
£&i43,  ifay  9,  1911.  Mso  Mid,  in  rc^rd  to  ilie  sale  of  certain  land 
condemnoa  for  a  cut-olT  in  Mantua  Creek,  N.  J.,  that  under  the  broad 
aulhuritv  conferred  by  tliijt  ac:t  the  Secretary  of  War  could  legally 
convey  t"he  same  by  warranty  deed ' — the  former  owner  claiming  that 

'  Iubiaui>uiiuuilat«d  Jaljr  3, 1911.  tlie  AUurni!)- UeiHml  held  timl  the Mrlivr  r«so- 
Iiilion  (li  lUti  uinal  boud  migbl  bo  nigudcd  lu  "lui  Mttin^ibhiiient  of  thu  irxiiliiig 
Iftw^M  and  n  rtmuDiiitian  of  &o  mifptiu  wat^r  cr«il«d  by  Ihn  Sui^  loi'k  nnd  dam, 
Rlttaough  out  OS  an  abaadoniiKnt  td  thoM  utmcluna:  that  thid  art  ion  wiui  a  Hubvun- 
tial  cMnpluUKw  with  the  coaditioD*  of  the  ap^opdalic-ii-  that  uuiiitr  thu  panunount 
coatrol  ol  the  Uait«d  State*  over  lli«  Hudmn  Rivar  tho  Sui>>  lixk  und  dam  could  be 
lemoved  u  an  obetructiun  to  nuvjgatiuu:  and  that  th«  aiivmpiwl  roadading  ot  the 
garlier  action,  after  it  Imd  bcn^n  accepted  and  ocli^d  upon  by  th«  Fodnrnl  Goveraroent, 
wn-<iaoprrnitiv«lod«f«ltho«secutioao(the  vorkauthonr.M  bv  Codki^m" 

'  Thi?  AitonMV  Oeaeial.  by  opinioa  dated  Apr.  S6, 1911,  h<-1d  tliut  tfaw  siatule  iri^-w 
aulburity  "to  adopt  a  fonn  of  dood  b««t  milod  to  the  particular  immariiiia  bi^iiig 
caniod  on;"  ihut  Ilio  I'nitnd  SlatM  acquired  a  foe  ttBlple  title  to  th«<  prt>p"rty  in 
<iufMtioD ;  and  tliut  the  tjecieiarv  ot  War  had  aulhorily  to  exacuU  the  form  of  wanaaly 
oood  aubmitted. 
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the  titio  uf  the  United  Statf»  was  limited  to  the  uae  for  which  <v>al 
rieroned;  and  advistd  lliat  Huch  a  deed  be  t«ndcrcil  to  the  Kighesfl 
bidder,  and  that  shoidd  he  refuse  to  complete  the  purohaao  the  deposn 
bo  forfwtod.     C.  316478,  Mar.,  1911;  Apr.  gt,  1911.  | 

X  F  2.  In  view  of  the  authority  conferred  on  the  Secretary  of  Wafl 
byaectionSofUie  art  of  August  II,  1888  (SflStat  423),  to  apply  th#( 
moneys  approprintod  for  river  and  harbor  iuiproTcnimi1.s  ''\>y  con- 
tract or  otfierwiae  oa  inav  be  most  e<'oiiiimii'al  and  advtintageous  to 
theGovomment;"  and  <>T  the  authority  conferred  by  sertion  5  of  the 
act  of  June  13,  1902  (32  Stat.  373),  to  direct  the  transfer  of  river  and 
harbor  pniperty  from  one  pn>iect  to  another  upon  proper  credita  and 
debiu,  heU  that  there  would  l>e  uu  legal  objection  to  aulhuriztng  the 
Chief  of  Engineers  to  permit  the  temporary*  transfer  between  projects 
tipun  8tich  equitable  aditi^tment  of  charges  and  credits  aa  may  be 
agreed  upon  by  the  locafeiij^incer  of!icers  conconied.     C,  WtOS,  Apr. 
£0, 1904-    Similarly  Jield,  with  reference  to  aiithorinng  the  Chief  of 
Bn^eors  to  permit  the  sale  of  unserviceable  river  and  harbor  prop- 
erty, under  section  6  of  the  said  act  of  Juno  13,  101)2,  whure  the' 
amount  does  not  exceed  $SOn  and  where  there  is  no  doubt  as  to  th4 
pR)prietv  of  tlie  sale,  so  tliat  the  cxcrci.se  of  the  authority  may 
reeiirdtxl  as  routine  in  its  nature.     C.  1SSS6,  Feb.  18,  1911. 

X  K  3.  Section  12-lt,  R.S.,  prescribes  that  the  President  may  cauae 
to  be  sold  any  inihlnry  stores  which,  upon  proper  in^^pcction  or  sur^_ 
vey,  appear  to  be  damaged  or  unsuitable  for  the  public  service.     ffrMJ 
that  the  tflrra  "military  sttu-cn"  does  not  include  public  property^ 
purclinsed  in  carrving  out  the  civil  works  of  river  and  harbor  improve- 
ments.   The  regulations,  however,  with  referen<'e  t<>  pioperty  account* 
abihty,  art  conttiincd  in  the  Army  Regulations  of  18(i5,  were  intended 
to  cover  all  public  property  under  the  control  of  the  Secretary  of  War, 
whethermililarystoresnrnot.     The  regulations  (and  orders)  relating 
to  the  ins]R>clion  of  unwirviccable  properly  with  a  view  to  its  condem- 
nation apply,  therefore,  to  public  property  usod  in  river  and  harbor 
irapruvements.    There  is,  hiiwcvor,  no  existing  law  wliich  would  pre- 
vent such  modification  of  these  regidations  as  would  authorize  tha^ 
firoper  engineer  officer  to  dmp  ^property,  other  than  mihtAi^'  stoi'O 
romhis  returns  on  lii.t  own  certificate  that  its  condition  resulted  fror 
wear  and  tear  in  the  service,  that  it  was  worthless  and  had  been 
destroyed  in  his  presence.     C.  3419,  A»ff.,  1897. 

Z  F  4.  Section  5  of  the  river  and  harbor  act  of  June  13,  1902  (32 
Stat.  373).  provided  that  "when  any  land  or  other  propi-rty  which  hi 
been  heretofore  or  may  bo  hereafter  purchased  or  acquired  for  th 
improvement  of  rivers  and  harboi-s  Is  no  longer  needed,  or  is  no  lot^F] 
serviceable,  it  may  be  sold  in  such  manner  as  tliu  Secrolaiy  of  Wai 
may  direct,  and  pruceeiU  credited  to  tlie  appropriation  for  the  woriL 
for  which  it  was  purchased  or  acquired."     In  carrjHng  on  the  work  cfl 
improving  the  harbor  al  Mobile  various  sticks  of  timber  and  a  number] 
of  sawed  logs  which  had  escajwd  from  booms  and  rafts  were  recovered 
from  the  stream  and  many  of  tlicm  had  been  there  for  more  than  thirty 
days  and  wore  without  murks  that  enabled  their  ownership  to  be 
determined.    Hfld   that  the  material  might  properlr  be  treated  as 
abandoned  and  a.s  belonging  to  the  one  recovering  it;  i.  e.,  the  I'nitcd 
States,  and  as  the  material  was  acquired  in  pro»i\cuting  the  work  of 
improving  the  harbor,  it  might  legally  bo  used  for  that  purpose,  andd 
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if  it  was  found  not  to  be  n4>eded  or  serviceable  for  such  tu>e  it  miglit 
be  HoliI  as  provi.lrii  by  tlit-  slatulw.     ('.  tS65l.  Dtr.  18.  lOOH. 

X  (i.  TliR  Secrutiiry  uf  Wiir  may  {tvi'init  tliu  usu  of  laixl  undttr  lii» 
control  by  rnvocftMe  licMine  or  l»v  loase  undpr  the  ttcit  of  July  2S, 
1892  (27  Slat.  321).  C.  S4t,  Aug..  18j9.  On  the  question  raised 
as  to  the  authoritv  of  the  .Secretary  of  War  to  lea-se  a  frontago  on  th« 
tidal  canal  in  Oakland  I  [arbor,  Cul..  to  a  bridge  coinpany  owning  the 
abutting  property,  and  on  prolpot  ^ain.<tt  such  lease  a^  imposung  a 
burden  on  coniuiercp,  htUi.  thar  tho  prolwit  was  wthoiit  merit,  as  it 
claimed  a  right  in  the  abuttinft  owner  to  appropriate  a  particular 
portion  of  llie  )iroperty  of  tiie  l*nit<*d  .States  for  its  own  private 
business  and  to  use  llie  same  without  charge  to  the  exclusion  of 
others;  that  if  llii*  lands  art  not  nou?  required  for  public  use  Ihey  may 
be  leaaed  under  the  art  of  July  28.  18U2  (27  Stat.  :12I);  and  that  if 
they  are  no  longer  nteded  they  inay  be  sold  under  section  h  of  tho  act 
of  June  i:j.  1H02  (32  Stat.  .-iTS).     C.  19015,  Jan.  i,  1906. 

XI  A.  Held,  that  the  Miasisaippi  River  Commission  derived  no 
authority  from  the  statutes  reJating  to  its  functions  to  make  allot- 
ments of  the  moneys  aj)])roprint«d  by  Congress  for  tlic  improvements 
proposed,  [ts  province  is  to  indicate  to  Congress  what  imnrnvemi-nts 
are  needed  and  how  much  should  he  appropriated  ihei-ei'ir.  It  has 
no  authority  to  disburse  money  appropriated.  An  allotment  made 
by  it  is  to  &e  treated  by  the  .SVi-etaiy  of  War  as  a  rcoomrnendation 
only.  The  Secretarj'  may  adopt  the  rcoomrnendation.  but  i«  the  dis- 
bursement should  not  omit  any  of  the  works  spiTially  designated  by 
Congress  in  the  appropriation  act.     F.  43,  t87.  Od.,  1890. 

ZIA  1.  //cJ^.  that  tne  maps  prepared  by  the  Xlissisappi  commission, 
under  appniiiriations  by  Congress,  may  legally  be  disposed  of  iil  the 
discretion  at  the  commission;  it  Wing  evidently  intended  by  Con- 
gress that  the  information  therein  contained  should  be  made  public 
and  circulated  for  tho  public  use  and  benefit.     P.  SS,  326.  Juhi.  JSS9. 

ZI  B.  Tbi*  duties,  under  the  law.  of  the  Mis.souri  River  Commi.ssion, 
composed  piirlly  of  civiliaas,  i-elate  exoUisivelv  to  cert»in  work  quite 
other  than  the  estabhsliinjj  of  harbor  lines.  It  is  tlierefore  not,  as  a 
body,  subiect  to  the  dii-ertions  of  the  Si^on-tary  of  War  in  tho  matter 
of  establishing  harbor  lines,  nor  are  the  civilian  members  subject  indi- 
vidually to  his  orders.  Thus,  while  they  may  cotLsent  to  establish 
such  lines,  it  is  preferable  for  the  Secretary  to  cause  such  work  to  be 
done  through  engineer  officers  of  the  Army.    P.  66,  £18,  Oct.,  IS9S. 

ZI  C.  Heitl,  that  the  allowances  for  the  traveling  expenses  of  the 
civilian  members  of  the  Mississippi  and  Missouri  River  Commissions 
were  not  regulated  by  any  onler  of  the  War  Department  regulating 
the  allowances  of  civd  employees  of  tlio  military  esl ublishment,  but 
were  such  as  are  fLved  by  statute.  They  are  not  thus  nece>eiarily  S4 
per  diem,  since  the  statute  law  provides  for  the  reimbursement  of  their 
actual  necesearv  outlay ,  which  may  be  more  or  lessthan  this  allowanoe.' 
P.  44  477,  Jan..  1891;  C.  17890,  Apr.  29,  1905. 

XI  D.  On  the  question  raised  as  to  the  subsistence  of  the  wives 
and  guests  of  the  members,  etc.,  of  the  Mississippi  River  ConiDiiasion, 
under  the  provision  of  the  act  of  April  28.  I'JU4  (.'13  Stat.  4yfi).  for 
"traveling  and  miscellaneous  expenses  of  the  Mis.iissippi  River  (iom- 

'SeeDig,  Rooiul  Camp.  Dec.,  vol.  3,  puv.  839  Wid  iHl. 
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nuBsiun,"  etc.,  Md.  that  the  right  to  subsistence  is  one  wluoh  accrue 
only  to  the  rtK-nibiTS  of  ihn  conimisiiioii  and  their  mtt horiwd 
antaaad  employees;  ami  that  in  the  absence  of  legisluliun  fertile  sul 
si.ttottoo  of  tmi  wivt^H  or  giiosts  of  the  members,  the  saino  would  not  be 
legal.     C.  J7S90,  Apr.  29,  1905. 

CKOM  BIPXRKH  CB. 

/Mp"ff See  ARMY  IB  9. 

HAVY. 

DtMtUrfiwn See  ENUSTUR^-T  I  A  9  4. 

Prrt'iout  ifrnu  in SeeEwuBTMENT  I  D2a, 

Hrlaliii  rartt ScoRa.sk  II  I). 

RUvfmmt See  RxnitEMEvT  I  A  1  c. 

SSITTRAIITT. 
Prti*rvation  of See  Army  II  K  W  III, 

NEWSPAPER. 

RuU o/ noKinlrrcoum  in  U1IT See  WAnIC2c. 

8uppTt*»ian  of,  in  lime  ofviar Sw  Wak  I  r4  toS. 

K^hntnof.  rubjfct  to  mililarn  ronlnil SmWar  10  I. 

NEW  TRIAL. 

See  DuicifuxB  XIV  K 1. 


BOIXE  PROSEQUI. 
Bnttrmfof. Sec  Di»<:irLiNB  III  E6;  IV  BliVHS^ 

NOirCOmflSSIONED  OFFICER. 

Sii-  Aiiiir  1  t:  1  lu3. 

AbuMo/ioldiaw. ...,,,,.. 8ih"  Dkbehthis  IX  K. 

Appoiatmrnt ,,, tiee  Civilian  kuplotki  VITI  S. 

UOMMAKD  V  (■  1  «. 

Diirrttion  cf.  lu  to  complamtt Soe  Coumasd  VI  A  1  1>. 

Droppfd/ordrifTtien See  Dksertiox  VII  A  1. 

lioaninj/  moMu  by See  Ahtici.bh  op  Was  LXII  C  16;  B. 

i'MMT  loOTFMt  amlcFwr SoQ  CoMUAsn  VI  A  1  a. 

Itank<if. See  Rank  1  D  W  K. 

Rtduetton SeeCoHUAh'ti  V  V  2. 

Svmman/ diteharyf  of. Siw  Di-iaiAiKis  XXV. 

WvnnUqf.,... See  Army  !  K  I  a. 

2rONItfT£BCOURS£. 
Law  of,  in  war See  Wak  I  C  2  to  3. 

VOirPERFORXAirCE. 
Coairaa See  CohTRAcra  X  to  XI. 

NOTARY  PUBLIC. 

JMbMfmaNat SveAiiur  1  E  3  b. 

OMKaiumpbfKoi Soot.'n-iuAx  xmploth  VI t  to  VIII. 


HOnOB — OATH. 
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■■  HOTICE. 

Ofatrtpttnuttifhiit , Soo  CoJiTaaCTa  XI  D  2. 

OfatftpUmet  of  Toignaliait Sm  Orwicr.  IV  O  ft  n  too- 

ClVIUAM  K1«P[/>TRB  XI  A  S. 

Of  action  0/ rtviearinff  atitAority SeA  Di§cifl,ixb  XIV  E  9  e. 

Of  a/mmutalion  ofttnUnoe Soo  Pay  asu  alluwancu  III  C  1  b. 

Of  ronHnfmmt Soo  DiBcrirunK  XVII  A  ■!  a, 

Ofditc/iargt 8«  Discharoe  VIII  A;  XIII  D  1  to  »  b; 

XVI  E. 
DMCiiARoa  VIII  D2. 

Of  ditdiaryf  of  witneu SMDtsctrUNR  X  G  1, 

Ofditdiarge  (o  iiMru  kiWmt 8m  DiacnAiioB  V  C;  XIII  D  4a. 

dwmiitaf Sm  Omcx  IV  E  1  atob. 

fAminaltopriionerofmr SMWarlClld  (1). 
muMroul SmDiscdaror  Xiv  I>3,    ■ 

VuLUNTEEK  Aftur  I  Ii  1  a  (3);  3  ft  to  b. 

Oftirdir SMCoMMUKtcATtoxal  B  1:  1  a;  2. 

Ofntifttntra ,..Sm  RRTtRKMKKT  I  A  1  b;  I  D. 

qtadtoollia SmTax  IV  B. 

Of  Kimmary  dittntMal SMOfWce  IV  E2  bloe. 

Of  lUA prnrum  aitd dirmitml Sw  DiNnruN'R  XII  B  31  (3)  (6). 

to  remoif  iirtfH 8««  Navioabt.e  vatbrh  VII  A. 

To  tptrify  thanga  in  a  bridgt Se«  Navioablk  waters  IV  A  to  D;  P 

ToiquaKtn  on  mUiboy  ruemation.. Sci«  Puauc  ntui-KUTV  II  B3a. 

mnsAircE. 

Uotpital,  not.... RdtirLAiuN  V. 

xruiirc  PRO  ttjvc. 

Aee*ptaau  of  Trtiiynatvm .....Sm  Civilum  kmplotrs  XI  A  I. 

AppoiinimtTiU SeeToKUAKD  V  C  1  ■. 

Laws  1  B  2, 
AppointmenU  of  nonrommiuiontd  offietrt.t^  Army  I  E  2  0. 

Approval  of  advrrtijtimtml Sw  Contracts  V  A. 

Approval  of  gmtuittrut  iuuet See  Pat  and  allowancbb  II  A  3  *(4'\  (i\ 

Cmnan of  juri* Action Bm  PutiMOfRortirrT  V  R  2d. 

CharnfH SwDtsctPitNK  II  TI  1. 

Ihirhirijr Sm DiaCHAR'iB  X!V  A  2. 

Ditmiual  unaulhoriicd. 8m  Pat  AMD  allowanch  III  A  la. 

Ltna  ^aWiux  mmj  not  br  granted 8m  Abizmcb  1  fi  1  c  (2):  II  B  10. 

JftUhr  out Sw  VOLUNTKSR  AlUIT  IV  U  3  to  4. 

(Mer. 8m  Communications  I  V. 

Parian , ,,.Sm  nKiKirrtoN  XV  A. 

Pardon  VIII 

Bout 8m  AixowANLEM  1  B  1  ■. 

Srparation  from  lerviec Sea  Pay  avo  ALr.owANCKii  I  A  1  b, 

VTTSSE  COBPS.  ^ 

Son  Armt  I  G  3  d  (0)  to  (7).  V 

Ltavtofabtmet See  Army  I03d  (O)  (a)(2i. 

Slam See  Armt  I G  3  d  (6)  (0)  tl]. 

injSSES. 

StitCut See  AnaaNOK  I  D. 

Subtiitenctti/. Seo  Armt  t  G  3  (6)  (3)  (o)  [4]. 

OATH. 

AuOiiotiiii  taadminitltr See  OmCB  III  AS  b. 

Membert  (tf  general  murt-martial Seo  Articlb*  or  WarLXXXIV  A  toC4, 
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OATH   or  ALIJOIEKCE — OFFICE;   SYSOPSIB. 


OATH  OF  AUEOIANCE. 

SeeCLAUM  VII  A. 

Pritonero/viar Rm  War  IC  11  p  (S)(o). 

UniUddUUt  VoluiilttTM Sm  VoLinrreiiR  ArmyIICS. 

OATH  OF  ENLISTHEHT. 

Fixm  dal*  <tf  mlutnunt See  EKmrruBNT  1  A8«, 

JVetOMRIui/bi  vatidillf Sets  Esuin-itKXT  I  k  2. 

OATH  OF  OFFICE. 

SwOmrB  Id  A»a;b. 


OBJECTION  TO  EEEnUSTHENT. 


O/deMrltr. 


SccDiHOiAMB,  IIB2«;XICi. 

Emijktmkkt  1  j>  3  c  (13). 

OBSTRUCTION  TO  NAVIGATION. 

Sto  NAl-tnADir.    WATEM  I  U>  11. 

Bridgtt 8ee  N'AvibAu[.K  WATeiuIlI  A  2  li. 

Bgamtnetor Stw  Navihaku(  watkhm  X  C  1. 

OBTAINING  MONEY  UNDER  FALSE  PRETENCES. 
ByiolduT See CuHiuMD  V  ASf. 

OFFICE. 

L  DKFINEU Pa9t79« 

A.  Cbeatiso  Towsr  Phrhcribbb  isaDBST*  or  Oppicb Pa^r  ?>7( 

■      n.  APPOINTING  I'OWEK. 

A.  Can  Not  Chkatx  Orncn. 

1.  Can  not  revive  au  office  ihat  baa  onwd. 

B.  MuHT  KiiBi>  OrncKH  Fillkd. 

C.  Advamcshkht  »  BY  Apfoimtmint  or  Prouotioh. 

D.  NoHCNATtOK   via    PbBVIOUA   Oct^UfAXT, 

E.  Ai-i-ciiNTiNa  PowKR,  Wrkn  Exhavktkd. 
m.  APPOINTMENTS. 

A.  OiuotNAt.  E.*iTat  I«T<i  Skkviob. 
1.  Sourf*. 

«.  From  United  BtaUs  MUlCary  Aouleaiy Paffi', 

b.  F^m  rank*. 

(1)  MuMboaciliEen. 

(2)  Miiat  be  \taa  (hiui  30  yvan  of  »sc. 

(3)  Huat  havn  H>rvrd  Woyoan, 
'  (a)  Purlou(tli  ii'jt  (lodueted. 

(4)  Fbyxical    uxuniiuilion  not  udo  of   two  nEuninallouii 

mquiKd. 
(6)  BialUB  ol  «li«ibiUt}-. 

(a)  Mny  bo  lout  howT 
e.  From  civil  life. 

(1)  To  Porto  Rinn  rvttitnont i'^T**'] 

(2)  To  Medical  Corpe. 

(5)  Age  limit. 


^                                       OPPIOK:  8TN0P813. 

^793^^H 

m.  APPOINTMENTS-CoDlinuwi. 

^^1 

A.  OutatKAL  KsTKV  IsTo  t^KKriCK— ContiiHud. 

^^^H 

2.  HeceBH  uppoiiiimwil. 

^^^1 

3.  Appuliiuuetit  with  i-ouMnt  of  8«ti»l«. 

^^^^1 

4.  Appoinunetit  by  Prcwiilent  alone. 

^^^H 

Pag*  800       ^^H 

(1)  Rmppointmoiit  of  dut^lurgod  cndel. 

b.  VoluDtcer  regimUDt — rield  and  nufl  olGcen. 

^^^^^ 

e.  Diaulated  officer. 

^^^1 

Paft  SOI        ^^H 

S.  VMting  of  offlc*. 

■ 

•.  Dull)  fixed  by  tM:r«plaii<M>. 

^1 

(I)  Kxi«ptinn:  Ajipoinlinoiilx  from  UniUxJ  Stulia  Mtliboy             ^^ 

Acudcinj-. 

^^^H 

b.  AppoililJimnlB  frum  ruiib). 

^^^H 

c.  Appuiuiiueul  of  HUiveoiiH. 

^^^H 

7.  Accepuirnei, 

^^^1 

•.  Expnw  or  implUd. 

^^^1 

'                          a.  OatliK. 

^^^^1 

■.  Ontli  of  offic«. 

^H 

( 1 )  Authority  U>  adminwUir  ipvoii  by  law 

Pag*  sot              H 

(2)  PoKlmwIntt-ati  not  i(diiiiDi»(«r  looffic'ur. 

^1 

(3)  Xow  (Alii  MquiiwI  oftur  ronAnnation  of  ncvm  *pp»in^        ^^^| 

meut. 

^^^H 

(4)  Muat  ak«  oalh  prmcrib«iJ. 

^^^H 

b.  Authority  l«  iidtuinwt«r. 

^^^1 

(1)  In  iavefilitcarioni). 

^^^1 

(2)  For  purp<iMvi  ol  adminuttBiioo. 

^^^1 

B.  Prouodon. 

^^^H 

1.  By  Hiuiority. 

^^^H 

a.  Ext-'Option. 

^^^H 

Page  SOS              ■ 
ial.                         ■ 

(2)  8ent«iic«  of  HUi)[ienKJon  by  geacnl  cowi-inv 

(3)  Su«p«nifiion[romproinotioii,uponbilureinas»iainftUun.             ^| 

2.  No  vwtnl  richt  in  promotbn, 

^^^H 

3.  VwtiiiK  of  office. 

^^^H 

PagtSOt       ^^H 

(1)  Ptovided  acceptance  tulLowH. 

(8)  No  obllgatloa  before  date  ufappointnuiut. 

^^^H 

(3)  Comminion  not  delivered. 

^^^H 

(4)  Prumotion  eubjoct  lo  examiiuitioo. 

^^^H 

(a)  SicknoM  ii  nn  ezi|>eory. 

^^^1 

PagtSOS             ^1 

4.  By  opentioD  at  law. 

^M 

fi.  Acceplaoce. 

a.  Expre»or implied. 

^^^H 

0.  Frum  line  to  staff. 

^^^1 

a.  R«quijee  appointment,  conArmation  and  commliaiaa 

C.  TiuNHrKu. 

1.  Rights  whii:h  accrue. 

^^^1 

D.  DrTAiLBD  Staft. 

^^^1 

I.  Oflic«  v«t(ta  by  detail. 

^^^1 

P^gtaOi             ■ 

b.  Fof  tour  yeant. 

^B 

e.  Detail  to  ganeral  staff  ccvpa  of  a  dutaiW  titaff  officur. 

^^^^H                   d.  Redotait  o(  lieutenant  colonel  to  inspectot  geuumi 

'a  depart-      ^^^H 

^^^^B 

J 
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OmOB:  SYItOPBIS. 


m.  APPOINTMENTS-Continiwd. 
D.  I>BTA:i.it[i  Statt— <;ontiDucd. 

2.  Piromotion. 
B.  CuivMs  reliii(. 
b.  May  b«  rodotAlIm) PofetOT, 

3.  Bdievod  in  emiTgntnry. 

4.  Mny  tmiuifAT  on  linn  oflirvr  with  (ithtr  lino  oflicon. 
B.  AiToivTMENTs  BY  Secrbtabt  or  War 

1.  Votmnftrikna. 

3.  PayiuMten'  clorb. 

3.  Master  of  th«  Sword  at  WeelPoJnt. 

F.  RumRATiOK  or  OrricKK  LsaALLV  Ssi>*uatei>  man  Ssuvios. 

I.  By  appointment  only Pa 

G.  Tbxobe  or  OmcB. 
IT.  VACATION  OF  OFFICE. 

A.  Bt  AccsmNO  ANorBitx  Oppicb. 

1.  G«n«ml  rule. 

a.  Accepting  other  office  in  Amy. 

2.  Under  aection  1S2S,  Reviwd  Sutiutw. 
K.  EsonnM  ei  eangiMdonal  power  to  riiae  amiM PafiSef' 

b.  "RxerdMfuiictioiwotdviloSc«''doSa«d. 
e.  "Civil  oiSce"  tne^n^  public offiet. 

(1)  I'iviluUicnt  which  CMi  nut  bo  hold Page  81$ 

«,  OflicM  which  ran  b»  held. 

11)  lu  luiliciu. 

(2)  In  Phihppinn. 

(a)  DlgbureiDg ofRcer Pofti 

(6)  Fowor  of  justice  u(  p«ac«. 

(3)  la  Sute  VDluntM>n>. 
(a)  In  DiaVicl  voluntMrs. 

«.  PoMtion*  which  am  not  ofEcM. 

(1)  Devittng  »awt<ra^  Rystom  (of  a  ciiy.  _^ 

(2)  Cftutni]tingeiigin«ettodtyQr&ai«ottdab...  PoftStt 

(3)  IHniclorof  bannoMoiitvpriBo. 

(4)  Attending  civilian  ptUentawiiugaoD. 

(5)  Oonnultiug  engiuoer  to  dty  boud. 
(S)  Country  under  tniliutry  control. 

(a)  is  Cuba  &nd  Porto  lUco. 
(i)  In  Philippino  liOnod*. 

|l|  AdmiiiiMlenxl  by  tlie  Army  ....     Paft  I 
[2]  \\TMin  ndminisiisrtKl  by  th«  civil  ^vnm- 

■nent. 
{3]  Dotail  with  governor  genscal....  PafftSU 
[7)  AdviiwTydutyinconnnctinowithintcnMlioaftlboaiuIvy 
CDOimisuon. 

B.  XTmik  BBcnoN  1334,  RBnsBD  &T\rvTw. 

1.  Aariadnttin  on)poo«T  work  for  State PaftSlt^j 

2.  Detailed  with  World's  Fair  Commiwion.  fl 
0.  Bt  Appuistme.nt  or  Succ-bsboh.  ^M 
D.  By  ItuiOKATigs'.  H 

1.  May  be  revoked  b«forc  accefUoKt. 

2.  By  un  {DMine  officer P^4tS 

5.  With  fiMtf 


office:  8VS0P8I9. 
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IT.  VACATION  OP  OFFICE— ConUnued. 

D.  Bt  RssiaNAllOK— Continued. 

4.  Of  dmerter. 
6.  ArceplaiicR  of  rmiipuiLioa. 

a.  May  ln^rcfiiiKtcl. 

b.  FuwiT  to  accept  may  b«  delegated . 
«,  Notificalion  td  acceptance. 

(11  Constnictiv*  aoUfioiitinn- 

(S)  By  appoinUnont  of  jniccwin* J'agt  817 

d.  Xot  revocable  aftdr  notificatiou. 

(1)  Bvcn  if  acceptance  i«jn/uniro, 

(2)  R«mark8  in  acceptance, 
fl.  Character  of  difchaf^. 

E.  DlSUIBB.lt,. 

1.  By  seiilenceof  coiirl-martiftl. 

a.  Dnto  of  coiirtnnalloii  fixM  <hte  of  dlamlaal. 

(1)  Previous  dale  can  nnt  be  fixed Pagt  81$ 

(2)  Oaae  of  foilute  of  oolilicatioii  duo  to  capture  by  uDUmy. 

b.  Irrevocable  if  legal. 

(1)  Ifillcgiil,  office  not  vacated. 

(u)  De  facto  officer  muatered  in,  vice  olBcer  it1«f{Ally 

(linuiMed Page  «I9 

ft.  DoM  Dot  render  inelijlible  (or  appointment  to  office  or  enliA- 
ment. 

2.  By  order  nf  I>Teidd«Rt. 

a.  Remove*  from  oflice. 

(1)  Vilietlier  members  of  aiilecedent  «]\-iM)ry  board  were 
Bworn  or  not. 

b.  Date  of  ifl  date  of  notification Pagr  tttO 

(1)  Pale  fixed  <n/u(un>. 

e.  By  officer  iiif«irior  tn  Pnsidcnt. 

(1)  By  Secretory  iif  Wnr. 

(2)  By  ofEcer  Inferior  to  Secretajy  of  War. 

d.  Irrevocable. 

(1)  If  revoked  atatiu  of  ^(/octo  officer  atlachnn...  FagettI 

e.  Charact«r. 

I.  Don  not  render  penon  fneligiible  for  appoinUneni  or  enliitmeDt. 
(,  Cndetd. 

(1)  Bumniiuily  dischai^od. 

(a)  For  cause. 

(b)  Irrei'ocable. 

(e)  IHHcbfUf;^  is  without  honor. 

F.  Bt  FAiLiNn  TO  PAas  Gxahinatiok  Afren  Pnovonox  Stnunr  to  Bxahi- 

NATION. 

G.  Or  Battauon  Stait  OrnCKHeBvDKTAiL  ELeawBKitK PagtSt! 

V.  OFFICE  IN  VOl-UNTKKItS. 

A.  Am-ointukst. 

1.  Ki«!ulivo  luk»  power  to  praacribe  mice  of. 

5.  Aciepunce  of  Preeideiitial  appofntroent  McWMy. 
9-  Restoration  lo  command  of  dimilned  ofilcer, 

a.  I*  new  appointment  t(  Volunteer  Army  utill  exlsta. 

b.  ImpoMdble  after  Volunteer  Army  ha*  been  miuteted  out. 
4.  State  volunteera. 

a.  Past  appolDtment  by  eoremor  not  lo  be  held  to  be  unconMitu- 
tJonal. 

b.  Governor  appoints  by  authority  of  United  States  under  act  of 
April  22, 1898 _ Pag*StS 


i 
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T.  OFFICE  IN  VoLUNTKEKS-ekKHinued. 
A.  Appoimtmknt— Coit(inu»]. 

4.  Stttto  voluotewB    Cootiinicd. 

c  OffiroinStAt^  v(iluDt««9BuiK]ogowtomilitU7oflicviii 

Anny. 
d.  Thr«e  porticB  to  tli«  uppoiiiUBent— th«  United  StatM,  ttio  Swe, 

ftnd  the  individual. 
•.  Power  to  appoint  fncludei  pow«r  to  ftll  Tacaudea. 

6.  Vflating  nf  office. 
1.  Wli«n  appointed  by  Praddaot. 

(1)  Diilo  o(  acc«ptaiii:e  tixw  iluti^ Papti 

(2)  KvcER  if  rcmndiol  Ivgi^lnuou  git  m  pay  for  Mrvk* 
vioiw  lo  data  ot  accftpiance, 

1>.  Appoinuneni  by  gareniov. 

(1)  Volunteer  offioo  voatM  through  miuiUir-Ln  only. 

(2)  IHW  ot  miwMr-in  (Um  date  ol  v«uing. 

(3)  DaW  pwYtam  to  muale^in  cslh  not  be  fixed. 
$.  Dtfieloo^exn. 

■.  Acta  l4wtul  M  Ev  aa  rigbia  of  tblrd  ponratie  Hr«  mDceroed. 

7.  Vacation  of  office. 

a.  By  accepting  another  office  In  the  voluDt«M« 

b.  By  ubauduuing  oflice. 

c.  By  sununaf)-  diKinlwiil. 

d.  Two  officee  may  be  held  without  vacxting  either.  tIe: 
(1)  Public  civil  offic«s  may  acMipt  a  volunl«i.-r  comminiiait^ 
(3)  Volimteer  officer  holdiiiR  oflce  in  fU^u  Army. 

(a)  Re^br  office  vMiing  Knt 

(b)  Voiiinlri'r  uflice  vrating  finit PofeSU 

a.  By  abollihlug  office. 

1.  By  ■fntunceo(g«n«mlcourt'nuutial, 

I.  A  public  office  '  is  a  place  created  by  statute  or  hy  virttie  of 

powtT  cuiifurred  by  statute,  for  the  uurpu^  uf  the  admiaistruUon  of 

public  affairs,  and  the  holder  of  which  is  appointed  or  elected  and  not 

'  An  office  h  a  public  sution  or  employment,  coafcired  by  the  appoinUaeoi 
govenunent.    The  term  fimbracai  thu  id(.-iu<  of  teoutw,  dunition.  emoluindnt,  i 
dutin.    Thodulimarocontinuingiuid  pornunnnt,  not  occwionnl  and  leoiporary,  i 
are  defined  by  ruleapreacribed  by  govemmeac  and  not  by  oontract.    V.  6.  t>.  Hait-" 
welt,  S  Wall.  SSS;  UT  S.  v.  QeimSx.  99  U.  8.  506     »m>  alao  U.  8.  v.  Muual,  124 
id.  307:  U.  S.  v.  Mautieo,  2  Broclc.  08  (Pedum)  ('aim>.  N'o.  1S;47>:  U.  S.  v.  OlooBf 

02  B«aedfet,  306  (Pwlcral  Cteee,  No.  14612);  It.  ><  Hiihii<ray,  71  N.  Y.  2S8;  Row- 
V.  Mayor,  B3  Id.  372;  People  v.  Dimne,  121  id.  307;  In  rt  Corli*,  II  R.  I.  «0; 
WOcox  V.  PMple,  90  III.  ]8C;  Tbnicii)  v.  Langdoii,  40  Mich.  073;  Sulo  b.  De  Gr«M, 
n  Tex.  3ST;  13  O^iinic  Atty.  Gen.  IIIO;  30  id.  680;  4  Comp.  Dec.  69«,  and  authoriliet 
cited.  A  public  officer  la  the  incumbent  of  an  oflice  "who  exerciaea  coatiouuuatv, 
andaaapvtof  thoiecularandperauuieDtadininiatraliouoftheGovanitndut.  iw  pnb' 
lie  powen,  truala,  and  dutioe."  Sheboygan  (^.  v.  Park«iv  3  Wall.  93.  In  riew  ol  the 
praTiNona  of  the  CooBtilutiou  a*  lo  the  appolnuueut  of  omcera,  unlem  a  nerauo  In  the 
eerflce  of  the  United  8tai«B  bolds  hia  place  by  virluo  of  an  appoiotmeoi  bv-  the  Preri- 
deo  t,  ur  of  one  of  the  courui  of  law,  or  hoada  of  deparUsoDta.  auihoiicod  by  law  Co  make 
■uch  nppointmont,  be  ia  not,  strictly  epealdDg  an  offloer  a  the  United  8tat«e.  U.  S. 
v.Gomiaine.9»i;.8..608;  U.  8.  v.  Mouut.  124id.307;  U.S.  u,  Smith.  id.KU;  IComp. 
Dec.  540;  4  id.  70.1;  &  id.  64S.  An  offlnv  of  th«  Army  ai  Navy  of  thn  United  SialM 
holds  hi*  offlro  ni,  Iho  will  ot  the  Bovereifni  power,  and  not  by  i-ontract  Creuahaw  v. 
U.  S.  134  U  (1  911(24  0.0.67).  Rank  la  not  office,  amid  i.  U- S.  4$C.  f,  <».  A 
militATy  olBce  ia  a  public  oflice.  Oliver  r.  Joamy  City,  63  N.  J.  I..aw.  96  (34  Vr.  96 1 
^  Atluitic  782).  For  *am«  cam  in  court  of  errora  and  appuals  ul  N.  J.  aee  63  N .  Ij 
Uw  634  (34  Vi.  634  or  44  Atlantic  709);  Kerr  i>.  Jonea,  19  bid.  361.  ^ 
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«mployed  by  contract  mcrelv.  and  is  voi'ted  with  functions  involving 
the  Action  of  some  part  of  tfic  miir)uiier\'  of  ^>vonimi'iit  (k-gUlativo, 
executive,  or  judicial)  belonging  to  the  political  community  wboae 
ngwit  ho  is.  C.  SSOl,  May,  1896;  R.  Sd,  SBS,  July,  1868;  S8,  gS, 
fyiy.  1868:  SO,  p.  437,  Jun^.  1870. 

I  A.  Offices  are  created  by  law  and  the  power  to  create  an  olTice 
involves  the  corresponding  power  to  prescribe  the  necessar>'  incidents 
of  such  office  such  as  tenure,  salary,  emoluments,  and,  «itnin  certain 
limit*.  contUtions  of  eligibility.     (\  ZSiZS,  Apr.  SS,  1908. 

II  A.  As  all  offices  in  the  military  establishment  are  created  by  law, 
thcExecutiveif*  without  authority  to  establish  or  maintain  of  Ki-es  which 
are  not  expres»ily  provided  for  iu  i^uitable  enactments  of  Congress  or 
to  increase  their  number  unless  authorized  to  do  bo  by  law,  either 
expressly  or  by  necosaaiy  implication.'     C.  ISS44>  •/«"•  *'.  f904. 

n  A  I .  An  officer  of  volunteers  was  sentenced,  by  a  general  court- 
martial,  to  be  dismissed  the  service  and  to  be  confined.  He  waa 
later  pardoned  bv  the  President,  who  uwd  the  words:  "Kcstorehim 
to  his  former  rant  and  position  in  the  service."  In  the  mean  time  the 
regiment  of  which  he  had  been  an  officer  had  been  mustered  out. 
HfUi  that  although  the  lunguiige  of  the  I'rc-sident  was  fit  and  proper  for 
an  appointment  to  office,  it  did  not  operate  to  invest  the  man  with 
office  since  the  office  had  ceai^ed  to  exL-^t.     0.  SS071,  Aj>r.  II,  Iffm. 

n  B.  The  Constitution  vests  iu  Congress  the  nower"to  raise  and 
support  armies,"  In  the  exercise  of  that  power  Congress  determines 
the  composition  of  the  commissioned  personnel  of  theseverni  hriinchoH 
of  the  line  and  departments  of  the  staff.  Held  that  it  is  (he  duty  of 
the  appointing  power  to  see  to  it  that  the  offices  which  make  up  the 
Mvoral  branches  of  the  miUtory  establishment  are  at  all  times  kept 
filled  to  their  authorized  statutory  strength.     C.  21053.  Mar.  S.  1910. 

no.  Advancement  in  the  midtary  establishment  may  be  had  in 
two  ways — by  promotion  or  by  appointment.  Thus,  an  officer  of  a 
particular  branch  of  the  line  or  department  of  the  staff  may,  upon  the 
occurrence  of  a  vacancy  in  his  arm  or  department,  be  advanced  to 
fill  a  varaniTv  caufle<i  by  the  death,  resignation.  di.imissal.  etc.,  of  a 
Kuperifir  in  the  same  line  of  promotion:  or  a  vacancy  may  occur  in  the 
lowest  grade  of  a  stafT  department,  ami  may  iJius  l»e  filled  by  appoints 
ment,  tliat  is,  by  the  selection  of  a  duly  quatified  pennon,  ami  oy  his 
nomination  and  confirmation  in  the  manner  pn^cribed  in  the  Con- 
stitution.    C.  194SS.  Mar.  17, 1006. 

n  D.  Where  an  o/licer  dul^  appointed  to  ofRce  rotusoe  to  accept,  his 
successor  is  nominated  in  hui  place  and  not  in  that  of  the  preceding 
inctmilwnt.     C.  '239H3.  Oct.  7. 1908. 

n  E.  Where  an  appointment  to  a  specific  military  office  has  been 
duly  made  and  accepted  and  has  taken  efTect,  held,  that  the  appoiat- 

■  iA»\.  Gvu.  Juhti  C.  frtmoDttCommandiD);  ttiK  WMtura  Uepttrtmeut in  1891,  claitiied 
tli«  riglit  (u  nj)|Kiiiit  olBceTN  to  oxMting  oIHcib  and  la  officu  that,  did  not  exist  rsri^pt 
M  to  tlw  cUun  that  bia  appointmnit  crmt«d  micit  oBlcw,  and  actuallj'  mide  Riich 
■ppednUDeatc  He  hxl  no  power  to  creute  office,  aod  no  auihority  to  apixiiiit  olEc-em 
U  public  a(Ec«.  8eo  R.  and  P.  456,  82S.  Pitwttr  of  appointment  undftt  tho  Uniud 
Slab*  can  not  b*  communicatod  by  act  of  CnnKrem  to  ponona  not  named  to  ibat  «nd 
by  the  ConnltutioD.  a  Opliw.  Atiy.  Oeii.  41,  The  President  can  not  appoint  a 
greater  BumbM  ol  quanennKsier^  iii  Uie  rcgulur  Array  tbwi  that  fisrd  bv  luw.  Mont> 
Bomory  v.  U.  8.,  &<:.  ('.  D3.  Appoinlnwnilji  ran  not  be  made  by  l«Kiiilai.ive  nnoctmont. 
Wood  t',  U.  8,,  10  C,  r,  l&l.  For  conttitulioiial  ruleeoverniiuappoiiiiiDenta  looffloe 
8M 13  Opin.  Atty.  Gen.  516;  15  id.  3,  IT  id.  &3T.  and  23  id.  S7i. 
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tag  power,  as  lo  that  office,  ia  ahtniMed.  The  Rxecutive  msr  indeed 
corroot  va  error  (of  fact)  in  tho  dole  of  such  appoi»txaflnt<,  out — no 
such  error  exhttiii^ — lie  c*ti  not  remake  the  same  oa  uf  a  diffuroat 
and  earlier  (WU',  eitln*r  by  his  own  action  or  by  means  of  a  renoniioA- 
tion  to  the  Sonato.  for  thu  pnrpuso  of  rcdrossing  an  injury  or  erioToiioe 
claimed  by  the  officer  to  have  reniilted  from  tJie  date  onfdnally  eiven 
to  the  appoint iiu'iit.  For  such  would  l>P  a  {'raitling  of  rtlxt^txiA 
relief  of  R  (Mirt  wliich  ran  bo  arcnrd<vl  onhr  oy  Congross.'  a.  J^S, 
£08,  Ffb.,  Ism;  V.  19050.  Afay  7.  1900.      '  A 

III  Ala.  ihld  that  the  leffialatiun  of  Congress  in  r^ulating  appoints  V 
menta  to  the  lowest  commis-Moned  ^nde  in  the  Amiy  recognuies  the 
graduating  class  of  the  Unitvd  Stall's  Mililnry  Academy  as  the  prin- 
cipal and  primary  source  of  supply,  and  failing  from  this  source  in  the 
numbers  neccssoiy  to  fill  vacancies,  it  rwognixcs  for  such  appoint- 
ments apphcanta  from  among  qualified  cnhated  men  and  from  civil 
life  in  ttiat  ordi>r.  Hold  further  (hat  all  varancies  exinling  July  I 
each  year  after  nssigmnont  of  the  grnduuting  chis^  hna  bciin  ntade  are 
open  to  the  conipplition  of  enlisted  men;  that  qualified  civilians  are 
oligible  for  appomtincnt  only  to  such  vacancies  as  remain  after  (he 
ILit  of  enliated  competitors  is  exhausted;  that  remaining  vacancies 
luid  those  thereafter  occurring  are  properly  reserved  for  ill©  next 
Kradiiating  class.'  C.  S0S17.  Aug.  6,  IWB:  SS05,  Jvne.  1897;  tSllS, 
Am-.  8,  1911,  atui.  July  S,  1911. 

niAlb(l).  Wlicre   a  soldier   who  had   not  been  nnturaJixed 
desired  to  compete  for  appointment  as  a  lieutenant,  JuM  that  hom 
should  be  dii^chargcd  and  rccnlisted  immediately  upon  (he  complctioaB 
of  his  naturalization.'    P.  67,  155,  Dec,  ISOU';   6S,  186,  Oct.,  ISSS; 
C.  .SSee,  Jubf,  1897;  19108.  Jan.  S9,  190S. 

Ill  A  I  bi'2).  Therpquircmcnt  of  the  act  of  July  30, 1892(27  Stat. 
336),  that  enhsted  men  should  be  less  than  30  years  of  afw  in  order 
to  "compete"  do«*  not  require  tliat  thcv  shrill  lie  under  that  afre  at 
date  of  appointment.     C.  S0444,  Od.  Z,  'iWd;  17S81,  Jan.  13.  11)08. 

Ill  A  1  b(3)  (a).  In  the  computation  of  the  two  years  which  an 
enlisted  man  must  have  served  before  he  becomes  eligible  for  »)noint- 
ment  to  the  giade  of  second  lieutenant,  under  Ihu  act  of  Julv  30. 
1893  ( 27  Stat.  336) ,  keM  that  absence  on  furlough  tthall  not  be  excltideu 
tJierefrom.     C.  1939,  Dee.  Se,  1885. 

Ill  A  1  b  (-1) .  Section  3  of  the  act  of  July  30,  1892,  provides  "  that 
no  more  (ban  two  examinations  shall  be  accorded  to  the  same  com- 
petitor." llfld  that  tJie  phyaical  c.\Hmination  required  is  merely 
prehminary  lo  the  mental,  ami  a  fiiihire  to  jiuss  it  does  not  constitute 
an  e.xamiuation  within  ttio  meaning  of  the  stntuto.  There  inufit  be 
two  failures  to  pass  the  competitive  mental  examination  to  render 
tlie  candidate  ineligible  for  further  examinatiou.     C.  9561,  Jan.,  1901. 

Ill  A  1  b  (5)  (ffl).  IMd  that  when  a  soldier  holding  a  "CorlificBte 
of  Eligibility"  for  appointment  to  a  second  iieutenantcy  either 
marrie-s or  fails  to  roenhst  after  disfhargeCC  .i//5.  Sfu'/,  1898;  S577, 
Oct.,  189?;  ISOSS,  May  27,  1905)  or  becomes  physically  disquidiljed 

>  8«ctian  3  Op.  Atty.  Qen.,  SOT.  TB 

*  38  Slat.  lOiS,  Mm.  3.  IMl. 

Tho  Altorney  0»n«nu  h«td  th»t  iho  irord  "appointmvQt"  m  uiwI  in  mc.  \t\9. 
R.  B  .  sppliM  only  M  oiigl Dal  entry  ieto  the  rn^ufki  service  or  lua  aubmc^uadt  ap- 
poiiiijnimt  by  nclnrlion,  and  duiw  nnt  indud*  bia  appoititfiMat  on  procnonoa.  Sm 
17  <>p.  Atiy,  Gen.,  IWi,  wvenrinR  id.,  34. 

*  Sm  act  of  July  30, 1BS2  (ZT  Stat.  338}. 
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f  for  active  8errJc«,  ho  is  no  loncer  eligible  for  auch  appointJiifint.' 
C.  Ar>77,  Oct..  18m. 

Ill  A  1  e  (1).  Hfld  tlinl  under  isectiou  4  of  Lte  net  of  May  27, 
1008  (35  Stut.  392),  the  President  may  appoint  norsons  who  are  not 
citizens  of  the  United  Slater  but  are  citizcu»  oi  Porto  Kico  to  the 
oiBce  of  second  lieutenant  in  the  Porto  Rico  Reifiment  of  Infantry. 
Held  further  that  the  act  in  question  w  a  legislative  »u^er<tion  to 
the  Prei^ident  to  ^vo  fecial  rocof^ition  in  niaJdng  such  uppoiat- 
ments  to  the  citizens  of  Porto  Rico,  whether  they  be  civilians  piiro 
and  Hiniplc  or  enlisted  men  of  the  Porto  Kico  Kcpiuent  of  Infnntry. 
C.  SS668,  Apr.  ^,t&09. 

Ill  A  1  c  (2).  There  is  no  statute  or  regulation  whiili  prevent*  a 
citizen  of  Porto  Rico  from  beiii"  appointed  an  ofliccr  of  tue  Medical 
Corps;  the  instructions  to  canaidates  for  examination  being  in  Uie 
nature  of  a  self-imposed  rfwtrictioii  on  the  appointing  power,  mg- 
gesUd  tJiat  it  hu  waived  as  to  citizens  of  Porto  Rico.  C.  17488, 
Jan.  SO,  and  May  /,,  lOOii. 

in  Ale  (!i).  Hebi  that  a  civilian  is  not  eJigiblo  for  appointment 
to  a  commissioned  office  in  the  Army  if  at  the  date  of  the  issue  of 
the  oommiMsioii  ho  in  older  than  the  limiting  ago  fixed  by  law  for 
civil  appointees.'     C.  £0689,  Dee.  16,  l!)it,  and  Jan.  18,  WIS. 

in  A  2.  A  man  was  appointed,  by  a  recess  appointment,  to  the 
oflice  of  enplaiu  and  adjutant  general  of  Voluntoen:.  Upon  tlio  con- 
vening of  ('oneresB  he  was  nominated  to  the  same  grade,  but  the 
Senalfl  rejected  his  nomination.  Ilrltt  that  this  rejection  (lid  not  of 
itself  oust  him  from  office;  and  if  no  action  had  been  taken  by  the 
President  tltereon  Km  occupation  of  oflicc  would  have  continued 
ODtil  tJio  end  of  that  se^ssion  of  Congress.*     C.  9096,  Oct.  10,  1900. 

m  A  3.  A  recess  appointment  is  not  continued  by  a  new  appoint- 
ment and  commis,->ion  submitted  during  a  )<«!<sion  of  the  Senate;  the 
latter  is  u  new  and  distinct  appointment.*  C  £803,  Oct.,  1896: 
7790,  Mar.  8,  1900;  114G6,  Oct.  5,  1901;  17480,  feh.  2,  1905. 

■  See  22  Op.  Atly.  Oon.,  91. 

>See  kct  ot  Mut.  3,  1911  (36  SUt.  lIHS). 

*Sm'2  0]>  Ally.  G«n..330:  4  id.,  30;  CI.  3,  icc,  2,  Art.  IIo(  thsCooetitution  pro- 
vides Uiat  Ui(i  Prusident  ahaU  huv«  powM  u  fill  up  &1I  vucauclM  tlut  may  bspp«ii 
during  tko  r«ctH«  of  Ui«  8eruil«.  k\c.  Held  bv  iho  Atti>nii'y  UeiMiral  that  the  WutcIh 
"may  happen  diirinit  the  reccw"  are  equivAknt  lo  "mny  hnpiicn  to  cxixt during 
therecen.  1  Op.  Auy.  Qru.,  631.  Alao  A«M  that  theex^n-iMot  this  power  by  the 
Pt«rid«nl  ia  not  hmittta  lo  lilliag  thcNo  racanciva  wbii-h  o(v-ur  during  llie  tecetti.  8 
Op.  Atty.  Gto.,  OSS.  Also  A^Utbat  b«  may  (ill  mcimciM  by  i«t:»n  appointinait 
Ibai  occur  due  to  BO  omlaslon  of  thsSenal«lo  act  ou  a  nomination.  3  Op,  Atty.  Oen., 
076;  uid  4  id.,  GSt,  The  Pnwidont  hw  full  oail  indvpcndmt  power  Ut  Ull  vaL-SDciQ* 
in  (ba  ncv  <>(  thn  iitnuitn  withriiit  any  limiiattoa  u  to  the  lime  wht-n  tbpy  first 
occuned.  12  Op.  Atty.  G«n.,  32,  and  M9  and  iUti;  U  Id  ,  6S3:  16  Id.,  207;  10  id., 
ft23.  A  VftcaDty  occurting  durbwa  IvDipoRirj-iuMnimiininitof  tli«  Si*iiatc  in  one  baj>- 
pmiag  "dnriDff  the  itxtm  of  Iho  8«naiii  which  ihc  Pt^tdont  may  lill  by  a  cnmmia- 
oioB  explrini;  at  lli«  vai  ol  thoir  uext  Marion.  Qould  t>.  U.  S.,  U  Ct  Cla.,  &93,  coam, 
23  Op.  Any.  Gt-o.,  609. 

*  A  rrrno  ap|>aininiimt  m  nuul«  piiniuant  to  th«  authorii^  containod  in  Art.  Ill, 
tec.  2,  [far.  3,  ul  the  Comtilutlon,  iriiich  provides  that:  "Tlte  Pmldsnt  aha))  luve 
powM  to  fill  up  all  racancieB  that  may  happen  during  the  recoM  ol  the  Senate  by 
Knntiiig  commiaeiona  which  ahull  pxpirn  at  thn  «nd  of  tbotr  noxl  MMion." 

9  WhMioo,  720.  721;  2  Op.  Atiy.  Gen. 33(1;  1  Fed.  Ren.,  IM,  ICW:  20  id.,  379. 
3K;  D«.  2(1  Comp.  Dee.  (IMO).  vol.  1.  aw.  152.  p.  22. 

Ilie  s«nate  may  not  orifnnato  an  appointmant.  Nmthor  uui  it  vary  tho  conditions 
ol  appoinlmenta  aubmilted  by  the  Prwident.    3  Op.  Atty.  Gen..  189, 
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ni  A  4  ».  Tlio  Pro6id«nt  iippoiuUt  nil  cadetK  *  to  the  MUitiuy 
Academy.  Held,  Ijiat  th«  nomination  to  ihe  Prcsiclont,  by  Members 
of  (kingrww,  of  apnlicanttt  for  such  cad«l8liips  reeta  on  cuatom  aJon& 
which  has  bi.^L-n  unl>rokon  for  such  u  Icitglh  of  timo  us  to  hftva  aoquiiMJ 
the  cliaractcr  of  e»tabliidied  Executive  practice  uul  tliat  no  chn 
ehould  bo  made  iu  the  custom  without  IcgislaUvo  annctioD.  C  2S9. 
Jan.  7,  tot  I. 

in  A  4  ft  (1).  Where  a  cadet  has  been  found  deficient  and,  a» 
rttsult.  hn-s  bwn  diwhart:i'd  fr-om  tlio  luiiitnry  service,  bis  return  or 
reappoint  mull  I  to  tho  Acudemy  is  in  the  natur»  of  a  now  anpointment. 
Him,  however,  that  the  a^e  limit  for  the  adnii.'^sinn  of  cadets,  sot 
forth  ill  »ec.  1317  K.  S.,  dot^  not  apply  to  eurh  reappomtmuut,  sinco 
the  provisions  of  see.  1325  R.  8.,  fix  no  age  limit,  the  object  of  retuni- 
io|i;  or  roAppointing  the  dismirscd  catlet  beiiie  to  permit  of  Iiui  con- 
tiuuiiifT  or  lulfilliDf;  o.  career  already  begun.  6*.  tmOS,  July  £6,  t90i, 
and  Mar.  SS,  tOlS. 

Ill  A  4  b.  Hrld,  that  a»  Uie  Volunt«or  Army  act  of  April  22,  1898 
(30  Stat.  361).  contains  no  express  provision  for  the  appointniflnt  by 
any  one  of  tlie  regimcnlal  (field  ana  staff)  olhccrH  of  a  voluiileur  rva- 
mvnt  cumpoiicd  of  companies  taki*!)  from  two  or  moro  Statos,  tlt<< 
President  may,  imdorHeclion  2  of  article  2  of  the  Constitution,  appoint 
such  field  or  kaff  ofDcers.'     C.  46S4,  JiUy,  189S. 

Ill  A  4  c.  Tlie  Constitution  (Art.  II,  sec.  2,  par.  2)  provides  tJial 
"Conei'Cfts  may  bylaw  vest  the  appointment  of  »n/morotficem  in  Uii 
Prosidonl  alone,  iii  the  courts  of  law,  or  in  the  heads  of  depart  incnt«. ' 
So,  where,  in  thnw  several  cases.  Congress,  by  si>ecial  legi^atio: 
aulhori;^^  tho  President  to"n»lore,"  or  "reiuntate,"  in  ln»  former' 
rank  and  oflice,  an  oUicer  (who  had  been — as  expressed  iii  tlio  act,  or 
indicatfd  by  the  reportw  of  eommittoea,  debatctt,  etc.^in  the  opinioQ 
of  CungrcMK.  erroneously  or  unjustly  diamiwed  or  muiitored  out ),  and 
to  place  him  on  the  retired  list  in  his  previous  prade,  htld,  that  mid 
legislulion  eni|iower(Ml  tho  President  to  reappoint  the  party  withou 
the  concurrence  of  the  Senate,  and  lliat  tho  omiplu  act  of  anpointmenL, 
by  the  ProHidenl  alone  fuUv  invehled  the  party  with  tjie  mUitarT 
offioo.*    R.  4^.  178,  IBS,  !96.  SjO.  3oS.  Feb.,  Mar.,  and  Jidy,  JS79: 
43,  tSO,  Jan.,  1380;  C.  18785,  Oct.  25,  1005. 

g^^^ad«lln  tho  United  Slal«e  Mllitanr  Academy  at  WMlPftiotia  not  an  oflkcrt 
I^HHl^  within  Ihe  owaaing  ol  kkr.  IZzB,  R.  B.,  probibitjog  <ti«nilwmUi  from  iwrvit 
HmHI  of  peace,  «xcepl  atl«r  trial  and  conviction  by  court-martiai.    Hartioit  i 
U.  8..  196  0.  8. 169. 

>Si^  22  Op.  Atty.  Gen.,  U8. 

During  the  fivil  War  a  laiyo  mimber  of  volunl«PT  officom  wwr  appointed  by  tha 
Preiddt'at  alonu  thraugb nolilicsl iuii  by  Ihe  Secivlan'o'  War(ir1h«Ad]uiautU<-iie~-' 
This  daa*  include*  ouconi  oi  cvlnrml  trmp* appointed  through  (hebtinau  ofcoki 
ttoopi,  and  offioon  of  white  volunt«em  hwm  StaiM  whofo  aiiihoritiai  rohiMd  pr  MBit 
to  nvpond  to  the  Prwid^nl'd  call  (or  tnwpa,  officera  of  Tomtorial  oimniutioiw,  u 
MiadMippl  Maiiati  Urigadf,  thu  Indian  liume  Briinde,  the  Fi»t  Aimy  Corpi,  U, 
v.,  and  the  Fifft  D.  8.  Vol.  Eng.    Sw?  R-  uixl  P.  456.  629. 

■Aa  10  wboara Inferior ofSeenMeCollinav.  U.  S.,  UCt.  Cls„U6. 

Appotnlmenia  to  office  can  be  made  by  head*  at  deportmenlB  only  Id  tboM  i.  _ . 
wfaicft  Conmn hai auibori»d  bv Inv,  and  rooHvqiiciDtly  th« appointmonlof  an  wanl 
of  (ortificauon  by  the  Secretary  ol  War  u  irregular.  U.  S,  v.  Maurice:  Cbm  Nu.  11>T4T, 
Fed.CaMot. 

8«e  thi«  ruling  conflrrai-d  by  tho  OourC  of  CUinu  in  (>>1Iiai  v.  United  Statae,  U 
Ct.  Cb.,  atte.    The  tjolicitor  Oeonat  (16  Op.  Alty.  Gen..  «24)  hod  previoualy  heU. 
eontra.  m 

Sm  acta  of  July  22, 1801;  Juno  21, 18T6,  c.  14Si  Juno  19, 18TS,  c.  330;  Mar.  3. 1S7U 
C.  17)1.  1 
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HI- A  5.  An  BpplicBnt  for  an  oricimil  anpointmcnl  bs  an  oHiccr  of 
the  Artay  otTvri'-cI,  if  aorao  alleged  jm^'^ical  dt^fixM  wUJcli  stiioil  iii  tlio 
way  of  his  appointment  wero  pasaiid  over,  (o  waive  any  fiituro  riglit 
lie  uu^ltl  lirivu  to  H  pvnbioit:  Jifld,  tJml  tliure  \a  no  right  to  oxact  from 
Bucli  applicant  a  waiver  of  uia  right  to  a  pension  under  tJie  statutes. 
It  would,  however,  bo  propiy  to  make  a  record  of  defects  shown  by 
the  examination  of  the  applicant;  in  order,  should  the  cnse  arise,  that 
it  might  bofihown  that  tne  defects  antedated  the  appointment  of  the 
person  examined.     C.  25393.  Aug.  6,  1909;  29295.  Dee.  8.  191  i. 

in  A  6  a.  In  the  ease  of  ori^nal  appointmonta  to  office  the  fn.-ncral 
rule  is  that  the  ofHre  \^^\»  on  the  date  of  its  arcept^ne^  by  the 
appointt'e,  even  if  the  oath  of  oflico  is  not  taken  untd  afU'rwards.' 
a  £3668,  Dee.  7,  t90H;  ^567,  July  it,  1898;  6644,  June,  1899;  l£o99, 
May  IS.  190S;  IG7SS.  Awj.  17,  iBOJ^. 

in  A  6  a  (0-  The  appointment  of  a  {graduate  of  the  Military- 
Academy  U>  tlie  office  otse^ond  lieul^'nant  in  the  Army  differa  from 
a  similar  appointment  from  other  uourcos  in  that  aa  the  cadet  ha:^ 
signed  article«i,  under  the  requirements  of  section  1331,  R.  S.,  toserve 
tluii  Government  eight  years,  a  formal  acceptance  is  nob  n^iuired  of 
hun  in  onler  \o  vest  iii  him  the  office  of  second  lieutenant-  IlfH, 
in  a  particular  case  in  which  a  cadet  did  not  fumiah  tite  oath  of  alle- 
£;ianvo  required  hy  section  1767,  R.  S.,  and  desired  to  sever  himself 
from  the  military  service  hy  not  accepting  his  appointment  as  second 
lieutenant  and  by  not  reporting  for  duly,  tliat  tlio  oHir^  had  vested 
at  the  date  of  appointment.  IleM,  further,  that  after  the  lapse  of 
the  statiitorv  penod  he  could  he  dropped  for  desertion  as  provided 
in  section  li2&,  R.  S.     C.  S7H1,  SepU  9.  1910. 

in  A  6  b.  In  a  ease  in  which  a  sergeant  read  in  the  press  that  he 
bad  Ix-en  appointed  a  Becond  lieutenant  and  without  forma)  notice  of 
liis  appointment  accepted  it  by  letter  to  The  Adjutant  General.  The 
press  notice  was  a  correct  sitatement  of  tiie  appointment  Held,  that 
tlio  8em<ant  bisriime  fully  invested  with  the  oOiee  on  the  dat«  when 
he  mailed  acceptance.*    'C.  167SS,  Aug.  16,  1904. 

UIA  6  c.  Jlrl'l  thatiinder  the  Actj^of  July  5,  1884  {23  Stat.  112). 
and  FebruaiT  2.  UK)I  Oil  Stat.  7^2),  the  olTice  of  assistant  surgeon, 
with  rank  of^first  lieutenant  in  the  Medical  Department,  vests  when 
the  Prcfiident  signs  the  appointment  or  commission.'  O.  SSISS,  Mar. 
to,  1909. 

in  A  7  a.  No  statute  of  the  United  States  requires  an  office  to  be 
accepted.  Ueld  that  under  existing  practice,  however,  an  acceptance 
b  required.  It  may  bo  "express"  aa  by  a  formal  acceptance  in  writ- 
ing, or  "implied"  as  bv  entering  upon  the  perforinanco  of  the  duties 
of  the  office.'  a  re2'4l,  Oct.  7.  iblO;  19425.  Mar.  17, 1906;  £8868, 
Die.  7,  1908. 

'  See  U.  S,  V.  FUndpra.  112  U,  S.,  88;  U.  8.  1>.  E»Wn.  I(i9  U.  S.,  331;  IV  Comp. 
D«-..<9e,  Ml:  vr  id..  072. 

Ill  th«  OMO  of  an  origio&l  appointment.  If  afWt  nmlirnutioii  by  the  S«nat«  Ibe 
n«ei<leiit  witlibolds  a  commiaiiaD,  the  officodow  not  v«et.  4  Op.  Atty.  G«d..  Ztfl: 
12  id.,  804. 

»  8m  Marbury  i-.  Madiaon,  5  U.  8.,  137. 

*  Sm  Dlgoat  3  Comp,  Doc.  of  IBOQ,  pan.  1103  and  1106.  AIm  bm  3  Op.  Altv.  Gmi., 
877. 
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in  AS*  (I).  Neither  a  major  general  tonunanding  nor  the  Secraj 
tary  of  War  can  uulhonzo  an  oniocr  io  aHmini-^tiT  un  oatii — 8u<a 
Buthorilv  must  b«  given  by  law.  if.  S4,  648,  Dee.  187S;  P.  66,  SM 
Oct.,  !8^g;  C.  4892,  Sf-pt.  I.  1898.  1 

III  A  8  a  (2).  A  postmaster  is  not  com[>|>t4.int  to  ndmtnUier  tliq 
oatli  of  office  to  an  officer  of  the  Army.  P.  SI),  19,  Feb.,  1890;  <h 
S^Sl,   May  14,  WW. 

Ill  A  8  a  (3).  A  graduate  of  the  Military  Academy  having  receivod 
a  rocem  sppoiutmcut  to  the  ollioo  of  RKToi'id  lieutonaiit  and  taken  the 
required  oath,  was  promotwl  beioro  ho  Jind  been  conlirmwl  a  secoi 
lieutenant  by  the  Semite.     Held  that  on  Iiir  confirmation  an  a  mcoi 
lieutenant  he  need  not  aguiu  take  an  oath  as  euch,  his  acceptance 
tlie  office  to  which  ho  had  been  promoted  fier\'ing  to  vest  a  new  gf!i 
and  to  vacate  tlie  ollice  to  wliich  ho  had  been  originally  appointed. 
Held,  however,  in  the  case  of  nn  olficor  who  received  n  reccws  iippoint- 
ment  and  took  tho  onth  of  olhce  tliat  a  new  oath  miiRt  Ik>  takon  on 
conririnulion  should  the  officer  at  that  ttmo  hold  the  onuie  ollioe. 
C.  asmo,  Jan.  SI,  1908;  S?H89,  Mar.  IS,  tOfJS. 

Ill  A  8  a  (-11.  Jlfld  tliat  an  officer  of  the  Army,  in  enterine  u. 
his  olfico,  could  not  be  allowed  (in  iho  absence  of  tii>ccia]  autliori 
from  CongreAs)  to  take  a  modified  oath  of  ofliceon  the  ground  tlintliM 
religious  conviction)!  would  not  permit  him  to  take  the  oath  as  pre- 
Bcribed  in  the  statute.  R.  11,  603,  Feb.,  1866;  19,  89,  Oct.,  1865, 
avdS7e,Jan.,  18BG. 

nt  A  8  b  CD.  An  officer  of  the  Army  has  no  authority,  whife 
offieiij  to  administer  an  oath.  He  is  indeed  specially  empowered  to 
exercise  thin  function  under  certain  circmiit^tuucwt  by  statute — u 
by  tJie  secondj  eighty-fourth  Bn<l  eighty-fifth  articlcw  uf  war;  aod 
further  by  section  183,  11.  S.,  in  a  rase  where,  being  an  oftic.er  of  th« 
War  Depurlmcnt,  he  is  detailed  to  ini-cntigato  fraudB,  etc.'  R.  SL 
64s,  Dec.,  187S. 

in  A  8  b  (2).  Hfld  that  }ud^  advocate«  of  departments  (even 
though  lino  officers  merclv  asaigned  to  that  dutv,  C  3716,  Dm., 
1897;  9060,  Oct.,  191)0)  and  trial  judge  advocates,  includme  trial 
officers  of  summary  courta.  are  authorised  under  the  act  of  July 
27,  1S92  (27  Stat.  278J,  and  section  1758  R.  S.  to  administer  oatl' 
of  military  office.  C.  i44i<  J^tie,  1898.  They  may  also  Aflmiiiott 
the  oaths  reiiuireil  to  be  made  by  officers  who  "sitriicd  coiitrnets  und 
section  3745  It.  S.  on  behalf  of  ti'ie  Government,  under  the  act  of  Jul 
27,  181*2  (27  Stat.  278).  C.  8671,  Nov.,  1897;  S768,  Jan.  6,  I 
4S9S,  Sept.  i,  1898;  87 S5,  Aug.  7,  1890.    They  may  also  adminia 

1  By  Rcc.  4  ol  th»  act  of  July  27,  1892  (27  Stat.  276),  "\aivy  utvocalM  nt  deMA- 
menta  aod  of  couii^'iuartiiil,  atiii  the  trUl  officer  ol  nuiiuinr}'  courts,  are  ■  ^  • 
authoviiM  to  admuiuilvr  mUu  (or  the  ptupuKa  cX  tlic  luintmutinitiiMi  of  mOlurjt 
Juatice,  nnd  fnrotlH^t  purpo«<*  oi  luiliurv  Rdmiiiifiinitjon." 

nader  «inr.  I!)  ut  the  act  uf  May  A  1^0  (29  But  11^4).  Untied  &Ul«s  commi*- 
dooera  sod  all  cl«xk«  ul  United  Statu  coiuIa  ar«  aitlborit«d  to  adminivlcr  oaUw  rs- 
eniUv  (in  fomp.  Doc.,«4). 

Sec.  lll>3,  R.  S.,  WM  ameoded  Mar.  2,  ISO],  to  i«*d  ai  roU«n:  "Any  offie«r  cr 
clerk  ot  any  ol  tbo  d«panjn«Dts  lawfully  detailed  to  in vMtinte  timud*  od,  or  anaanpU 
todefamud,  tho  GovoRtfovnt,  or  aay  iirsftoluity  ormiecoDaiKtof  any  offlc«r  oruuu 
of  the  United  Sutw,  and  aoy  officer  ot  the  Army  detailed  tocoaducl  an  invmtigatW, 
and  the  nxmAfT,  and,  it  there  be  nociT.  thn  pinidiiig  officer  of  any  military  \rtmn 
appoinud  for  mirh  puipoae,  Rhtill  have  autfaodly  Io  Bdntinialer  an  ooth  to  any  wiun^ 
attending  to  uetUy  or  aepoM  la  the  couac  ol  midi  laveetlgaiion." 
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oaths  to  auraties  on  a  OoT<>iTin]«iit  rontractor's  bond-'  C.  3768, 
Jan.  5,  1898.  The  passage  of  tlie  act  of  Jul)'  27,  1892,  does  not  affect 
the  power  of  adminiatering  oaths  of  oiBcials  who  were  authorixied 
to  do  so  beifore  tlie  passage  of  that  act.     P.  56,  408,  Nov.,  f8$i. 

Ill  B  1  a  (1).  Ileul  Uiat  a  civihan  (in  tlite  case  a  lat«  captain  who 
hail  be«n  made  a  civilian  hy  the  approval  and  execution  of  a  nentCDM 
dismiivtini;  liiin  from  the  Army)  could,  uiidvr  t^xLttiiig  law,  he  appointed 
to  tJie  line  <>f  the  Army  only  in  the  Krade  of  second  lieiit«nant,  in  the 
absMice  of  oxpros*  authority  from  <'ongT<*«».'  For  his  appointment 
to  his  former  ^adu,  so  as  to  oxro))l  hia  ca^e  from  tlie  operation  of  the 
rule  of  promotion  bv  aonioritv,'  tho  authority  of  Congreaa  would  bo 
Deoomarv.*  It.  S9,  '47,  Jvne.  !869;  37.  363.  Har..  1876;  38,  159, 
Jxdxj,  1^6; 30,525,  May  I,  IS7S;  43,  ISO,  Jan..  1880.  IIM  that  pro- 
motion bv  aeniorilv  is  required  for   the  Porto  ilican  Regiment. 

c.  issss.'Stpt.  18,  iaoi. 

m  B  1  a  (2).  An  ofRcer  who  is  senior  in  his  grade  is  ineligible, 
while  under  a  Ivgal  dontence  of  siiaponsion  from  rank,  to  prumbtlon 
to  a  vacancy  occurring  in  a  higher  grade  pending  the  term  of  his 
6ii»p«nsion.  Upon  such  vacancy,  the  next  senior  oHirer  becomes 
entitled  Ui  the  promotion  in  his  stead.  R.  7,  8.  Jan.,  1864;  ^i  164, 
Oct..  IS08;  S.i.  60.  June,  IS72;  37,  536,  May.  1876. 

in  B  1  a  (3).  'hie  suspension  from  promotion,  upon  failure  to 
pass  a  qualifying  examination,  is  in  tlie  nature  of  a  penalty,  and  the 
8US])enHion  becomes  operative  when  tJie  right  of  the  ofBcer  to  ]>ro- 
nwtiou  would  have  accrued  had  he  passed  a  satisfactory  examination. 
C.  150S8,  Jviij  30,  1903.  SucJi  suspension  runs  for  one  year,  in  any 
event,  and  until  a  vacancy  occunt  to  wiiich  the  oflicor  can  ho  upnuintod 
should  he  succeed  in  passing  his  examination.  C.  loO^S.  July  SO, 
t903;  15097,  July  £9,  1903;  15661,  Noo.  SO,  1903;  £3096,  Apr.  I8, 
1908.  May  12,  1910. 

ni  It  2,  Then*  ia  no  vested  right  in  promotion  as  such  on  the  part 
of  otiicore  of  tJio  Anny.  All  that  can  bo  said  is  Uiat  officers  have 
certain  rights  of  promotion  under  whatever  may  bo  the  law  from  tiiuo 
lo  time.  Thfise  rights  vary  with  the  law.  Congress  may  cliange  tlie 
dale  of  an  olhcer'K  coinmitwion  so  as  to  givo  him  a  rigltt  of  promolioii 
over  other  oflicers  wlio  nmkud  him  bt^ore,  and  so  postpone  Iheir  right 
to  his.  Thus,  where  an  act  of  Congresa  authorized  tlie  President  to 
ifisue  a  new  commission  to  a  lieutenant,  the  clTirct  of  which  would  bo 
to  jgive  him  a  precedence  over  24  other  officore,  held  that  such 
legislation  wiw  wiliiin  Uie  power  of  Congress,  which  wa.s  Ui©  sole 
judge  as  to  its  expediency.  ^Vnd  httd  that  ihu  giving  of  authority  in 
fluch  case  being  one  in  which  individual  riglits  were  concerned,  was  to 
bo  construed  as  a  Tt'pivrtmtnt  upon  tlio  President.'  /*.  68,  309, 
March,  1893. 

'  Bycv('.4uf  i)i(?uctof  July27. 1892{27&lai  2TS).  "Judgead^-ocfttwof  deiiiu-im>.-tilD 
Bnii  □frouita-iiuiriiul.  imd  Ihu  tfUI  officer  of  cumnittry  courts,  are  •  •  •  autliorited 
to  idminintnr  (nrhii  fnr  tbo  purpoew  of  the  adtumutraticin  of  nulitary  juilico,  and  for 
oikvt  purpoteeol  military  adnualatration." 

■  6m  mc.  1228.  K.  S. 

*  ^amotion  by  Kniority  i«  oow  r<«iiiind  by  tlio  act  of  Oct.  1. 1800  (SO  Stat.  962). 

*  See  14  Oiw.  ACty.  G«ii.^,  KM  and  \W. 

*  Superviaen  v.  U.  S.,  4  Waltecb  436. 

Wlifiro  tli«n)  are  two  or  mora  olBcet  of  lh«  mm«  grvdc  in  a  carp*,  each  requiring  a 
•epanlB  cammiwion,  on  «  vactacy  thv  Dppi;iitilljif{  pownr  ouy  appoint  the  icnior  of 
the  aax  lowar gnde  to  eithier.    17  Op.  A»y.  Gen.,  405. 
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III  B  3  a.  In  tUo  caso  of  uo  nppdjitmctit  to  a  raeuic^  which 
Wds,  by  tiromation,  to  tiiglier  ^ades  of  rank  in  the  military  eelnb- 
lishmvnt,  ttfld  tiiut  tho  office  tcaU  in  Ute  tippoint««  when  tlie  appoin 
ing  power  htts  lH>on  fuUv  vxL>rci»o4  in  ri<E3pecl  thorulo.'     C  i5S6: 
Sept.  8.  1903;  I042o,  Mar.  17,  t'JOG. 

IIEB3  a  (1).  In  casoh  of  promotion  an  office  ve«t«  on  tho  dato 
the  appointment  or  commlRsion  on  condition  alwavs  that  t)ie  appoints 
ment  or  commission  is  ilnMotifter  awopt^d.     In  the  case  of  an  oHicor 
will)  died  bf^fure  the  Scnato  had  couiinui-d  his  nomination  to  an  offict 
by  promotion,  heid  that  due  to  tlie  dt^atji  of  tlie  officer  and  thn  conaor^ 
quiinb  lack  of  an  acceptance  of  Uto  oflice,  tho  oflico  had  not  vost4>dJH 
C.  28369,  May  19,  1911;  7050,  Oct.  6,  1900;  11699,  May  12,  1908^ 
16738,  Aug.  17,  /90i:  19660,   May  8.  1906;  10369,  Dw.  S8,  1911. 
Held,  that  the  officA  doi>«  not  rest  without  acceptance  oven  if  th 
appointment  had  been  confirmed  by  the  Senate.'     C.  16359,  Dee, 
1911. 

Ill  B  3  a  (2).  A  T&cancy  in  the  hst  of  Uvulenant  colonels  occu 
Mnrcl)  I .     The  President  cvxild,  March  I  and  on  each  fjiircesaive  da 
have  appointed  the  soiiior  mujer  to  tlie  vacant  lieutenant  col 
He  did  appoint  him  a  lieutenant  colonel  March  1 1.     Held  that 
major  became  fidly  invested  with  the  new  office  of  lieutenant  co1oi)< 
March  U.    Had  specific  duties  been  attached  by  law  to  the  office  of 
lieutenant  colonel  and  had  a  penalty  been  imposed  by  law  for  no: 
performance,  no  duly  of  iierformance  would  iiuve  been  required 
tlie  major  prior  to  tJie  vestin;;  of  the  oQice  of  heutennnt  colon 
MarcJi  11;  nor  in  the  event  of  nonperformance  would  lie  have  be 
liable  to  tjio  enforcement  of  the  penalty.     C.  14473,  Apr.  11,  1903. 
and  Apr.  9,  1906. 

Ill  B  3  a  (3).  The  nomination  of  a  first  Houtanant  to  the  ofTiee  of 
CHptnin  wiis  made  by  the  President  to  tho  Senate.     The  nomination 
was  confirmed   and   a  commission  made  out  and  sij^ied.     Before 
delivery,  however,  tlio  President  was  made  aware  of  rerlain  clu 
against  the  moral  rharacler  of  the  officer  and  the  cominisajon 
not  delivered.     Held,  that  the  law  and  the  regidationa  gov< 
the  advancement  of  tho  officer  had  boon  fully  executed;'  tliat 
office  of  captau)  had  been  fully  vested  in  tJie  oflicer  and  coiUd 
be  divested  by  r^^ilar  proce<iiire-     C.  £S8t8.  Apr.  Zl.  1908. 

Ill  B  3  a  (4)  (a).  Htld,  tJiul  where  an  officer  whose  rifht  to  pre- 
motion  has  accnied,  in  the  operation  of  the  act  of  October  1,  I8W 
(2tl  Slat.  5G'J),  is  ohUi,'ed  hy  rcanon  of  sicknepts  to  remain  aht«cnl 
from  the  place  where  a  buanf  for  liis  examination  lins  been  eoDvene>' 
by  tJie  President,  such  sickness,  when  verified  by  the  proper  medical 

'  A  mere  noUGcalion  (hat  ao  examJnatioa  haa  been  pSMeJ.  held  aufficient  aa  aa 
nppotnUnuil  to  oUice.  (OS  U.  8.,  TOO )  In  tli«  caaa  of  Uartxiry  v.  Madkoa.  tk« 
SiiprcDifi  Court  hfld  that  a*  te  an  officrir  wbo  m  not  mno^-Kbla  by  the  Prandeat.  tb* 
slf^uiigand  sesliug  of  a  canuaMon  vMted  the  office  Inevocably  in  th»  officer,  alih«Ai|:b 
the  cammiKiim  had  never  bcuo  dL>li>-crcd  to  him.  b  V.  8. 60i  and  12  Op.  Alty  Goo  , 
365. 

1  That  an  appointment  U  complete  when  made  out  and  ai^ed  bv  the  uppnintisir 
pomr,  and  cmtta  on  the  appoIntM  the  ri^t  to  the  office,  tee  Marbury  t.  Madwm. 
lCtaiidi.13;;  U.  S.  v.  BndW,  10  Peten,  »3;  U.  S.  v.UBaron,  IBBnw  ,  73;  Mom 
gccnery  v.  U.  S..  &  Ct.  Cla.,  93.  The  office,  however,  can  not  beoooaidered  as  filM 
UBtil  the  appointeo  ha«,  in  bet,  accepted  it.  (Mechem  on  Publk  Offieen,  aoc.  2K; 
Am.  A  F.nK.  F.ncy.  of  Ijtw.  Ui  Ed.,  vol.  IS,  p.  437.) 

■  B«a  29  Op  Attv.  Gen.,  2U,  Sept.  23. 1011,  for  opinion  oo  thia  i 

' See  Uarbujy  V.  Uadinn,  f>  U.  S.,  137. 
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fttithorities,  mnittittit'CS  nn  exigcncv  of  the  service  within  the  moaning 
ct  aectiou  32  of  the  act  of  Februarv  2,  1901  (."il  Stat.  756),  and  Uiut 
avich  officer  may  therafore  bo  liiwruUy  advanced  to  tho  next  liigher 
grade,  subject  to  cxumiimtioii  wlucli  shall  take  place  as  soon  there- 
after aa  practicable.     C.  $3096,  June  SO.  190S. 

m  Ji  3  a  (■!)  'J}).  An  officer  wiw  promoted  under  the  provisioue  of 
section  32  of  the  act  of  Fcbniarv  2.  1901  (SI  Stat.  756).  witlioiit 
ex&mination  and  the  wcrd»  ■■suhjwt  to  examination"  were  wnilon 
on  hin  conimisiiion.  After  pnssinf;  liis  cxflmiiiatiou  ho  requested  (hat 
a  new  commissioQ  be  fiimisned  him  with  those  wonU  omitted.  /7eU, 
tnat,  aa  tho  office  had  vcst«d,  a  different  rommijisiou  could  not  be 
issued  to  Uie  officer  without  unotJier  exercrise  of  the  constitutional 
appointing  power,  of  which  the  new  commi-ssion  would  be  tho  record. 
C.  19267,  Ftb.^.tdOe. 

m  B  4,  Ueld  that  it  is  a  peculiarity  in  the  sUUms  of  assistant 
Mirgeons  and  liei.'tenanta  of  engineers  anrl  ordnance  that  promotion 
to  n  higher  grade  resulti^  by  operation  of  law  from  mere  duration  of 
Berrice  and  mdependeiitly  of  any  action  by  the  appointing  power. 
R.4S,S0fi,  Ftb.,lSSO. 

Ill  B  5  B.  !□  the  case  of  an  ofDcer  appointed  to  fill  a  vacancy 
which  was  to  occur  on  a  given  date,  tlie  officer  entered  upon  the 
duties  of  hii)  ofVu-e  on  llio  date  of  tho  vacancy  hut  did  not  commum- 
cate  his  acceptance  until  four  days  later,  when  he  requested  that  it 
be  made  effective  from  the  date  he  took  up  his  duties,  litld,  that  tho 
acceptujice  should  bo  considered  to  date  form  tho  tune  ttun  office- 
holder actuallv  entered  upon  the  duties  of  his  office.  C.  S7S05, 
Sfpt.  27, 1910.' 

in  B  (t  a.  An  officer  of  tJie  line,  on  ]>a8sing  the  examination  for  a 
vacancy  in  the  Ordnance  (>jrps,  does  not  become'  an  ordnance  officer 
by  a  mere  transfer.  He  must  bo  appointed,  conlirmcd,  and  com- 
inisainned  in  the  usual  way,     P.  37.  156,  Dtc.  ISS9. 

Ill  C  1.  Prior  to  the  approval  of  the  act  of  January  2,'>,  1907  (34 
Stat.  861),  Lieut.  D.,  an  uifantry  officer,  cUoctod  a  mutual  transfer 
with  Lieut,  ii.,  of  tne  Artillery  Corns.  The  nominations  to  effect  the 
transfer  were  confirmed  by  the  Senate  on  January  29,  1907,  two 
days  subsequent  to  the  approval  of  tho  act  reorgoiuzuig  tho  ArliJlcry. 
Held,  tliat  had  there  been  no  iran-ifer  the  officer  who  exchanges 
with  I^icut.  D.  would  havo  boon  entitled  to  advancement  in  accerdaiice 
with  the  terms  of  the  reorganization  bill:  and  it  is  clear  that  Liout.  D. 
succeeded  to  all  the  ritjhis  in  that  regard  which  vcittcd  in  laeut.  M. 
when  the  reoreanization  act  became  operative.  Udtt,  that  Lieut.  D. 
may  lawfully  l)o  regarded  as  entitled  to  the  advancement  wliich  is 
conferred  upon  oificers  who  were  in  tho  Artillery  Corps  at  the  date 
of  approval  of  the  act  of  reorganization.     C.  SIOoS,  Apr.  9, 1007. 

Ill  D  1.  Au  officer  of  tho  hue  detailed  for  duty  in  a  «taff  depart- 
ment in  tho  operation  of  section  16  of  the  act  of  February  2,  1001  (31 
Stat.  751),  becomes  during  such  iieriort  of  detail  an  officer  of  the 
staff  department  in  which  ho  is  dotaded.  The  vacancy  created  in 
the  line  of  tho  Annv  by  his  detail  hfls  been  filled  bv  promoliim,  and 
during  the  period  ot  such  detail  ollice  in  tho  sljiff  is  as  fully  vchUkI 
in  him  aa  if  ni,s  appointment  in  the  department  in  wliich  he  is  detailed 
wore  permanent:  liis  commission  in  tlio  line  remains  dnrinunt,  being 
superseded  during  liis  incumbency  of  office  m  tho  Quartermaster' a 
Pciiortoicut  or  claewliere  by  his  detail  to  the  staff. 
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Wh3e  so  detailed  he  occupies  iireciodj  the  same  status  in  respen 
to  the  pxercw©  of  commwiid  as  olhnr  officors  of  the  stuij;  that  ia,  lu 
can  exercise  comniund  or  control  in  his  own  deportment,  but  Is.  by 
tho  naturo  of  his  oflir^,  inhibited  from  exerciaing  command  elsewoMC 
in  the  niiJitHry  o^tnhlisluiiont  save  by  Mfiigamciil  of  tho  President. 
As  the  dpt  iiilod  oHicf-r  is  durinj;  the  pmod  of  such  detail  an  ofKoer  of 
tho  sldff,  h«  is  not  enlidi'd,  «■*  iin  oflicer  of  the  line,  to  tutsunie  aod 
exercise  the  commund  provided  for  in  the  one  huudrtnl  aiid  twenty- 
Mjcond  article  of  war.     C.  tV'i^.  Jfn.  ^,  J90S.  4 

HI  D  1  a.  A  cuptnin  in  the  line  of  tho  Army  was  detailed  as 
member  of  th(>  General  t^talT  on  January  29, 1904.     Held  that  otfic« 
the  General  HtniJ  VMtcd  on  the  duto  of  the  order  jiromuJ^tiiig 
detail,  and  that  the  statutory  tour  of  dutv  teniunatcd  four  yean 
after  the  date  of  the  order  promulgating  suclt  detail.     C.  J6844t  Jutl^m 
81,  tOOJ,;  SS4SS,  />w.  2.  tm.  ■ 

m  D  1  b.  The  art  of  February  H,  1903  (.12  Stat.  R30),  provi<I^I 
that  "uU  ofiiccnt  dctaih-d  in  the  General  HtiilT  Corps  shall  Im>  doiiiil«^| 
ttierein  for  periods  of  four  years,  unless  Mioner  relieved."     Hrld  that 
the  cliiUMO  above  cited  pluci^  a  restriction  in  point  of  time  upon  il<- 
tails  in  tho  General  StafF  and  forbids  the  eniployiitent  of  oUicers  for 

Iieriods  differing  from  or  in  excess  of  those  expressly  pp[)Tidcd  by 
aw.    At  tho  end  of  the  statutory  tour  the  further  continuance  of  an 
officer  in  that  form  of  staff  duty  is  m-ithout  authority  of  law,  and  l~ 
Secretary  of  War  becomes  charged  with  the  dutv,  Iniitely  miniatei 
in  character,  of  isi^uing  tho  ntv(«siiry  orders  for  Iiis  relief.     Hr. 
abo,  that  an  oflicer  who  has  been  reheved  from  the  General  Staff  prii 
to  the  expiriitifin  of  foiu-  years'  duly  therewith,  itmy  I'o  r«-detailed  to 
complete  an  unexpired  term,  but  such  olFicer  will  iMWomo  ineligilili* 
as  soon  a.s  he  shall  have  compleliHl  n  total  of  four  yciin*  of  such  duty. 
Held,  further,  that  wlule  serving  in  the  General  Staff  G«)rps  ofljcsn 
may  be  tempoi-arily  assigned  to  duty  with  any  branch  of  the  Army. 
C.  SiSeS,  Apr.  SO,  1909. 

Ill  Die.  An  oflieer  of  the  line,  senring  in  the  detailed  staff, 
eligible,  while  so  nerving,  for  dett^  in  tlie  General  Staff;  thix  for 
rea»on  that  section  3  of  tho  net  of  February  14,  1003  (32  Stat^  831 
which  eetablltlies  tho  General  Staff  (^rps,  authorizes  officers  to 
detailed  to  that  eoriw  from  "  the  Anny  at  largo." 

Offieer*  serving  in  the  <Ietuiied  st^iff,  oquuly  with  officers  of  thi 
line  and  staff,  constitiito  the  Armv  at  large,  and,  for  tliat  reason,  art' 
eligible  for  delnil  in  (Jic  General  .<taff.     C.  80140,  Jufy  SB,  1908. 

Ill  Did.  Tiie  detuU  of    a    lieutenant  colonel  in  the  ^speotor 
General's  department  being  about  to  expire,  his  redetail  in  tho  saao 
departniout  is  asked  for;  hrld  tiuii  tho  case  coinw  within  the  except^ 
iiig  clause  of  section  26,  act  of  Febniary  2,  1901  (3t  Sut.  755),  til 
officer  not  being  b«low  the  grade  of  lieutenant  coloiid,  and  that  I: 
rodetail  in  the  same  department  would  he  lawful.     0.  StS6S,  Hi 
SO,  1907. 

Ill  I)  2  a,  In  construing  tJioso  sections  of  tlie  act  of  Febniarv 
1901  (31  Slat.  748)j  wluch  established  the  detail  system  as  a  moOn 
of  filling  vagrancies  in  the  .'several  staff  depart  mentis  of  tlie  Annv,  and 
of  the  act  of  Fclmiary  M,  l'J03  (32  Stat.  »30),  wliich  esUibliahed  Um) 
General  Stall,  it  viaahtld  that  when  tlio  right  of  a  detailed  ofGcer  to 
promotion  in  tlie  linehn-s  accrued,  such  promotion  iurotvea  his  sepa- 
ration from  the  staff  department  in  which  he  happens  to  be  aervio&j 
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because  liis  retention  on  the  stafF  woultl  cauw  tlio  Dumber  of  staff 
oITicera  in  (lie  lii^lier  ^nidu  to  bo  iucr&ifietl  bv  oiio^  which  is  forbid- 
den by  tlie  ronuiretnont  tJiat  the  mimb«r  nf  omrera  in  each  pnrlirular 
grade  of  tliv  dopiirtnieiit  in  wliicli  he  ix  dotAildl  .iltall  cotuuHt  of  the 
number  expret>^lr  stated,  and  no  more.  C.  ISOO^,  Juijf  £3,  1903; 
ISeSe,  Jan.  8.  1904;  io8U,  Jan.  21,  1904;  ISSlo,  Sfpt.  6,  1905. 

Ill  D  2  b.  A  second  lieuteiiuut  of  cavnlrv,  while  detaolod  in  tbs 
Ordnan<'e  Department,  was  pmmoted  to  a  firnt  Jieutenanry  of  cftv- 
idry;  htH  that  lie  wim  iiioJigiulo  for  n,  rcoletnil  in  the  ordnance,  a8  he 
had  not  finiiUied  a  four-year  detail  in  tliat  department.  C.  IS844,Jan. 
£1.  1904;  ISSiS.  Sepl.  S  and  5.  1905;  1S94S,  Jan.  13.  1908. 

ZIZ  D  3.  Bda,  that  tlie  requiretuootti  of  Kections  26  uud  27  of  tlie 
act  of  Fehruaiy  2,  1001  (31  Stat.  ".W),  are  directory  in  cJiaracter, 
and  tlint  tin  olluor  detailed  to  iJic  stivff  upon  the  exi.stuni-o  of  an  emer^ 
gency  wliicb,  in  tlie  opinion  of  tlie  Secretary  of  War,  requires  a  resort 
to  that  couR<e,  may  be  relieved  from  hbi  aAcignnient  and  may  be 
replaced  by  an  oflicer  of  iho  same  arm  of  service  having  siinilar  qual- 
ifications,    a  11466,  Feb.  11,  1008. 

XII  D  4.  Tlio  fact  that  an  ofTicer  is  !!«rvtag  by  detail  in  a  staff 
department  doea  not  operate  to  proven  1.  him  from  effectiBg  a  transfer 
as  a  line  olficer  with  an  olboor  of  equal  (^ade  in  the  line  of  Uie  .\rmy. 
V.  S17S3,  July  12,  Av<j.  22,  1907,  Jan.  29,  1909. 

Ill  E  1.  ParaKraph  2.  section  2,  Article  11  ot  tlie  Constitu tion pro- 
viilfts  that  ''Contrr«e?a  may  by  law  vest  the  appointment  of  such  mfo- 
rior  olticcr*  as  tiicy  think  propor  in  the  Presufcnt  alone,  in  Uio  court* 
of  law,  or  in  the  heaiLi  of  departments."  Section  1  of  the  act  of  Feb- 
ruary 2.  1901  (31  Stat.  7-18),  providetl  for  tli© organization  of  arcgi- 
mont  or  cavalry.  In  the  enumeration  it  iuclude»  two  veterinarians. 
Section  20  of  the  same  act  provided  that  the  two  veterinarians  author- 
ised for  each  cavalry  regiment  and  iJie  one  authorixed  for  each  artil- 
lery regiment  should  receive  the  pay  and  allowances  of  se<-ond  lieu- 
t«mant8  mounted,  /feld,  that  velerlnariana  are  ai-tnal  imumbenta 
of  milil^iry  ollicc:  that  tJioy  ore  indnclc«l  uito  such  ofbce  in  ttio  opera- 
tion of  appointments  by  the  Secretary  of  War;  that  thev  are  not 
commi!*sioncd  oflicers  tm  they  are  not  appointetl  hy  the  President. 
H(ld,  furtlier,  tliat  they  are  appointed  under  the  provision  of  the 
Constitution  cited  above  by  tlie  Secretary  of  War.  C.  8587,  Oct.  10. 
1910;  10566,  Nov.  6,  1909.  And  when  on  duty  at  the  Service  School 
are  entitled  to  leaves  as  authorized  for  officers.  C.  17S83,  Mav  S6, 
1910. 

Ill  E  2.  Held  that  pa>-masters'  clerks  in  the  Army  are  inferior 
officers  of  the  t^-pe  that  are  apitointeci  bv  the  Secretary  of  War  under 
paragraph  2,  eWlion  2,  Article  11  of  tlie  Constitution.'  C.  lOSOS, 
Juhi7a»dOct.7,  1911. 

Ill  E  'A.  The  ollice  of  master  of  the  sword  was  created  by  the  acta 
of  May  10,  1S54  (lU  Stat.  277),  March  2,  1901  (31  Slat.  914),  and 
MatY^h  3,  lOOfi  (33  Stat.  8.50).  Held  that  the  incumbent  is  appointed 
by  the  Secretary  of  War.     C.  18009,  Mar.  S3.  1910. 

■  8m  ST  Op,  AUy.  Gen..  4^:1.  and  C.  8.  v.  UwtwoU  (73  U.  8..  385).  S«a  G.  O.,  103 
andl43,W.  D.,MriMl9Jl 

Paymasltin'  rierbi  in  the  N&vy  we«j  &  uuUorm,  lia^'O  *  fixed  tank,  and  ure  bi!ld  by 
th«  uaiwd  StatM  courbi  Ui  be  a  part  uf  iht-  N&vy  and  amcnahlont  alt  lionw  Ui  U'lai  by 
naval  courbMoartiftl.  Soc  Ex  porU  Ro«],  to  Olio,  13;  h  rt  Bo^t,  2  S«wy«,  398; 
United  Sum  v.  Bc«ar(.  3  Tt«^«<ii<'t.  -J57.  But  bud  Ex  parte  Van  \'rank«ii,  47  Fed. 
fi«p.,68S,    See  ulao  Clr.  S3,  W.  U.,  July  31.  UOg. 
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in  F  1,  WHiilc,  as  providud  in  section  122S,  R.  S.,  an  officer  duly 
dismUsu^d  from  the  army  by  gftitence  of  eourt-mafi\<il  ran  be  imlorcd 
to  it  only  by  a  new  appointment;  so,  except  by  a  new  appointnitmt, 
the  Preaidcnt  can  not  restore  an  ofRcer  separated  from  the  Army 
oViemise  than  by  sentence,  vis,  by  summary  uisiuis^al  by  order,  or  by 
being  "wholly"  retired,  or  by  the  arreptanco  of  a  resiRnation.  Thus 
separated,  thenfllrcrismnde  aei\'ihAn  aselTecttmlly  as  if  he  had  l>een 
dismissed  by  Kentenr«;  and,  as  to  a  reudmii^sion  to  the  8er\'ioc,  ho  is 
in  preciBely  the  poaition  of  a  rivilian  who  has  never  been  in  the  Army 
at  all.  He  can  therefore  be  uduiitl^d  to  it  only  in  the  mode  poiiil^^ 
out  in  the  Constitution  (Art.  II,  sec.  2,  par.  2),  A  Tfvoeaiion  of  ihe 
order  by  which  he  wa.<)  diamissed  or  wholly  i-etii-o<l,  or  of  I  he  a'-cpptanre 
of  his  rfttignalion,  must  (after  noliee)  be  quite  futilo  and  ineffectUBl, 
An  order  purporting  to  renoke  a  previous  order  by  which  an  officer 
has  been  legallv  tietiichcti  from  tlio  militArv  serviee  i»  a  8imi)lQ  nullity. 
R.  So,  466,  July,  1874;  37,  46t.  Apr.,  1876;  S6,  474,  Mar.,  mi; 
41,  GU,  July.  1879. 

in  G.  The  Re(;ular  Army  was  mainly  <Iistinpuished  from  Ihe  r4her 

ftrincipal  contingent  of  the  Army  of  the  United  Stat<?s  during  the 
'ivil  War — the  volunteer  force — by  the  fact  that  tho  tenuri*  of  office 
of  the  officers  of  the  former  was  not  in  general  limited,  either  expressly 
or  by  implication,  to  the  period  of  the  war.  An  unliini(e<i  tenure, 
however,  is  not  a  necessary  or  invariable  incident,  of  ofTice  in  the 
Regular  Army.  Tlte  11  new  regiments,  for  example,  added  to  the 
Kegular  Army  by  the  act  of  July  29,  1S61,  were  "dcckrt'd  to  be  for 
service  during  the  existing  insurrection,"  etc,  R.  SA,  45fl,  Scfit.,  IS7S. 
IV  A  1.  It  i«  a  rule  of  Inw  that  when  a  person  holding  one  office 
enters  upon  another,  a  porlormance  of  Ihe  duties  of  which  is  incom- 
patible with  the  performance  by  him  of  the  duties  of  the  first,  he 
abandons  and  vacates  the  fin>l  ollice  in  entering  upon  the  Hccond.* 
P.  40,  15S,  Apr.,  1890;  56,  !SI,  Oct.  /,  IS9g. 

IV  A  I  A.  A  second  lieutenant  of  Ciivalry  received  and  acceptwi 
a  recess  appointment  as  u  first  Ueuteuant  of  AitiUery.  On  receiving 
notice  of  hia  confirmation  by  the  Senate,  he  a.fkpd  if  he  might  tiedine 
his  office  in  the  ArtiUery  and  revert  to  that  held  in  Ihe  Cayalry. 
HeJd,  that  by  accepting  office  in  the  ArtiUery  arm  he  had  vacated  lua 

'  In  the  abwDce  ot  a  gtAluuny  ptfliibltion  a  ptaaoa  nuy  hold  twu  dhtiact  offices, 
plaous,  »r  eroptoymM>U  which  nro  not  incompntibla,  and  rcc«iro  the  compaoMtMn 
aiKwrhed  to  each.  Converse  r.  U.  S.,  Ii2  U.  8.,  463;  75  V.  8.,  33;  »  U,  8.,  510:  V.  8. 
V.  Briadle,  JIO  U.  8,,  688;  V.  8.  v.  Saundm.  120  id.  12fl;  Uelin  ti.  U.  8..  l»  C(.  Cla. 
¥H;60p.  Atty., Cmn. 7«8;  19  id.  283;  3 Comp.  Doc.  432;  ■*  id/TlO; 5 id.  »;  6  id,  2M, 
883.  But  tb«  MTvicea  for  vhich  extra  compenatioa  u  allowed  must,  under  the 
statutes,  be  stich  a*  b^ve  va  cunneciions  wtta  tfao  duties  ot  the  oScccr  and  muat  be 
rsndeMd  under  tui  Appointment  or  <!miJnvineDt.  OonTeri>ov.  V.  ft.,  21  Hownrd,  403; 
V.8.  V.  Saunders.  120  U.S.  12fl:I90p.Aitv. Oen.,  283:6  Comp.  Dec,  0;«id.  284,  083. 

Two  offlcM  uu  iutuDipDtililo  whi^o  a  porionnanca  ot  iJm  duties  uf  the  one  will  pr» 
vetit  nr  confiict  with  the  perfonnAuce  01  the  duties  of  Um  otiier,  or  vhon  the  holaing 
ol  the  tiro  is  contnvx  10  the  policy  ot  the  law.  See  Crosthvoite  v.  V.  S..  30  Ct.  Cl£ 
300,  Revenu-J  011  oihur  t^utida  16SU.  S.  375.  But  when  an  iiicuinbeDtot  an  office 
•i.'coi>tii  apoiuiir>u  iacompiitible  with  thooDehdd  by  hiDi,  thn  nrc«pl«nre  o(  the  new 
positinn  is  an  absodoameni  or  rMigastion  ol  the  office  theretofore  held.  Dkast  of 
M  Cbmp,  Dec.,  Vol.  II,  piwi.  728.  729,  730. 

In_peiico  on  officer  nay  cna*/!  to  bo  a  manbrr  nf  ihr<  Army  by  death,  tewgnaiton, 
diBQinal  ondw  sentence  <>(  iteneral  ooutt-mariiiil,  nboenco  without  leave  or  abs«at 
in  coofinement  In  prlaon  atltr  conviction  for  three  months:  (sllure  on  ezaminatiott  t<a 
promotion;  rncironiiait  (wholly)  on  ditability  not  incident  to  service,  by  nominal  ton 
and  confirmation  ol  successor. 
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ofTicfi  iQ  the  Cavalry  and  thftt  there  roraaincd  no  raililjiry  office  1« 
whirh  he  could  rcvcrtj     0.  ttSGS,  Jan.  Sr,,  1008. 

IV  A  2  a.  Section  1222,  R.  S.  (act  of  July  15, 1870)  (16  Stat.  3I9).» 
provides  tliat — "  No  officer  of  tho  Army  on  tlio  active  list  shall  hold 
ftiiv  civil  office,  whether  by  election  or  appointment,  and  every  stich 
officer  who  accepts  or  exercises  tlio  functions  of  a  civil  office  shall 
thereby  cease  to  be  an  officer  of  the  Army,  and  his  commUsion  shall 
be  thereby  vacated."  Hthl  that  this  pioviaion  was  an  e-xercUe  by 
Congress  of  its  constitutional  power  "  to  raise  aniucs,"  which  includes 
the  power  to  determine  of  whom  they  shall  coosiet.*  B.  SO,  666, 
Av^.,  1870;  S5  54.  Dec,  1873. 

IV  A  2  b.  The  words  "exercises  the  funetiona  of  a  civil  office" 
were  used  in  section  1222,  R.  S,,  in  order  that  it  might  not  be  neces- 
sarj-  to  prove  in  everv  cn^o  that  an  oflicer  of  Iho  Army  enlerin^  upon 
a  civil  ollice  had  autililied  according  to  all  the  formaUties  of  the  law, 
but,  rather,  that  tne  holding  of  the  oHice  whi>ther  by  fmmal  qiinlifica- 
tion  or  otherwise  sliould  have  tlio  effect  of  vacating  bis  commission 
in  the  Army,  "Exercising  tJie  functions  of  an  office"  means  some- 
thing more  than  merely  transacting  some  of  the  business  of  an  oHico 
as  the  agent  of  some  one  else;  it  means  transacting  the  business  by 
\nrtue  of  holding  llio  office.  Thus  where  an  officer  on  tlio  active  list 
of  the  Army,  after  having  had  conferred  upon  him  by  a  governor  of 
a  State  the  honorary  title  of  colonel  and  assifitant  adjutant  general 
in  the  State  militia,  took  temporan*  charge  of  the  adjutant  general's 
office  of  the  Slate  at  the  request  of  the  governor,  during  the  alwence 
of  the  adjutant  general, /i(V*/  thut  such  action  on  the  part  of  the  officer 
did  not  amount  to  the  acceptance  of  a  civil  office.*     C.  ST£,8€jpt.,  1894. 

IV  A  2  c.  By  "civil  ollice"  as  the  term  ia  used  in  section  1222, 
R.  S.,  M  meant  civil  public  office.  P.  en,  /,20,  Nov.  i9, 1893.  Held, 
that  to  bring  an  office  within  the  prohibition  of  section  1222,  it  is 
necessary  that  the  civil  office  held  by  an  officer  of  tlie  Armv  should 
be  one  created  by  Congress  or  bv  a  State  or  municipality.  C'.  £3931, 
Od.  S,  1908,  and  Srpt.  13,  lOU;   t9979,  July  3,  1906.     Held,  that 

■  Sm  20  Op.  Ally.  Geo.,  427,  whvro  AltoriMiy  General  Miller  held  that  the  acc4q>t- 
UKO  of  an  appointmeiit  as  Chief  ol  Uie  R«cord  ud  Ponaioa  Office,  War  DepHrUueat. 
hy  a  siugeoa  uf  the  Atmy  created  a  vacancy  la  (he  latter  olSc«,  the  oISch  lieiaj;  held 
to  be  iQiMintMtent. 

And  whrTQ&nBpprnpriatinn  wMinB'leffir  "(hepay  of  oneuBisUntprofMMr''of  the 
Military  AvukIcih)',  the  act  providing  fur  ttit?  :ippomtm«Dt  of  such  proKonr  in  addition 
U  ihoM  lherct«fom  authonud,  Atlorncy  (inacral  Olwv  hold  that  h  ihp  term  of  tha 
new  office  vould  not  begin  uatfl  the  aekt  ti»c&[  year,  the  acceptance  uf  the  eppolnt- 
ment  thereto  by  on  officer  of  the  A/tny  trauld  not  vocata  hia  office  until  the  term  of  the 
new  office  actunlly  commencM.  SO  Op..  6B3.  In  a  dectnon  of  the  Comptroller  the 
pontioDa  of  "acliiiK  judge  advocate  and  aid  to  a  major  general "  were  neid  h>  be 
Incompatible,  and  im  oQiccfr  ia  not  oulittcd  tii  the  additional  pay  of  both  puMtJi>iu 
ftttbonmatimc."    (VO^mp.  Pec.,  971,) 

AnActinKJiideeadvucalecannotholdthepodtiDaotA.  D.  C.    (VComp.Dec-.flTl.) 

'  Appllea  to  Federal  and  Stale  officee,  and  to  tho«e  for  which  no  cumpcnwtion  ia 
prorfded  oa  well  aa  to  thom  for  which  compenntion  ia  allowic<d.  13  Op.  Aity.  Gen,, 
310. 

See230p.AUy.Gen.,  88  June  10.  I8BS,  iu  which  It  la  Met  that  veclioii  1332.  It.  S.. 
doea  not  apply  ta  office  mtho  Vuluuieorti.  Sea  2S  id.29S.  Jan.  SI,  1012,  in  which  be 
heUthmteec.  1223,  R.  B,  dom  nut  apply  tooffico  in  ibo  Ornnixed  Miliiin. 

*Soeirnited  Slatee  v.  BainbridM,  1  Maeon,  71;  In  rt  Rll«7, 1  Benedict.  408, 

*Bee29  0p.  Atty.O«B..3»8.Jan.31.  1912,  in  wliich  he  hulda  tlut  nm-.  1223,  R.  S.. 
dons  not  prevvnl  an  offiwr  on  the  active  liat  of  the  Army  bum  holding  luid  cxurddag 
the  funclloiu  of  ofike  in  iho  Orjoniud  Uilitia. 
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the  t«rm  "civil  office"  cinbrAoo»  not  only  Fedora],  Stat«,  Tcmtorial, 
and  municipal  ofGco,  but  also  certain  ciLS«fi  of  public  civil  employ- 
ment.    L\  18017,  l>e<.  G,  1011. 

IT  A  2  c  (1).  HfJd  that  the  term  civil  ofljc«  omployrd  tn  section 
1222,  K.  S.,  included  Federal,  State,  county,  or  muiiinpal  office.  R. 
S&,  477,  May,  1875;  65,  601,  Apr.,  1888.  So  h>i<i  llitit  an  officer  of 
the  Army  could  not,  without  tnereby  vacating  hla  nuHlary  otlice, 
accept  or  cxcrci^a  the  oflice  of  park  coniniLsMonor  of  tJic  city  of 
Philadelphia  (R.  SO.  655,  Aug..  IS70) ;  C.  l9$50^  Mar.  2,  1906;  or  of 
trust  L-o  on  the  lioam  of  truntepH  of  Ut«  Ciucianati  Southern  Koilroad  ' 
{R.88,31,  Mar.,lS76);  tlieso  beinfi  offices  crcalcd  by  Stat*  statute. 
So  htid  that  a  medical  officer  of  the  Army  could  not  accept  the  office 
of  u  county  physician,  and  retain  Iuh  military  office.  R.  S6,  477. 
Similarly  Ac/a  thatmombei-ship  on  the  "Kiverf'ommission  for  Mobile 
River  and  Branthos"  is  a  civil  oflic*.  R.  55,  601,  188S.  Similarly 
held  that  the  "asaistant  t«  the  poslmastter"  at  Mcscaloro,  N.  Slex., 
can  not  bo  filled  b>-  an  Army  otiiccr  wtlhuul  vacatint;  hi.s  coiuiiii»sion. 
C.  1854.  Aot,,  1895.  Similarly  held  that  membership  on  the  "Inter- 
nalionBl  Boundary  Commiir^ion"  Ls  a  civil  ollie^',  and  that  an  officer 
on  the  active  ILst  could  not.  without  vacatlnf;  liis commission,  bc^-omc 
a  member  of  such  commUsion.*  C.  2S3&,  Aw.,  1896.  SiiniJarly 
held  that  an  oflicer  on  the  active  li^tcaii  notholu  the  of  lice  of  "  assiat- 
ant  to  the  Deputy  C'ommUsJoner  of  Indian  Affairs,"  without  vacating 
his  commission.     C.  2789,  Dtt.,  1898. 

IT  A2  c  (1).  lltUi  that  the  position  of  a  member  of  the  sanitary 
commiaaion  of  Honolulu  is  a  "civil  offio#"  within  the  meaning  of 
section  12'2'2,  It.  S.,  and  can  not  be  accepted  by  an  officer  on  the  active 
liat  without  placing  in  jeopardy  hi.t  commission  as  an  otlicer  of  the 
Army.     C.  1801^^  Apr.  28.  1911. 

IT  A  2  d  (I ).  Where  under  the  laws  of  a  Slate  the  superintendent 
and  commandant  of  a  military  ^(^lioul  are  entitled  to  military  com- 
missions in  the  militia  of  the  State,  such  commission  not  to  carry  pay 
or  rank  or  cnmmand  outside  of  the  school,  held  that  the  acceptance  of 
such  commission  by  an  officer  of  the  Army  detoiUed  to  the  school  did 
not  come  within  the  prohibition  of  section  1222.  R.  S.  C.  fiSt^S, 
Jidy7, 1909.  lUhi,  further,  (hat  section  1222,  R.  S.,do<»  not  prevent 
an  oliicer  on  the  active  list  of  the  Itesular  Army  from  accepting  a 
comnii>^-*ion  in  the  Organised  Militia,  as  such  olhce  i^  not  civil  office.* 
C.2l>^7.'i,lhc.2,}9n. 

IT  A  2  d  (2).  On  the  question  of  whether  an  officer  of  the  Army 
c^uid,  without  vucatuig  niscommi«»ion  (?iccs.  ]222  and  1860,  R.  S.), 
hold  a  civil  office  in  the  Phihppines,  htU  that  in  those  sections  of  the 
Ptulippines  which  are  still  under  the  jurisdiction  of  the  Phihppine 
Commission,  incontrudistim-tion  to  the  remainder,  wtiich  is  under  the 
joint  jurisdiction  of  the  coinmissinn  and  the  Philippine  Assemblv,  an 
olTiccr  of  the  Army  could  hold  civil  office,  as  the  coniinisston  is  nut  a 
continuation  of  the  government  of  military  occupation;  and  under 
the  latter  officers  who  hold  civil  oUice  are  doing  ntilitary  dutv.  C. 
g68S9,  Sept.  SO,  1900.  '  , 

■CoDcurradin  by  the  Solidtur  Gemraal.  15  Op.  Auy.  Aon  ^1, 
■  See  joint  reMduliim  of  Dec.  13,  1803  (28  8Uit.,  lOITf,  vhicfa  Milhcaited  a  apaciaUy  , 
oamod  offlcsr  M  mr/v  u  a  member  <rf  that  commiaaion.  J 

*  Concnired  la  by  tbo  Attorney  GuDHal  Jaa.  31.  lDt2;  29  Op.  396.  I 
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I'VA'2i(2)  (a).  Whvr«  the  Philippino  Govnnunoiit  lind  luructi 

I  over  to  an  olUrer  of  the  Army  a  sum  of  monpy  to  be  Rswndrd  in 

couniKrtioii  witli  nn  oxliibil  at  "tlio  World's  Vur,  htld  that  tlio  iK-c<«pt- 

anc*  of  tlict  mont-y  by  the  olficur  did  not  servo  to  croule  him  u  civil 

offiror  of  the  Fliihpninp  Oovemmpnl.'     <'.  17667,  Ftb.  !4, 1'JOT. 

IT  A  2  d  {'Z)  {b).  On  the  question  of  whether  tbv  law  of  tho  Phili|>- 
pinp  Islands  whirh  givps  to  certain  oflirers  of  tho  Amiy  the  powers  of 
n  justifo  of  the  pcuco  in  so  f«r  iw  is  ucodcd  in  certain  Vft»p8  involving 
the  traCTic  in  liquors,  brings  such  ofHces  within  the  prohibition  con- 
tained in  section  1222,  K.  S.,  htid,  tliat  it  does  not.  C.  14SS0,  July 
IS  ISOS, 

IT  A  2  d  (3).  Section  10  of  the  act  of  April  22,  1808  (30  Stat.  363), 
provides^  inter  <dia,  that  "ihe  stftfT  oflicrrs  hci-cui  nutborizod  for  the 
corpH,  divBion,  and  tho  bridle  commanders  may  he  appointed  by 
the  President,  by  and  with  the  n<lvii-«  and  consent  of  the  Senate  as 
ufRcers  of  tlic  \olunlci>r  Army,  or  mav  ho  assimcil  by  him,  in  liis 
liitcrotion,  from  ofhceis  of  the  Itegular  Army,  or  the  Volimteer  Army, 
or  of  the  niUUifl  in  t)i«  sorvii'v  ofthc  Unitvd  States:  Prm'ided,  that 
when  re!icve<l  from  .such  staif  sen'ice  naid  appoinlnientit  or  as»i^- 
nientfl  slioll  termiuat«."  Htld,  that  the  afuvptancc  of  ui  ussignmoat 
aa  provided  for  here  would  not  vacate  a  Regular  oiTicer's  conuniasion. 
Beid  further,  that  a  nomiitniinn  and  coniinnalion  is  not  required  in 
thocafi«otReKularonicer8so"aasiKned."     C./,I40,  May  19,  1898. 

IT  A  2  d  (3)  (a).  /ZfW,  that  ui  the  aliaenco  of  statutory  authority 
the  Prtrsidont  can  nut  appoint  n  Reguhir  oilicor  to  o(lict'"in  any  vol- 
unt#cr  for<:e  that  may  be  called  out  from  the  District  of  C'olumbia. 
C.4H9,  Maiii2.t89S. 

IT  A  2  0,  Held,  that  a.  surfieon  can  accept  a  position  as  teacher  in 
a  medical  college,  which  is  a  private  institution.  C.  18017,  Oct.  25, 
1909,  Held,  also,  that  a  surgeon  iimy  b«ussignud  for  duty  in  the  office 
of  the  head  of  the  Denartment  of  Health  of  Porto  Rico,  aJid  that  the 
health  conditioiu  of  ttie  Army  and  of  the  jteople  of  Porto  Rico  aro  so 
inli'rdependcnt  that  tlicro  ejusts  a  aufhcient  mi!Jt.ar\-  motive  to  sup- 
port tlio  detail.     O.  18017,  Mar.  W  and  June  8,  Wjl. 

Held  that  tux  Army  surgeon  could,  without  vacating  hia  commiasiun 

under  sect  ion  1222  K.  S.,  accept  appointment  a.s  an  honorarv'  member 

of  the  Porto  Kico  anemia  commission,  us  such  memberahip  dues  not 

,  embrace  the  idcaof  tenuro,<luration,feesoremolumenta,  rights,  powers 

■  or  dutT.»     C.  18017,  July  £8, 1906. 

IT  A2  •  (1).  A  resululion  of  tiio  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  empowered  an  engineer  oflicer  of  the 
Army,  willi  othere,  to  devise  and  provldo  a  sj'stom  of  ecworagu  tor 
that  city  and  county.  Held  that  such  oHicer,  in  accepting;,  would 
not  he  appointed  to  a  civil  ofiice  in  tho  kcoso  of  section  1222,  R.  S., 
but  would  bo  simply  tmploytd  (with  the  approval  of  the  Secretary 
of  War)  to  pei-form  a  certain  temporary  senice.  The  omo  d\»t\n- 
ffuishcd  from  that  of  Co!,  Gillmore,  Corjis  of  Kugineers.*     P.  Si,  64, 


'Si?eC«niniitflnii.  U,S,.3()RU.  S..  1. 

'See  U.S.  V.  Flalier<8Fed.  Rep..  4U);  U.S.  v.  McCw>-(BI  id.  295);  18  Op.  Ally. 
Geo.,  6&1._ 

"see 
I  ternU 


*Ool.  OillmoTo't  cue  rntomd  tain  TV|virM  in  18  Op.  AUy.  (3«n.,  11,    And 
en.  Meade'acaseln  13 id.  310;  almnmin  16i<l.Wtt.    Compare  th« atill  raoMta 


0«B 

Dphiloa  ot  tb9  Aitvni«r  (leoetul.  In  SO  Op.  WW, 
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June.  I89t:  C.  SSOSl,  Oct.  1,  1908,  and  Sept.  IS,  1911;  13976,  JtU*/  S, 
1906. 

IV  A  2  e  (2).  A  State  atatHtfl  authoriiwd  the  employment,  by  the 
buKrU  of  wiilor  commi«*ioni.'r>i  of  n.  city,  of  a j>crson  as  an  oiigincer, 
and  the  position  wiis  ollprod  to  an  eiij^int-er  omwr  of  the  ;Vnn_v;  hfU, 
that  siioli  ofiicor,  in  acoeptinc  ihc  same,  by  the  anlhoritv  of  the 
Secretary  of  War,  would  not  Do  uffeott-d  by  "iho  provision  of  set-tion 
1222,  R.  S.;  Hiich  A  position  being  in  fact,  as  it  vas  deeigoalod  in 
t6-nns  in  tho  statute,  nn  tmphimcnt  merely,  and  one  of  a  temiwirary 
and  incidental  chareclor,  and  thus  properly  distinguished  from  aii 
oJlice.  R.  37,  S40,  May,  1876.  And  sinnlariy  Iteld,  later,  in  regard  to 
the  emjiloyment  of  the  );amc  oflleer  (under*  a  similar  stututo)  aa  a 
rnnHidting  engineer  to  (he  State  engineer;  the  function  of  the  latter 
bcin^  the  ollicc  f>itnbli*liod  by  the  statute,  white  that  of  the  former 
was  but  an  incidcnljil  cmplovmout.  B.  /,3,  307,  May,  1880;  Sg,  S71, 
Ju7it,  {HS7;  a  1.9979,  Jtily  ^,  1906. 

IV  A  ..'  e  (3),  There  can  bo  no  objection  to  an  ofTiecr  investing  his 
private  funds  as  he  pleases;  it  follows  that  he  may  lawfully  invest 
them  in  the  securities  of  an  incorporat«d  comnany,  evi^n  though  that 
company  may  at  some  time  stand  in  the  rL'lation  of  a  vendor  to  a 
department  of  the  Government.  So,  also,  an  officer  may  scrA-e  ns  a 
director  itt  a  business  eorporalJon,  provided  the  performance  of  his 
miiitarv  duties  U  not  impaired  or  prevented  by  auch  service.'  C, 
S2765,'Fth.  17,  1908. 

IV  A  2  e  (4).  So,  also,  an  officer  of  the  Modtcal  Conis  may  render 
medical  services  to  the  prisoners  in  a  jail  in  the  neighhorhood  of  hia 
post;  such  service  being  purely  contractual.'  C  £7313,  Aug.  Z9, 
1910. 

IV  A  2  a  (5).  Iffkl,  that  an  en^neer  oflicer  of  the  Army  may 
ftceepl  employment  as  consulting  cn^^eer  of  the  Board  of  E^itimate 
and  Apportionment  of  the  City  of  New  York.     C.  S59I2,  Dec.  7, 1909. 

IV  A  2  e  ifi)  (ct).  Tbo  only  prohibition  in  the  matter  of  Anny 
officers  holding  civil  office  is  titat  embodied  in  section  1222,  B.  8. 
That  prohibition  forms  part  of  the  act  of  July  15, 1870  (ICStat,  319.), 
wliicli  ncc^mpUshi'd  a  reduction  In  the  strength  of  the  lullitJiry  estab- 
lishment after  the  increase  of  Januarv  28,  1866.  Held,  that  is 
obvioii-ilv  applied  to  civil  ofiic#  within  the  territorial  and  legisdutivo 
jurisdiction  of  the  United  States  and  of  {'ongrt^ts,  and  had  no  appli- 
cation to  the  performance  of  cix"!!  duties  by  otbcers  of  the  Army  in 
occupied  territory.  Tliis  for  the  reason  that  niilitury  occuputioa  is  an 
incident  of  rommand  and  so  comes  vithin  the  plenary  and  exclusive 
jurisdiction  of  the  President  as  commander  in  chief,  and  under  ordi- 
nary circtimslanees  had  appUcatioD  to  foreign  territory^,  e.,  to 
ternlory  which  htts  not  yet  been  incorporati'd  nilo  that  of  theUnit«] 
States.  C.S771,  Feb.,  IS99:  £0396, Apr.  17, 1908.  Thus,  assij^menls 
of  officers  of  the  Array  to  bo  collectors  of  customs  in  (-iiba  and  Porto 
Rico,  when  under  mihtary  occupfttion,  were  aK»ignments  to  military 
duty  and  not  to  civil  offices  within  the  meaning  of  aeetion  lT2'i  R.  S. 
C.  6771,  Feb.,  1809.    Held,  that  officers  so  assigned  may  not  reci-ive 

'8**7  0pln8.  Ally.  Gen..  158. 

*Aa  Aimy  aurgvou  ib  «uUlI«d  (a  remuneratinn  for  MirricMO  rnnilvnid  w  nlivaicuii 
U  an  Induui  Ofrmcy.  Dij[mt  of  2d  Camp.  Dec.,  Vol.  Ill,  pux.  389  wM  UM;  ISO 
U  S.,  ISO. 
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additional  compensation  for  the  execution  of  such  duty.     C.  5771, 
Ftb.  e,  1899. 

IV  A  2  e  (6)  (6)  HI.  A  battalion  adjutant  of  th«  Thirtj'-third 
United  St-atea  Volunteer  Infantry  was  assigned  to  duty  witii  the 
supfrintondtfnt  of  police  of  the  city  of  Manila  by  tiio  cumin nn ding 
general  of  the  Philippines  Division,  that  place  during  the  period  of 
such  emplovment  licmg  in  the  uiilitary  occupation  of  the  United 
Slates,  field  that  there  can  bo  no  doubt  of  ttie  power  of  the  Pres- 
ident, or  the  Se<:retary  of  War  oa  hi.t  rppresentativo  in  the  conduct 
of  military  nSoirSj  to  assjfrn  aiiy  oflicor  o(  the  jVriny  to  any  duty  fall- 
ing properly  within  the  scope  of  his  office.  A  colonel,  a  major,  or  a 
captuiii,  in  any  branch  of  the  line,  or  in  any  department  of  tiie  staff, 
may,  ty  the  order  of  the  President,  or  of  a  competent  miUtary  supe- 
rior, be  detached  from  the  duties  of  his  otiico  and  n.ssigned  to  dulj 
elsewhere  in  the  Military  Establishment;  and,  while  bo  detached,  it 
hns  never  been  the  practice  of  the  department  to  renuire  any  deduction 
to  be  madt'  from  the  salary  to  wliicli  ho  ia  entitled  by  law,  Ponding 
the  detached  aervice  of  the  incumbent,  the  duties  attached  to  eucn 
office  are  performed  by  a  successor  in  command  or  by  un  officer  duly 
detailed  for  that  purpose.  An  order  assigning  an  ofhcer  to  the  tem- 
porarv  performance  of  the  duties  of  another  luilitary  ofTice  would  bo 
a  law?ul  military  order,  which  the  officer  to  whom  it  was  addressed 
would  disobey  at  his  peril:  and  during  such  temporary  incumbency 
the  detailed  ofiicer,  even  though  exercising  the  functions  of  a  hicher 
grade  in  the  Mditary  Establishment,  wnnld  not  become  entitled  to 
higher  pay,  uale.-«  exprejiwlv  thereto  authorized  by  law;  a^,  for  exam- 
ple, in  the  case  provided  for  in  the  act  of  .\pril  26,  IS08.  Nor,  on 
the  other  hand,  would  the  detacher!  officer  undergo  any  redueiioo  of 
ifty,  or  bo  deprived  of  any  of  the  emotumenls  to  which  he  ia  entitled 
y  law,  as  a  con-iiecjuence  of  hLs  temporary  detJiehment  from  hi.'j  oHice 
to  perform  tho  duties  of  another  office  in' the  Military  EMtabli-shmont. 
What  has  been  said  in  regard  to  the  power  of  "the  President  to 
assign  an  officer  to  duty  in  connoctioa  with  the  ordinary  administra- 
tion of  tho  Military  Establishment,  applies  with  equal  force  to  his 
authority  to  assign  an  odic^r  to  duty  m  connection  with  tho  admin- 
istration of  the  rmlitary  government  of  tlio  Pliihppino  Islands,  which 
mw  out  oi  the  fact  that,  at  the  time  such  assignment  was  made, 
tnoete  islands  were  in  the  military  occupation  of  the  IJiit+'d  States. 
It  seems  hiirdly  necessary  to  trace  tho  authority  for  the  assignment 
of  an  officer  to  any  duty  which  he  was  considered  capable  of  perform- 
ing in  connection  with  thu  military  occupation  of  tho  city  oi  Manila. 
The  ri"ht  to  employ  military  officers  upon  such  duty,  in  territory  in 
the  mitilarv  occupation  of  tho  United  States,  fans  nover  been  doubted.' 

c.  leooe,  Sept.  se,  1904. 

IV  A  2  e  (6)  (b)  (2).  A  lieutenant  of  Infantry  held  tho  position  of 
inspector  of  constabulary.  Tlie  c^uestioa  was  raised  as  to  whether 
or  not  his  occupation  of  that  position  vacated  his  office  under  the 
provisions*  of  section  1222,  R.  S.  Hfld  that  in  view  of  the  fact  that 
the  Phihppine  Coiutubulnr^'  is  a  mihtury  organization  and  la  under 
the  Department  of  War,  the  officer  in  queation  did  not  occupy  a  civil 
office  within  the  meaning  of  section  1222,  R.  S.,  which  is  a  penal 


E 


'  Ctom  i\  Harrison,  16  How.  18»-103i  Jecker  i'.  liontoomerr,  13  id.  515;  Teua  v. 
\\TuW.7Wall,,rO0. 
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statutv  and  muMt  bo  strictly  coiutructt,  but  wm  merely  cxecuUiig  a 
duty  to  which  ho  had  been  properly  detailed.  lUldficriher  that  he 
was  subject  to  control  only  througli  the  line  of  command  cxtctuling 
through  tho  Chief  of  Constabukn"  to  the  Secretary  of  War.'  V. 
SHOO,  Nov.  St,  t907;  Sm^,  Dee.' 21,  1907;  S3SB8,  May  £7,  1908; 
S56S9.  Sept.  SO,  1909. 

IT  A  2  a  (6),  (t)  [31.  A  captain  of  Infantn'  was  astiitnied  to  duty 
by  the  Secretttiy  of  \>  ar  with  llio  GnvcnuT  (ieneml  of  tlic  Pht]i)>pinc 
Islands.  ndH  that  iJie  consilutionol  auttiorlty  of  lli<j  PrL-?<id«nl  to 
command  tho  Army  does  not  extend  to  detacliinj;  oftirers  for  the 
porformanfo  of  purely  civil  dutio."*,  and  that  detail.-<  of  thin  lattor 
character  must  bo  specially  authorized  by  Congress,  It  is  not 
believed,  however,  liiat  this  caae  presents  any  qvieHlion  of  detail  to 
civil  dutm.  Under  the  scheme  of  eovemment  provided  by  Cou- 
gresfi  for  tho  PhUipplne  Islands  special  provision  is  made  for  Uie  use 
of  Uie  military  forces  of  the  United  States  in  preserving  order  and 
ill  dealing  with  emorgoncios  beyond  tho  power  of  tlio  cn*il  ofllctala 
U>  control.  Conj^ess  liaa  thus  recognized  that  in  the  administra- 
tion of  public  atfairs  in  the  Philippine  Island:*  the  closctt  cooperation 
of  the  intlitnry  nuthoriticrt  mid  tJic  rivit  );ovcrnmeiit  is  nec-easoiy: 
and  it  seems  to  have  been  the  opinion  of  the  Secretary  of  War  and 
tlie  civil  mvcrnor  of  the  Pliilippine  iNlandH  tliat  thi^  oooperation 
could  be  facilitated  by  tho  detail  of  a  militarv  olBcer  upon  the  staff 
of  the  latter.  In  this  view  on  officer  who  has  »een  so  d<>taile«l  is  to  be 
r^anled  as  bein^  dctitded  for  duty  with  the  civU  governor  for  the 
performance  of  important  military  duties.  Ilia  hiatus  under  such 
detail  U  that  of  an  officer  on  detached  service  performing  militarv 
duties  under  the  direction  of  the  civil  governor.  C.  iOiSl,  Aug.  £I, 
J906. 

IT  A  2  e  (7).  Tho  detail  of  a  captAin  of  Kngineors  wu  proposed  as 
an  "associate  meuibcr"  of  the  Interna tionnlBoundan'  Commission 
(Uiuted  States  and  ^lexica).  Held  that  olhce  in  siicn  commisaion 
was  i-real«d  by  treaty  and  that  it  in  beyoru!  tJie  puwerof  tho  execu- 
tive to  create  Uie  office  of  "associate  member"  of  such  commission. 
Suggested  that  the  officer  be  a.'^signcd  to  advisory  duty  in  connection 
with  the  commLssiou.  duch  duty  huiiig  military,  and  not  incousistent 
with  tiie  olFice  held  dv  the  captain  of  engineers  as  a  member  of  the 
Military  Establi.'diment.'     C.  2SS6,  Apr.  2G,  1896. 

'  Theactnf  the PhilippiiMiComiaisioDaf  July  18,  1901,  providing  tor  tba  onanlia- ' 
tion  and  Kovcrniiieni  of  a  fiirc«  of  Philippioo  CoRatal>ulitfy  and  lor  a  corps  of  Uinwc< 
UinturlhatuiU(<  wBBaptiR>v«d,  ralUi«d,  and  canfinned  by  lh«  act  of  July  t,  IH2<32 
Stat.  6&1).  The  art  oi  July  1,  1902,  al«)  provided  for  iho  further  temporary  jK vcn- 
maat  of  ti>«  Philippine  lulanda  under  the  Department  ot  War.  IlalMpruvlded  thai 
all  bwa  therealui  ptased  bf  tho  govemoveat  of  the  Philippine  Itlaoda  tluwld  bo 
reported  to  Congrew,  which  rowored  tho  vomr  aod  authnrily  to  annul  tho  naae. 
Cotumo  lator  in  the  act  of  Jan.  80,  ]n03  (32  Btat.  Ti^),  ej)e.^'i Airily  recoRnlMd  tho 
RiiuppineConetabularyaaaDexistuiK  force,  duly  u-ith  which  wvafiiaad  appropriate 
lor  an  Army  officer,  tuid  crk-atod  and  ueatoircd  ndditioaal  rank  upoD  aucb  officwo  of 
the  Army  aashuuldlMdotailcd  for wrrk«M  chief  and  amAaut  chief  otcooMaboluy. 
The  govtttnot  of  tho  Phtlippino  Islaoda  th«realt«r  requested  tho  detail  of  a  BcRuIar 
offlcpr  For  nmigumeol  lo  duty  ad  chief  of  tho  corpa  of  nupectors.    Tho  dntail  was  ap- 

K»v»d  by  Uxa  Secretary  of  War  Feb.  25,  IWH,  and  publittaod  ia  par.  4,  S.  O.  75,  War 
ipartmenl,  Uor.  30,  IMM.    This  order  directed  tlio  officer  to  report  l«  ttio  ROvenor 
of  uo  Philippine  Islands  for  duty  lo  tiuipcctlng  tbecoariabulary  of  tho  idands.    That 
proceduro  \iaa  alace  been  foUo¥red  in  the  matter  of  delailinn  omcer*  to  duty  with  the 
govenimiMii  of  the  Philippine  Ulaads. 
*  See  opiaioo  of  the  Atioraey  Oeaetal  of  Uay  5,  lB10(2SOp.  Auy.  Gon.,  270).         , 
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IV  B  1 .  If  fid  th«t  an  officer  of  Eiigineors  dotAiJcd  by  the  Preaidenl 
to  iierform,  or  assist  m,  eiigiueering  work,  for  Stale  or  muDicipal 
autliorities,  at  their  request,  roiild  not  be  »aicl  to  exen'lie  a  civil 
office,  aiid  was  tlius  not  afTecled  by  tlio  prormon  of  scclioti  1222, 
R,  S.,  tho  only  question  to  be  determitiea  in  cases  of  suoli  emptoy- 
ment  being  tliat  intiii-atwi  by  swliuu  I22-1,  viz.,  whotlicr  audi  work 
would  require  iJie  officer  lu  be  separated  from  liis  corps  or  otlierwiKe 
inlorfere  willi  the  performance  of  liis  military  (lulieti  proper.' 
H.  37^40  ando.iS,  May,  1376;  62.  S71,  June,  1SS7. 

IV  B  2,  field,  in  view  of  tlie  proviaitms  of  serlion  1224,  K.  S.,  that 
an  ofRi-eT  of  tho  Army  could  not  lecnlly  bo  ilotailed  in  tJi©  scfirioc  of 
"The  World's  Exposition  of  1892,  which  is  a  corporatioti,  nur  upon 
"civil  worka"  unuer  the  '"World's  C'ohmibian  Commission,"  which  ia 
not  a  corporation.  And  advittd  that,  irrospeclivo  of  tho  Ktatuto,  to 
UHtgn  an  olTicor  of  the  jVrmy  to  a  duty  which  must,  entirely  or  in  preat 
measuFP,  and  for  any  considorahle  period,  separnle  him  from  tlie  mili- 
tary duty  fur  which  Cou;;rc»s  has  Hutlioriztxl  his  cniployinent  and  Ills 
*y,  woiJd,  in  the  absence  of  statutory  sanction,  bo  unauthorized. 
\4&,Sll,Scpl,,1891.  Also  further /w(</,in  view  of  section  1221.  K,S., 
Uial  an  officer  of  the  Army  could  not  lejjally  be  detailed  to  ins^jicct 
the  buildings  in  the  course  of  construction  for  tho  World's  Colnmbian 
Exposition,  sinco  sueh  inspection  would  be  an  employment  "on  civil 
works."  and  would  require  his  separation  from  his  conis  and  interfere 
with  tlie  peiformanrc  of  his  military  duties.'    P.  ^9,  £^-i,  Sept.,  tSOI. 

IV  C.  An  ofCc«  was  vacated  by  the  appointment  of  a  suocosAor; 
htld,  that  it  was  vacated  on  the  date  when  the  succe«<itor  took  rank. 
Beta,  further,  that  if  no  date  of  rank  was  staled  in  the  nomiiintioii 
that  the  successor  took  rank  from  date  when  the  appointimi  power 
in  his  cn.se  was  completely  exhau8t4Ml,  J.  e,,  on  the  date  when  the 
President  sijjiied  his  commission,*  if.  6$,  5^6,  Apr.,  IS8S;  P.  24, 
7,  Apr.,  ISSS;  C.  t7480,  Feb.  Band  Mar.  tS,  1903. 

Iv  D  1 .  A  mere  offer  to  resign  or  t4.-nder  of  roiugiintion  ia  revocable 
at  any  time  before  acceptance.  C.  £6006,  Jan.  4,  1910.  But  after 
an  acceptance,  and  before  effect  has  boon  given  to  the  same  by 
notice,  tno  offer  can  not  be  withdrawn  or  materially  modified  by  the 
act  of  the  officer  alone,  hut  the  consent  of  the  appointing  power  Li 
al!40  necessary.     It.  39,  375,  Jan.  6.  1878.     C.  1S7SS,  June  5,  1908; 

'  It  is  h«ld  by  Ihe  Attoro>-y  Ociieral  <l<t  Op.,  4911}  iluc  nhila  to  dotail  an  officer 

ol  the  aclivf  lisi  for  duty  wiiLi  Fnit,  King  oa  uiu  U.  S.  (j«oI(jgioal  Survey  would  not 

,  b»  to  invtvBt  him  with  n  dfil  ojftct,  vrt  thai,  as  siirh  mirwr  ia  a  tivH  work,  an  ofBmr 

could  no[,  in  view  ot  the  prmtsions  ol  Mciton  V21A.  R.  B.,  legaUy  be  aetaiJad  (or 

I  duty  tJM^n.'oa  U  tlie  i-fti-ci  oi  ouch  (l(.-ii>il  wuuM  bu  to  appMaiu  him  mm  Ua  reglDUiit, 

cop*,  etc.,  or  othfinHao  intrrfr'n'  with  tho  nttffbmuuico  of  hia  milltanr  dutiu  pniMr. 

I  See  •!«>  8  Op.  Any.  G«n..  W». 

SeeMOp.  Aity.a«u..2T0,  wlimiit  Uh«l(ltl)allb«Pr«aid«Dt  has  power  lo  detail 

I  offieen  of  tlw^  Engineer  Oorpi  of  tho  Array  to  net  ai  cxpiirta  at  a  bixriag  involving  thv 

'.  granting  <>[  a  permit  to  the  cily  *nd  couniy  of  Son  Fnncinco  tn  u«e  the  Iletcb-Hel^y 

V&lley,  in  thp  Yoaemil«  Nkiionat  IVk,  fur  uMiutaiaing  a  water  Hupply  for  muoldpu 

purpwKA 

'  Compare  case  in  10  Op.  Atty.  Gen.  600.  CoiigitM,  lubwiqueDliy,  by  act  of  Aug. 
B,  1892,  ezpreMly  aulboriied  the  SeCMaor  of  War  to  d«tail  at  his  diaciMion  offic«ra 


20id.,«T. 

As  to  2  pomiui  holUiDR  thi>  nunc  oflicc  pending  notice  of  appoinBiMiil  vt  hiccwmt, 
tM  7  Op.  Atty,  G«n.,  303;  I  Comp.  Doc.,  &?«;  3  id.,  MS. 
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tsm,  iiw.  13, 1903: 16767,  Jan.  It,  1004;  1618$,  Ma*f7, 1904:18318,^ 
Jvdy  18,  190S;  18351,  Nw.  «0,  ISOS;  il70,  Apr.,  18^8;  SSU8,  June 

tsjm. 

IT  D  2.  While  a  UMidor  of  h'm  rceiignation  by  an  I'luofx  olIidT  t 
in  general  without  k-jful  fffiict  and  lUtapaLlo  of  being  li^ally  oc 
ocptt-d,'  vfit  wherB  a  rpsiijnation  tpnrfrrea  by  an  insano  ollicer  was,] 
in  iho  absfiict',  at  tho  Wur  Dcparlmcnl,  of  any  kiiowltHlgu  of  b' 
insanity,  formally  accejit^d,  and  tho  vacancy  created  bv  the  ri-sign 
tiun  waa  thcrcujion  fiilod,  AWJ  that  thp  arwplance  ctiuld  not  lognU 
be  rc'vokml,  and  tiial  thi*  appuiiitiiii'nt  to  tho  vacancy  waa  vali 
and  operative.'     R.  39,  420,  Ffh.,  1878. 

IT  I>  3.  Held  that  a  r<»igiintion  without  date  p)ac«d  in  tho  bnii' 
of  superior  authority  as  an  uidosure  to  a  pledpo  given  by  an  offictr 
who  authorized  superior  authority  to  complolo  Jije  resigrnation  b 
supplying  thi>  dalv  is  a  valid  tender  of  resignalioD  on  condition  su 
sequent.     Ildd,  further,  that  upon  the  oreurrence  of  the  condition 
tho  ri'signalion  niav  bo  accepted.*    C\  18851,  Nov.  Si,  1905;  £5005, 
Jan.  4,  1910. 

IT  F)  4.  An  ollieer  deaeMed  and  went  to  Canada.     From  that 

Iilaee  bo  tendtrod  his  resignation  before  be  bad  l>6on  absent  n-itbout 
eave  three  months.  //eS  that  as  he  was  in  desertion  it  would  not 
be  proper  to  accept  his  resignation,  llrht,  further,  (bat  in  view  of 
the  fact  that  ho  was  outside  of  the  Umits  of  tho  I'nitcd  States,  the 
9tatut«  of  limitations  did  not  run  in  bis  caae,  and  that  at  the  first 
opportunitv  ho  should  be  approboodcd  and  tjri«d  a«  a  dc«ert«r. 
C.  2.iS3S,  Dec.  S2,  1908. 

IT  D  .I  a.  Tho  right  of  an  incumbent  of  military'  office  to  restga 
ofTice  at  plejisurc  \i  subject  to  certain  restrictions  growing  out  of  ths' 
mihtary  status.  Thus  the  resignation  of  an  officer  under  c]inrg<>8 
ne«d  not  be  accepted.  Sinnlurly  the  resignation  of  an  oRiccr  in 
time  of  war  may  properly  be  refused,  it.  14,  Hd,  Feb.  8,  1865;  C. 
16/33.  May  7,  'iDO/,.  i 

IT  D  5  b.  liio  nec-optaTicu  of   a  resignation  is  an  exMutivo  act 
which  may  be  exercised  by  the  President  tlirougb  any  proper  officer  ^j 
selecunl  bv  him,  as  by  a  military  commander  in  the  field  m  time  ot^| 
war.    P.  H,  £05,  Junt  S5,  189S.  ^ 

IT  D  5  0.  An  officer  may  vacate  an  office  by  rettgnatioo.  Held 
that  the  date  of  vacation  is  the  date  of  the  notincation  to  tho  officer 
of  the  acceptance  of  liis  resignation.*  B.  4£,  68,  Dec,  1878;  C.  15493, 
m\  13,  1903. 

TV  D  5o  (1).  A  notice  to  an  officer  that  his  resignation  has  beeo 
accepted  may  he  either  actual  or  constructive.  Unless  there  ia 
something  to  indicate  the  contrary,  it  is  presumed  that  when  tha 
acceplance  of  the  resignation  has  been  forwanli-d  in  the  rt^gular  wajr 
to  an  officer's  regiment  or  station  it  reached  its  destination  and  was 
delivered  to  the  officer  affected  thereby  if  he  waa  present.  Utld 
that  if  he  is  absent  without  authority  the  receipt  at  Itis  proper  station  , 
of  the  notice  of  the  acceptance  of  liis  resignation  is  a  constructive 

'8  0p.  Ally.  Gou.,  156;  10  id.,  229;  12  id.,  667. 
■  Bee,  to  n  Hmikr  efkct,  15  Op.  Alty.  G«n.,  469. 

*  la  Op,  Any.  Gen,.  6M.    See  Mimmack  v.  U.  S..  10  Ct.  Cl».,  684.  and  H.. «  V.  8^\ 
426.  ' 

*  Sm  fony>BiDdi  aiticl*  of  vk.    See  alio  Buser  r.  V.  S..  6  Ct  CU.,  8A:  UlmDiack 
ti.  U.  S.,  10 id.,  684;al«> «  U.  S.,  *M. 
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dolivco-  to  him.  /'.  S6,  337,  Nov.,  1889;  4£.  370,  Aug..  1890;  60, 
458,  Dm.,  1891;  C.  1S89.  Apt.,  1896;  6409,  Afay.  1899;  I27S£.  June 
5,  1002;  1.5493.  Nov.  13,  1903;  16183,  May  7,  1904;  17696,  Mar.  18, 
1905:  18318,  July  18,  1905;  18851,  Nov.  20,  1906;  19391,  Mar.  19, 
1906;  22934,  Mar.  23.  1908. 

IV  D  5  c  (■-)-  All  «)ffir(>r  tendered  his  rcdgiiatinn  and  tlie  President 
wlhoHt  /onimllv  acccpliiig  th«  rvsi^nnl inn  by  lotu>r  ftpi>oiiiU>d  a 
siK'wss<»r.  //(-iJ  thfit  the  apptnntmrnt  of  tht»  aurx-osstir  was  in  pffpct 
tlio  arc«ptanrc  of  tlifl  resign nt  ion  an<l  thiit  tJio  officer  who  t«ndorcd 
t)i«  restguiitton  vacated  liia  ofTico  whon  ho  roceived  actual  or  con- 
structive notice  of  such  appointment.  C.  7251,  Nov.  14,  IS99,  and 
Dtc.  17, 1901. 

VI D  5  d.  Held  iii&t  after  an  oilicer  hna  been  notified  of  l]ie  accept- 
ance of  hin  re.si^iation,  a  revooatinn  of  tlio  acccntatiro  will  not  operate 
to  return  liijn  to  utfice.  Ihtd,  further,  that  do  ciiu  be  returned  to 
olTiio  only  in  the  operation  of  a  new  appoinlmenL*  C.  1289,  Apr.  S4t 
isur.;  2.i2l,  May  2(i,  ISftC.;  16183.  May  7.  1904;  24683,  Feb.  27,  1909. 

IV  I>  5  d  (t).  In  the  oiso  of  an  oflicer  whoso  re^^i-niutinn  was 
ai'ccpteil.  to  take  effect  at  a  future  date,  and  who  after  receiving 
notice  of  the  ncccjiuuice  but  iMtforu  tho  date  fixixl,  attempttKl  to 
withdraw  tlie  resi^iation,  hfld,  tliut  the  withdrawal  sSiould  not  be 
considered  in  connection  witli  tho  resignation,  as  the  scrvinz  of 
notice  on  the  olhccr  of  tlio  accoptaiico  of  his  rc«ignattou  had  uxed 
his  status  bevoiK)  recall  as  tliat  of  vacating  the  office  on  tlie  dalo 
specificl.'    C.  28210,  Feb.  IS.  1910. 

IV  D  .5  d  (2).  Tlio  power  of  tlie  President  in  Uie  matter  of  acceplinR 
the  resignations  of  ofticera  in  tlie  military*  service  is  analogous  to  that 
cxcrciswl  by  the  reviewing  ftutlmrity  ol  a  court-martial.  Ilrld  tliat 
he  may  accompany  his  action  by  such  remarks  as  he  may  deem 
nece-tsary  or  appropriate  to  tJie  diwiphno  of  the  military  servico. 
Iltld,  further,  tliat  after  iu«.si^nint;  reasons  for  his  action;)  in  accost- 
ing the  resignation  such  reasons  so  assi(;ned  become  on  essential 
part  of  tho  acceptance.     C.  16183,   May  7,  1904- 

2V  D  6.  Held  that  an  unqualili«d  accepUnco  of  a  resignation  is  an 
lumorable  discharco  from  the  service.  C.  2170.  Apr.  20,  1896;  S569, 
Oct.  4,  1897;  16183.  May  7, 1904.  Hf^h  «l«o.  t"at  where  the  ac<-opl- 
anco  was  "for  the  good  of  the  service"  the  discharge  was  "without 
honor."  C.  427,  Oct.,  1894;  ^^'70,  Apr.  20,  1896;  I4SS6.  Apr.  SO, 
1903;  18107.  Junf.  6.  1905. 

IV  E  1  a.  A  legal  sentence  of  dismissal  of  an  officer  when  finally 
confinneit  by  liie  competent  autlioritiea  (acconling  to  the  one- 
hundred  and  sixth  or  one  hundred  and  ninth  article  of  war)  takes 
effect  upon  the  officer  on  ihe  day  on  which  the  confirmation  is  officially 
communicated  to  him.  either  oy  the  pronuilgation  of  tiie  order  of 
confirmution  uL  Ids  station  or  other  form  of  officiul  notice.  Tlius  the 
date  of  the  actual  confirmation  is  not  necessarily — is  not  probably 
ui  the  iiiiuority  of  va^ca — tjio  date  on  winch  the  dismissal  goes  into 
effect.  The  declaration  is  mdeed  somelinu's  added  in  the  order  of 
confinnation,  that  the  parly  ceases  Uiereupon  to  bo  an  officer  of  tho 

'  S.>«  BurRtT  1'.  V.  S.,  n  Cl.  Cb..,  35;  Miinmack  v.  U.  8.,  10  Ct.  C\ti.,  AM  uid  117  U.  S.. 
■tati:  :i  0|),  Allv.  G.n,.  40(1;  li  id,.  :>.'i.'.;  H  id,.  2ri2. 

'  llawr  V.  t.  S  .  6  tt.  CI-  .  Mh:  Mimmack  v.  U.  8.,  10  Cl.  CU.,  WM;  Ul.  K,  U.  8., 
420;  12  Op.  Alty.  Uuu.,  1255;  H  id.,  9)2. 
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Array;  but  tJiis  ddclHTittion  is  iiniiiHteriid  and  surplusaga.  It  nofl 
iinfre<nienilr  happens — ■cspeciiilly  in  lime  of  war,  and  parUcuIarly" 
when  the  oHicvr  liw,  Buicc  Itis  triid,  tieeo  Ukcn  prisoner  by  the 
enemy — that  u  considerahle  period  may  elnpse  before  tlie  oiucer  is 
ofltcituly  informetl  of  tlio  confirntAlion  of  the  8i>ntcjic«  and  thus 
bet-oities,  in  law  uud  fact,  dismistied  from  the  service.  R.  36, 110, 
Dec,  187A:  S8,  S41,  Oct..  1876;  P.  49. 176,  St-pt.,  1891;  C.  leSSS,  Sept. 

IS,  tm. 

17  E  1  a  (I).  A  sentonoe  of  dismissal  can  not  tc^ly  bo  conlirmed 
BO  as  to  take  effect  as  of  a  date  prior  to  tJiat  of  the  forma]  confirm: 
Uon.     R.  SO.  480,  Jvl}/,  1870;  P.  42,  670,  Aug.,  1890. 

IV  K  I  a  (2).  ttTioro  an  officer  who  had  bi-en  tri<'d  by  a  cou 
martial  was,  while  awaitinj*  the  promulgation  of  thn  proceedings, 
taken  prLsuiicr  by  the  enemy,  and  aflor  his  rapliirn  an  order  wii 
publishivl  in  iiis  ri'fjimenl,  by  wJiich  a  scntcuco  pronounced  by  tb 
court,  dismissing  him  from  the  sprvicp,  was  diiJy  confirmed — /ifld 
that  tk&  ho  was  hcrond  tlio  control  of  thu  national  nutliuritie^  nt  th« 
time  of  such  publiration,  he  could  not  be  regarded  4a  imtified  of 
euoh  order  or  aff'erted  by  it;  and  that  he  therefore  continued  to 
nn  officer  in  the  Army  and  entitled  to  pay  as  such  up  to  the  date 
about  six  months  aulwequent  to  hia  capture — when,  upon  bein_^ 
exchanged,  he  returned  to  his  regiment  in  the  field  ana  was  first 
Dotiiietlof  his  diBmissal  as  approved.    li.  12,  £30,  Jan.,  1865. 

IT  K  1  b.  Even  before  the  pamage  of  the  act  of  July  20,  1868 
{15  Stat.  rj">),  wliich  was  incorporated  in  sectiim  1228,  K,  S.,  it  waa 
held  that  the  legal  execution  of  a  legal  sentence  of  dismissal  sepa- 
rated on  ollicer  from  the  military  siTvice,  and  after  the  notico  of 
such  cIi!imii>Tinl  was  served  upon  him  hi!i  status  was  Ihut  of  civilian 
as  completely  as  if  he  had  never  been  in  the  service,  Iltld  furthM* 
tliat  after  Huch  notice  \»  served  ho  can  not  be  honorably  discharged 
or  placed  on  the  retired  list,  or  permitted  to  rvsign,  and  that  the 
order  of  dismisBal  ia  not  revocable.  The  only  channel  of  reentering 
the  service  i*  bv  way  of  rooppointmont.'  H.  S9,  108,  Juhj  12,  1869; 
30,  S17,  3SS,  3/ay  "7  and  &,  1870;  SI,  60S,  Jubt  8,  1871;  57,  ^«0, 
49£,  Mar.  £3,  and  Apr.  26,  1876;  $9,  £48,  Oct.  SS,  1877;  41,  67S, 
Srpt.  I,  1879.  P.  47,  SS7,  May  £8,  1891;  C.  1S4O0,  Oft.  7.  1902, 
13064.  Nov.  IS,  l.OOS;  15973,  Mar.  1,  1904;  16867,  Sept.  9,  1904 
18318,  Jvli/  19,  1905;  £3071,  Apr.  11,  1908. 

IV  E  1  b  (I).  When  a  sentence  of  dismissal  is  not  legal,  hrld  that 
there  has  been  no  dismimial  in  law.  tlfU  further  tliat  this  fact  may 
ftt  an^  time  be  declared  in  orders.  Thus  if  a  court  was  illegall 
constituted  or  composed,  or  was  i^ithout  jurisdiction,  or  it^  proceed 
ings  were  invalidated  as  by  some  such  fatal  defect  as  that  Iras  than 
five  member*  took  part  in"  the  judgment,  or  in  cose  one  or  more  of 
the  members  were  not  sworn  the  sentence  will  be  iUeguI.  Siuidarly. 
anofhcercannnt  be  dismis.sed  pursuant  to  a  legal  sentence  until  it  shnll 
have  been  approved  or  confirmed  by  competent  aulliorily.  li.  20, 
302,  Jan.  8, 1866;  ltd,  46$,  Feb.  19, 1868;  £8,  J,57,  Mar.  £7, 1869;  29, 
575.  Jan.  8, 1870;  SO,  318,  SS3,  4S0,  May  7, 1870.  and  Jftne  SO,  1870; 
34, 634,  Nov.  S9, 187S;  36.27/^,  330,  Feb. £3, 1876, and  Mar. £t,  1875; 
S8,  £43,  Aug.  14,  1876;  39,  £38,  S4S,  243,  Oct.  St  on^  £3,  1877;  SSi 
£gt.  Dee.  19,  1887;  ('.  750.1,  Jan.  6,  1900;  16710.  Aug.  9,  1904.  " 

■SiwiOp.  Atly.Gi.ni.,318:  Hid., 448,  602;  DlinI<trj>ort8U8of  JiKlicJory  ComniiiW* 
ol  SiMuU),  n(  itiir.  »,  187U,  4Ath  Cong..  3d  sen. 
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_1V  K  1  b  (1)  (a).  An  officer  of  V«hintPor«  wii»  M'uU'ncrd  to  dis- 
missal. The  sontcnco  was  approved  and  another  officer  was  miiAlcriHl 
in,  vice  (h«  diamisscd  ofticpr.  LrI^t  it  was  di*cov<T<^'d  thwl  tlio  son- 
toncc  of  tli»  gvndral  court- mtirtini  was  Ule^ul  and  the  dUmisacd  oiTircr 
was  rftiirtipu  to  dutv.  lifld  that  the  otiirer  who  was  muxtorod  in, 
vire  the  dinmissed  officer,  wns  a  de  facto  ofliccr  uiid  liis  acts  as  f«r  as 
tliov  atfcctod  third  parties  wore  legal.'  C.  55,  Aug.  15,  and  fl9l, 
Dff.  /,.1HIH,. 

IV  K  I  c.  JltUt  that  dismis^nl  by  8onli>n<.'«.>  of  a  goncrul  rourt- 
inartial  dot^s  not  render  an  officer  ineligible  for  appointment  to  ofiice 
in  the  military  t^stablLshmpnt  (/f.  36,  530,  Mar.,  1875);  or  for  enlist- 
ment as  a  soliiier  (.R.  7,  S53,  Feb.,  1S64);  or  for  holding  civil  office 
under  the  United  States.  R.  8,  601,  June,  1S04;  BS,  617,  Dec,  1866; 
and  Si,  isa,  June,  1871.     F.  38,  95,  Jan.,  1890;  1,0, 14.  Mar.,  1890. 

IVK'2  a,  DisiiiiasiU  bv  Executive  order  is  quite  distinct  from  dis- 
missal bv  sentence.  'I'he  latter  i*i  n  jmnUhmeni;  th©  former  is 
Ttnwval  jrrtm  office.'  Tlio  power  lo  dismiss,  which,  as  beiiift  nn  inci- 
dent to  the  power  to  appoint  public  ollicers,  had  been  regarded  »'mrA 
1789  fw  vt-sted  in  the  I'rcwiijcnt  by  the  tVnistituliou,*  wa;;,  for  the  first 
time  ill  ISGfi  (bv  the  act  of  July  IS  of  that  year,  reenacted  in  tlie 
second  clause  of  the  nr(«entninely-ninth  article' of  war  and  insertion 
1*229,  R.  S.),  expressly  divestod  by  Couurcss  in  so  fai-  a»  respects  its 
exercise  in  tune  of  peace.*  By  the  statute  law  it  is  now  authorized 
only  in  time  of  war.  6'.  ISSBS,  Sept.  18,  1902;  13654,  Nffo.  IS,  1908. 
Duriiif;  the  War  of  the  Robelliou  it  wiis  exercised  in  agroatnuml>or  of 
cases,  sometimefl  for  tlie  purpose  of  summarily  nitding  the  service  of 
unworlhy  ollicers,  soinctiiocs  in  the  form  of  a  discbar^  or  musl-er-out 
of  ollicers  whose  serA-ices  were  simply  no  ionper  required.  The  dis- 
tinction between  (1ii.s  species  of  dismbssal  and  dLsmis»iU  by  ptentence  is 
illustrated  by  tho  fact  that  the  tornter  has,  with  the  sanction  of  legal 
authoritv,  been  repeaterlly  ordered  in  cases  where  a  court-martial  has 
previously  acquitted  the  ollicer  of  tlie  very  otTcn^os  on  account  of 
which  the  summarv  action  has  been  n«ort«<!  to,'  R.  SS,  £65,  Oct., 
1866;  26,  6,  Sept.^  t8G7;  31,  5-57,  Aug.,  1871;  4S.  470,  Juh,,  1880; 
48,  S43,  Jan.,  ISS4.     C.  495S,  Stpt.  24,  1898;  10513,  May  16,1901. 

IV  E  2  a  (1).  A  board  appointed  under  the  provisions  of  section  14 
of  the  act  of  April  22,  I  f><J8  (30  Stat.  363),  ''to  provide  for  temporarily 
increasing  the  military  estahlisbment,"  is  not  rt^qninvl  cither  bv 
statute  or  regulntion  to  he  sworn  or  to  reconl  the  evidence  taken.  It 
wu  flvitlently  iutcudivl  as  a  &ummar>'  proceeding  adapted  to  time  of 
war,  and  may  lie  regarded  as  merelv  iii  aid  of  the  Presi<ient's  authority 
in  time  of  war  to  dismiss  an  officer  without  trial.  It  is  doubtful 
whether  in  the  present  state  of  t)io  law  it  woidd  be  proper  to  swear  the 
members.  The  boards  appointed  untler  section  1  of  the  act  of  July 
15,  1S70  (16  Stat.  .'il8),  were  sworn,  but  those  appoiiil4>d  under  the  act 

'  Aa  offlreir  can  not  mainUin  an  action  Inr  hie  fotary  unlow  ho  hnn  n  Ir^l  ritln  In 
tbo  oSIl-s.    Mer«  occupancy  h  not  aufflcietit.    8<w  Ituiikiv  v.  V.  S.  10  !'(.  CL-.,  39Q 
(luverMHl  on  oUier  gruunds). 
I     »fik>0  7  0p.  Atty.  G«i,,  261. 

I     *  See,  M  amone  lli«  principal  aulborJciM  on  ihls  iubj«ct,  Ooinmoii wealth  v.  Biw- 
|d«r,  6  ScTgt.  &  Rawle.  401;  Hx  parU  JJeunMi.  13  P«l«r^  2&S,  21^9;  HiuMkI  SuU*  •. 
»QuUirin,  IT  Ilowanl. 30T;4 Op.  Atly. tiirn.,  1,  l}0<>-ei3;  6 id,, ^-8: 7  id  , 25\:» id^23l>- 
332:  l-Ji<L.  421-420:  SerReani,Cunn.Uw,  :^3: 2  Su>ry'aC«na.f  Ui37,  aou;  1  Kmt's 
<  Cmdb..  310)  2  Mareliull's  Wai^lDgton,  162;  and  It-l  U.  8.,  Gig. 
'Boo  10  up.  Auy.  Gm.,  319. 
'See  12  Op.  Atty.  Gen..  427. 
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of  July  2*2, 1861  (12Slat.  270),  wero  not.     Those  sooUoiw  wpm  iiintil. 
to  ilie  cue  under  considentioii.     Whuro  Ibe  proce«(liu^  of  a  bo: 
appointed  under  tJiis  later  statute  did  not  snow  that  tiifi  menibc 
wcro  sworn,  and  did  not  contain  a  report  of  tito  ovidiuico  lakoji,  ht,l 
the  President  Iwving  approvod  the  report  and  in  accordance  tlierewi 
diMJlorgod  tlio  olQoor,  thai  Ibc  discLarj^  was  legal.     C.  484^,  Aug. 
180». 

IV  E  2  b.  A  summary  disniissnl  of  an  ollicer  does  not  nrop«rlj*  tak«' 
olFuct  until  tho  ordor  of  dismissal  or  un  olFioial  (M>|>y  of  llio  sumo  is 
deliverol  to  liim,  or  he  is  otherwise  oilicially  noliiieil  of  the/act  of  the 
dismissal.*  /'.  49,  91,  and  176,  Sept.,  18'9i;  C.  4842,  f^.  g.  1900; 
IGSgft,  Sept.  IS,  1904- 

IT  K  2  b  (1).  HeU  that  tlie  President,  when  dismi-t-sing  an  otnoer 
by  order,  mav  dx  a  tiato  infaturo  when  the  dischar>^  shall  bcroni'. 
opcnitive.     When  such  date  has  be«n  fixed  mfuturo  he  ran  not  ba 
dischurgctl  or  uiust«rod  out  a^  of  a  jircvinus  dato  by  onier  of  thn  W 
Department.'    Held,  further,  That  all  tho  acta  of  such  otiicer,  whothoi 
of  command  or  in  connection  with  slalT  duty,  if  he  l>e  a  st^f  odici 
an  Icjjal  until  lie  receives  nutico  of  his  oriicr  of  discharge.     C.  ^t>f^^S^ 
SevL  IS,  IW4. 

IV  E  2  c  (1).  A  surAniary  dismimol  "by  order  of  ths  Socroiary  <: 
War"  is  in  law  tbe  act  of  the  President.*    It.  5,  S!9,  Nov.,  1863;  P, 
Se.SSS,  Nov..  1889;  C.  16978,  Mar.  1,  1904- 

IV  E  2  c  (2).  A  dopartuieut  or  Army  commander  can  have  of  coureo 


no  authoritv  to  suniniarilv  dismiss  or  dtscbarge  an  oilicor  from  tlia^^ 
fi.  11,40s,  Feb.,  iSeS;  ie,SS$,Stpl.,J86-^;  4^^■(,■ 


military  ser\-ice.  ...  1  ■ ,  ^''u, ,  oir.,  mw,  iw,  wv,  •. 
Jim.,  rnS;  4S,  Z6S,  Apr.,  IS79.  P.  4?,  191,  May  IS,  1891.  But 
where  in  a  case  of  a  Regular  ollicer  thL^  authority  was  in  fact  exer- 
cisicd  during  the  Civil  mtr  and  the  Prtwident,  treating  his  olbeo  as 
vacant,  proceeded  to  fill  the  vacancy  by  a  new  a|))>oiitlmont,  held 
that  he  bad  made  tho  iltsnii^al  his  o>i7t  act  by  uppomtmont  of  a  suo- 
cCHHor.  li.  41^  S4f  Jan.,  1878.  So  where  (in"  IHC3)  an  officer  of  vol- 
unteers was  dismUsed  by  the  orxier  of  an  Annv  commander,  whicJi 
was  never  ratilicd  ill  terms  by  tbtt  President,  but  a  successor,  ap- 
pointed to  the  vacancj'  by  the  gnvernor  of  the  State,  was  accepted 
and  miLstered  in  by  tJio  iVitoil  States;  held  that  tlie  olhco  vosteid  in 
tho  new  inciuuben't  at  musU'r  in.  li.  44,  8S,  July.  1880;  C.  S7S8, 
Der..  1S!)7. 

IT  E  2  d.  There  can  bo  no  nvoeaHon  of  a  locally  execute  order  of 
dismissal,  however  unmerited  or  tnjudictous  the  original  &fX  may  ht 
deemed  to  have  been.  For  distinct  as  dismissal  bv  order  is,  in  ita 
nature,  from  dismissal  by  eeut«nve,  tho  ciToct  of  tue  prooecduig  in 
divesting  the  oflice  is  IJie  same  in  eacJi  case.  An  oflic«r  (Usousaod 
hy  an  onlcr,  though  his  dismissal  may  havo  involved  no  disgrace,  is 
assimilated  to  an  officer  dismissed  bv  sciilvnro  in  so  far  tJmt  ho  is 
compIet«ly  relegated  to  a  civil  status,  liaving  in  law  no  nearer  or  nthcv* 
relation  to  the  iuilitur>'  iwrvice  than  has  luiv  civiliiLQ  who  has  never 
been  in  tho  Army.  C.  691,  Dee.,  1S.04;  37iiS',  Mar.,  1898;  45SS,  Jvlu, 
1898;  4954,  Mdr.  SO.  1908;  1SSS3,  Sept.  18,  190£;  l4S8t,  JtiM  tt, 
lOOS;  16767,  Jan.  IS,  1904.  Tims  an  onlcr  assuming  to  revoke  a 
legal  order  of  dismissal  is  as  unauthoriited  as  it  is  ine]fe<!tual.     The 

'  Gould  V.  V.  S..  19  Ct.  Cl._,  503.  695;  IV  Comp.  Dee.,  001;  V  U.,  119. 

'  AtUtoMdt  V.  V.  S.,  3  ft.  CK.  2(H, 

■Soe  12  Op.  Atty.  G«D.,  421;  UcElnth  v.  Voiud  Suim,  12  Cl.  CI.  R.,  308. 
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oripnal  (]i»mks&l  i»  an  net  done  wbicb  can  not  be  undone,  and  the 
oriHir,  wliioh  is  the  evideniM"  of  it,  t»  tlierefore  incapiittio  »>f  i-evocation 
or  ixthU.'  6'.  4586,  July  IS,  IS98.  Nor  tan  lliul  i)0  clTocte.1  mdi- 
re<'tlv  which  <ran  not  lej^y  be  dona  dinictly.  Aii  otli<;er  ilianiisned 
by  lixecutivo  oiilcr  call  nut  be  reli«veil  by  being  allowed  to  rts^igii  or 
bu  ri'tinid,  or  by  bciii^j  CTiuiU-d  an  bdnoralJIo  disJliargu.  Fur,  in  order 
to  be  disrharged,  etc.,  from  the  Army,  be  inii.tt  first  bo  in  tbe  Anny. 
aitd  tlivrc  i»  but  one  modo  by  wiiirb  lui  oi1ic<-r  oik-»  legally  separated 
from  tlie  Arniv  can  be  put  into  it,  viz,  bv  a  iiuw  appointment  acdord- 
ing  to  tho  Coiwtittitioi).*  H-  SI,  S04.  Jut'/,  1871;  35,  398,  4G6.  May 
and  July,  1874;  S6,  SW,  SSO,  Jan.  and  idar.,  1876;  S7,  4ol,  Apr., 
1876;  S3,  St,  169,  Jan.  and  July.  1876;  30,  £48,  Od.,  1877,  and  474, 
Mar.,  IS7S:  4I.  153,  Mar.,  1878.  avH  611,  July,  1879;  4£,  73,  Dec, 
1878;  P.  36,  S5i,  Sept.,  18S9;  S6,  3^3,  Nov.,  1889;  61S,  384,  Mar., 
189S;  69,  80,  Apr.,  1893;  6-5,  61,  May,  1894;  C.  49SS,  Sf.pt.,  1898; 
15973.  Mar.  1   Apr.  13,  and  May  7, 19d4;  18318,  July  18,  1905. 

IT  K  2  d  (1 ).  Wbile  an  ordrr  aasuniinj;  to  revoke  an  executed  )efi;al 
ord«r  or  sentence  of  dismissal  is  void  and  inoperative,  Vi-t  whirrv  »ucli 
dismissed  c)lIir4.>renterR  upon  the  flutiea  of  the  omce  under  tho  voiil  order, 
■iifld  timt  lie  was  durinf;  tlie  period  lie  thus  performed  sueli  dutii«  a 
de  facto  ollici-r,  so  far  as  the  rights  of  third  [iei-sons  were  conoornwl, 
C.  691,  Dec,  1894;  3736,  Mar..  IS98;  15973,  Mar.  I,  lf/}4.  HfU, 
further,  that  wlwru  sueli  revoking  order  wiu4  forged  by  the  iiit«rc«leti 
odieer  he  waa  indebtetl  to  the  Umt«<i  States  for  the  pay  drawn  bv 
him  a.i  a  de.  facto  ollicer.     C.  91Si,  Oct.  13,  1900. 

IV  K  2  9.  Held  tliat  tiie  summary  discliarK*  of  an  oiTic^ir  is  a  dis- 
charge without  honor  in  tJie  8am«  maimer  that  the  Rummarr  <lia- 
charge  of  an  eidi^lvd  man  is  a  <ltf;chargc  witlioiiL  honor.  P.  6^,  40$, 
Mar.  $1,  1S9S;  60,  e.50.  .June  30,  1893;  C.  17S!),  Oct.  18, 1895. 

IV  E  2  f.  A  dismissal  of  an  ofiii-er  by  executive  order  does  not 
operate  to  disquahfv  lum  for  reappointment  to  military  office,  or  for 
appointment  to  civil  ofitce  under  the  United  ^Stales.  R.  36, 330,  Mar., 
1875. 

IVE2B  (1)  (o).  Iletd,  that  tlie  President  has  authority  to  dia- 
mi»s  cadeta  from  the  United  States  Militniy  Academy  without  trial 
by  court-martial  for  cause.'     C.  I051S.  May  80, 1901. 

IV  E  2  B  (I)  (&).  Ileld.  in  the  ca^e  of  cfirtatn  cadets  at  the  United 
Statea  MiGtary  Ai'adomy  who  had  lieen  dismi.*ted,  that  after  notice 
of  such  dismissal  hud  been  8cr\'ed  upon  them  tlie  Preiiidenl  was  with- 
out power  to  i"estrict  or  revoke  tlie  order  dtAmis-iing  them,  or  to 
pardon  them  so  &s  to  rcsturo  them  to  their  former  status  ht  (he  Mili- 
tary Academy.     C.  S5471,  Aug.  $4.  1909. 

iV  K  2  g  (i)  (r).  The  summary  dismissal  of  a  cadet  is  a  diachaige 
without  honor.     0. 2533,  Aug.  17, 1896. 

IV  F.  An  ofiicer  waa  promoted  from  the  grade  of  firat  lieutenant  to 
that  of  captain,  subject  to  examination.    When  examined  ho  fatletl 

'  See  4  Op.  Ally.  Gt-n.,  124;  12iil.,  421-428;  ]i  id,,  520;  15 id,,  figft,  A  ronlmry  ■nem 
cspmMMl  by  the  Ciait  o(  Claima,  iu  ita  «arlier  period,  u  a  wriM  u(  CMea — aae  liiniUt 
V.  United  Sbttoi,  S  C'l.  t.'ln.,  itOd;  WiuUn  v.  United  Sttu^  3  Id.,  138;  Bmum  v.  Uiutwt 
8tkU«,  4id.,!!lfii  MantffDm««y  u.  UnilndStAtM.Sid.,  03 — wmsnnKlly  practicftllyabiu)- 
doned  ill  McEliaUi  v.  Unitod  Stotcii,  12  id.,  201.  800  aim  U.  S.  «.  Canon,  XH  U,  S., 
ei9. 

*  RtT  8  (h>.  Ally.  Gcu.,  23S;  12  id.,  421;  13  id.,  5;  McElrath  r.  Uuit«l  Slates.  IS  Ct. 
CIs.^'UI. 

■  Huti^n  v.  United  StAtm.  38  CI.  Cls.,  »U;  id,  19(1,  U.  S,,  1(19. 
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Tor  nML8on8  otl)«r  Uian  plirsirnl  in  lino  nf  iltily.  Hfld.  llint  upon  <luH 
(IhIc  whptJ  tlie  Sei-rotarv  of  Witr  upuiwetl  llie  octveree  findings  of  l)i^| 
<>\aminiiig  boanl  tlie  olhctT  rcvertoti  from  Lliegndoof  e«|»laiu  to  tliii^| 
of  tiret  tiouleunnt  and  cnUM-od  upon  t\n)  vear's  eusper^ou  us  firalH 
lieutenant  required  by  the  act  of  October  1  ,'1890.  C.  £3096,  May  SB, 
1910. 

IT  G.  Ue}d,  that  tlie  detail  of  a  battaiton  adjutant  to  duty  with  the 
cliief  of  police  in  a  v\\ y  unrlur  niilii liiv  contro]  does  not  n-liovc  liim  m 
balUlion  adiutnnl.     'C.  16006.  Sipt.  37.  1904.  fl 

Similarly  7i<?/!if  that  tliR  detail  of  a  battalion  quarlennaster  aiidH 
oomnu«<iary  at  the  school  of  musketry  docs  not  rolievo  liim  oh  bat- 
talion quurtvrmostor  and  commissury.     C.  £S!f9S,  Sept.  SO,  191 1. 

V  A  I.  Hrld  that,  in  the  absence  of  statutory  regulation,  tha 
Executive  has  power  to  proscribe  rules  govurniug  the  nppoiiitrnvnt 
and  promotion  of  oilicers  of  the  volunteer  forces.  C.  l^aUQ,  May  9^ 
190S. 

T  A  2.  In  cafle  of  an  officer  of  voluntecra  who  was  mti9t«red  out  of 
ser%'iee  before  hi;*  appointment  to  a  higher  graite  reached  him;  ht 
that  as  his  acccotjiiico  wiut  essontial  to  tln<  completion  of  the  appoint^ 
ment  tendered  mm,  his  appointment  waa  not  completed.     C  iSS99, 
Mai]  9,  1 90S. 

1^  A  3  a.  Ilehl  tliat  the  rt^toratioii  1«  commmid  of  ^lisinissed  vottm- 
teer  ofiicerti  while  the  Volunteer  Army  and  the  organization  to  whicU^_ 
lliey  belonged  wcro  still  in  existeiicu  should  be  rc^anlcd  ua  a  iiewfl 
apnointmejit.     C.  £3071,  Apr.  I!,  1908.  ^ 

V  A  3  b.  In  a  ca.se  of  a  voluntei'r  offictfr  unjustly  dismissed  by  sen- 
tence or  order  during  the  Civil  War,  and  applyiiig  for  rcstoriition,^ri 
tliere  is  the  obstacle  (not  encountered  in  a  case  of  a  regular  olfici'r)'^| 
iJiat  the  volunteer  contingent  of  the  Army  hait  been  lung  sinro  dts-  ~ 
banded,  so  that  a  restoration  to  ollice  in  the  same  is  imunicticable. 
And  at*  a  diNmis-seil  otli<-cr  ran  not,  of  course,  be  graniea  an  honor-d 
able  lii'ichar'^c  from  tho  Anuy  without  first  being  rendiuilled  to  thaj 
Army  by  a  new  appointment,  and  a  volunteer  othcer  can  not  o«  snch\ 
be  Ko  readmitted,  advised,  in  a  caac  of  a  volunteer  oHicer  Mpplyinsj 
for  relief  on  account  of  an  unjust  dismissal.  Uiat  tho  form  of  rchw] 
most  apposite  to  hi.s  ca.se  would  bo  a  special  enactment  giving  him 
iKiy  from  the  date  of  his  dismis^d — n^'citiiig  that  tho  same  waa  leased 
upon  insulHcient  gniiinds^to  the  date  of  (lie  final  muster-out  of  hia 
regiment,  preciseh-  os  if  he  had  continued  regularlv  in  the  service 
during  tho  interval.     H.  -f3,  SSo,  Feb.,  ISSO. 

V  A  4  8.  Upon  a  question  of  the  coastitiitionality  of  the  appoint- 
ment of  ofhccra  of  State  voluntwrs  by  tho  executives  of  the  States, 
h(ld  that  ill  the  absence  of  a  detrUiou  of  tho  Supremo  Court  to  the 
effect  that  .such  nppnintment^  in  the  past  have  been  unconstitutional, 
and  considering  that  wo  have  for  many  vcars  procee<h*d  ui^on  the 
theor>'  that  legislation  which  aulhorizea  such  appointments  waa 
vahd,  wo  ahould  not  now  iiui^^tion  the  legality  uf  such  past  appoint- 
ment*.'    C.  9773,  Feb.  SS,  1901. 

■  Approvnl  bv  tho  Socman-  of  War  am]  publinhed  l»  rho  f«rric«  in  circular  form 
Mar  \b.  IHOl, 

During  (he  f'lvil  War  nil  aflScon  who  mvm  nol  appointwl  by  the  PT«i<leBl.  by  Mid 
with  [.hiM-iini>uiiti)f  Uii!Snna[o,  wer«>[nu»tcriH)intnlJinM>rvi<:u.    (SmR.  Mid  C,  4r>6829.t 

The  rnmtfpriT,  in  tiU  prxclaiiuiiian  of  Mhv  3.  18S1,  which  embodied  th«  fini  c^ 
far  vuluuietjn  Ouriug  Uie  lulo  war,  acaouucoJ  Uiai  (be  iu«n  culled  (u(  would  bu  i 
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V  A  4  b.  Held,  that  in  atJpoimiiiKimofliopr  of  volunt«orfl  luider  the 
act  of  April  22,  1898  (30  Sut.  303),  the  govonmr  of  «  Slat*  acls  by 
uutJiority  ftuJ  on  behalf  of  Iho  Li]ul«(J  Stoit«  wid  not  for  or  bv  the 
autliority  of  his  State.     C.  5101,  Od.  S6,  IS9S. 

V  A  4  c.  The  ollioeis  of  the  Stat«  volunteer  forces  authorized 
duriuj'  Iho  Civil  War  hold  office  in  the  volunteer  military  service 
analogous  io  militttiT  oll'ico  in  tho  Regular  Army,  tlio  incumhcntjj  of 
wliicli  were  inducted  into  oiTiM)  in  the  operation  of  the  constitutional 
apjiointing  power.  It  became  nw«*sary  to  provide  some  nieanj^  by 
wliich  nillitarv  otl'ices  m  the  vuluntui-r  ford's  could  bo  filled^  and  a 
requirement  tliat  auch  oflicea  nhould  be  filled  by  election,  winch  vas 
embodied  in  sec  lion  10  of  the  act  of  July  22. 1861  (12  Stat.  27U),»wa8 
subsoquvntly  roplaot'd  by  a  ruquirfmont  of  section  3  of  (ho  act  of 
Augusts,  IStil  (12  Stat.  318),  wtiirh  vesleil  power  in  tlic  govemoi-sof 
the  several  Slatos  to  lUl  vacancies  th^Tt'tiftcr  occurrbij;  m  riigiiufuts 
and  other  voliuiteer  organizatioiLi  funii.'tlied  by  said  States  for  service 
in  iho  Volunteer  Army.  Ollicei-s  «o  appointed  were  "  accepted  "  as 
oflict'l-s  of  the  organization.?  in  wliich  thoy  had  been  duly  appoijited  bj* 
the  governors  or  tlie  several  States  by  "  muster-in"  bya  oiuv  author- 
ized iiiustcring  oUiccr  reprosonting  tho  Uiuted  States.  C*.  S63SI, 
Nov.  SH,  1909. 

V  A  4  d.  When  State  volunteer  troops  ai-e  raised  as  those  of  Uie 
(Svil  War  and  of  ISflS  wore,  there  are  three  parties  to  the  act — the 
individual  entering  tlie  service,  the  State,  and  t!ie  United  Stales,  and 
it  is  tho  aciceptaJico  by  tho  United  States  that  completes  the  act. 
Held  that  the  well-eatablished  method  of  accepting  tlie  olhcers  was 
by  niu8ter-ui.  Held  also  after  a  rc^iiuent  had  been  mustered  in  if  a 
var-aiicy  occurred  and  a  new  appomtment  of  an  officer,  wliether  by 
y»vmo(to;i  or  otherwise,  was  to  lie  made  tliat  I  hero  were  the  same  three 
parties  to  the  act^the  individual  cnteriiuj  tho  service,  Uio  Stal^-,  and 
tlie  United  Rtattw.  The  concurroni:e  or  the  United  Slates  in  this 
appoiiittuent  was  likewii^e  e».scmiid  in  order  to  give  it  effect,  and  thi^ 
concurrence  was  evidenced  by  a  mu.ster-in  in  tne  oflire  to  which  tlio 
appointment  was  maile.  The  former  muster  into  service  only  related 
to  the  appointment  tlicn  made;  it  could  not  poasiblv  cover  a  subse- 
quent ai)i)ointment  to  another  office.*  C.  9774,  '^Vfc"  S5,  IWl;  9773, 
Feb.  Z6,  1901:  14387,  Jan.  IS,  1904;  SS831,  Nov.  S2,  1909. 

V  A  4  e.  The  act  of  Congress  approved  April  22,  189S  (30  Stat. 
363),  prescribed  "that  all  tho  regimental  and  conipanv  oilicers  sliall 
he  appointed  by  the  governors  of  tho  Slates  in  which  tneir  respective 
orgimisatioDS  [volunteer]  are  raised."  Ufid,  that  tiiis  mclud€<l  not 
omy  the  original  appointments  in  such  orgaiUKUtioiis,  but  appoinl- 

ureil  intolhewn-ice,  and  tliatthedetailsed"enrollm«iiitkndor9aaiulii>n"  would  bo 
nuuli;  known  through  ihu  l>i>p<ulment  at  W«r.  Oa  the  (ollovlag  lUy  the  War  D«paR- 
meni  piibludxid  a  "'pinn  of  OTjtnniiation"  which  proridod,  atdong  other  thioga,  for 
the  appoinliaeat  of  eermin  commMnaned  offloera  of  ««dt  renuBOBt  by  tho  Kov«raor 
of  the  Stale  fumiahing  it;  Olid  ehortl]rBlWrwardath«d«putnient  Milt  out  tomualerlng 
oflkwra  and  olhira  inntrtictioiM  rdntive  to  iniuti>riDK  into  Mrvico  the  aijuii«iliotu 
that  riiould  preWDt  theniMlvw.    Ibid. 

*  The  cloai  of  olBcem  who  were  miuiom!  In  without  pi«\-ioua  appotnlaMnt  or  oom- 
miwionw»compoao(lchioflyofofficenini*edha«tlly,  ootablyinMuKiuri,  Kentucky, 
Tenneaaee,  and  Mxrykad,  Mjly  in  Ihn  wnr.    (Son  A.  A  P  4W(I29.) 

*  ADproved  by  the  Secntuy  uf  War  atid  published  to  the  »orvice  in  circular  form 
Mar.  U,  1901. 
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mciitfi  to  fill  vKciincivs  thAreafl«r  uvcurrto);.'     C  4OS4,  4^M,  Avr^ 
and  June,  1898. 

V  A  5  a  (I ).  Tho  dato  on  wliifb  a  volunt«.T  oifioor,  appointed  hy 
thd  President,  foniially  arcejiU  Iiis  Appointment  should  he  considiirt-d. 
as  the  diite  of  tlie  comincncc'moiit  of  Xaa  military  tM^rvico.  No  sucb' 
offic:«r  should  be  rw^Kni-wd  iis  Iiaving  been  in  the  mUitary  seni'* 
iind^r  his  appointment  because  of  any  serrire  that  nuiy  have  beca 
rendered  by  liim  jirior  to  Ms  formal  acceptance  of  that,  ajijioiiitment. 
C.  GOU,  June,  1S99. 

V  A  5  a  (2).  During  tlio  Wur  with  Spain  regiments  of  United 
Statex  Volunteers  wore  orpdiuzod.  Field  that  the  rommiiisioned 
officers  of  svich  regiments  did  not  hold  oflioe  nnlil  they  were  couitiii^- 
sioned.  Utjd  furiticr  tlint  the  remedial  le^islutien  of  tlitrrll  3,  I&SO 
(30  Stat.  1073),  which  appropriated  money  for  the  pavment  of  etich 
organisations  for  a  time  jirei-eiling  commissioning  of  the  otfioere  was 

a  recognition  of  the  fact  that  the  ofBcers  were  not  in  llie  service  of  ^ 
the  Lnited  Staten  during  the  period.  ('.  70^0,  Sept.,  1899,  andU 
Oct.,  1900.  ™ 

V  A  A  b  (t).  Although  men  may  undoubtedlT  become  aoldiers 
in  the  military  service  of  the  Unitf^d  State;*  without  formal  euhsi- 
mont,  held  that  tho  War  Deparlment  has  never  admitted  that 
volunteer  oHicei-^t  appointed  hy  governors  of  States  could  b(H'Oiua^| 
ollicors  in  the  service  of  tho  United  States  without  muvter-iu,'  i.  c.,  H 
thev  can  not  be  conBtnjctively  mustered  in.  C.  S77S,  Feb.  SQ,  1901; 
SS8S1    Vov  23  1909  '  ^_ 

VA5b  (2). 'The  act  of  July  22,  1861  (12  Stat.  261),  vefit«d  thefl 
authority  to  appoint  all  comraus«oned  ofHrers  of  the  volunteer  forrea^^ 
in  the  goveniuru  of  the  several  StatvM.     IhU  that  ofhc'e  did  not  fully 
vest  in  such  appointees  until  they  had  been  formally  mustered  in  hy 
a  duly  authorized  commi;«ar}'  of  musters  acting  in  behalf  of  tlio 
United  States.     IleM,  further,  that  until  such  luu^ter-iu  had  beeiiS 
accompUslied  the  appointment  was  revocable  by  the  governor.     Hfld,  V 
further,  that  after  muster-in  the  power  of  tho  governor  in  respect 
thereto  was  exhausted  and  the  subsequent  tenure  of  the  incumbent 
was  determined  bv  the  laws  of  Congrcris  relating  to  the  inaint«n«nc«1 
of  volunteer  forced.'     C.  11587^  Jan.  12, 1904;  16516,  July  S,  1904. 

V  A  6  b  (3).  Htld  that  tho  War  Department  can  not  recogniiw  tbaj 
authority  of  a  mustering  officer  to  muster  in  an  oUicer  on  one  date,  taj 
date  from  an  etu-lier  date,  nor  can  it  recognise  the  officer  so  mustered  J 
in  as  of  the  grade  conferred  by  such  mu^ter-in  from  the  cAfUcr  date 
mentioned  in  the  muster-in  roll.*     0. 9773,  Feb.  S6. 1901. 

V  A  6  a.  Oflicers  of  Vohmtoors  appointed  bv  tliegovernort  of  State* 
under  the  act  of  April  2'2,  1898  (30  Stat.  361),  who  pcri'onuL'd  serv- 

I  The  nmjarity  tit  all  ufllc«m  uf  Voliinleemliinng  Ihe  Civil  Wv  worn  appointed  br 
th«  Bovoraon  and  miwUirod  iiito  tlie  servicv  u(  the  Unli«d  Statae  by  duly  uiipoinbxl 
Uoiled  SlaiM  mtuMring  officem.  (i^oe  R.  &  P.  4.16320.)  Sue  a  pmioMt  oiuniim  of 
the  Alturncy  Ooneial  lo  the  cunUarv,  ti  Op.  Attv.  Gen..  636,  July  18,  189U. 

'  Approved  by  tiw  Sccivtajv  of  War  and  publuhi.-d  [o  ibL*  aervicv  in  drculw  Ibna 
ilM.  1%,  IBOl. 

■ObIt  offloora  3(  \hi!  RofTuUr  Army,  including  addilioiul  udoanlihcamp  appointed 
by  tlM  Ptmridctit  uotirr  the  law  u(  Auk.  S>  1861,  and  even  Ibeae  only  when  detailed  \a 
doao  by  competent auihorilyroulii  acLAjimui>tM'-inofficcM(0.  O.So.  60,  ISGl;  Q,  O. 
He.  48, 1863,  and  the  Miwu^ntt  RifulatJons  of  Nov.  20,  IMM).  Soo  R.  and  P.  IfiCSes. 
Also  »pn  28  Op.  Alty.  G«n.,  412.  J 

*Thi«  opinion  wm  approved  by  iha  Secretary  of  War  and  publiAed  in  drcalor  futm  j 
Mar.  IB,  iSoi. 
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ice  and  were  treated  ns  thoueh  in  oflicc,  and  wwi>  rfcognizt'd  in  con- 
t<?niporaii(-'oii9  ollicial  record l>ut  not  muatcred  in,  wmilil  not  noqiiirp 
righl.-<  btLWii  upon  such  defeclivo  title,  tmt  /cW  tliiit  tbcir  lawful  iifts, 
BO  far  as  the  nghU  of  third  ptTsoiis  arc  conci'nicd,  if  done  within  Iho 
scope  and  bv  the  ai)pRrpnt  anthority  of  tho  oHiees,  ure  as  vHli<l  and 
binding  as  if  such  omcera  wcro  Ipgiillv  mialified  for  tlio  olliccs  and  in 
full  pnaflpsaion  therpof.'     C.  .9773.  Feb.  ko,  I'Mt. 

V  A  7  ».  A  cMUtttii)  of  New  York  Ctt%'alry  nceoptcd  during  tho  Civil 
War  the  offico  01  captain  and  assistant  quartermaster  of  \  olunteeni. 
litld  that  his  accnptance  of  that  ofBce  vaciiied  the  oHlco  of  captain 
of  Cavalry,  whit-Ii  ho  had  thorotoforo  occupied.  P.  40,  158,  Apr., 
1890. 

V  A  7  b.  An  enlisted  man  was  appointed  to  th»  ofTicc  of  eaptain 
in  another  organization  and  accepton  such  appointment,  I'pon  the 
Eiauance  of  an  order  purporting  to  revoke  his  appointment  he  returned 
to  service  as  a  private,  as  diri'cted  in  the  order.  Utld  that  hu  aban- 
doned tile  oflice  of  captain  and  it  thereby  became  vacant.  C.  229$, 
Juiu  8,  1896. 

V  A  7  c.  In  view  of  the  fact  that  the  tenure  of  oflice  of  a  volunteer 
ofliCCT  is  for  a  fixed  term  and  for  a  limited  time  only,  the  President 
has  not  the  Hame  pows-r  of  disnuasa]  as  in  the  case  of  a  regular  oHicer, 
since  dismissal  in  the  ea-se  of  a  volunteer  oflicer  is  not  an  incident  of 
the  appointing  power.  HtUl,  however,  that  where  the  President 
directed  the  cancellation  of  tne  muster  in  of  a  vohinteer  officer  on 
account  of  unfitness  to  hold  commission  it  was  a  legal  exercise  of 
the  authority  of  summary'  dismissal  for  cause  vested  in  the  President 
bv  section  l"7  of  the  act  of  July  17,  1862 »  (12  Stat.  591).  P.  46, 
lOg,  Mar..  1891:  52  ^96,  Mar.  1S9S;  61,  £64,  Aug.,  1893. 

V  A  7  d  (1).  //fH  that  in  view  of  the  fact  that  the  Govenimeni 
does  not  need  or  demand  n  complete  and  fmal  severance  of  a  volun- 
teer ofTiccr'a  relation  with  civil  life,  as  ho  is  not  pennanontly  engu^^d 
in  Ui«  mililary  servieej  that  a  ri^Tl  oHicer  does  not  vaeate  such  omoo 
by  mccepting  and  holding  a  commifision  in  the  Vulunteer  Army.'  C. 
JI^SS,  June  1,  IS98.  Utld,  however,  that  the  acceptance  by  an  offi- 
cer of  Volunteers  after  muster  in  of  the  position  oi  a  meraterof  the 
State  legislature  would  vacsto  his  office  in  the  Volunteers.*  C.  4^33, 
June  2, 1898. 

V  A  7  d  (2)  (a).  The  act  of  Congress  approved  May  28.  1S98  (30 
Stat.  421),  provided  that  officers  of  the  Kegular  Army  receiving  com- 
missions in  the  Vohmtoer  Army  should  not  lie  hold  to  vacate  their 
ofiices  in  the  Re^ilar  Army  by  accepting  the  same,  and  the  act  of 
CoDgroMi  approved  March   2,    189D   (30  Stat.  979),  provided  that 

■  Thu  mvenm  a  nroviuus  npinioa  ot  Hor.  31,  1879  (R.  41,  SSS),  ia  di*  cut  of  no- 
called  Chaplain  Bloke. 

AuprovotJ  by  Uio  Secretary  ut  War  and  publialiod  lo  the  Bervlce  in  circular  (orai 
Mar  18,  1901. 

'  tiw  Mechem  on  Public  Offlcerv,  p.  283.  wc.  *i&;  and  Pukrh  v.  Uniled  SU(««,  SO 
a.  CIb..  222. 

The  act  of  July  IT,  1862,  coued  (o  oxii>t  afi«r  tbo  cximplotinD  ol  ibo  (.'ivil  Wm;  it 
has  been  the  prwtico  of  Oongmo,  however,  in  mibfeqnent  legialation  auihoristng  tbo 
omployiuctit  •)t  VuiuDteerB  to  v«al  in  the  Prwldenl  during  th«  period  of  (be  war  power 
to  iliMmiM  officon  of  mich  Voluntoan. 

*  Z-J  Op.  Atly.  Oen..  88.  June  10,  1808. 

*  The  governor  ot  a  State  has  no  power  to  depose  an  olRear  or  in(«rfer«  with  th«  ongMi- 
iMtiiin  a  a  iwmonl  to  which  ha  belungs  after  luch  nginunt  !■  accMtted  and  mu««n>d 
into  the  oervice of  the  United  8Uta».    (lOOp.  Attjr.  Oen.,  279.  300,  and  22id.,  £80. 


* 


826  OFncB  V  A  T  d  (2)  (&).  ^^H 

Rrciilsr  Anny  officers  continued  or  apixantvU  a«  field  or  stftfT  oSmI 
of  VoltiiiUera  undi^r  the  prnvisiunfi  of  tliat  act  sboiihl  not  vacate 
tlu-'ii-  Kc^idHr  Army  ciniiiiiimiions.    Til*  fi>regoing  fiiactrafnt*!  w^re 
ob%-inusly  intended  t«  apply  to  ullicvre  already  in  comniissitm  in  tlie 
Be^lnr'Aimy  at  the  date  when  the  Vo)iint<-<>r  Armies  of  189S  an^ 
1899  wore  ui'^anizcd  and  vnahlcd  them  to  hold  higher  niilitanr'  oflir 
in  Rurh  volunteer  forces  without  vacating  their  Itegular  Army  oC 
C.  16SS3.  Sept  13.  1904- 

T  A  7  d  (2)  (i).  JlelfL  ihut  aQ  oflicor  of  VoluDt«oi'»  who  in  til*' 
oporatinn  of  the  act  of  February  2,  1901  (3t  Stat.  74^),  and  subse* 
qu«>nt  Acl«  amcndutory  thi-rf4>f,  ma  b«'«n  appointed  to  ollico  in  the 
Repilnr  Army  mijihllawfullv  continue  to  hold  his  Volunteer  cwm- 
nii^sioii  and  to  oxerci^o  the  I'imction.s  and  perfurm  the  <fiilii-.i  whicli 
are  incident  to  his  ullk'v  in  the  Volunteer  estublistiinent;  and  that 
ollice  in  such  Volunteer  forccti  la  not  vacated  merely  bocause  the  io- 
cumbent  hoM  been  appointed  to  uflicu  iu  the  Ucgular  Ai'my.  C.  JSSiS^J 
Sept.  IS,  1904.  fl 

V  A  7  e.  The  abolishment  of  an  office  thmuph  operation  of  Im^^ 
neceeearUy  cliaiigcs  the  statu:*  of  lb»  perwin  who  had  occupied  tti«  | 
office  before  ita  abob^luuent  from  that  of  an  olticer  to  that  of  B 
civilian,  llfld  that  the  rulo8  wliirli  govern  the  mattor  of  fJiMnuMinj 
an  oJlkor  from  an  ollieo  which  continues  to  exist  du  not  upply  hore- 
Ilfht,  therefore,  in  a  nartindar  case  where  a  man  heJd  the  ollice  <^ 
supcrnunieriuy  sctond  liuut^'iinnt  of  Conipony  G,  Kleventh  Kentucky 
Cavalry,  and  the  ollice  was  aboliidi(?d  by  tlie  act  of  March  3.  l,Sfi3,  that 
the  atatiM  of  iJiat  man  changed  from  lliat  of  officer  to  civihau  on  tiir 
date  of  the  approval  of  the  act  of  March  3,  l!^3.  P.  53,  462,  May  SI 
1892;  C.  113071,  Apr.  II,  1908;  1414S,  Dee.  15,  1911. 

V  A  7  f-  An  oHicer  W08  sentenced  by  a  general  court-martial  to  I. 
cashiered,  and  the  sentence  was  approved  and  oublished  in  ordec 
It  in  not  shown  that  the  ordt^r  wax  communicated  U^  thn  oflicer,  wh 
pending  itis  publicutJun  was  returned  t<i  duly  "without  prejudien 
sentence  of  courl'martial,"  and  remained  Inereafter  in  performance 
of  duty  with  llio  company  until  it  was  musti-rcif  out.     lltlit  that  the 
sentence  of  the  court  w(u>  not  carried  into  elTect  prior  to  the  muster 
out  of  tJie  ollicer  and  for  tJiat  reason  woa  without  force.     P.  37, 
Jan.  6,  1890. 

cROva  an-BaaNoB. 

Aholuhrntyiltsf..... ..Bw%'oi.oimtBR  A  BUY  IV  D  I  a  (S)  (a). 

Anitt/  ojfifrr,  tligxhUity  /or  ronuiiiftion  in 

NationalGuard !^  liiUTU  III  K;  XVI  K. 

Zkttription  "J,  m  bond Sc«  BoNiw  11  M. 

DiatbiffuithtHfrnmranl; SeeCoauAND  I  A. 

Bn^inea  Brigade,  VnxUdSlaUa  KahmiMn.He«  VutVKTifEH  Ahmy  111  A  to  B. 

/•not rani 8i>o  Ranb  1  A, 

Mnlital Rttmie  Carpi Sea  Aairr  I  0  3i1  (3){0  p]. 

MHilia.Kot  Fnlnal  t>^t€ Bc«Uli.mA  II  to  III. 

Retired enlitttd mrn .........SMRRTiKEMKvr  II  B3;  D  toE. 

Retired  offifa , SeeCLAtHsX. 

RsTinxMBin'  1  G;  Q  Z  to  4. 

RU^to S«e  DtKciruKK  VIII  G  Ic, 

ir&Aou/fimt 8eeR.txK  I  A  1. 

Vacation  o/,  by  dttbwtittg  officer SeeBuKus  HE. 

VoUni4en SMOvricx  V  lo  VI. 

VoLUhnvsH  Anar  II  F  I  to  2. 
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8m  Army  I  C  to  D. 

Jhmt^teUir. .....BMD0cirUKKVL>3>;  XIVi:gd(l><6); 

XVII  Bin  toe. 

Drainnox  IX  k; 

AmCLUor  Wak  IJCII  D. 

Atrettof. SMDuciruMsl  D  1  to-l. 

Bant^,  r€lu/ ^. SottAniiaKCK  I  U  If. 

Cait  not  ifn4 foreign  Vonraotetttt See  Auir  I  C  3. 

CtTlyfimU  of  mtrit See  Inhkima  or  MSMT  II  I, 

rolUgt  \n*tTuctort Soo  Mii^akv  iNimiDcnox  II  B  1  la  3. 

CtmjinsH,  eorrMpoitdmM  vHk Bee  CoMMUNicATioNa  IV  B  2. 

CatUHrvtOor Sti>  Dtsniufi:  111  KSa. 

Contract  h^i , ,..SpnCo\rRACni  II, 

Covit  of  inoaiiy ...Swj  Abtkles  op  Was  CXVA;  CXIX  A; 

B;  CXXl  A. 

DtbUof. SmArmtI  D2b(2);  (S)(a). 

D^finttof,  in  tivil  tt»irt$ SeeAuiiY  I  BGb. 

iMprivalton  of  jiag  anU allowneu Rco  Pay  xxd  AhuiirxKcea  III  A  to  B. 

Dmrlianof. 8m  DusKimojt  XX  A  to  P. 

Orncm  IV  D  •!. 

eOoWwaf. S»Du.iiiAW)rHAl;a:  XVIIAjB;  XXI 

A;  n. 

£iainiim(  ion /or  promolion Seo  Rbtireubnt  1  B  0  to  8. 

Biptrt  mtnvnlant,  Intptrlor  Gentral't  D<- 

parimfttt .....,,,.....Sm  Ctviuan  luirLovxxii  I  A  1, 

Ferofit ,,,,,., ..S90  Pay  axd  allowances  II  A  S  d  toe. 

ibatm/iti^ ,. Soo  Pay  ami  allowanczn  II  A  I  r  lAd. 

Boru,  tab  to  Oovtnimrnl i See  Army  I  O  3  b  (!)  (b) 

/mygWrittlwm  of. See  UMi^aitM  I  C. 

ImTTOptr  atlempl  lo  inttamtt  War  Depl...9iBe  CoMUL'NicATtoxe  IV  B  1. 

AtAaiu,  inttruftivn  qf. See  Armv  II  C  1. 

Inirfmeniof, ...,.....,, S^o  Pay  and  allowancbb  II  A  Sc  U><I. 

InloiiraitU S«io  iNTOxiCAS-n  III  I)  to  E. 

JwiyAitu  and  road  lax , ........See  Civiuas  Ktiri.oYiiM  III  A. 

Uifilia  duly  with , See  Militia  VI  A  2  a. 

Ummted „...r... Soe  Pay  and  alluwanckh  I  B  7  lo  8. 

PaUt>tb\i , SmPatbnt  Vn  to  VIII, 

P^ See  Pay  a.sd  allowa.s'cbb  I  B  tu  C 

Pag  tan  not  it  altaehai 6m  Anur  I  C3. 

Qwtrten See  Pat  akh  allowaxcm  11  A  3blae, 

it^tart  totign  errlififolt ...,.8m  ABTiL'LEa  of  Wak  XXI  C\\. 

Rtfalar.  holding  o^ft  m  vnlilia .Sea  HtUYiA  XVI  K. 

OfPiCBlV  A  2d  (1), 

Mit/of.  by  oti  of  Cimgrett, SeeASHYl  B  itA. 

lU*i3tnrf See  RraiDBNi'E  1. 

iI((i><Mt«la(u« SeoRRTniKMKvr  I  G. 

Sttirtmmt tif. .,,., See  IteniiKUKNT  I  to  11. 

8*rvail ..t..>.. •>.... .See  Ofpicer's  sehvakt. 

AuncLEe  oi-  Waii  XXI  0  2  •. 

Supplirj  purrhatrdfrmn 8o«  CriVTRAma  XV  to  XVI. 

Tanttion See  Tax  I  to  II. 

TrotuporUUion SwPay  Avn  allovascu*  II  A  2ft  lob. 

Unatiifned  litt Seo  Ahhy  I  (i  2  b  (2). 

OFFICER    Iir    CHARGE    OF    PTTBLIC    BUILDINGS   AJID   OROVinDS 

m    WASHINQTOH. 

SbUuto/. SwroKKANoI  C. 

OFFICER  OF  THE  DAT. 
DnaJt SMAiiYicLHorWAaXXXVIlIBS. 
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OFFICEH-S  SEBVANT.  ^| 

I.  raiNESE.  ^M 

n.  FILIPINO.  ^M 

\.   Pnn-ATB  AKftAKnaUFsr.  ^^M 

B.  OrricKB'B  ("oxtrol  Oveh  SEHVAKr.  ^| 

I.  As  th«  onforcenutnt  of  ihe  C'hini^so  fxcluftion  acte  is  in  iha] 
Treasury  Deuai'tmunt.   heU   llint   an   ollk'or  lihuuUI   it)>ply   to   ttuitj 
departin<>nt  lor  aitthority  tn  introduce  a  Chinese  aervaut  mta  lb* 
Uiiiloti  Slates.     C.  lllSf.  Auy.  SS.  1901. 

TL  A.  An  Army  offirer  has  no  prpal^T  authoritvover  Filipino  boy* 
brought  biwk  with  liiin  from  lh«^  i'liilippin*  Inlandit  than  haw  any 
oilier  Pilizon-     C.  30.',G8,  Oct.  6,  1905. 

n  H.  If  Filipino  boys  am  brought  to  thi»rauiitry  on  the  nomlitionl 
tliiil  llivy  act  as  iw'rvaiil«  and  with  ihu  nndorxtamling  that  tiiryj 
shall  bfl  I.ran»por1ed  bark  to  the  Philippine  Islands  at  the  t*.Yp<>ns 
of  tlio  offioor  urinaing  thoin  ovtir  htre,  and  ihoy  leave  th«  «>rvic«] 
of  BUcJi  ol]i<-er,  TttM  tnat  the  officer  would  be  under  no  liaUilitv  \o\ 
get  them  back  to  thi;  Philipptnns.     C.  SOieS,  Any.  SI.  t909. 

CXuen  DEFBRBXCB. 

A^miition  ta  hfiwpital Son  ARvr  I  G  3d  (S)  (a). 

At  ratnji /oUovfr >>,•...  .See  AHrii'i.Ks  or  Waii  I.XIII  A  1. 

SoUittr  mil  not  br ......,.....Se«  Asncute  ur  War  XXI  C  2  a; 

Awiv  I  C  I. 

OFFICUL  BECOSDS. 

I.  OFFICIAL  PAPERS. 

A.  Om  FiLB  IS  War  Pn-jtRTMEHT. 

I.  CtiiillJt'ntial  UTcLivv!',  f-viptna  Diny  be  [umuhMl PoftStl 

S.  Copicn  f iimixhiKl Pogt  Slt^ 

a.  Tociv-il<K>iirUiiiMin<vrtilloHt«iui(oiwc(>*Hlr. 
3,  No  (iRlciftl  cmi  i-haii^  &  KL-ord. 

B.  On  Kilk  at  DKrAiiTMKKT  HRADQiiAirrxRii. 

1.  rhatMtandfpeciflcatiom /*«ly<«»^J 

C.  V»TtUE»H  Papbiu.  , 

1.  UulMdo  of  Vltx  Depftrtmant. 

a .  M&y  lie  de><>tn))-ed  by  ord«r  o(  Becntary  of  War. 

I  A  1.  Thu  ufficriiJ  papers  on  filn  in  tho  War  Dvpartniont  aru  not: 

fiublic  recordti  open  to  the  inspection  of  anv  citizen ;  but,  except  in  m 
ar  as  law  or  usage  has  provided  for  the  furnishing  of  copi«*  of  thai 
same  or  the  publication  of  their  contents,  us  in  the  case  of  tJio  nyrords 
of  military  courts,  such  papers  aro  contidential  archives  of  the  Gov- 
vninient  which  may  bo  consulted,  or  of  wliicli  copies  may  l>e  fumisliciil,  J 
only  by  the  authoriiy  of  the  Socretarv  of  War,  oxcepl  when'  ihal 
couri.'^  of  law   may  pi\)pi*rly   require   llicir  cvliiliitinn  in  evidt'tict'.' 1 
The  Secretary,  in  liis  capacity  as  an  a^ent  of  llu»  public,  will  of  course  I 
bo  dispos»>d  to  gi'ant  to  proper  iiersona  such  facilities  for  obtainiujl 
ilifoniintion  from  tho  rocorus  of  lus  depailmcnl  u.s  may,  witli  dufil 
regard  to  the  public  interests,  l>e  accorded.     Wlien?  application  iaj 
made  for  copies  of  papers,  it  will  b«  for  him,  in  view  of  lite  nature  tif  j 

■  The  admiidoii  of  ccipMS  in  evidenc«  is  authorii»d  fay  M>r.  S»2,  R.  S.,  u  followi:  1 
"Copietiufany  books.  ieei]nU,papen,  or  document  Inany  «(  ll)eexeciilJvi>d<.-pati- 1 
menta,  authcntinttod  iind*T  the  ewls  of  tnich  departmeobi  nwpectlv«ly,  tihkll  btl 
adinitted  in  evidence  equally  witli  Uie  originals  tWeof."  I 
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the  infnrmaUon  Aoiight,  tho  um  proputuxl  t,o  Im  itttidft  of  t)ic  sanio,  «lc., 
to  dotermino,  iu  hiit  (liscrotion,  whether  tliA  private  inloreKts  involTed 
are  such  as  propcrfy  to  oiitweijrh  any  piiblu;  cnnsifloralions  whidi  may 
exist  against  gniritinj;  thu  privilc^go.  In  funiisliiii^  rupie:),  a  dUtuuv 
tlon  wSl  proporly  be  madn  betwwii  documenla  in  the  nature  of  per- 
nmriont  riKoriis.  surh  as  giMwrol  or  8pi<i:iiJ  onlcre,  inustor  rulla, 
di&char<^8  of  soldiers,  rom missions  of  oRic-ers,  vU\,  and  the  repnrUi 
and  conimiinioAlions  of  ofiiirrs  addnvincd  to  militnry  ^^ml^rior!*  op  to 
tho  SiHTol-ary  of  Wur  in  tho  lint'  of  l.licir  olTiciid  duty.  Tli«  luttir  are 
peneraUy  rogardcd  as  privUrgftl  communicatiDna  wiiich  t^vcn  tJie  courts, 
on  grouiidx  of  public  policy,  will  in  general  bold  to  bo  iucomptft«nt 
testimonv  and  of  wIUcu  they  wiU  rfifusa  to  renuire  the  production  in 
oviilcnr«>  H.  W,  .V5.  and' SI.  142,  Jan.,  ISGfi;  S4,  ^,  ^ov-,  1868; 
SS,  «e,  Jviy.  iSeS:  C.  79IS,  Aj^r..  IVOO. 

I  A  2.  It  is  th«  well  eRtabb^htvl  practice  of  tho  War  D«partm4<nt 
to  doclino  to  furnish  roi>i<w  of  records,  save  upon  a  call  from  Congi^ss 
or  one  of  its  committees,  or  «i»on  the  ordrr  of  a  court  of  the  I'nited 
Stall's  or  ft  roqut-st  fr<)m  sonio  otlicr  branch  of  llio  oxcriitivc,  for  its 
oflicial  use.  as  from  the  a«^ountin^  ofTiwrs  of  tho  Treasure',  or  from 
the  Land  Oflice,  the  Indian  Bureau,  etc.  Tliis  practice  is  believed 
to  be  geiicriJ  ainouf^  tho  executive  depart  nu-ntj*.'  V.  791S,  Oct.  S, 
1910.  The  same  rule  would  apply  as  to  furuisiiinf;  copies  of  Govem- 
mpnt  papers  and  recorda  which  arc  not  a  part  of  the  records  of  the 
War  Department.  V.  £6841,  June  I,  1910.  Where  ft  request  was 
received  from  a  Member  of  Conjrreaa  for  a  copy  of  certain  puj)er3  in 
tho  War  Department  to  enable  liim  to  prepare  a  bill  for  legwlative 
rehef  of  tlio  fumily  of  a  citizen  who  was  killed  by  a  stray  sjiot  while 
troops  wt?re  engaged  in  target  practice,  rfcommtnded  that  the  copies 
be  not  furnished.     C.  7913.  Oct.  5,  1910;  2.^069,  Vta.  9,  1911. 

I  A  2  a.  Where  copies  of  bonds  and  other  papers  and  records  of 
the  War  Department  aro  neccasarv'  to  aid  in  the  administration  of 
justice,  and  are  applied  for,  it  is  usual  to  rctjuirc  a  certificate  of  tli6 
tribunal  before  which  the  matter  is  pending;  to  the  effect  iJiat  the 
same  is  necessary  and  matoriuJ  to  such  proceeding.  (■'.  19264,  Jviy 
9  and  Sept.  W,  1909. 

I  A  .3.  No  ofhcial  of  the  War  Department,  or  other  executive 
officer,  is  em[Miwered  to  clianpo  a  reconl  of /act  -  to  so  alter  the  oflicial 
record  of  a  soldier  that  it  shall  state  timt  as  s  fact  whicli  la  not  a  fact, 
whatcA-er  may  be  tliecffuitiosof  lliocaw.  It  can  not,  for  example,  be 
made  to  appear  on  such  a  record  tliat  the  soldier  has  been  discharBed. 

■SeeDawldiuv.  Ld.Rokeby,  8Q.  11.  :>M;  Duwkin«r.  Ld.  rauIet,&L.  Rep!>..  Q.  B. 
W;  Dickson  v.  Enil  at  Wilton,  1  Vva.  &  Kiu.  ■11»;  Ut.ine  v.  Lil.  Bonlinck.  2  Btwl.  A 
Bing.  1,10:  Ri^twin  )•.  Sk«no.  ft  Hitrl.  A  Nor.  837,  Sii  (.^tn.  tM.);  Gnidnor  v.  Aodor- 
H>n,22lnl.  Rev.  R^c.  41:1  Qreenl.Kv  see.  2611 II  OpinH.Alty.Gen.  142:  Iftid.STS, 
ila.  Ill  llKin-ccutcaaootUnurico  V.  Wrurdm,  M  Ud.  833— onortjon  fardanuf^on 
account  ot  a  li1>o1  cUimed  to  huva  been  cnntoiniHl  in  a  conuDimirnlinn  of  tho  claM 
indicated  in  tba  t«xt— It  was  held  that,  while  nir-h  a  rommunicali'^n  i*  not  "ahm- 
lutely  pTivlle^,"  It  fa  privileged  to  lliu  pxU'in  Uint  fli«  occsaioa  ot  making  It  iwbuta 
the  prasutnptioD  of  malico,  and  thrown  upon  (bo  plaintiff  thuonuNot  ptuving  Hint  it 
ma  not  mnde  from  duty  hut  rr«ai  aeliuU  mjilice  and  without  reawnabls  and  probable 
CSUM."  But  eeo  dittwnclnit  opinion  d1  Mill«r,  J.  S<«  alao  Am.  and  Enn.  Kii<.->',  of 
Law(l*ted.).  v.  19, 133;  Mmi.  Primipli-Bot  liv.  501.  notu (a);  Wharton  Low  of  liv,. 
V.  l.MC.  GO-I:  Wnrthincton  v.  Sirihiii-r,  loti  M^wi..  4n7:  .\np«al  of  Uarlnnlt  ol  nl,  86 
Pa.  St.  433:  U.  8.  ».  tUx  Lnmol  Gr<>u>ul.  I  \\\hhI»,  iM  (Fed.  Cam*.  S<>.  IC.SOH). 

*  See  Bwko  v.  Cumlngure.  177  U.  H..  4611:  B«ra«y  v.  8chm«id«r,  t>  Wall.,  246;  Uar- 
bury  V.  MadiiDu,  1  Cranob.  137:  UniliMl  StatM  ex  ral  Dunlap  v.  Black,  1S8  U.  S.,  40; 
i;mt«d  StaUMcx  rel  Doynluti  v.  BUiae,  130  U.  S.,  300. 
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mustered  out,  roenlisted.  or  mustered  in,  wiieii  in  fact  lie  has  notb«en. 
Congress  alone  cun  ^ant  r(>liof  in  siivh  eases  by  atil liorirane  »urJi 
fiitnes  o(  record  a»  n'Oidd  in  clToot  accomfilisli  tint  ob)M'l  Kouglit — as 
it  has  indetMl  done  in  repeated  instanr^a,'  P.SS.S57,3ft3.andSS,  176, 
Oct.,  1889:  40,  21'),  Ajyr..  1890:  <\  S9.Vf,  /•rb.  10,  1897;  8962.  .Srpt., 
1900.  The  peiierni  rule  is  that  only  vrroneuuB  ri'«>rds  tiliall  be 
amendoil,  and  tin-  obiprt  of  their  amendment  should  b«  to  make 
thi'tn  slaU"  tho  (ruth  (by  corroclion  by  llie  (xTfoii  wlio  niado  tlicm  or 
Bueh  entry  thereon  by  another  as  riiay  be  duly  aullioriaed).  Th« 
fxception  to  th«  grncraJ  rule  is  wlicro  a  gtatutf  Tis\\.iiTi?a  a  certain 
amendment  to  be  made.  But  iu  such  an  iiistnncv  th«  statute  should 
bo  strietlv  oh6cr\'ed  and  applied  only  to  tlic  class  of  cases  falling  wittuD 
its  purview.     P.  56,  $52,  Nov.,  ISSS. 

I B  1 .  Thecharge  ami  specifications  wliich  are  referred  to  scourt  mar- 
tiftj  for  trial  are  «,  public,  ilooumcnt,  and  I  know  of  no  authority  for  it« 
destruction.  Tho  paper  litis  no  furllier  oflieial  functi  ii  after  the  ar- 
raignment has  been  made  and  tbe  record  of  the  court  eontnina  thi> 
vUunres  u|ionwliich  tho  accused  is  to  \w  tricii.  Thco^iciat  chiirnoler 
of  the  paper  Huggcsts  tho  disposiltoo  which  should  bo  inude  of  it. 
It  wtw  rcfvnvd  t"  lh*i  jiidpe  advocate  of  the  court  by  the  convening 
authority,  and  diould  he  returned  to  him  for  lil«  in  his  oftice.  The 
statement  of  service,  in  a  case  where  there  has  been  a  conviction  of 
dwertion.  xliould  bo  forwarded  to  tho  office  of  tho  Judge  Advoeat4i 
Qenerol ;  in  all  other  coses  it  should  be  returned  to  department  head- 
quarters for  file  in  the  juilge  advocate's  office.     C.  1584^,  Jan.  SS,  1904- 

I C  I  a.  H'lii  that  all  u»eK-ss  and  valueless  official  papers  pei^ 
laininp  to  the  records  of  militiu-y  headquartera.  posts  or  stations, 
could  Icgallv  he  destroyed  bv  anorderof  the  Secretary  of  War  without 
a  resort  to  le^'islutiuu."    P.  63,  120,  Jan.,  1894. 

Held  that  the  term  "Executive  departments"  as  used  in  tho  act 
of  Fcbniiiry  l(i.  l.'^SO  (2!>  Stat.  6721,  und  in  prior  It^i^ation  in  pari 
materia  which  authorized  llio  destruction  of  certain  usvlesa  pa]H-rs, 
jiad  obvious  relation  to  the  execiitivo  departments  in  tho  city  of 
Wushington."     C.  16319,  May  IS,  1904. 

caOH  BSFSREKCB. 

Alteration 8m  VoLt'NrKBii  AiiMV  IV  II  I. 

Amendmtnt Ste  HiMenHMK  XVI  »  2;  XIX. 

Vhojigttl  bii  ael  Iff  Cotignn floe  Discuarcb  XVI  II. 

CoTi&kiitu^ ....BooAnnv  1  C  »  n  i3);  H)  (n)  12], 

EvlMitet 8«*niM-m,isK  XI  A  IT  a  fob. 

DuKTcnoN  IV  AtoO. 

MtAtl  of  honor See  Ikbiuku  I  A  3b. 

yUiakf S«i  DicasnTioN  V  F^». 

MiiMfr-in  roUt Sea  VotDKTBKR  Arhv  II  D  tnE, 

MiMtT-out  dau See  Volvntber  Ahmt  IV  D3  r. 

MuiiUaioHjimproptr See  Dkakution  XVi  C  1^3;  I>]«;  b. 

JViim«cAiin;«/. 8(«N.tuit  )V. 

f/uTte  jm tiinr ..^ Bee  Kklibtmbkt  1  A  H  c. 

Fanbm  dmt  n«(  ctianyf Bee  Dr.SEiiriox  XV  A. 

RiiU  oj  tnfiiniMitiy gee  Aniir  1  B  a  c  <  1):  (2). 

Summary  n/uTi  rteont See  DisiiruKB  XVI  B8*. 

■  Bui  M>e  <he  ael  of  Mar.  3,  1900  (35  Su^  8301.  in  whli-h  the  Corifcreei  auilciriMsl 
Ihe  niipuiutcDPiil  o(  a  <'i)urt  iif  iiic[iiiT}r  with  iuriBilit.'iiiia  1u  pam  uB  (bo  Question  (if 
llin  chntoclcr  of  nmicv  of  mm  whnhnil  ht^n  diar-hiuKC')  iriihnut  liunm,  luid  Ciieomict 
their  rvr»nl<, 

'  For  ruii'  w  Iu  dteimclloii  ul  old  rcvUnuutJil  aaii  conitwiiy  papen  eee  par.  268  ud 
281  A.  K.,  1010,  od. 
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OPEN  HABKET  TEAH8ACTI0H. 

Soi"  Contract*  VIE  B  5;  XXVIH. 

OPIUM. 

RMroi>a  Kit taU See  Iktuxk^akts  II  E. 

Utof. ScftAimcLMorWAnXXXVin  A. 

opnoH. 

Sw  CoSTRAtTB  XXXIV. 

RtjKUfil a/ Itau. ^....>. See  PuBUt  Pbopbrtt  Vlt  A<. 

ORDEKS. 

Ik-C  ('OMMIIMCATKINH  1   lo  II. 

Ont«ntnjr S)*  Dinnri.iKn  III  lo  I\'. 

fijr  revitutn ....See  Discipline  IX  N  2. 

Nunc  prQ  tune j.6m  (Vihmi.'Niiutiok  I  D. 

Pnmulgal'mg , ,....,,..8m  Dinnri.iNit  XIV  (o  X\^. 

ReMny,  trrri-'omblr Sw  ItK-uHKHENT  11  G. 

Raxilnng  order  null Sdc  Paud^n  .W'I  B. 

7b  Aonw/or  rfif  cAar^i! See  Voi.vNTictR  Army  IV  D2a(I):  (2). 

"Witting". Bti-  Pay  AMI  iluiwakcrs  I  H  2. 

ORDNAirCE   DEPABTKENT. 

N<M.  AiiMYlli3b(4}to(S). 
Rttirrmmto/officr Sw  RrmtBUkNTl  B4ft. 

OROASnZATIOir. 

MUitia i ..»i-oMii.m«  III  (o  IV, 

JUyimenU ...,8(-i>  Lawh  II  A  I  il. 

Volunfttrt Si^v  Viilumthkb  AnKV  III  to  IV. 

OSXOINAL   PACKAOE. 

Dtlivff}/ of  inloi^nU  in !^e--  I.nti>xicakt!i  II  A  I. 

OTEES  FOBCES. 

S.V  AnrnxBK  or  War  I.X.XVII  A  to  B. 


PA5AKA. 

InUrtmtion S«^  War  1  C8c<l). 

UntUii StaUM  rft]iontibIt/vr  «ntir..,.. .. . .Sro  Tbrutokikh  V  A. 

PABOOl?. 

I.  AUTHORITY  TO  GRANT. 

A.  rKEHtoexT'ti  rtiwKH  u  Coiiri.KrK PafftSit 

1.  Prwoner  tfRnaferrod  trum  deparimMit  la  wMr-h  tHed. 

B.  CoxuKEM  May  Kot  CoimtOL  Pakoonimo  Poikkk  or  tub  Psksiiikxt. 

1.  Can  not  conlor  panloainx  power  on  SeTStaiy  of  War. 

n.  HTJST  HE  DELIVERED  AND  ACCEPTED Pofe*M 

A.  May  Bk  Revdiciio  BitrciMK  Dkuvkkv. 
m.  RFJWOVES  AIJ.  I'XEXPECTED  PENALTIES. 

A.  IncLUDIHO  Pu-flBUHSNTa. 

B.  Btatk  Statctkm  ExcarrmD Page8S4 


IT.  EXTENDS  TO  OONTIXL'ISa  PirNIsnURNTS.  ^^^^^^H 

A.  Arii.icArioN  or  Parpok  to  Losh  or  KiLKd.  ^^^^B 

V.  RESTORES  CITI2ENSUIP  h-(>HFElTED   BY  DKSRRTION.  ^^^ 

VI.  GROUNDS  UPON  WUICTI  PARDON  IS  RECOMME.SDED— tA.sRS.    S*t 

tiUo  IHieiplvit  xr  P  lo  G.  ^h 

Tn.  {XJNDITIOS   PRECEDENT.  ■ 

A.  To  Pakookini  BxBiuud.Kit  or  Tni8F /Siytj^H 

B.  To  Pabdoniku  Dbhhutku  at  l.AHiiK.  ^| 
Vm.  NOT  RETltOAiTIVE- CASKS PtgiSil 

H.  DOES   NOT   REACn   EXECUTED  8E.NTENCES-CASES. 

I.  PARDON  Of  ENEMY PagitSJ 

H.  PARDON  FOR  POLITICAL  OFFENSE  DOES  NOT  EXTEND  TO  CKIMS.^ 

Xn.  MEN  WHO  LEAVE  fOlNTRY  IN  TIME  OF  WAR  NOT  PAIIDONED.  fl 

Xm.  SUMMARY   DlsrnARC.E  WHILE  SERVING  SENTENCE.  ■ 

XIV.  DOES   NOT  CONFER  ELIGIBILITY  kfin  ENLL'STMENT.  ■ 

XV.  C0N.STRU(T1VE  PARDON.  ^ 

A.  WimnRAWAi.  of  Charge  in  Vtsw  or  Puwok,  is  Not /^^«U 

B.  RKAf-poiSTMKXT  OF  DiKUtsHKO  OrncKK,  n  Nor. 

C.  PuimoTioK  or  OmccR. 

^B  !.  DuHnR  nXfH-iition  nf  NriitOIKXi. 

^H  a.  Tn  retain  place  on  lineal  lul. 

^M  S.  By  Meclion. 

^K  4.  Uy  Bpiiiority  alone. 

^m  tt.  UndCT  nrdon  for  natamuy  Amaiaml. 

^M  D.  Ordkhino  to  Dutt. 

^M  1.  C)fli<«r  nr  Hildinr  under  MDUinro. 

^H  3.  Ry  siahririiy  inlorior  to  ihe  convening  aathocHy Pagti 

^M  a.  Divuiuii  cuninmniti'r.  cnnvenitiff  authority  ;do|iaftiDHitc«n-' 

^H  niRii<lcr,  m>iti>rinj{  nffl«r  l«  daty. 

^B  S.  Atior  rharge  b>  preferred.  bcli>i«  senlfion!  ih  pmmulgalnj.               ^H 

V  *■  Of  ilmi-rtc-r  wilbniit  uini.                                                                   ^^^H 

XVI.  REMISSION                                                                                                 ^^H 

A.  RBLRAae  From  Puxwmksht.  ^^^B 

I.  Di>(|iialiflfa(ion  to  hold  olBco .!......  PtgiBW 

I).  IXSBVOCABLB. 

C.  SKNTitKt;K  Crkditro  Wrm  Tivk  PnwiovM.y  Akkvbd /VytJ 

D.  DlflCRAROR  OP  SOIDIRH  Srrviko  Sbxt«mcb. 

E.  In  DouaLK  Srmtknce,  lUutHKiOM  or  Ukcxkcvtbo  Poktioh  nr  Oxi 
DoRB  Not  Ar^iicT  thr  Ottirr. 

I  A.  tltld  that  Artic-lo  11,  Hcictioi)  '1,  pariigrupli  I  of  tin*  Consiiii. , 
tion  confers  compli'lo  powiT  on  Ui»  Prvsident  (o  grant  parHoiii.^ 
C.  Ig430,  Apr.  !0j  t90S. 

I  A  1.  Tliu  Pru^sulcnt  nloiio  mny  grnnt  pardon  in  ciumw  wlivro  « 
prisoner  hiw  beon  transferrod  from  tlie  department  in  which  ho  w«a 
Irifid.     C.  SOOl,  Jan.  32,  IS06'. 

I  B.  Coiigrefts  rtm  not  control  ihu  exercitiv  of  tho  purdouing  power 
by  the  Prtwident.'     C.  12430,  Apr.  1$,  lOOS. 

I  B  1.  Whcrp  it  WHS  proposinl  to  authorize  and  direot  tho  ScrroUn- 
of  War,  by  ««"t  of  Cnngress,  "t«  revoke  und  set  uside  the  procettdin}^ 

'  See  par.  501. Dig  2d  Comp.  Dec,  Vol.  III.    Sec.  W  Op.  Ally.  Oen„  »»  and  31(8. 
*  Sea  22  Op.  Alty.Gvn,  30:  30  id.,  330.    PDrf>.)u-<Tn|Cr.ii((rc«taa  ingmBtinr  par- 
dow,  M*  Brown  V.  Walkor,  161  V.  S.,  &91,  and  D.  S.  v.  Wilton.  32  U.  S.,  UO. 
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had  by  a  r^urt^mnrtinl  •  •  •  during  the  mnnth  of  November, 
1S65.  and  (o  riMutt  the  soiitoncc  prumiiljjralrd  tliprcundcr  bv  order  of 
April  13,  IRfiC,''  held  thnt  it  was  bnyoiid  tho  <"()nstiliitii>niil  pfiwer  of 
Congri'-s*  to  thua  invpsl  tho  Sorrwtjiry  nt  War  witli  tho  piirdoiiing 
power '  (C.  t-i4^0)  and  to  extend  it  to  a  sentence  lonjj  since  carripd 
into  execution.  The  pardoning  power  of  the  Preaident  uiidtr 
Articlv  11,  ftoc-tion  2,  parugrupli  17,  of  iho  Constitution,  cuil  neither 
be  added  to  nor  detracted  from  by  legisdation,'  and  it  baa  bwn 
repeatedly  held  with  nnferenro  to  iKis  power  that  it  can  not  ruacb 
an  executed  st-ntcmre.  It  must  be  therefore  beyond  the  authority 
of  Congresa  to  vest  in  n  aubordinnte  official  a  power  to  pardon 
which  I  he  c<iiii4litutionaJ  pardoning  power  can  not  exercise.  Con- 
KTess  can  not  in  this  or  any  other  wav  nndo  the  executed  judgment 
of  ft  court-martial,  P.  51,  S/>7,  Jan.,'lS9£,  C.  SS068,  Fth.  It,  1909. 
XI.  A  pardon,  like  a  deed,  must  be  delivered  to  and  accepted  by 
the  party  to  whom  it  ia  granted.*  Ihld,  that  there  can  be  no  pardon 
of  a  dteeased  officer  or  soldier  even  tliough  rc()U<Hted  by  the  party's 
widow  or  heir,  who  is  to  be  pecuniarily  benefited  (herebv.  R.  id, 
486,  654,  J^hf  OTirf  Srpt.,  ISG5;  2i,  0G4,  and  22,  291,  Juhj,  IS66. 
Or  even  requested  for  the  purpose  of  having  the  stigma  removed 
from  the  record  in  tho  service  of  an  officer  who  had  died  while 
under  su»pen.-«ion.     H.  7,  !SS,  h'th.,  1864, 

II  A.  A  pardon  was  issued  in  favor  of  a  general  prisoner  confined 
at  .\lcfttra/.  Island,  Oil.,  but  before  it  was  delivered  and  accepted  by 
the  prisoner  he,  by  means  of  a  forged  in?ttrumeut,  secured  his  reli-a-se, 
and  when  the  pardon  was  received  at  Alcatraz  waa  at  lai^  as  an 
escaped  prisoner.  Ihld  that  the  panlon  could  be  legally  revoked 
and  the  subject  of  (he  pardon  apprehended  and  compelled  to  com- 
plete his  sentence.*     ('.  HS80,  -Voe.  C,  i.905;  28879,  Apr.  23,  1911. 

III.  ItcUl,  that  a  full  pardon  (otherwise  of  a  mere  remisgion  of  the 
jninishment)  removes  all  unexecuted  penal  consequences  and  all  dis- 
abilitioa,  attached  by  United  Stflte-t  nlntute  (or  army  regidation)  to 
the  oflice,  or  to  the  conviction  or  sentence.'     li.  31,  ISS,  Ftb..  IS7!, 

III  A.  It  is  the  elfect  of  the  exercise  of  the  pardoning  power  by  the 
I*re»ident  to  relieve  the  partv  from  all  puuisJuuent  remaining  io  bo 
suffered.  Wliere,  therefore,  lie  remits  the  unejcecuted  portion  of  a 
term  of  imprlaonment.  an  additional  penalty  which,  by  the  express 
tenns  of  the  sentenci',  was  to  be  incurred  at  the  end  of  tlie  adjudged 
term,  as  a  dishonorable  discharge  from  the  service,  can  not  be  enforced. 
The  pardon  having  intervened,  the  sentence  ceases  to  have  any  cllect 
whatever  in  law,  and  the  soldier,  the  remainder  of  Ins  service  being 

'ExparUtiuThnd.  7H;.S..3W,  D.i:.,  1866:  230p,  .\lty.G«o.,30.Fpb.B.  18US. 

'SooSonato  Doc.  No.  70K.  UOtbConjcrccK,  24  moion,  wliicli  publUn^ii  a  m«na|(««( 
the  Pn>i>id«ni  of  thn  IJnilt"!  Stalw.  in  which  he  veuied  an  net  which  prgvirfi-d  lor 
the  v«illog  oF  Bueli  noriiua  of  tho  pnntoDinR  ]mw«r  tu  th«  fccreisrJcs  of  tho  Army 
iind  Nary  laMhould  dc  pccpwiy  10  nrtore  ibo  richfiiot  ciii»^DBliip  which  had  been 
[orfoitod  by  doMnion  frou  tho  Army  or  Navy,  tiir  tho  rrn«i>ii  Ihal  nidi  act  wu  an 
nllempt  Io  iran«fer  to  his  euboidinatw  a  portion  of  the  pardoninK  power  which  had 
b«en  vested  in  tho  Ptw^ilent  by  th«  CDDHtilulion. 

»  Unilod  Statw  u,  Wtlwn.  7  Fi-ten,  150;  In  rt  Do  P»iy,  3  Benwlirt.  307:  6  Op.  AUy. 
Qen..  403.  And,  bi  ibi.-  aWiK-i.'  uf  au  oxprnw  nj^dlon,  it  Is  concIuH^'«ly  piwiirora 
to  bp  nccnptnd  on  actual  or  t-imitftictivn  milicc. 

'  The  jMtnian  was  r«vok<>d  on  the  irronnd  ihnt  lh«  pri«onrT  tccurtvl  bin  rd««ar  on 
a  forsvd  order. 

•  12  Op.  Ally.  Gt-n.,  81;  Ex  paru  Garland,  4  Wallae*.  380;  8  Op.  Auy.  G«o.,  2U; 
D  id.,  478;  14  id.,  124,    And  we  Peopla  v.  Buwon,  43  Ckl.,  43&. 
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regular — must  be  honorably  discbargi'd.  R.  8,  669,  July,  1864; 
jM,  480,  Mar.,  1868:  C.  £174,  Mar.  28,  1906;  4678,  Jvlj/  g7,  1898; 
784S.  itar.  17.  1900. 

ill  B.  Ifrld,  that  ft  pardon  by  the  Pre«deiit  will  bo  mt'ffwtual  lo 
remove  a  disquBlifii'^ition  incurred  by  the  otTender  under  a  StAte 
statute'  H.  29,  2.51,  Sfirt.,  1869;  AU  46S,  Nov.,  J878;  C.  6673,  J  . 
IS,  1899;  10806,  July  II,  1901;  tB430,  Apr.  10,  19011,  imth  cUatioM 
SoSl,  F«b.  9,  1910. 

IT.  llic  iioriliming  power  extends  to  eontinv,ing  pumBhmeats,  or 
piiniahmcnls  wliich  nn-  novvr  fully  executed,  remitting  in  each  case 
the  ptmishmpnt  from  and  after  the  t4Lktiig  ciTect  of  the  pardon. 
C.  2!74,  Mar.  gS.  1.906.  Of  thi.s  class  is  the  puniahmi;nt  of  disquuli- 
fication  to  bold  inUitary  or  pubUc  oftice,  as  aUo  that  of  the  lusijig  of  or 
reduction  in  "filea"  (or  relative  rank)  in  the  list  of  ofticere  of  the 
oflcnder's  grade;  thtwe,  buing  eonlintiine;  punLihracnts,  may  be  put 
an  end  to  at  any  timcbv  a  remission  by  the  pardoning  power.*  R.  SO, 
26S,  Apr.,  1870;  SI,  S4.  Nov.,  1870;  41,  ISS,  Mar..  ISTS;  P.  41.  380, 
Jvl^i,  1890;  66,  AS4,  Dtc,  189$;  60,  S4S,  Juti,,  1893;  C.  14389,  J£iy 
16,1906. 

IV  A.  Htld  lliftt  a  pardon  in  tlio  ca,**©  of  an  officer  auffering  a  sen- 
tence of  a  loss  of  files  would  opernio  to  restore  him  to  bis  former  rank 
according  to  the  date  of  bio  commission,  the  oflicer  losing,  of  course, 
such  opportunities  for  promotion  us  might  in  the  moanliiue  have 
accrued.'     €.  14.iS9,  Aug.  8,  1907. 

V.  Where  a  aoldier  has  been  duly  convicted  of  desertion,  til©  loas 
of  the  riebts  of  citizenship  incident  tburelo  ia  in  practice  restored  by 
a  formal  panlon  from  the  Frcaidenl;  a  remission  of  the  punishment 
adjudged  by  tho  court-murtiul  does  not  have  such  cfTcct.  H.  31, 183, 
Ff%.,  1871;  C.  SOW,  June,  1897;  4146,  May  19,  1898;  11345,  Oct.  7, 
1901;  I6S1S,  Apr.  £7,  1904.^ 

TI.  The  pardon  or  remission  of  (be  une.\pired  putushineiits  of 
soldiers,  where  favored  by  the  .Judge  Advocate  General,  has  lieen 
recoinincudod  on  grounds  of  wbieb  tbo  priueipal  were  the  following: 
That  the  soldier  was  a  mimr  at  enlistment.  C.  I%77,  Dtt.  Ig,  1.907. 
That  he  wa-s  eJiHsUtt  under  Jalse  rfprtsrntaiions  a.**  to  the  Kind  of 
senice  which  would  bo  required  of^  him,  made  bv  the  recruiting 
oHicer.  That  he  etUioled  ai*  a  nirrs  recruit,  did  not  iiave  the  Articles 
of  War  read  to  him,  imd  hatl  110  proper  conmreheusion  of  tbo  gravity 
of  his  offence;  that  he  did  not  comprehend  hia  military  oblations 
on  account,  of  an  imjierfect  knowledge  of  the  English  langua^;  that 
he  was  an  Indian  acotit  unacquainted  with  our  language  or  with  the 
Articles  of  War;  that  his  offenre  was  wholly  or  in  part  induced  by 
harsh  or  injudicious  Iretttment  by  a  mililaiy  superior;  that  excessive 
or  unreasonable  duly  had  been  required  of  him,  or  that  he  ha<l  been 
put  on  duty  (tis  a  guard  or  sentinel,  for  example)  when  imfit  for  the 
aame  on  account  of  illness  or  -partial  intoxication;  that  hii  offence 
was  commiUed  under  a  provocation,  or  was  accompanied  by  circum- 
stances of  extenuation,  to  which  tbo  court  had  not  given  due  weieJii; 
that  prior  to  his  trial  and  sentence  be  had  been  adA^uately  disripltntd 
by  hia  commander;  that  he  had  been  improperly  held  in  irons,  or 
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liandculTed ,  pending;  the  lri»I;  lliAt  liis  confmemcnt  bad  so  seriously 
impaired  his  health  tliat  if  continued  it  would  undaiiKt-r  his  life;  that 
an  unreamTMble  time  was  allowod  lo  elapse  botwpcji  his  aiTfwt  nnd 
tritil,  or  oftfr  trial  uiul  bofuro  thu  upproval  nnd  promul^itiun  of  the 
sentence.  Theite  and  other  grounds  nar«  been  tak^^ii  into  ronsidora- 
tion,  sometimes  ulono  and  somftimcs  in  totnbinntion  or  in  connec- 
tion with  such  further  favorable  circumstances  aa  voluntary  rttum 
in  case  of  dojicrlioii,  prfvums  ^od  eharaeter,  good  cotuhict  under 
sentence,  etc.  In  casi-s  of  ojficfrs,  the  principal  grounds  for  recnm- 
inending  panlon  or  remission  have  been — a  pnvious  good  record 
for  efficiency  in  the  service,  especially  in  time  of  war,  a  hij^h  personal 
eharaeUr  or  reputation,  and  an  apparent  absence  of  a  fraudtilciit 
or  criminal  intent  hi  the  otfenco  an  committed,  tl.  9.  S^o,  695,  June 
and  Sept.,  lS(i4;  IS,  99,  Dec,  1864;  «6',  640,  Apr.,  ISfSS:  £7,  505,  Feb., 
1869;  £8,  S40,  Jan.,  1869;  SS,  676,  June.  187S;  34,  661,  Det.,  187S; 
P.  40,  SSe,  May.  1890;  Al,  «7S,  Junx  1890;  C.  I4SS9,  Apr.  S4, 1905. 

The  following  have  aUo  been  the  bases  for  recommending  pardon, 
viz: 

Deserted  soon  after  etHiMtmcnt.  C.  11915,  Jan.  £6,  1902;  16601. 
JuUi  SO.  I!>04:  19577.  Jan.  II,  1907. 

Faithful  gfrvice  m  previous  enlist meula.  C.  1S099,  Aug.  14,  190S; 
17619,  Feb.  10,  /.WW;  I9.i77,  Ffb.  27  and  Mar.  6,  1907. 

Did  not  appreciuto  gravity  of  otFeiicc.     (',  19577,  Mnii  3,  t9ff7. 

No  specially  aggravating  circumstances  connected  with  the  deeer- 
lion.     6'.  £974,  Am^-  6.  189S. 

For  good  sorvite  during  Sail  Francisco  catastruplie.  C.  19577, 
Sept.  It.  1907. 

Prompt  BUrrender  after  deserting.  C.  I2S70,  Mar.  84,  190£; 
13099,  Aug.  14,  imS;  13555,  Oct.  ^,  190£. 

Also  reconuneudation  to  the  reviowuig  autliority  fur  clemency 
by  the  meinbera  of  the  court  aiul  the  judge  advocate.  C.  15747, 
Jan.  18.  1904. 

Insane  sinre  befoi-e  the  prcfprring  uf  the  charf^ra.  C.  17SS6,  Oct,  8, 
1907.    See-  alito  Discipline  X  V  F  to  G. 

VII  A.  In  cerliiiii  oiscs  of  niihtarj'  offenders  con\'icted  of  larceny  of 
rniblie  property  or  conversion  of  public  funda  (or  wlio  had  e.'H-apeif 
from  niiUtary  custody  wliilc  un<Ier  clmrges  for  Bueh  offenses)  and 
applying  for  panlon,  adnied  that,  even  if  otherwise  thought  worthy 
of  pardon,  no  pardon  should  bo  extended  lo  them  except  upon  the 
condition  precedent  of  their  nuiking  good  (he  fun<ls  appropriated,  or 
the  property  stolen  or  its  value.  R.  1,  366.  Oct..  IS6£;  19,  1S£,  Nov., 
186.'i;  m.  648.  July.  1868. 

VII  B.  In  cases  in  which  military'  offenders- -such  as  deserters 
from  tlie  Army  remaining  at  large  or  ofTicers  or  soldiers  who  havo 
csi-aped  from  inililary  custoily  while  in  arri^st  or  under  sentence — 
have  applied  from  their  places  of  refuge  for  Kxeeultve  pardons,  it  haa 
almost  invariably  been  advised  by  the  Judge  Advocate  General  that 
the  application  he  not  entertained  till  U)c  fugitive  from  justice 
shoulu  return  and  surrender  himself  to  the  military  authorities  to 
stand  his  trial  or  abide  by  his  sentence,  ti.  17,  264,  i^f^.,  1866; 
19,  tSS,  Sov..  1866,  and  690,  Srpt. .  1866;  £S,  285,  July,  1866;  S3,  S09, 
Oct.,  1866;  26,  648,  July,  1868;  34,  6GI,  Dec,  1873;  36.  Sol,  Aug., 
1874;  38.  607,  662,  May  and  June,  1877;  39,  S£4  and  S26,  AW.  1877; 
43,  171,  Jan.  ISSO;  P.  39,  482,  Mar.,  1890;  44,  S90.  Ore.,  1890; 
C.  3304,  8656.  June  and  .Vw.,  ISS7;  5342,  673$,  6885,  Jan.  ai\d  Feb., 
1899;  9947,  June  13, 1901;  £2725.  Feb.  8, 1908;  £6059,  June  A^  1909- 
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Vin.  A  pardon  ui  not  wtroactire.  C.  4S78,  JWy  *7,  /* 
£t74i  Mar.  28,  1906.  H-  riu)  not  rciiiil  kd  oxtxruk'd  piinbthmon 
rntore  aii  executed  forfeiture  rraiiltiti);  eitlier  )>y  operntifm  of  Iitw, 
sentenre.  It  can  not,  therefore,  restore  llie  forfeiture!)  iiirident  «_ 
dmoftion.  Furlliur,  it  can  not  nmdifv  piuit  liislory,  or  rev(>T»o 
after  tlie  facts  of  a  completed  recurtl.  0.  1S430,  Apr.  16,  lHQi; 
SOSiS,  Sept  7,  190$.  Kn.m  and  aflvr  Uio  taking  etfis-t  of  »  pard-in 
ttie  rtyipiiint  is  inrHK'cnl  in  law  as  to  any  t^ut>M-nuonl  contini^'n>-ic«, 
but  tlie  pardon  doct  not  anniliiJaie  the  fact  that  no  wan  guUtr  of  thp 
otfen.sc.  Tfie  panion,  indo^nl,  piwccd.*  ui>on  tlio  tlieory  l!tal.  tho 
parly  was  ^lilty  in  ftu-t.  Ttio  nj^Uitij;  for  it  is  an  admission  of  piiJl, 
and  the  pranting  of  it  is  a  recojrnilion  of  the  fa«rt  of  guilt.'  Tliui* 
htUi  tlml  \\w  Fresiilpnt  could  not.  Iiy  a  pardon,  remove  llio  rhurj^e  of 
desertion  fmm  tlie  roi-ord  of  a  former  soMier  {C.  S70/,.  Jan,  IS,  ISHS; 
4f>'7ii.  Jttlff  27,  iS!)S)  who  had  long  since  become  a  civilian  by  roiuon 
of  the  mui^ter  out  aii<I  noncxitttenco  of  the  Volunt««r  Annv  to  wliirb 
ho  had  bclnn<;ed  in  tlie  Civil  War:  and  that  the  eifect  of  liis  panloD 
woulil  not  be  to  give  liini  an  hnnoraI>le  discharge.  A  pardon  would 
nut  only  not  remove  a  charjio  of  desertion,  but  wouM,  in  fiu-t,  con- 
linn  it  and  constitute  an  additional  reason  for  retaining  it  on  the 
record.  .\nd  a  party  can  not,  by  an  Mxetnitivc  act.  \tv  <IL-tclitLrgcd 
from  the  service  unless  ho  is  m  the  servico.  R.  SO,  S96.  Jurw,  ISS6; 
P.  iZ,  406,  Auif.,  ISM:  p,  S6.  Sept.,  1890:  48,  SSB,  Jvly.  IS9I;  C. 
S123,  Apr.,   im;  S794  and  SStO.  Jan..  1S98. 

IX.  A  pardon  can  not  reach  or  remit  a  fully  nxeattrd  sentence, 
tliough  the  same  may  have  been  unjustJy  impose<l.  li.  8,  828,  Apr. 
tH64;  iO,  est,  Aua..  !S7o;  C.  2174.  Mar.  SS.  1896;  S&St,  Srpt.  iS. 
1897;  4094,  May  7.  1S98:  12/,S0,  Apr.  16,  1002;  13879,  Jan.  S,  1908; 
18614,  Sept.  22,  Ifia^:  gOfXff,  Dec.  II,  1911.  A  pardon  can  not  of 
oourae  undo  a  corporal  punishment  fully  intliclvd:'  nor  cjiti  it  avail 
to  restore  to  the  ^Vrmy  an  ofTicrer  legally  separated  therefrom  an<l 
made  a  civilian  by  a  duly  approved  sflnl<'nce  of  tlUnii.s<>al,*  or  a 
soldier  bv  a  dislionomblo  di^tdiargc.*  li.  12,  427,  and  I4.  668,  June, 
iSeS;  26,  302,  Jan..  1866;  /,l,  466,  Noo.,  1878;  O.  S049,  2216, 
2174,  2809,  Feb.  to  Dec.  1896;  3810.  Jan.,  1897;  2809  and  SSSI, 
8tpt.2S,l897;  5624.  Jan..  1899;  12430,  Apr.  16,1902;  186l4,Septi' 
ISOo.  Nor  can  it  restore  a  fme  paid  (li.  16, 305,  June,  1866;  96, 4] 
July  1874)  "r  pay  forfeited*  (R.  20,  90,  Oct..  1866;  28,  567,  "  _ 
1869),  when  the  urauunt  of  Uiu  simie  itaa  once  gone  bovond  tlio  con- 
trol of  the  Executive  and  bew)  rovereil  into  iJie  Uniteif  Stales  Treas- 
ury mid  become  publit;  funds.'  whan»ver  may  have  Im-wj  tJie  morit« 

'  S»  £1  pu-UGarUncI,  4  Wallara.333;  Knohi  ■-.  V.  &..  06  U.  &..  US;  In  rrSpMMer. 
6  Sftw>er,  iiiS  (Fed.  Cwee.  Xo,  13234).  

*  See  S  0[).  .\tiy.  tion..  2S4. 

•  12  Op.  Alty.  G»n.,  M8;  Ke  parte  OMl)kiu\.  1  Wiilkiu.  :WI. 

•  27  Op.  Atty,  Geo..  179.  Feb.  17.  l!»9. 

*  Diftmt  3a  Cump.  Dec.,  Vol.  11.  pw.  730,  ami  Vul.  Ill,  pu.  001!.    XII  Comp. 
278. 

•2  0i»..^tly.G#n.,330;  XVI. id.  1.  Thin, IwcminoihoiamotVmiitittition  which  i 
ten UiApanlaninK paver nuilalusapravLfioD  "u4 equal  efllci^iicy'W.Vrt.  I,  m>c  9,  ^. 
7).  totheeSect  lliatmunevin  th«  Public  TrMsuryHluill  uol  bovntlKliaini  pxccpti , 
an •ppmpriation  motlo  by  Uw.  VIII,  id.  Si^I.  rompuv.  id  tlitioinnoouoti,  Kaolet. 
tJiutetl  Slates,  fi  Otto,  149,  where  il  was  hi'lJ  that  an  Bxecuuv»  pardon  wnold  Dot 
entitle  n  party  t»  tlie  prurvodii  ol  a^rhun  ponuiwt  •attixla.  coDflicalM  and  eold  t>v  tb» 
Uiiili'd  Stiiti?anii  the  property  ot  an  «noniy,q/>cr  audi  proceed*  h&il  bcenduly  paid  into 
the  Tmuury.  ^^ 
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of  the  case.  H.  36, 192.  Jan.,  187$;  37,  US,  Mar..  1876;  P.  34.  5.'.{. 
Awf.,  1889;  C.  S810,  »upra.  UUierwiM),  however,  n-liero  Uio  moii<>y 
still  remains  in  tlie  hands  of  a  miJitarv  (IbburBuifr  ofiir:er  or  other 
inlermoaiato  official.'  li.  Id.  676.  Nov.',  ISd-^;  }'.  61,  tS6;  Aug.  S9, 
1893;  C.  2174,  -Ip''-  8,  1896.  Where.  Imwever,  any  portion  of  a 
punishment  remniiia  nruxfcuted,  that  portion  may  be  remitted  by  the 
ptipiioniiig  jiower."  H.  2.  29,  t'tb.,  1863..  C'oiigre.-*:*  aiono  ran  restore 
pay  fnllv  lorfuitcd  tn  the  Unitod  Slatw,  ur  otlivrwiDo  iiecuiiiurily 
indemnify  nn  offit-er  or  »nldier  fnr  the  eon»6(|nenre8  of  a  leeally 
execute.!"  (teiiten.e.  H.  44.  270.  Jan..  1881;  F.  34,  334,  Aug..  1888, 
C.llOSi.Aua.  17,  1901. 

X.  HtVl,  that  a  pardon  extended  to  an  memy  for  his  olTenae  or 
offen>ip<  o»  suck,  (-unnnitled  diirintj;  tlie  war,  did  not  entitle  liim  (o  he 
paid  rent  for  the  oceui)ation  of  his  renl  estate  hy  tlio  United  Slates 
mUitiiry  aulhortticH  wliile  ooi^iijiying  by  the  right  of  ronqtieft  the 

Mar..  1866. 


rc^on  of  country  in  whicli  such  ostate  was  situated.     H.  iS2,<S,  16, 


XI.  A  party  who  has  been  panloiie<i  by  the  Presiiient  for  a  polilica) 
otTensc,  or  hiM  taken  advanUi^^e  of  n  |>rorhiinulion  of  iunne.sty  (sueli 
as  tliat  of  May  2'!.  INT..".,  or  Der.  '2'>,  ISfiS),  is  not  tlierehy  relieved 
froniuitionabihty  to  iriiiland  pimUhmentforacrime.  not  of  a  pnlitica) 
chara<.-t«r,  cumniitteil  by  liitii,  ur  from  the  le^al  ri>n.'HV)ueni'e«  of  the 
eomniission  uf  sitcli  a  eriiiie.  li.  38,  394,  /'Vi.,  1869;  29,  35,  June, 
1 869. 

XII.  In  CMOS  of  descrtorx  from  the  Army  and  from  the  dmft,  who, 
during  the  Civil  War,  when  men  of  patriotism  and  lionor  wereolfOTiiig 
llieir  hves  in  tiie  service  of  iJieir  counlrv,  took  refnjio  in  <.'aiiadiv — 
shirkuit;  a  f^avo  pubhc  duty  al  a  c-riticiJ  period  of  national  peril — 
and  remained  there  till  the  dose  of  tlie  Wiir,  when,  in  the  nronpect 
of  peturninj;  peace,  they  adrlro.t.scd  to  tlie  Executive  nnpli>-ationa 
for  nnrdon,  advUfJ,  uivarinbly  that  ttuch  applications  lie  denied. 
Ji.  17.  208.  Aug.,  186.5;  2(),  -W,  Oct.,  1866. 

XIII.  lltUl,  tliEtt  A  soldier  iiiHy  bo  ttummarily  di.'«cliarged  while  in 
conlinemeiit  under  ttentvuce,  hut  a  summary  discharge  under  such  eir- 
cunistance-s  would  not  only  iliiMrhHr;;e  him  from  tlie  service  but  woiUd 
effM'l  a  reinis-tion  of  8»  much  of  the  sentence  as  reniaineil  nnexecuted 
on  Uift  dat«  of  the  discharge.'  P.  53,  409,  May.  1892;  C.  1906  and 
1907,  Dec.  16  and  1913,  Dec.  17.  I8!K;  3695,  .Nov.  SO,  1897;  6034, 
Mar.  15,  1899;  11393,  Oct  17,  1901. 

XIV.  //fill  that  lh<«  full  pardon  of  »  ileserter  would  not  render  him 
eligible  for  reeiilistment  if  his  service  durini;  his  last  iwecedinp  term 
was  not  honivtt  and  fnithful.*  C.  1883.  frh.  £6,  1899;  1765,  Oct.  4. 
1896;  3125,  Apr.  and  Jutu:  1897;  4SIS,  July  12,  1898;  4645,  Ji^. 
1898;  6280,  AW  //.  /.S.9S,-  6729,  July  I4,  1899;  10994,  -^Im?-  7,  1901; 
11028,  Aua.  14.  1901;  15288,  Sept.  26,  1903;  16.923,  May  II,  1904: 
16151,  Aug.  IS,  1904:  17661.  Apr.  17,  190S;  19577,  July  13,  1909; 
20607,  Jan.  3,  1910,  Nov.  28  ami  29,  1911,  Dec.  11,  1911. 

'  H0(>.  Ally.  0*n.,  001. 

'And  the  Rxecutiv^.  in  IhrpxcrdM-of  ihoptnj<>iiin[;jiowp*,  "mny  parJon  orwtnil 
a  portion  <•(  tlie  wnle lira  ni  ime  time  and  adinenmt  ["iriini>  nt  atiuthtr. "  3  Op.  .^tty, 
Geo..  118. 

*Tfaata<tuirhitrs«  by  Rwwn  ufexpirftLioBOt  t«7ma(iorri«!|tiv<in  p^mdinn  tlio  ox*. 
eBtiaa<>faperio(]ofcc>afinfltn«ail,wIiirhpxt4>iuti>  beyond  tho  l«niio(«inli«Utienl,  doa* 
liotbaveaiiclierrect,aeea.  0.,  138.  A.Ci.O..  1S09. 

*Sm  22  Op.  Atty.  Oen.,  36,  Feb.  9,  ISBB. 
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XT.  A.  Ilfld,  thnt  n  withdrawftl  by  a  (le[inrtment  cotntnanderl 
pendiiier  oliui^o  ni^ainst  a  soMior,  upon  liis  giving  n  ple(]g«  (<>  ahstwii 
in  tlie  future  from  the  coiniuct  which  was  the  subjott  of  the  choren, 
did  not  operate  a-**  a  nanlnn  nml  rouhl  not  be  pleadeil  as  Rurh.  Hmu  il 
been  done  by  &n  oruerof  tbo  Pri'sulGiit,  it  could  hi>%-»  liiid  no  furtbo 
operation  than  uaaquan  ronditinnal  pardon,  teavinf;  tlie  rliarge  1<^I1] 
reiicwiiblo  upon  n  repetition  of  the  offense.    /*.  3.i,  4^i.  Oct.,  ISSS. 

ZV  B.  The  rouppoinluK-nt  to  the  Army  of  a  (lismi»N«-(t  olltct>r  doel 
not  operate  as  a  rnndonation.*  The  diamis.tal  remains  a  dtahoiioraUl 
separation  from  the  Jiorvice.     C.  £893,  Jan.  1897. 

ZV  0  I.  The  promotion  of  an  offirer  while  midor  charges,  whilf 
nwtiitiiig  trinl  by  rourt-marliol,  or  while  awaiting  action  on  iJm 
Rontt'npo  does  not  operate  as  a  tonatructivp  pHrduu  as  he  is  prwumMl 
to  be  innocent  until  hi^  guilt  is  established  W  an  approver)  RcntenH 
of  a  conrt-marlial.  C.  0389,  Avg.  IS.  1903;  lOGOO,  Julv  IS,  1901, 
and  Apr.  03.  !ms. 

XY  C  2.  'I'lie  promotion  of  &u  otTicer  who  is  snlTerin^  puni«hmeDl 
under  a  duly  approved  sentenee,  held  to  be  a  constructive  nardon  il 
the  promotion  va  in('ou8t»t4>nt  witli  the  further  operation  of^  the 
tenee;  otherwise  not.*  C.  14SS9,  Aup.  IS,  1903. 
'  XV  C  2  ft.  Where  an  officer  was  sentenced  "to  retain  his  nui 
on  the  Uneul  liitt  of  second  Uoiitennntft  of  infantrv  for  thrc«  veurs/ 
held  that  the  sentence,  while  operative,  rendered  liim  ■neli<;lblR  fog 
promotion  under  tho  act  of  October  I,  1890  (2i]  Stat.  563).  and  that 
his  promotion  pcndinfi  the  exet-ution  of  the  sentence  would  operaU 
as  n  pnrdon.     )'.  Jfl,  S93,  May,  1891. 

Xv  C  3.  Should  un  officer  be  selected  for  appointnii'nt  to  a  hifrhel 
office  in  the  Army  outside  of  the  line  of  promotion  in  the  branch  ol 
the  line  of  the  department  or  staff  to  wliicn  he  bi'longs,  hfUl  that  swh 
promotion  would  be  a  eonstnictive  pardon  of  any  of^nse  that  he  ma] 
have  been  eharged  with  eommitting.     C.  £6674,  Apr.  27,  1910. 

XV  C  4.  If  an  officer  is  promoted  on  seniority  alono,  without  anj 
other  t«:*t,  lifM  that  it  can  not  be  contended  thnt  such  advancement 
in  the  operation  of  law  has  the  ofTcct  of  condoning  offensra  committed 
by  the  officer,  i.  e.,  of  a  constructive  pardon.  C.  £S57i,  Apr.  Z7, 
1910, 

XV  C  5.  An  officer  waa  ordered  suinmnrilv  dismissed,  but  before 
he  received  notice  he  wa."*  promoted.  Iftla,  that  siicli  promotion 
did  not  operato  as  »  constructive  pardon,  and  tliat  he  «[iould  bt 
dismissed  under  his  new  rank.     R.  6,  S68,  Nov.,  1864. 

XV  D  1.  Ordering  or  authorizing  an  ollicor  or  soldier,  when  undnr 
Bentencf,  to  exercise  a  command  or  perform  anj-  otJier  duty  incoii' 
sislent  with  the  continued  execution  of  his  sentence,  has  been  vtowed 

'  Tbi-  nppotDUnvnt  of  an  olliriv  to  a  d«w  comaiiMioD  it  roDBlnictivft  pardon  ol  t 
pr»vioUD  Kenlonce  pronounoLi]  l>ut  not  yet  ex«cut«d  (6  Op.  Ally.  Gnn.,  I£l>. 

'  Thoopiulun  by  tbo  Aiiuriiey  Uen«n],  6  Op..  123, 6«pl.  30,  ISAs,  and  the  stat«o)«ut 
in  WinUirop's  Uifilor}'  Law  and  Procadontu,  2(1  Edilion,  p.  7^4,  vnu  ba>«d  on  tbo  nutg 
of  an  olHror  under  eeDtence  of  nu^pcmsioD  bora  ilie  uavol  ttrvirci  em  hM  p>y.  TbJi 
dial  UB  deprived  theofficev  otall  nght  to  pramotion  wliile  llio  sentence  wa«  in  lotva 
The  promo tioa  of  tho  oBicM' during  Hurh  Unto  mn  not  rcqiiirpd  by  kw,  and  aa  it  w« 
inconnii'tnDt  with  the  contimiod  opc^ticia  of  tfaft  Beataooe  it  oautd  not  bo  otbvwM 
coiuatrued  than  ae  a  L-ouettuctlve  panlMi. 
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as  a  coQstructivo  pardon,*  but  htJd.  timt  to  allov  an  officer,  while 
under  a  soiitoneo  of  suspcniiioa  from  rank,  to  iH-rfoim  cortiiii)  uligUt 
duties  ill  closing  hi»  Bccoiinia  with  tiie  Unitoti  States,  could  not  be 
regarded  n«  liaving  any  such  «IToct.  R.  37, 190.  Dec.,  1875;  C.  13292, 
Mar.  £9,  1 90S. 

Z7  D  2.  Held,  that  n«toration  to  duty  by  an  authoritv  inferior 
to  the  authority  which  is  competent  to  ordor  tho  trial  of  t^io  ollicor 
orciilifitftd  man" is  not  a  constructive  pardon.     C.  S4h'9/f,  Apr.  8,  1909. 

XV  I>  2  a.  A  (Icimrtmont  coiiuiinndcr  preferred  charges  againKt 
an  oflicer  on  his  BtaJT.  l^aler  lie  rvloiisvd  tli«  odict'r  from  arrost, 
relicvod  ikim  from  duty  at  depBrtment  lioaiiqiinrters,  and  ordered  liim 
to  join  liis  company.  Upon  t]w  triid  of  thi»  oiliccr  ordored  by  the 
division  commander  it  was  contended  in  a  Bpet-ial  plea  Hiat  tJie  above 
wart  an  assignment  to  duty  under  circumstances  wjiich  made  it  a 
constructive  pardon.  TJie  court  overruled  tho  ph'a.  Hild,  tlial  Ui« 
ruling  of  the  court  was  correct  and  tliat  tJie  action  of  the  department 
commander  did  not  coustituto  a  constructivo  pardon.  C.  S07SJ, 
Mar.  S,  1907. 

XVI)  3.  Held,  that  while  placing  a  soldier  on  adllty  which  is  incon- 
sistent with  a  senlonco  which  ho  is  serviufi;  Iuik  been  viewod  aa  • 
pardon ;  Oiat  sucli  action  while  tlie  soldier  is  under  clmrges  or  await- 
uift  tho  result  of  trial  would  not  ordinarily  l>e  so  construed,  and  that 
if  the  soldier  is  placed  on  duty  by  ua  auUiority  inferior  to  tjial  wliich 
ordered  his  trial,  it  would  clearly  not  be  a  constructive  pardon. 
C.  11869,  Jan.  IS,  190g. 

XV  D  4.  The  restoration  of  a  deserter  to  duty  without  trial  is 
practically  a  pardon  before  conviction;  it  is  termed  by  some  military 
writers  "a  constructive  pardon,"  *  and  i«  a  valid  plea  in  bur  of  trial 
for  di"sertion.  As  all  parilona  proceed  upon  the  h,>'pothesia  of  the 
legal  Kuilt  of  tho  pcrvon  pardoned,  the  restoralion  of  a  decertor  to 
duty  without  trial  presupposes  tlie  conuiiission  of  dosertion.  A 
pardon,  like  «  deed,  must,  in  order  to  take  elfect,  ho  delivered  to, 
and  accepted  by  tlie  parly  to  whom  it  is  (grunted.  In  military  vanm 
tlic  acceptance  13  commonly  indicated  by  tlie  soldier  voluntarily  sub- 
mitting to  tho  proceeding  or  performing  the  act  required  tta  a  con- 
dition. This  acceptance  of,  or  submission  to,  tho  restoration  to  duty 
without  trial  in  virlually  a  confesttion  of  hia  guilt;  his  desertion  tluui 
becomes  an  establi^iocf  fact,  as  much  as  if  lie  had  been  iriod  and 
convirted.»     P  SI,  £SS,  Det.,  1887. 

XVXA.  Remission  is  relieving  ihe  pereon  from  a  punuhmtnt  or 
the  unexecuted  portion  of  a  inmishment,  but  not  pardoning  the 
offcmf.  as  fiucll,  or  removing  tne  disabilitiea  or  penal  consequences 
Bttacliing  thereto  or  to  the  conviction.'  Tho  pardoning  of  "puniali- 
ment,"  authority  for  which  is  vested  in  cortam  commanders  by  the 
one  hundred  and  twelfth  article  of  war,  is  remission.  An  offender 
can  be  completely  rehabilitated  only  by  a  full  jninlon  graiilod  under 

'  R«4toraunii  vidiiiy  remiiH  anj' uoAxeciiW  porilnnol  ili«fent«ncD  (or  forfeilure. 
(Pur.  507,  Di«™i  of  &I  Comp.  Dec..  Vol.  Ill,  Nov,  20,  188H.) 

Sweep- Ally.  G«n.,  714. 

>  Winthron,  380, 

■StwCirr.l.A.G.  0.,  I8M;  A.  R.  132  of  1696,  Md  143o(  1901. 

*  ('flinparf  Porldiur  v.  Sti-vons,  21  V'lrk,  277;  Lm  v.  Uurpliy,  23  Gnt.  790;  1  Bi«h. 
Cr.  L.  wc  T63i  2  Opiae,  Atty  Gm.  320;  &  id.  688;  8  id.  m-m. 


the  pardoning  powiT  of  the  t'orwUtulion. '     R.  $i,  679.  JxHy 
S7,  6IS,  J«n«^  1S76:  57,  89,  Oct.,  1888;  P.  Sg,  jOt.  Ma>f.  1889. 

XTI  A  1.  Disqualifirntion,  or  incnpftcHy  to  Jiold  oflice  under  111 
UniioJ  SlntOH,  is  a  puiiiiJunoDt  cwrtainly  siwctionod  by  pn>cedeinl  i 
the  military  Horvire.'  Being  a  continuing  punt»tinioDt,  it  may  < 
Coui'Me  bo  removed  by  n  romi«8ioD  of  Uie  i«auto  by  tlie  pardohil 
pow(>r  at  any  time  during  the  life  of  tJie  party.  R.  31,  £4,  A^oi 
1870;  4!,  lf>)i,  Mar.,  1878;  ^2,  03G,  May.  1880. 

XVI  B,  After  a  sentoiico  is  um-o  uiirondilioiialJy  rL'mitl4»d,  it  d 
not   b««  ronowed  or  revivpil.     An  order  purporting  to   revoli 
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■  Bx  parte  Giirknd,  4  WiUUce,  S«0. 

*  It  in  ukImh)  B|ML<t-Llii-iilly  HulliuruoJ  iii  iwoariirloialinLT.  XtM.  6  mad  II  (pravldtl 
far  Uio  piiniiitiinrni  of  falw  muitvr  and  1ik«  offpnciii),  but  v  a«n>  apponiuily  Intvnilf 
not  M  an  UKl<<|>«iii1ciit.  fiuowhmral  bul  aa  a  pciuiil  c«Dwati«iic«  fDctaent  upon  comii 
tiuD  &ii4  Beiiionco  oi  dismiicKl.  Aa  n  dutliiiciivu  |Min»uin«nt,  liotrev«T,  it  baa  bM 
impuaad  ui  many  caaoa,  and  ban  appuvtilly  l>Min  rwanlocl  na  a  particularly  mijutri 
penalty  in  com*  of  emb«»letii<'iit  ri  public  lunda  or  ower  firaiid  apoo  the  Govanunaq 

Iiiauncea  of  awtcncce,  iiiduding  (Kenotnll^  wilh  diiiBiiaa])  die  uuniahmeot  i 
diBi(iialUimion,  are  to  bo  fcmad  in  Uio  follon-iiifi  iirdcm  of  tho  War  OopuiDMDl  ( 
Itdqro.  nl  Army),  publMhod  bnfom  th«  Civil  War,  tJi«  ini>cancfp*  bolOK  OOD«  of  Ihtt 
caam  of  ccnvlctioo  of  falae  muBler;  O.  O.  of  April  2,  lilS;  ilo.  •.•(  Sept.  2S.  181S;  d 
71  ol  1B39;  do.  16  of  ISOO.  Tbi'  iiifreqiMtnc}-  <>f  thi»  puDMimi-nt  in  Ilir  ntrly  onli 
ntay  porhaiM  bo  owinji  ill  panto  iho  tiici  that  it  ww  •:inn«id<>n?il  ttiiil  "caabienag"-: 
aentence  ollen  th«i  adjud^— involred  dinquallficaliou.  Siruilur  iiunancn  at  ll 
aaine  puniabment  occur  in  tb«  following  ordais  i«u«d  bow  tiiv  War  UopartBiai 
duKuR  aiid  aincv  th«  Civil  War:  (i.  0. 18,  M,  IBS,  1»4,  M2,  249,  332,  389,  ol  1863;  d 
36,  &1.G9,  of  18M;  G.  C.  M.  O.  ITS,  231,  277,  369,  39K.  404,  of  ISM;  do.  e.  46,  SS,  I> 
201.  205.  :il9,  232,  238.  260.  270,  31S,  36S.  3»7.  432,  HI,  SOi>.  SM.  602.  US,  oi  tsa 
do.  22. 68, 82,  89,  111,  101,  181,  of  18M;  do.  21,  52.  M.  62,  8B,  SI.  98,  of  186";  do.  2,  S 
of  I868:  do,  44  of  1900:  do.  14,  IS.  of  1870.  Inatan««  of  itiia  puiiiriini«-nt  have  all 
been  boIimI  In  tb«  following  otdem  laaued  tnm  Ibe  nlUtarp  dcpanmcula,  onnia 
Ac:  <i.  0.  60,  61.  76,  86,  SB,  »,  106,  of  1863;  do.  2,  4,  20,  21,  28.30,  32,  51.  ot  IS* 
do.«.  I2,«f  1865-Ajioyoftherotr>iDiu-.  GO.  18.  81.  of  1861;  do.  11  of  180&— Dw 
olllioEa«t.  0. 0.81  of  1864— Depl.oireutu>>-1yan!u.  G.O.06aJI8U;  do.Z3.2T,4 
1805— Middle  Uepurtrovnt.  G.  O.  22  of  16&,^-~ Middle  M£litar>-  Diriaiuo.  G,  O.  »t 
1863;  do.  30  of  iai5— Dcpt.  of  Wiwi  Virpnia.  G.  O.  3*.  1 13.  176.  ol  18«4:  do.  4!>.  tt 
at  1806— Dept.  of  Vireiula  and  Norih  (Viroltiia.  G.  O.  32.  33.  uf  1864~I>epl.  nf  Di 
Ohio.  C.  O.  19  uf  1865— Dept.  of  Koiilm^ky,  G.  O.  17,  21.  33.  of  1863— Dii>L  of  lb 
TtmneNMrn.  G.  O.  3  of  iRFa-.  An.  6.  22.  ^f  )8(M  Depl.  and  Anny  of  ihe  TenafMH 
G.  O.  14  ol  1865;  do,  6  of  ]S(»t— Dpi.t.  of  T<>ni»H><>e.  G,  O.  21  ol  1863;  do.  3*  of  IW 
do.77,  112.tif  1366— ]>epl  '>(lbe  Minouri.  G.  O.  Sot  1886— l>epL  of  Flcirida.  G.  0 
67  of  1863^  do.  74,  of  ihC.S-  Vc]>t.  of  (hit  Gulf.  G.  U.  f>5  of  ISIH-Uil.  I>iv.  ol  lit 
Ulnlarijipi.  G.  O.  87  of  ll^(i*— Rorond  Mi)  I>ist.  Tbia  punubmoni.  how«rM,  bai 
aiure  IsiO.  been  diHcnutiuu^d  in  ibe  pracllce  uf  ow  couru  niarfial.  and  this  dWei 
tinuanco  is  to  bi-  irncod  to  Uiv  ruling  of  ibo  Attorney  Geiioul  in  an  u|>iuion  addraaaa 
lo  tbe  flecr^tar)-  of  tbo  Navy  in  1088  (12  Opina.  $28)  to  tbe  eBcct  that  a  sentene 
of  a  naval  ea»n  nianial  by  vbidi  a  cuotractor  fuf  naval  mppJiw  «aa  esoluded  (nt 
futuni  d««lin^  fur  aucb  mpplieei  wiib  ibu  Guv«Tnin«it.  irea  LIIi>iniI;  arntmcea  t 
dtMbililr  in  gonaral  batng  further  bdd  to  bo  "nni  in  ncxrordoiK^  wiib  Iho  cu«tom  ( 
Ibfl  tervire  eiccept  frht-K  fxpnmiy  aiilhorixed  by  law."  Thla  tuIihk  w»«  applied  t 
a  miliury  caaii  in  0.  C.  M.  O.  22  (a«  aluo  in  do.  57.)  W  War  Hept..  it-.,  of  1870,  am 
the  puniilinK-nl  of  diwiiutlifioalion  impnwid  upon  an  o8ic«r  diaapprovvd  oa  uaauihci 
Ucd.  nm  nluirvM  may  have  l)wn  tb?  ura^  tJ  iwvat  coarta  martial,  tke  vet; 
numcroua  priioilenla  <>f  caaM  in  which  such  punlabmcnl  had  beea  adjadged  1^ 
miliiarji  cuuHs  fur  u  gnui  varit-ty  ol  oflejuNv.  ir<>ri>,  it  in  rontfideivd.  ouiie  mlBrin 
lo  bnve  wlabliahi^  that  this  ppiiftUy  ww  aanrtinnnd  by  nurtom  in  the  Army.  Ii 
aome  lusULncM  llic  diaqualilicstkin.  aa  adjudg«(|.  baa  ntemloil  lo  the  holding  a 
public  uflico  in  guni-ral;  in  i)lli«n  ii  luia  been  cuoGtml  to  iho  linlJiug  of  mlltEat; 
oflico.  liut,  while  tbe  divqualilicntinn  lor  miliUny  otlii-o  i*  Inv  objn-itimnhln  thin  tlii 
more  iiieneral  form.  It  may  well  be  doubted  mieiber  ihla  apertM  of  punitiiinecil 
iuaamiicb  on  It  aMumea  In  eflect  Ui  iiiliibit  tbe  exerciae  br  ifae  Executive  at  tb 
Rppoiiitins  power,  ia  wilbin  the  antbority  of  a  <>ourt  auutul.  Aa  will  be  poPMam 
from  tbe  above,  tbiipuniahmffnibaabeendifcniilinued  inonrnervico.  butoni 
and  lew  leaable  ground. 
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order  proniuIgHtiiig  the  rcmiMtion,  would  hv  void  and  of  no  effect. 
C.  ei70,  Anr.,  1806. 

XVI  C.  vVhppe  A  soldier,  prior  to  his  enterine  upon  a  terra  of 
iinprisonnuMit  under  sentence,  hiw  been  licid  ronhned  in  the  guard- 
house, it  bna  been  a  practice  of  the  War  Departinont  to  credit  him 
with  80  innnj[  days  on  hii«  term  as  he  wns  so  confined  in  excess  of  30 
days.  This  is  a  form  of  remission  of  so  many  davs  of  tlto  term 
imposed  bv  hi.s  ttcnteme.  H.  II.  .iSII,  Jan.,  1866:  JP*',  340,  4SS,  Jan. 
and  Apr.,  '1869;  P.  57,  371   Jan..  ISfiS;  8S.  368,  .\'<n\,  189S. 

XVI  D.  The  discharjje.  W  executive  authority  under  the  fourth 
article  of  war,  of  a  soldier  whose  enlistment  ha.s  not  expired  but  who 
is  under-^oin^  a  term  of  imprisonment  im]^>ust-d  upon  iiiin  by  a  sen- 
tence of  courl-martia]  (which  did  not  also  mclude  the  penalty  of  dis- 
honurnblc  dlschuri^e,  or  imposed  it  to  take  elTrct  at  iho  end  of  the 
imprisonment),  hejtt  to  operate  not  merely  as  u  discharge  of  thv 
noldier  from  his  enlist  ment  but  a-s  a  remission  of  the  unexecuted  term 
of  hifl  continement  and  to  entitle  liim  to  be  set  At  liberty.'  R.  31. 
656,  Aug.,  1871;  41,  360.  July.  1878;  C.  JlS'JS.Oet.  17,  lOOt;  19&7£, 
Jun«S7. 1906;  2I7iS,Jui^9, 1907. 

XVI  K,  A  sentence  to  confinement  with  forfeiture  of  pay  impOMft 
two  tli.stinct  and  independent  punishments.  Jlfld  that  tlie  remis- 
sion of  nn  unexecuteu  portion  of  one  would  not  affect  the  other.* 
R.  38,  3gf),  Oct.,  1876;  P.  46.  S87,  l''>h..  }8!)1;  C.  1780,  Oct.,  1836; 
19146.  Frb.  9. 1806. 

moM  RsriuiitKcic. 

Soc  AnncLM  or  Wab  CXII  A  to  E. 

Mtrr  amttion  oftrntam Soo  nuiTwiMR  XV  I  2  a. 

Bo/oTr  ftnmrlitm Bw>  OisriPuvB  XVII  A  4  k  ('•). 

Can  not  rrtQtioSux St-oUrm^E  II  A  1. 

DrMTln Stc- Ukukhtios  XV  A  to  F;XA;XIIA1: 

XIV  B. 
KNUimiRKT  I  I>  S  c  (T). 

EKgHiililu/ormtulmmtnotnttond 6e»  Ewi.ivtUBMT   I   li  3  »;  D  3  e  (6);  (0); 

(8):(»):(I0>. 

PABENT. 

,Applia  Jot  dudiarni  of  miner ..i*«e  Ducharob  XII  A, 

Dmtndmeg  ef. «<*■  Dmcu-unb  XV  1' 8. 

Riffht  orrr  minor Sen  Hkhkbtiuh  Illfi. 

Enlistnbnt  I  II  1  I<  b>  2. 

PASOLE. 

Bi/  rinVnouflj Sii-  DuorpUNB  I  E  3. 

Piiionrr  o/ ii-of Sro  W*u  IC  II  <l  (2)  t»  (3). 

Violationtf. .  ^^'t>  niicrpuKR  II  D  1  e. 

WiK  I  C  11  b;  c  (i). 

PARTIES   TO   CONTRACTS. 

8<W  CON-TIUCTS  I  to  11. 


'  Thi*  (iptDion  vm*  nppmvfid  uul  piibliahcd  in  t'irrukr  biluvfrnmlhaWw  Dttpart- 
tnoQt  Ui  dopArUaenl  iximnuDdon,  Aug.  12, 1871.  Aod  not«  an  liwUncv  o(  1m  ftpnlf- 
catiim— 1(1  Ui9  <Mim  of  Urtuity'thne  prltoatn— la  G.  C.  H.  O.  lU,  Uopt.  o(  the  Mis- 
•ouri,  187 1. 
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PAItTISAHS. 

Drialo/,  ty  nW eoMrti Sec  Waii  I  C  U  <.■  (S). 

PA2TNEBSHIP. 

8m  CoxTKACn  XXX;  XXXI. 

£en4i6y SmUokimI  K. 

Out  parintr  guanntor /or oOitr S«e  B-jmib  I  D, 

Signatuft  by See  {.'nMTiiAirTs  LVI. 

PASS. 

6m  AnxEKCR. 
Injury  whilt  on Sm  Dbkbrtiok  XVI  C  H. 

dUTlITT  I  S  3. 

lAnMOfdutyttaliu.  ,  ,  ,  SooOBATriTY  T  .V5». 

XtiM  alttnilantt  on . . .  6m  Claims  VIII, 

PATEHT. 

I.  GRANT  OF  LETTERS  PATENT  18  PRIMA  FACIE  KVIDENCE  THAI 

PATENTEE  WAS  INVENTOR PoptMC 

n.  ROYALTY.  ^ 

A.  Id  A  LeoAL  LiBX  CroN  a  Pate.itbu  Auticls.  ^H 

m.  ASSIGNMENT  OP  PATENTED  lUcnT  TO  UNITED  STATES.       ^1 

A.  DoKs  Not  Prbcluds  Assiosmsnt  ro  Amothkii  Cocntrt.  ...  PagtM, 

Tt.  QUESTION  OF  INFRlNGFi^ENT. 

A.  Vnitkd  Statu  RsqiriBEB  Bond  pos  iNDSMNtncATioM  AoAtKer  Lom. 

T.  INVENTOR  CAN  NOT  SERVE  ON  BOARD  WHICH  IS  CONSIOERUg 

HIS  INVENTION.  ■ 

Tl.  INVENTION  NOT  YET  PATENTED.  ^1 

A.  Ik  a  I'lioi-RnTV  Rinirr,  ^^| 

Vn.  PATENT  BY  OFFICER.  ^ 

A.  WmiuvT  FrK,  Uovkunmknt  1>oui  Not  Pay  Rotautt Pagttjtt 

B.  RvLit  a8  to  Uhk  or,  nr  GorERKUSKT.  ^H 

C.  AeuaHMBNT  or  Patent.  ^H 

I.  T)ii>  presumption  in  favor  of  the  vnliditj  of  a  pat«Dt,  amitig 
from  tlie  «ctioii  ot  the  aiithoritiei*  in  granting  it.  can  ho  ovemoiiu*  oidv 
i)y  icliiihio  and  ci-ituiii  proof.'  Tlio  {nniil.  of  k'ttt-re  pati'ut  is  prima 
facie  evijpnre  that  the  pAteiit4><>  was  the  first  mvpiitor  of  the  flrvico 
descrihed  in  the  lotU^rs.  and  of  its  novelty.*     So,  htld  that  a  claim  by  a 

Eatenteo  for  a  roasonable  royaltv  far  the  use  of  his  patent  by  the 
'nited  Stfttos  was  not  impugiicd "by  tlic  aflidavitJi  of  a  third  party  to 
the  cffoct  that  he  was  tlio  real  inventor,  wlion  sueh  party  had  taken  no 
action  to  contestt  the  issuaitre  of  the  patent  nor  reported  to  thn  couril 
for  his  legal  rt- iiiedies.  P.  55,  41$,  Stay,  1892.  The  use  of  a  patent 
with  the  Knowledge  and  consent  of  the  patentpe  is  an  impUed  proinLta 
or  agreement  to  pav  for  the  same.  C,  7SS,  Drc,  !S94;  ei(rt.  Mar. 
S3,  1899;  83St.  Aug.  SO,  1900;  SSS77,  Mar.  10,  {908. 

n  A.  An  existing  royalty  on  a  patented  article  is  in  the  nature  Of  a 
legal  lien  upon  it,  to  Bo  paid  off  Leforu  it  can  bo  safely  used,  and  is 
also  an  element  properly  entering  into  the  price  to  be  patd  for  it,  if 
purchased.    The  article  is  in  law  sold  Hubjcct  to  tliig  claim.    So,  htid 

1  Oeborno  v.  Glaii«r.  31  Fed.  R«p.  402. 
■  CuUeU  «.  Wallick.  117  U.  S.  006. 
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that  the  ITnited  States,  in  |>urcl]aaing  a  pat«nt<^rl  article,  tta  hi-ing 
ncci'ssary  to  the  duo  prosociitmn  of  a,  ci-rtjiiii  work  provicfod  to  be  liouc 
by  an  appropriation  act  should  justly  pav  ft  nrire  estimaU'd  by  the 
uitrin>iic  vakio  of  the  artir-lo,  augmented  uy  trie  probable  amoutit  of 
tJie  royalties  Ukfly  to  accrue  as  income.  P.  44i  55fi,  Dee.,  1890;  C. 
8SSI,  Auff.  SO,  imX);  17647,  Mar.  10,  1903. 

III  A.  The  ussipiuneiit  to  the  Unitod  Stales  of  a  patent  rifcht, 
for  use  in  the  public  sen-ice.'  dops  not  prechide  the  aaaijriior  from  also 
asMgiiing  the  right  to  a  foreign  guwrnmont.  provided  iho  original 
afisignment  were  not  absolute  in  ita  teriiis.  A  sale  of  patent  riRht 
for  use  in  one  district  is  not  incnmpalihh^  with  analo  for  ii»o  in  another, 
such  »u\es  being  in  the  nature  of  indopondi>iit  licenses.  But,  um  a 
gonoral  nile,  tho  United  States  should  aceept  in  such  a  case  nothing 
short  of  an  ubwlute  ft.ssigiimeiit .     /*.  5^,  StX.  June,  18D2. 

IV  A.  Wliore  the  lowest  bidder  for  a  drodKing  contract  proposed 
to  URC  a  dredging  machine  which  had  become  the  subject  of  a  suit 
BgaiOKt  liim  for  infriii^emeiit  of  a  j)at«nl,  advistd  lluit  if  deemed 

E roper  to  accept  the  bid  and  ent«r  mto  a  contract,  a  clause  sliould 
0  reijuired  to  the  cfTei^t  that  in  the  event  of  any  K*.cal  proceedings 
by  ottior  parties  against  the  Uiut«d  Slates  or  any  of  its  ollJcers  or 
agculs  for  the  infrmgemont  of  any  patient  or  claimed  patent,  during 
the  cxeculioii  of  tho  work,  or  afl^-rwards,  tho  contractor  shall  hold  the 
United  States  harmless  and  refund  to  it  all  expenses,  damages  and 
outlays  of  every  kind  it  may  bo  subjected  to  on  account  of  (he  same. 
And  that  if  said  proceedings  tend  to  create  delay  in  the  execution 
of  the  work,  the  iJnited  States  shall  have  tlie  right  to  immediatfdy 
employ  other  parties  to  complete  tho  same,  tho  contractor  to  num- 
burse  the  United  States  for  aiij-  extra  amotmt  it  may  have  to  pay 
for  such  completion  over  and  above  the  amount  which  the  contractor 
would  have  been  entitled  to  for  the  same  work.  C.  7SS,  Dec,  1894; 
4B68,  July,  1898;  £3546,  July  3,  1908. 

V.  While  it  is  clearly  a  violation  of  law  (act  of  Feb.  18,  1893,  27 
Stat.  461)  for  the  inventor  of  a  device  (range  fmder)  considered  and 
adopted  by  the  Board  of  Ordnance  and  fortification  "to  be  a  mem- 
ber or  ser\'o  on  »nid  board, "  the  act  doei4  not,  where  he  has  in  fact 
so  served,  prohibit  the  purchase  of  the  instniment  invented  by  him. 
It  merely  affects  his  ehgibihtv  for  memboiship  of  or  aen'ico  on  the 
board.     G.  6941,  Aug.,  1899.  ' 

VI  A.  An  invention  is  property  though  it  bo  not  patented,  and  an 
injunction  will  be  granted  to  nwtrain  an  infringement  though  tho 
patent  has  been  merely  applied  for.  Thus  it  is  safer  for  the  United 
State-t  not  to  purchiuso  tho  right  to  u.se  an  invented  article  from  Miy 
person  other  ttian  the  Inventor,  since  a  liabihtv  to  the  latter  mififlt 
thus  attach.'  F.  4S,  M14,  Od.,  1890.  IleU  thu't,  should  the  Govern- 
ment make  a  pun-haik< — fnun  a  person  other  than  the  inventor  but 
claiming  to  be  such^of  telephones,  the  sale  of  which  had  been  en- 
joined by  tho  real  pateiit«o,  ine  United  8tal(^'«  would  bo  liable  to  him 
in  damages,  whether  or  not  the  ftict  of  infringement  or  illegal  sale 
waa  acttially  known  at  the  time  of  the  purchaRO.     P.  67,  297,  Jan., 

■  !>(«  urt  of  Juu«  2S,  1910  (36  Slat.  8S1)  under  which  the  UoiliMl  Stulee  ii  eniilled 
(o  trtii  uio  of  any  patoDt  by  any  one  in  iu  cmptoy-incDt  or  Mirvice. 
'  eon  J»me«  v.  Cunpbell.  lOi  U,  8.,  3&0. 
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JSa^.     Till)  Oovommenl   bivoinea   a   lort'fewtor  id   permitting  || 
use  in  lis  ser\-ico  of  lui  ttifriiigiHl  pnlviil.'     C.  725,  Drc,  IS9^        j 

TU  A.  Proriaion  for  the  Usuaiice  or  a  pateat  to  persons  who  I 
Teui  or  discover  "aiiy  new  and  tuefiil  art,  machine,  mwiufactu 
or  compnsitiua  of  inattiir.  or  ftnv  new  and  ii^ful  improvomoDt  tbert 
not  known  or  iitwd  by  others  in  ttiia  country,  and  not  pal4>nl4Ml 
described  in  niiy  prink-d  publiculion  in  thiH  or  any  forc^  oouutiy. 
etc.,  is  made  by  law.  lidd  that,  under  the  act  of  Marcu  3,  1883  C 
Stat.  625),  an  oHic«rof  the  army  in  entitled  to  the  isstianco  of  a  pal« 
without  any  fee  for  an  invention  of  tlio  clui^  cnumernli'd  above  al 
if  Ro  patented  the  United  States  is  entitled  to  use  the  pat«iit  withu 
payment  of  roy«ltv.»     6'.  t£a}7.  Apr.  28,  tHOg. 

VII  B.  It  is  well  settled  by  ciocbions  of  the  Uuiuxl  States  coui 
that  where  a  pertion  in  the  employ  <if  the  I'niKtd  Slates,  u.'^iiiir  (JovM 
inent  time  ailil  <.!oviTiuneat  funds  for  Iho  purpose  and  m  the  line 
hia  dnty,  makes  an  mvcnlion  and  takes  out  a  pst«'nt  on  the  same,  t] 
Qovoriuneni  has  an  implied  liceib<e  (o  ui«e  tlie  invention,  with  j 
iinreatricted  right  to  mannfacture  it  or  hove  it  muiiufnittirod  for  j 
iwe;  but  that  where  a  pcreinn  in  CSovernment  emplov,  and  not  Hi)ocil] 
ally  «mpl<iycil  for  ihc  purpo^^*'  makes  uii  inventiun  iie  is  i-ntitlecl  to  ij 
benelit.s  of  the  same.'  Ihhi,  thoi-eforo,  ihat  an  oIHcer  waa  rntitlml  i 
coinj)ciLsalion  for  the  use  hv  llie  United  SlAti-s  of  \\\s  patcnt4.>(l  pnd 
matic  gim.  /*.  SI,  106,  ^iar.  15,  ISS9.  Also  held,  with  respect ' 
e«rtain  imrtable  field  ovens  inventeil  by  ollieeni  and  soldiers  in  ll 
lino  of  their  duty  and  at  the  voal  of  ibfl  United  States,  tliat  tlie  Uniu 
States  had  the  riglit  to  manufat-ture  or  have  manufaetui-ed  for  its  u 
the  pfttrtiled  articles.  C.  SiiISS,  June  25. 1909,  Jidi/29, 1909,  attdOi 
31,  J9I0.  Similarly  held,  with  ivajiect  to  a  proress  for  forage  rati<4 
(id.,  Ore.  28, 1910) ;  with  respect  to  mochineiT  for  operating;  lock  cat 
of  the  Ifitlmiiiin  Canal  (id.,  Apr.  31,  /^//);with  respect  to  a  bin 
meter  {id.,Juiif  2S,  1 911);  anti  with  i-espect  to  a  device  for  an  osoitll 
mg  tool  l«>x  lid..  Nov.  27,  I9ll). 

Vn  e.  //fWlhnt  thuact  of  Junel'S,  1910  (3ft  Slat.  S.1I), give*  to 
buna  liile  palenlee  a  ri^ht  to  recover  reasonable  c^mpeafatiou  for  a 
article  patented  by  linn  wluch  is  used  by  the  Umttnl  Statew,  bl 
enables  the  United  Statas  to  avail  itself  of  any  and  all  defenses,  gener 
or  special,  which  miglit  b«  pleailcd  by  a  defendant  in  ad  action  fi 
infrmgement;  it  also  provides  that  the  benefits  of  this  act  sliull  m 
inuro  to  any  patentee  who,  at  the  time  of  making  his  rlniin,  is  in  tl 
employment  or  scr\'ice  of  tlio  Unileil  States  and,  what  is  more  'uH\>n 
tani,  mnke.H  tlie  act  applicable  to  the  a-t-tignoe  of  aiiv  such  patanto 
a  27038,  Jidy  15,  1910.  '  — 


'  S«P  SrhillinRer  v.  V.  8..  155  C.  S,.  183. 


aadi 


* 8m  All  •>!  JuiiL' 25.  1910  (30  Slut.  851), 

•Son  U.  B.  V.  Burm.  (12  Hnl.,  24fi);  Soloionn*  v.  U.  S.  (21  ft.  CU..  479-83. 
id.,  335);  Bolomowi  v.  U.  8.  (137  (T.  8.,  »4Gi:  Gill  r.  U.  8.  (ICO  U.  8.,  4»):  Gill 
V.  8.  (26 Ct.  CIh.,  4\h):  MiAk*r  11.  C.  8.  (ISO  V.  S.,  42<>;  wid  Fuger  •■.  V.  8.  (3S  C 


till!.  hoWRvnr,  act  of  June  25,  1910  (36  Etdit.  851),  wfaich  aiitfacri*! 
a  Mtit  nffainrt  tho  Uniuid  Hunm  toi  mfringsnu'at  of  patntl  ridila  with  the  proviM  Ui 
the  act  shall  Do[  "apply  to  Atiy  device  dlmv«red«r  in  vifflltl3''tty  an  emplofoeofd 
United  6tAt«ti,  "dumiK  the  tune  of  hw  cmplojrinoiit  or  norvico,  Wlttla  no  aulll 
infringement  cnn  bo  bitniKht  undor  the  statute  in  respect  to  aucb  device,  tlie 
■tops  stiort  ui  chaagiiig  the  law  as  above  elated. 
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r  caoM  xsrKKBXOi:. 

Infringement  <lf,.',i,,,m,,,.,,,,, See  Claims  II. 

PAY. 

See  Pat  a.id  AUjoKAXCta. 

Abtenex  without  Itavt Smi.Iubkxck  II  A  2. 

Armnt  eivitim  tnpioya*   in    Philippine 

lilanA See  Iksiokia  ophebit  III  it  3. 

Board  (ffoffitert  on  damarfetl  propfTli/ SeeMxUTU  XI  I. 

(HutUonfiirh'igh Aeo  Armv  I  D2a. 

CbniMl  6«iniaetui4 See  Armt  I  C2. 

Can  not  btitoppfdlo  paf  priiate  debU Sw  I'ldvATit  debts  II. 

CtrtififiU cf  mtrit Son  iKiiHiNiA  oi"  ukkit  II  D. 

Cin'j  1^ PMippine  Cy>nftabulufy SeeOiMMisD  I  <'. 

DtposUof SeeCouitAKD  VI  B. 

Bngittrrr  oJfiteT See  Navi<;aui.k  watkrh  X  It  1  n. 

Extra ........SeoClviuAM  KMn,oTRKH  X  lo  XI. 

Extra d'Uy 8eu  I>ibl'iplixs  IV  It  2  a. 

Eitrn  to  moutitfd ojjieen Si-o  Miuti*  XI  P, 

Extra  tfhite on  delaU , SpqCouuirxirATKivn  I  C. 

Forfeiture o/ See  IUbcipunb  XII  B3e(l)U»(6). 

Joint  enaimpaitnl Sec  Mti.i-iu  VI  U  2  <1. 

Von^/tviai Spo  Mii.itia  XI  r>. 

Imanity of  rttired offtmt See  HrTmEMBVTl  LI. 

miUia S<wMiliuaXI  loXII. 

JiiiMtafoT,  u  not  miMbr^.. Rm  Vm.irKTKKK  Aiiur  II  A  3. 

qftknrrttn See  DniBHTioN  V  D  M  K  d:  XIV  A  (o  P. 

Of  dittJuiryed toUkr S?c«  AiiTifi.M  op  Wab  LX  K4. 

On  furlough ......tee  AnHKKcn  I  C4  b. 

Onlntiv SeeAnavMcel  It  I  ft  (2);  I  m  (1). 

Htdueid  bn  law Sec  EMLWTUBtiT  I  AC. 

Relived noldier Spo  Kktibkuknt  II  B5;  ('  Ui  D. 

Seaman See  ClTtUAK  KHPT.nrRKii  XV  A. 

Stoppage See  Civilian  euploybss  II  lo  III. 

(lOVXR.IKKST  AUK!ii:IEB  1  B,  C 

SuMpetiMon/rom Sm  Oihoviask  XII  1131(3)  (o^ 

Svtpauim  <tf  fodrt  ivtfAoHt See  Aitur  1  D3b  (I). 

Voiujtitm  prei-ioui  to  miitier^n Sco  OrMia  V  A  S  a  (2). 

Whitttn  hand* of  nvil antkaritifii 8<«roMMAKD  V  A  3c 

PAY  ACCOUHT. 

Nal  fmnmrrriot  paprr Kee  Pat  akd  AixawAycM  1  It  4. 

Hot  rij/neid  in  l-la/Jc S«e  Pay  i\u  allowaxcu  1  It  3. 

PAY  AND  ALLOWANCES. 
I.  PAY. 

A.  Is  GsNeiiAL. 

I,  Right  to,  by  pflloera  aiiil  enlii-ied  luen. 

«.  B«^liu  aiid  eiida  wilh  (M-'riod  cf(  U?gal  »emre Page  St9 

b.  fiui  bo ovcrlhmwii  ont)' hy  operntinn  of  luir PageSSO 

C.  N"t  iifr«cl4?(l  by  status  at  arrmt. 
d.  Forefgaijcrvko  pny.    (S«  Pay  Uanual.) 
B.  Omciiiiii'  Pat, 

I.  Itule  ae  in  when  right  to,  begfaa. 
^U  •.  Appointmi^nt  with  hack  pay  roquimi  ud  ot  Congraaa, 

B  2.  While  nn  "waiting  ordere." 

V  S.  Pay  ai-t'ouiils  ehotilil  nrit  lie  ri'i-oipted  in  blank Pagi  SSI 

^r  4.  Pay  arrmint  in  iu>t  c^mmtnrial  paper. 

V  6.  May  be  paid  O^ardkD. 
^^^  a.  Even  to  a  trite. 
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I.  PAY— ContiaufMJ. 

B.  0>nOKM'  Pay— Coolinued. 

6.  LoMgovity  pay.    (,St€  i'ajf  Manual'). 

a.  Rorvic*  u  itwdical  »d«t  miinU, 

7.  RsUa  p«y  when  mounted,  etc. 

1.  Duty  muBt  require  officer  Id  be  mtranlod i^igttSi] 

(1 )  A«naUnl  qusnernuMer  at  qiunerituuUr  depot. 

b.  Uoutit  must  be  "suitable." 
0.  EMUimcD  Mkm'h  Pat, 

1.  Title  paetee  to  aoldier  upon  receipt  of  pay. 

3.  Not  mlitled  to  pny  while  alwenl  wilboul  1««vo.  aod.  if  dwHWr.  airtif 

ratorod  to  duty Pogt  SiS' 

3.  Napuy  uliile  iti  haudpof  cMl  coufla,  If  coavit-ted PofctSi 

4.  Pnynifint  may  bo  modo  toftuardian. 

6.  Oonlinui)U«-4ervice  pay, 

a.  In  ruuntiiig  cnntintioiuMwrvicc  deduct  alJ    abMnce  viibnutl 

leave, 

b.  Ooiitiniiotii)  Bcr\'ice  cnii  nut  be  uuried  back  to  a  date. 

II)  Pr'^riH] ins  a  d)MUuir){v  without  bnnor. 

(2)  Preoedltig  a  dishonorable  ditcharee. 
o.  PkilippinuScouta  iinteRtitlodtorocnlDrtRient  bonuD.  PaytSis\ 

t.  Eitni-diity  pay. 

a.  I'aid  oiily  for  l&bnr  wblcb  tnay  be  legllinintr-ly  perforrnad  in] 

military  iwrvico  by  foldior. 

b.  I"or  constant  labor  for  a  period  of  not  lea*  than  ID  day*. 

(1)  To  cIotIoi  at  pout  and  ntKimmtnl  htaulqunrt«n. 

(2)  To  #cii(Ml-t«eicher  at  anenal. 

(3)  To  enliMad  men  el  HaB  departu«ut  fur  duly  in  oth« 

depamaenls. 

(4)  To cooka not  tepiturly  appointed PageSMl 

(6)  Tn  mnvcnfter  at  post  laundry. 

S,  Net  paid  in  time  of  war. 

(I)  Except  from  company,  tiak«ry,  nr  puit-excliang»  (undM.] 
d.  Psidout  ofep(>cialappropriati>rna. 

7.  Depoaito. 

a.  Money  deposited  to  maun  a  diKfaarice  i*  unconditional  lUteJ 
any  oilier  depodt. 
(t)  And  can  not  bp  retundod PageSST^ 

8.  AUolxnenl«. 

a.  VoluHiaiy. 
n.  ALIX)WANCES. 

A.   IM   OsKliRAL. 

1.  H«aiaud  li^ht. 

a.  Fumiflwd  only  to  bui1dinp<  wied  by  ofBoer  or  eiilinled  man  at^ 

his  post  of  duly. 

b.  Nolimitlix«doac<N'taf  hcatandlishttoGovemment. 
e>  Allowance  to  officer*. 

(1)  Right  acouai  after  atfagnment  to  quattcm  or  Kllowaiic»] 

o(  coauDiitAtion. 
(Z)  Boat  and  light  U  an  allowance  tn  kind  and  can  w>i  b«  I 

commutMl  into  money Pagt  SS8 

^)  Oflloer  drawing  oommulatiori  of  quartern  doee  not  Iom 

ri^l  to  lieat  an<l  light  for  tcmpoiary  abnence  in  ho^ 

pital  for  treatment. 
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.U.LOWA  NCES-Conti  noed . 
A.  Ix  Gevbrai^— CuQtioued. 

1.  Hettt  and  li^l-^ontinuod. 

c.  Allowance  tu  officers — Cootiniud. 
(i)  Cbir.f  Mid  Ihn  lUHutaot  chieAi  of  Coi»>labuIsir>'  tMttitled 

to  Hllowance  ot  heal  and  light  on  their  actual  nok  in 
the  Army  onl)'. 
(ft)  Right  to  iocrouwi]  ailoirance  »cmi«»  at  dat«  ol  proroo- 

liOQ. 

(6)  An  ofEocr  who  tvtftina  qunrt^n  at  a  pool  or  dram  c«mmu> 
talioD  of  quart«m  while  oa  letive  of  abcence  \a  entitled 
to  hiH  allowiuico  olluat and  light. 

d.  Allowanc«to«oli«tadiiieD. 
[Vi  In  leasing  quarters  lor  enllated  men  leu«  ohould  utipu- 

lat<!  that  heat  and  light  will  b^  fiuninhRd. 
(2)  Right  to  he»t  and  lif[ht  nolaSect«d  becaiueenlixledmaD 

diavm  commutation  of  qmiricm Pagt  SS9. 

(S)  Eululod  BUR  living  imtnd<i  uf  rovervation  not  cnlitlod 

tohmisnd  light. 

e.  Not  lab«»oId  luoUierxcliunoaiceniandonlulcdmen. 

2.  Allomnne  to  n  nicer. 

a.  Trancportiitluu. 

(1)  For  himiclf.  (So;  MiUaye  in  Pay  Jtanuol  and  Army 
Jif^latwnt,  and  JVufwwrtafion  a/  offietr  in  Atmy 
Rttjutatiiim ,) 

(2)  Of  hotvo. 
(«)  Whoncluui^igKtatiun. 

[I]  lt«imbUTXtment  ol  expenae  of.  ■ 

ib)  Vvaa  other  place  than  liu>t  (>tatioii. 

(3)  Of  bagpigc.  {Ste  Army  Kegutaliont,  Tmiuporlation  of 
the  Army^Baygaye.) 

b.  Quarters.    (See  Atvu/  Rtgulationt.) 

(1)  CommutAtion  of  ijiiarlcru PagcSSO. 

(2)  Um  ot  quarters  by  odlcer'a  family  while  ofllcer  le  oit 
duty  thut  ciiiri<»  onnunutation. 

(3)  Slop*  when  traveling  on  duty tag*  861. 

e.  In(erm«ni,e:KpeD!«of. 

(1)  Not  allowed  if  officer  on  eick  leave, 

(2)  Temporary  int«nu«DC  does  not  preclude  permanoit 
intormcnt  oUcwhcmt. 

d.  Forage. 

(1)  A  hoTBO  nitist  be  cwu«d  and  actually  kept. 

(a)  Act  of  May  11,  IMS,  doM  not  chanee  that  fad. 

(6)  Duty  reijuiree  a  mount Page  Set. 

<2)  Flcticiou*  aaiuaption  cf  omendiip  doee  not  carry  right 
to  forage, 

3.  To  anluted  men. 
a.  Clothing  allowanoe. 

(1)  Xot  a  put  of  pay. 

(2)  Not  credited  when  pay  ia  not  earned. 
(S)  Forfeiture,    {See  Pag  and  AOtywanea  III  Cio  D.) 

(a)  Forfeited  byMnt«Dcaotcoiirt-manial.  Pagt86S. 

(4)  Clothini;  iamie<!  in  kind, 
(a)  Doea  not  bocomo  prival«  property. 


S48 


PAY  ASD  au/jwajjcbb:  synopsis. 


AUX)W  A  NCES— Continued. 
A.  Iti  Obnbkai.— ConUnucd. 

3.  Toenlictod  mon — C^oolinued. 

•,  Goth  ing  alio waiK«—<('Rtin»«(J. 

(4)  Cluthiog  Miutiil  iu  klud—OintUiued. 

<6)  Mtlivn  di*cl»ig«d  vrilbout  twDor  lor  fraiiduUnt] 
eollatiiKmt  BoMiM  uoC  |>ennltl«d  to  Uke  cloll 
ing  dimwu  in  »xcew  of  altowuMe  «rltb  liun. 
(«)  UjMHirolumtroiadowrtiiMiainliliorrtttinatcl 

cIothlBg  Itdi  bcltind  at  dveerUon  u  primvj 
propeny. 
(<f)  Gratuitous  Ma«8. 

(1|  To  replace  cluthiug  dcBtraycd. 
|i|  In  nunpaiKD . 

|A|  To  preveot  conU^ioa Pmjfti 

le\  Uyfim. 
(«)  To  dlabunonbly  disclttr^d  mldin. 

m  Not  ttuthoriMd  udIom  iwDtwiocd  lo 
finsmeut. 
D.  Ratiotia.    (Sri!  .Irmy  il«0lilct«oit«  and  Su^itlfnet  Manuat.) 
\Vi  <.'<>iiimiilAliuii. 

(d)  Rum  oI  lira  llx«d  by  S«cr«Cary  ot  War. 
(6)  Vfbm  truwlliig. 

[1|  T.tmilnl  to  Uk>  trip, 
in.  DEPRIVATION  OF  PAY  AND  ALLOWANCES. 
A.  Or  OrcicBB. 

1.  Cdu  mil,  bo  dona  by  niunmuy  diainiHH] i>gw< 

a.  Or  by  nunc  pro  tuae  aumnury  diwilw*! 

2.  Can  not  be  donu  by  impHtutian. 

a.  CaaoodaiMponainn  from  tarnco. 
H.    Stoppaub. 

1.  In  (-onooclion  vitbarruKtiu  downer.    (Stt  J>t»trlwn.) 

2.  May  be  collected  in  mouUily  anotmU. 

3.  Uverpaymenta  to  coiployoo*  may  bi!  Mopp^Hl  afiainft  Ui«  diih 
buniiig  officer. 

4.  Can  not  b«  aUppod  to  «atirfy  private  claim* Pu 

5.  laa  "chufUQon  account"  lomakoicoodftlow. 

0.  Can  not  b«  made  to  n>4mburae  a  personal  lnilobt«(lnM«. 
a.  W'bicbft'rou-iiout  otan  itKKirrect  final  Mat(^m«iil PageSS7 

7.  May  bo  piatlo  to  reiroburee  company  lund. 

a.  Bvvii  iti  paying  >Li^i>uiit  ot  dufxoai.'d  uSiccr. 
C.  Fottrnnuum. 

1.  By  wnteDM  o(  tourt-mattial. 

a.  01  pay  <«racd. 
11)  If  (enlencod  loditbonorable  discharge. 

(ci)  Koriritii  ])tty  du«  at  diochat^. 

[1]  If  dischuiiii  r«iaitud,  forinla  pay  dua  at\ 

daU  of  receipt  oi  order  at  puM. 
[21  U  paid  bdoTO  durhuxo.  tiiU  la  mane]! 

|)aid|iBaBaa i^MSj 

(3)  Appli«aan1y  toomrent  anliftmont. 

b.  Of  pay  to  bo  Mmed. 
(i)  Kenttioce  opMataa  bom  date  ol  promulguioo. 
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m.  DEPBIVATIOICOFPAYAND  ALLQWANCE8~09Bti&uecl. 

C.  FoBPBrruKs— CoBlinaed. 

1.  By  iwntcno  ot  twiit-imitim]— ConUiiwd. 

c.  Ot  lajr  aimI  KUowanirM  diw  and  to  become  due. 
(1)  ForfdummmaUtiMKif  qnuten^lud,  utd  iMioiM. 

d.  Of  "all  pay  and  ftllowanoea''  for  »  cortatB  period. 
(1)  Keotury  dodung  uid  nibakuoce  may  b«  i»u«d. 

«.  OMtnidioB  of  ncotd  betora  •(■t)rov>l. 

(1)  PwfeJuirM  nullified. 
I.  6eBtMic*d  to  didwBorablo  diicfaai|[o. 

(I)  Foffeila  tmvel  lay, 
I.  Hoooy  (orfrited  rctumi  U>  liw  Trwauiy. 

(1)  Tbere  credited  to  thv  p«y  of  lh«  Anay  «ireB  if  ai-cniM 
from farieiturea  ill  v(iltiD(e«n PofttSi 

i.  FMoiturM  othcrwJM  tlua  by  «tDtRnn>. 

ft.  Cklhing  mllowuice  oii  iliacbaige  withuui  hooai  tot  fraudulent 
vnlMtiacnt. 

b.  I^y  &tMl  sJlinraocea  while  Bbeent  without  iMve. 

c.  Tnvul  allowuiMa. 

{])  Wk*n  discbugwl  without  honor  tar  fnadulaat  eolist- 
mcnt. 

(2)  Wlion  diaduTf[od  without  honor  on  Kvount  of  cooTk- 

lioo  by  dvU  court. 
<3)  Vihpa  dJK-hiupid  by  wky  of  fKrar. 
<■!)  WhcndlshuiMrablydisckinted. 

d.  Public  pn>p<«ty  lent  diMged  to «3ldler PagtSTO 

1.  AccTuo  only  by  sentence  of  rmul-iaATtial. 

8.  Acoue  to  tluitotl  Slaiiti  unly. 

3.  DUinguuhod  from  Mnpixmv. 
B.  RKmsnoM  or  PosrxiTURi. 

1.  Openuwonly  on  piy  not  diM. 
F.  CoMMt-TATioK  or  DninMAL  or  Cadkt  to  Si^nrKXittoM. 

1.  Doet  uoi  forfeit  pay. 

I A  1  a.  Ttin  right  to  ]ibv  becitis  and  enda  with  the  perMxl  of  le^al 
serricc.  Excc^)!  uv  spcciul  aut nonty  of  Cnngrvss,  ad  onicpror  soldier 
eui  not  be  paid  for  militHr)'  semce  renUercHl  bffore  appoiiitineni, 
enliitmcnt,  or  muster  in.  R.SS.  ISO,  July,  t876.  A  Botdior,  however, 
who  by  accident  or  through  some  cxif^ncv  of  the  Hcrvici?,  ia  ht^ld  to 
senric«  for  a  period  afltr  X\n>  (lat«  on  which  his  tenn  of  onlititinent 
expimd,  is  properlv  eutilK'd  to  he  paid  for  euch  adilitJunal  period. 
R.  S9,  iS4,  Nov.,  tseO;  SS,  66ii,  Jviy,  1877.  So.  a  sol.lier,  detainc^i 
in  tlitf  wrvicc,  afri-r  his  term  of  fnli.*lmcnt  has  expired,  by  rciittun  of 
the  |)eiidency  of  pn>cee<hngs  titider  charpes  preferred  a^ainat  him ,  and 
who,  upon  trial  t-t  acquitted  or  senli'.nced  to  a  punishment  not  iuclud- 
iii{j  forieiluro  of  pay,  and  ia  thereupon  discharged,  is  entitled  to  be 
paid  up  to  the  date  of  diBcIiarge,  R.  £1,  448.  June,  1866.  An 
officer  separated  from  the  se^^■ice  bv  dismissal,  by  boinR  "wholly" 
retired,  or  1^  reaienatton,  is  entitled  to  be  paid  up  lo  the  day  oD 
which  he  nersonairv  rw.'«'ivc«  official  notice  oT  the  order  or  act  thus 
detaching  lum  front  the  Armv  and  making  him  a  civilian,  if.  57,  -i^S, 
426,  Mar.,  18G0;  SO,  640,  Aug.,  1870.  An  oflicer  or  soldier  enn  nol 
31106°— 12 M 
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be  diemissetl.  dischMgod,  or  musterwl  out  m  of  u  prior  dalo,  with 
oircct  of  ilt'priviiig  liimof  pav  accnipd  between  thai  date  and  iho  date 
of  the  actual  dischargt-,  etc-"'     R.  16.  406,  July,  1865;  £S,  606,  Dee., 
t808;  C.  nna.  aw.  17. 1904;  £0446,  Sept.  gf.  1906. 

I  A  1  b.  Whilu  be  remains  in  the  military  c^t nbti>ilimenl ,  au  oOicer 
oreoidier,  whether  or  not  actuaUy  performing  niiliioryservire,  can  be 
deprived  of  \\i»  Icgfti  pnvonly  thfuugh  a  duly  adjudged  and  approwd 
genu  nee  of  court  martiuf,  or  liy  the  operation  oflaw  under  some  express 
statutory  cnavlmont  or  Army  regulation.'  The  fact  that  anoflicoror 
Boldieria  undercharges,  in  arrest,  or  waiting  sentence,  con  not  (except 
ill  80  far  as  ids  coac  may  bv  williiii  tlie  application  of  Army  Kcgula- 
lions,  affect  in  any  manner  his  right  to  tlie  reculor  pay  of  his  rank. 
R.  IS,  230.  Jan..  1865;  C.  14787,  Junt  IS,  tOOS;  16965,  Sept.  £9, 
1904. 

I  A  1  c.  The  imposition  of  an  arrpBt  affects  in  no  manner  thtr  right 
of  Ml  oflicer  or  soldier  to  rix-eive  the  pay  and  nllowanccH  of  his  rank. 
R.  9,  64,  May.  1864;  12.  gSO,  1865;  18, 386,  Feb.,  1865;  S3, 18.  Junt, 
1866.  Kxceol  in  a  case  of  A  de^ehiT  no  legal  inhibition  exists  to 
])aj-ing  a  soluier  while  in  arrest — either  before  trial  or  while  awaiting 
sentence — his  regular  pay  and  emoluments.*  R.  SO,  419,  June.  1870: 
C.  14787.  June  IS.  1908'. 

I  B  1 .  Held,  that  in  the  case  of  an  original  appointment  an  officer's 
pay  begins  to  run  from  the  date  of  ucccpnmct>  of  the  appointment, 
and  in  the  case  of  promotion  from  the  date  of  vacancy.'  C.  194SS, 
Mar.  17,  1906. 

X  B  1  a.  There  can  be  no  question  as  to  the  power  of  Confrrees  to 
nulhorize  the  appointment  of  an  ollicer  wilh  both  rank  and  pav  from 
II  back  date.  So  the  President  (except  where  expressly  pnifiibiteil 
hv  statute)  may,  with  the  concurrence  of  the  Senate,  a|»|X)int  nti 
olHcer  with  ranft  from  an  earlier  date,  though  not,  except  oy  express 
nuthority  of  tVtngress,  with  hack  pay."     R.  48.  208,  Frb..  1880. 

I  B  2.  Held,  that  an  officer  ordered  to  his  home  to  await  ordera  did 
not  occupy  the  status  of  an  officer  on  leave  of  absence,  and  wan  not, 
therefore,  on  half  pay  during  the  period  of  thus  awaiting  orders,  but 

<  See  Albuedl  v.  United  .StatM.  3  Ct.  Cls.,  384;  VII  Comp,  D«c.  (<l«l«l  Uar.  16, 


« 
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audi  CHWM  in  tho  sbaciice  ot  any  giant  ot  p*] 
rank  only,  not  pay."    4  Ops  Attj 
'  See,  10  th««ame  eiToet,  Ihe  opi 


giant  ot  pftv  in  tho  «ialul«  "  the  rehtioo 
;y.  Gon.,  w3;Sid  .  101.  132;  Oid..  I3T. 
>iiilcin  of  the  AtUirnoy  G«nerol  in  15  Om., 


back  ia  far 


Opa..  17&. 


■S(«  A.  R.  &S6.  1010^(1.,  whifh  piuvjdnthat  a  ooidicr  aw&ilingreaultof  dial  wlU 
not  bei  paid  befom  tlio  rwult  is  known. 

'  Id  llie  sbaeDcc  o(  a  fltatul«  requiring  adjuaimetit  on  a  diffaraot  bMU,  pay  of  an 
oQirct  bcgiiiB  witli  tbo  dnte  of  scceptMice.  (Dig.  Ed  Comp.  Dec.,  vol.  S,  aeco.  802, 
tiiW.  033.  Siy..  also.  U.  S.  v.  FIwhIk™,  112  V.  S..  8S;  U.  S.  «.  EMon,  16S  id..  SSI; 
m  Op.  Ally.  Om.,  SS;  IV  Comp.  One.,  496;  VI  Id..  GT2.}  Tho  aKVptance niav  Im 
implied  from  the  mitiy  U])cn  the  diacharKe  of  ihu  duli«a  tA  tlw  office  (Am.  ft  ens. 
Ency,  of  Iaw,  Idi  ed.,  vol.  19,  p,  137),  uid  auch  BCCAptBonDiay,  itaooBia,  beof  an 
uaticiiikted  upiwlnlmont  ao  that  It  will  talce  effect  aatfMy  bedn  whea  tha  appolat- 
mcnt  ia  compteta  and  prior  to  notice  thereof.  (V  Comp.  Dec.,  375;  VII  Comp. 
Dec.  611.) 

See  Pay  Manual  49G  and  498, 1910  ed. 

*  4  Op.  Atty.  Gra.,  318,  803,  608;  5  id.,  133;  8  id.,  223;  Uuiietl  Sutea  t>.  Vinton,  2 
Rumn^r,  SH. 
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vaa  vntitlod  for  such  period  to  the  full  pay  of  bis  rank.'  R.  SI,  5H9, 
Aug.,  tS7l.  An  ofiicpr  rplievpd  from  cluty  and  plact^d  on  "wailing 
onk-iB,"  by  iho  dirt'clion  of  thu  Sfcrctury  of  War,  is  not  liable  to  loss 
of  pay  by  Vpason  of  such  status.    P.8S,108,  Dec.,  1893. 

IBS.  H(U,  that  the  principl«  enunciated  in  Armv  RcgiilationH  of 
forbidding  officers  to  take  or  receive  receipts  in  (ilank  for  public 
moDvy  or  property  is  Round  an<I  no  good  rooHon  cxistn  for  making  an 
exception  m  tlio  case  of  ofliccre'  puj'  uci'ounts.  P.  68.  ^26,  Mar.  ^7, 
t89S. 

I  B  4.  AnoIDcer's  "pay  account"  is  not  comuorcinl  paper,  but.  in 
its  Ifcal  aspect,  a  more  n-ccipt.'  So  htld  that  a  honafidf  oaaigtieee  of 
an  oUiccr's  pay  aecounl  for  u  certain  mutitb,  who,  on  rvcoiving  pay- 
ment thoreon  from  a  paymaster,  delivered  to  tb<>  latter  the  accoimt 
with  bis  name  written  ou  the  back  of  tbv  same,  did  nut  thereby  ineur 
the  obligation  of  an  indorser,  or  render  himself  liable  as  such  for  the 
amount  to  the  pavma^itor,  on  its  being  ascortnincd  that  the ofTiccr  bad 
already  himself  drawn  his  pay  for  that  month,  and  that  a  double 
payment  had  thus  been  made.'     H.  4-3,  6S,  Od.,  1879. 

I  B  ."i.  Ufld  that  where  an  officer  baa  been  declared  non  eomjma 
mentis  the  War  IK-partment  will  on  proper  represenlalion,  recognize 
the  committee  or  ijpjardiun  appointed  tiy  the  eivil  authorities  and 
undertake  to  pay  to  such  committee  or  guardian  the  salary  due  the 
officer.     C.  mi5,  Dtc.  t8, 1911. 

I  B  5  a.  The  Oovemment  has  no  power  to  compel  an  officer  of  the 
Army  to  furnish  his  wife,  for  her  support,  with  a  certain  proportion, 
or  any  part,  of  his  pay.  Where  such  an  officer  ia  confined  in  an  insane 
asylum,  lii»  wife  may,  by  having  a  curator  appointed,  be  enabled  to 
avail  herself  of  his  pay  for  the  support  of  herself  and  her  family.  P. 
SB,  3.',S,  May.  !fl!?.^.  The  wife  of  an  ofVnTr  under  treatment  at  the 
(iovernraent  Hospital  for  the  Insane,  who  has  been  duly  appointed, 
and  has  given  bond,  a.s  the  guardian  of  hor  husband,  under  the  laws  of 
the  State  of  her  reaidcncc,  may,  by  the  autboritv  of  section  U52,  K,  S. 
(District  Code),  collect  and  receive  his  pay  or  other  monej-s  that  may 
be  due  him  in  the  same  manner  us  if  hor  autboritv  bad  boon  d«hvc<a 
from  the  tribunals  of  the  District."     P.  57.  J^79,  f'el ,  18!t3. 

I  B  6  a.  In  consideriug  service  for  the  purpose  of  computing  lon- 
gevity pay  under  section  12ft2,  R.  S.,  held  tliat  sen-ice  as  a  medical 
cadet  may  bo  counted,  as  such  cadets,  although  imt  privates  or  non- 

'  This  opiniciD  wns  niritmril,  in  ihr  Mime  caac  (t^nitcd  SUCM  V.  WtUiansaoii)  tiy  llio 
Court  ol  CIaIuih.  In  1^73  (li  VI.  Cl«  .  603).  and  by  tha  Supreais  Cotirl,  in  tii«<  next 
yeu  (23  WuUiure.  4111.  Bui  in  VaxwA  SlaUe  v.  Phiaierer,  4  Otto.  310,  it  was  hold 
th»t  an  officer,  nnji^rr-d  m  bia  home  to  await  ofd«ra,  «m  not  «rntu!M  ti  e^immut/ition 
forqwarteriand/utl,  bis  home  aot  belug  a  "atalion."  SeaG.  0. 78,  Udqm.  ufArru)-, 
1$7>,  inucd  in  cciiuoqucnce  of  thi*  d«ciiiinn.  But  tiint  lhim«uof  Unilrd  Rtalwti. 
IJppitI,  10  Olio.  6(!3,  whMV  tbe  ofllcer  wm  urdercMl  to  the  htadquaritr*  of  a  ■Boiitar^ 
departmrtU  to  Awuit  ord(fi3. 

^  Note  in  Ihin  conntK^tiou  Ihc  opinion  oE  the  Atlnrnny  General,  in  16  Op.,  191,  to 
the  effect  that  an  approved  account  or  vouchor  iwnod  lo  a  conlracUtr  for  mi  &niount 
du«  him  tmd«r  his  cantmcl  in  "not  in  any  proper  n-naa  n«gotinblo  paper." 

*  Uadvr  d>t«  of  Doc.  t7,  1911,  lh«  comptrolW  bold  that  the  pMctic«  of  dniring 
cbecka  to  tb«  order  of  Ihe  Indorwo  In  tli«  payment  of  olBcera'  moatbly  pay  accouals 
indoiBcd  for  doponit  to  ihc  crwlit  of  thunuelvts,  or  olfaerDnrwiui  oiuaoa,  vith  indi- 
viduals or  inctittiiinni>  in  in  violation  of  M<c.  3G20,  R,  S.  This  declaloo  don  not  affect 
theri^htulaauflicer  ti>trAna[<>rhlaaccoiiQtoiiori>(lermauiriiviiadertheactotMtr.  t, 
UOT,  which  rciula:  "lliTeatlct  nil  commitaioRcil  nflicrn  of  tno  Annv  may  tmnnfrr  or 
MM^  their  pay  accounts,  when  due  and  payable,  tuulet  such  regulaltoa  as  the  Secre- 
tary of  War  may  ptwciibe." 


853 


PAY  AlfD  AIXOWAHCBS  T  B  T  a. 


commissioned  oflicers,  were  clearly  cnlistod  men.'    S.  4S,  t96,  FA. 
14.  1880;  C.  21 W8,  Feb.  t$,t907. 

Z  B  7  a.  The  dcsigiintion  in  Army  Regtiktions  of  cluses  of  uflireT 
who  are  required  to  be  tnoiuited  is  not  confhisive  thttt  surh  officer 
uru  i'nlitlvd  under  nil  cotulilton-s  to  addilioiial  pay  when  ibev  pri 
vide  suitable  privnte  mounta,  but  thai  the  duty  which  the  o^frr 
performing  i«  the  ir^t  an  li>  \chfthfr  or  not  lit  ijt  requirttl  to  be  tnovntt' 
una  wbetuer  or  not,  in  view  of  hix  providiiif;  suitiiblc  mounts  fo 
such  dntT,  he  >»  entitle^l  to  mounted  pay  for  the  time  l>oing.' 
$79Se,  H'ept.  8,  1911;  2S285,  May  S,  1911.' 

I  B  7  a  (1 ).  UtU  that,  under  section  1270  K.  S.,  the  duly  of  actini 
itssi»tanl  qii&rtcirmastcr,  al  a  general  depot  of  th«  Qunrtcrmiuter'^ 
Department,  is  one  that  requires  an  officer  to  be  mounted.  C.  IB^C ' 
Mar.  m,  1906. 

I  B  7  b.  Ueld,  that  the  act  of  May  11,  lOOS  (36  Slat.  108).  condi^ 
tion.1  the  increased  pav  therein  authorized  upon  the  number  of  horaci 
ou-ned.     HfM,  that  it  one  suitable  mount  is  onued  an  uldition  ail 
Sl.'iO  aeeniea.     If  two  are  owneil  the  ofTiccr  becomes  entitlr^l  to  $2lKl,J 
No  "tirst"  or  "second"  mounts  are  refogiiized  or  pro\Hde<l  for  in  llia] 
statute.     All  mounts  for  which  pav  is  drawn  must  Iw  suitable,  an<l  if 
Ruitable  the  owner  becomes  entitled  l«  the  allowances  above  iiidU 
cat«cl.*     C.  £4000,  Oct.  Z3,  1908. 

I  C  1.  A  soMier  in  vonlinement  awaiting  the  mult  of  hli  trial  hj 
court-martial   was,   co»lrar>'  to  (giaragruph  086)  ^Vrmr  Kt^ulutiouaj 
(1910),  paid  one  month's  pay,  which,  in  complinnc«  with  inalnn-tioat, 
he  delivered  to  the  ollirer  of  thoilav.  who  tuniod  it  over  to  the  adjulajit 
of  the  post.     The  latter  delivere<l  it  to  a  paymastor  with  the  stat«T^H 
ment  that  at  tlic  time  of  payment  Ilic  pri.ioner  was  "awaiting  reeull^^ 


■For  the  kw  controlling  loD^vitypny  Me  wc.  I2i!2.  !2«3.and  12fi~.  R.  S..bh(I  wc. 
TotthoaflofJime.  18,  1878(20  Slat.  150):  actof  F«b.  "24,  ifi'fl  (21  Stal.  34flt:  ott.<i 


June  30,  1SS2  (22  Stat.  llS);  act  of  June  30.  tM3  (32  l^tat-  511);  art  ol  Uar.  2.  1 
m  Stnt-  n-iy.  and  tLCt  ol  May  11,  1008  (35  StAt.  108).    See  tin  Fay  UadubI  8ul>ject, 
LoDcevitv  l'»y,  und  Army  Riegutallon  subject  LoiiMvlly  Pair. 

'SeoXVIComp.  Dec.,  119,  in  whirb  it  la  reuwrkcd  an  fullim:  "Uearingin  mind 
IhepumoraoltheactolMay  It,  1!H)H.  iHtnfnve  t1i«Mmfli«fculArpay  loom«nuf  tin 
Army  Di  cutra>]>oii(linK  en(l<«  inttli  branchoA uf  ilietenioe,  irlielbcr  mouoled  or  nu  . 
mounteil,  tiefnro  iin  oHirrrr  in  entitled  to  rrrcivo  Mid  oddttino  lu  liia  pav  ob  in  Mi4~ 
act  provided,  it  miiat  appear  thai  be  «-m  rvfiiiinyl  to  be  mounted  and  that  bo  pim-ided 
liJmwlf  with  BuiiaUoinuuniH  at  liid  own  expense.    *    ■    *    If  a  raputii  of  («valry 
ia  Dot  required  to  bo  minmtc'l,  althnugli  bn  alwuld  pravida  biiuM'K  with  mount*  at 
hiaovn  ex])9n«e.  he  tRno^  o[iiiil«d  toaaid  arldition  to  liU  pay.    In  iliix  rv^nerl,  ojiin 
resiicci  torvuuliiriiity  of  olTiL-eniuf  e(iR«MpoDdiogKfa<'e(i.  Amiyoffli-crHin  nil  l>ran('l)os 
of  the  i)fr\-ir«  are  upon  an  «Kiiml  (nntina.    An  awignmctit  uf^a  captain  nf  cnvnlrv  to 
diitvun  a  (.lovemmeiittrantqiort.  where  Dei*  rciuirM  b>  perform  duty  a  I  wa,  iaoov' 
otuly  an  wrignmi-iit  lu  a  duty  itio  perfuniionce  o(  which  dow  Dot  reriutre  hliu  to  t 
mounted.    In  *urh  mjui  tbo  United  81at*M  wouhl  not  (iimiah  bini  with  mounta  ani 
hcOM  equipmeotti  i»  kind,  nor  would  be  be  entitled  Ui  an  odditioD  to  hi*  pay  if  hi 
should  under  auch  circutmilanewi  provide  hiniaclt  with  suitatilo  mwunt*  at  iiiit  ow 
cxpennn.    Upon  such  brt*  tlio  eerlificalo  of  tlio  oRicrr  that  bo  was  [T"]iiin>l  in  l< 
mounted  and  that  lie  provided  iiinuelf  with  auiloble  mounlflat  hi*  own  nxpciu>c  «-iiul>_ 
not  l>e conducive  ujHiii  the ocTOuntinKufliceiv.    Onlheotlierhond.ilan  Arniy  oflicer, 
whalhorOavmlr}-.  Ariillcry.  or  Infantry,  i* require  tolicmonnledaiul  whili!H>ri!quiiva 

Brovldn  himiwM  wiih  siiilabl«  mounts  at  his  own  expenw,  is  temporarily  detached 
am  die  station  whcro  Ids  mounta  ant  kept,  no  long  as  Ids  mounts  are  actually  and' 
«xcIu(Bve]y  owned  aod  kept  for  hia  uw  in  die  military  M-n-icc,  mtcb  aura  t«m- 
porar^  deUcbmenl  from  such  alativti  would  not  deprive  him  of  hia  lif^t  to  said 
Mlititional  pay." 

*  Fur  definition  of  "raitable  mount, "  tee  Q.  O.  20,  War  Depsrunent,  WMfaing(DB< 
Mar.  4,  Mil.  -  r-  -  •»—< 
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of  trial."  Tlic  puyinutitcr  depusilcd  it  to  tlio  urtxlit  nf  the  Treasurer 
of  the  Unitflil  bitat4!i>.  Held,  that  upon  jwymcnt  to  tito  goldior  tho 
titio  to  Iho  iiiom^y  voaied  in  Itiin,  andadrisM  therefore  tliAt  liiii  ftppli' 
<-attoii  for  reiniburwunent  be  reten-ed  to  the  Auditor  for  tho  War 
Dcuarliociit.  C.  3&6S,  June,  1897;  14787,  June  IS,  190S;  lSS£7.  Feb. 
IS,  1007. 

IC'i.  As  t)t«  enlistment  of  a  sohlier  is  a  civil  olliijaHon,  the  Mn- 
tractual  rights  of  the  Govcriuiiviit  or  of  tho  sotdior  sliuuhl  bo  deter- 
mined, to  some  extent  at  least,  by  the  rult-a  govcminij  the  interpre- 
tation and  execution  of  contincts.  It  has  aLsb  l)ecn  the  endeavur  of 
this  olHco  to  <liscouraK«  tho  disposition,  in  di^l*rtuiiiiiiB  tho  risht  to 
pay,  to  ntlm-li  too  much  we^t  to  iJio  Imdiugs  of  courts-niArtial,  anil 
to  the  n<^U  of  coJiv«ulU[;  o(I'tiM^<i'n  in  reviuwiitf;  records  of  trial. 

Co ur Us- martial  ai'e  executive  agencies  that  are  charged  by  lavr 
with  the  performance  of  certain  judicial  functions;  hut,  like  other 
courts  having  criminal  juritHJictton,  they  are  without  power  to  pass 
upon  qucHtions  of  civil  responsibility  or  contractual  oldigation  or  to 
dis{)0!ie  of  the  pay  of  un  accused  person,  save  to  din'ct  that  it  be 
applied  in  the  i^nti^faotion  of  a  line  iiiipased  by  way  of  punishment 
for  an  oiFcime.  The  teudcticy  is  to  regard  the  cuurt-murtiid  as  a 
tribunal  which  is  compet«nt  to  posa  upon  (questions  which  relate  to 
ttic  civil  ublit^itiuu  of  the  tiotdicr,  and  to  accept  its  judgments  in  that 
regard  as  linal. 

It  would  tteem  tliat,  when  an  undertaking  exists  by  which  the  sol- 
dier agrees  to  servo,  for  a  dofiuito  period  of  time,  at  certain  raW«  of 
pay,  he  is  entitleil  to  pay  for  tlie  time  he  serves  and,  per  contra,  ia  not 
entitled  to  pay  for  time  during  whicli,  tlirough  the  futdt  of  the  soldier, 
DO  service  has  heea  i-ondered  under  his  enlistment  contract.  If  it  be 
claimed  in  behalf  of  the  soldier  that  he  was  prevented  froui  rendering 
service,  but  that  he  otherwise  st«o<l  ready  to  render  it,  then  the  burden 
wouUl  00  upon  him  to  show  tliat  such  aii  impossibility  of  performance 
existed. 

A  oourt-marl  ial  has  jurisdiction  to  try  tlie  criminal  otTen.se8  of 
deeerlion  and  absence  without  leave;  that  is,  tho  court  is  authorized 
by  law  to  determine  whetJier  an  olTense  against  the  thirty-second  or 
forty-»ievculh  articles  of  war  have  been  comiuitt«i^l.  If  the  sohlier  bo 
trietl  for  cither  offense,  and  is  acquitted,  the  acquittal  has  weight  in 
determining  whether  service  under  his  enlistment  contract  has  been 
rendered.  But  it  is  not  uocfssardv  docisivo;  and,  under  tlio  nilea 
to  which  I  have  alluded,  it  would  be  possible  to  state  his  acconnlH, 
under  Itis  contract,  without  a  reference  to  tho  collateral  couclusiuus 
which  have  been  or  may  be  reached  by  the  court-martial.  C.  17788, 
June  17.  1905.  Hfld,  in  (he  case  of  an  enlisted  man  who  -wtui  con- 
victed of  desertion,  but  whoso  conviction  was  st-t  aside  by  the  con- 
vening aulJtoritv,  as  the  records  showed  that  for  a  period  of  more  than 
a  year,  the  soldier  had  been  al>sent  from  tluty  and  had  rendered  no 
service  imder  his  enlistment  contract,  that  be  was  not  entitled  to  pay 
during  the  period  of  such  unauthorizod  absence.  C.  17788,  Jvne  17, 
1905.  In  computing  tho  period  during  which  a  sohlier  is  not  entitled 
to  pay  on  tlie  gmuml  that,  by  reason  of  his  aliseuce,  he  has  failed  to 
rentier  service  under  his  contract  of  enlistment,  the  \-iew  exnrassod 
by  ihe  compti-oller  '  evinces  no  dispositiou  to  trespass  upon  the  Held 
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of  fu.-livity  prescribed  bv  law  fr>r  the  Mivrrol  bureaus  anil  offioM  of  Uu 
War  Department.  Udd,  that  whore  tlio  facts  upon  which  comptt 
lAtiuua  of  time  are  baseil  are  not  fiiUv  set  forth  ujmn  llie  musKt 
rolls  which  have  been  referred  to  an  omcer  of  tho  piiy  dcportmeDt 
the  fmts  as  thiry  stanil  of  record  should  be  obtained  from  The  Adjutanl 
General,  who  is  tlit-ir  legal  cilfitoUioa.     C.  17768.  Mar.  9,  1906. 

Similarlv  held,  in  the  catte  of  a  deserter,  that  tie  ia  not  entitlei)  U 
jinv  until  lie  is  restored  to  a  duty  fltatus.     C.  BS8SS,  Drc.  14,  1911 

t  C  3.  Tlio  requirements  of  army  rw^ilations  are  ihut.  lOliceni  an( 
enlwted  men  absent  in  cnutinemoiit  by  tlie  civil  aiithorities  rert'ivl 
no  pay  <Iurine  euch  absence;  if  released  wttJioul  trial,  liowever,  tA 
after  trial  and  acquittal,  Iheir  right  to  pay  for  the  period  of  auct 
alieence  is  n.-8torfl(f;  htld  that  tho  reason  fur  this  reguLatioii  ia  thai 
if  a  soldier  is  withilrawn  fi-om  duty  br  his  own  fault,  so  tjiat  lin  cai 
not  earn  liis  pay,  he  is  not  «nUUed  thereto;  but  that  if  he  ia  wilb 
drawn  from  duty  without  fault  on  hit  pari,  he  should  not  he  (lepriTwi 
of  his  pav.  The  rej^ulation  a^uuies  that  if  the  civil  authority  released 
him  nnthout  trial,  or  triod  and  acquitted  him,  liLt  failure  to  rendft 
service  was  not  duo  to  his  faidt;  but  that  if  his  trial  residl«<l  in  oODi 
\-ict)on,  the  arrest  and  consequent  withdrawal  from  duty  was  du( 
to  his  fault.     C.  ieS6t,  July  8, 1904- 

I  C  4.  A  competent  State  court  appointed  a  Ruanlinn  of  tho  person 
end  estate  of  a  retii-ed  enlisted  man  of  the  Uniteii  States  ,Vrmy,  rco 
ilent  in  that  State,  who  had  been  duly  found  to  bo  an  incompetent. 
To  avoid  the  order  of  the  court  the  latter  left  the  State  ami  requested 
that  a  paymaster  outside  the  Sljvto  make  payment  to  him.  Hem  thai 
Itis  pav  could  legally  he  delivered  to  the  guardian.'  C.  3076,  A'cw-r 
1897:  'l53U,  Oct.  9,'l903. 

X  C  .')  a.  In  counting  rontinuouiv-service  time  all  absence  withoul 
leave  should  l-o  deducted.  Tlici-o  is  no  legal  relation  between  "con- 
linuoiia  st-rvico"  and  "terms  of  enlistment."  Under  the  former  liaad 
only  service  unforfcited  by  reason  of  alisence  williout  leave  can  b« 
coujiled:  a  term  of  enlistment,  upon  the  oilier  hand,  is  not  affected 
by  tlie  fact  tliiit  the  soldier  during  that  particular  term  may  hare 
lioen  absent  from  his  command  withoul  leave.'  C.  18438,  Apr.  4% 
19&7,  and  June  S4,  0)08. 

I  C  5  b  (1).  Where  a  soldier  was  disehareed  without  honor  and 
fUlowed  to  reeidL-it,  or,  to  speak  more  correctly,  whore  service  tindoi 
a  subsequent  frauifulent  eufi.stment  n-as  accepted  by  the  department, 
lieiti,  that  he  is  not  enlillci!  to  continuous-service  pay,  as  his  dt9- 
eharge  from  his  last  preceding  enlistment  was  not  honorable. 
ggSSS,  Mar.  11,1908. 

I  C  5  b  (2).  The  operation  of  a  dishonorable  discharge 
terminate  tul  unexpired  enlistments,  where  a  soldier  who  In 
dishonorably  discharged  sflerwarda  enltsted  in  the  volmiliror  forcasi 
from  which  he  was  lionomlily  disdiarged  on  January  29,  and  on 
May  15,  1901,  again  eiJisted  in  the  Regular  ^\rmy,  hfld  that  (h< 
status  of  such  aoldier  Is  that  of  one  who  enli-^le-i  on  May  1.5,  1901, 
and  service  in  a  prior  enlistment  terminatmg  m  a  dishoiiorable  dia- 


;  his  dis- 
able,    a 

beii]H| 
had  Been 


■  Concumtd  ia  bv  lli«  cumpuoller  undM  data  of  Jan.  8,  UM. 
*  See  XV  Camp.  I3te..  TD,  1«S,  339. 
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charge  can  uot  be  cousiderod  in  dcienniiiine  his  pay  status.'  C. 
£B33S,  Nov.  9.  1007. 

I  C  0  0.  Held,  that  Philippine  Scouts  are  not  entitled,  under  sec- 
lion  36  of  the  act  of  Kebrntiry  2,  1901  (31  Slat.,  756),  is  the  absence 
of  regulations  in  furthomnni  thereof,  to  the  bonus  for  reenhstment 
whirh  LI  grantpil  to  eiill-ited  men  of  the  Regular  Army  in  tjio  att  of 
uppnipriation  fur  the  support  of  the  Army.     C.  2S9'J0\  Oct.  Si,  190S. 

I C  6  a.  The  pro\-i8ion  as  to  extra-dnty  nay  of  nwtion  1287.  li.  S., 
is  evidently  intended  to  cover  only  Kuciilaoor  ua  may  lugitiiiintoly  be 
porfoniied  in  the  military  sennco  by  soldiers  an  such.  So  htld  that 
an  «nliMlc(l  man  coutd  not  Ic^lly  be  imid  extra-duty  pay  for  services 
[>roposec[  to  bo  rendered  as  a  telegraph  operator  to  aprivat«  telegraph 
company,  tJio  eanie  being  nn  employment  for  which  he  coulci  not 
legidlv  bo  detHcJwjd  from  his  lemtimate  ditties  as  a  soldier,  R.  51, 
S81,  Dfc.  1886. 

10  fi  b.  The  extra-duty  pay  is  payable  only  for  "constant  lubor  for 
a  period  of  not  lees  tJian  ten  da^.  Thus  held,  tliat  a  noncommls- 
Hioned  oflioer  who  acted,  during  a  single  day,  as  auctioneer  at  n  sale 
of  condcnmod  qunrtermunler  slonw  was  not  loRolly  entitled  to  tlio 
payment  of  a  10  per  cent  commishion  on  tlie  procmwH  of  the  sale  or 
to  any  other  compoiuiation  whatever.*  and  that  tlie  noet  quartermaater 
in  paying  him  the  said  commission  was  chargeable  with  a  misapiiU- 
eatKm  of  public  funds.  P,  60,  S6S.  JmUi.  1893;  6$,  96,  Oct.,  1893; 
C.  6988,  Sept.  IS.  1899;  1 1983,  Feb.  1,  tOb^. 

I  ('  fi  b  (1).  The  Army  appropriation  act  of  1R85-86  (23  Stat.  359) 
provided  tliut  thereafter  extm-uuty  pay  of  enlisted  men  on  extrn  duty 
at  comitant  labor  of  not  l««  than  10  days  would  "bo  paid  at  the  rat« 
of  50  cents  per  day  for  nioi-hnnirK.  nrlisaim,  Kcliool-teachors  and  clerke, 
at  Army,  division,  and  department  jieadquartera,  and  36  cents  jwr 
day  for  otlier  clerka,  team9tt«rs,  Inborers  and  otJier  enlisted  men  on 
extra  duty."  lltH.  tlxat  this  would  auUiorize  tJie  payment  of  extra 
duty  pay  to  ctdisted  men  detailed  as  clerks  at  post  and  regimental 
lieadquartorH  whenever  there  is  money  nvuilublu  for  such  payiucut; 
but  remarked  tliat  the  current  Anny  appro[>ri«tion  act  contai'np<l  no 
appropriation  from  wliicli  the  payiQcut  could  be  made.*  0.  S76S, 
Jan.,  1898. 

I  <'  G  b  (2).  Held,  that  an  arsenal  van  n  post  witJiin  the  meaning  of 
section  1231,  K.  8.,  relating  to  the  establitiliinj^  of  sclioolx  at  poHts, 
etc.,  and  that  an  enlisted  man  detailed  as  a  school-teaclier  at  an 
arsenal  was  tlierefore  entitled  to  the  extra-duty  pay  specified  in  the 
act  of  Murcli  3,  188S,  amondinf;  section  1287,  R.  S,,  tlio  principio 
being  tJtat  an  enlisted  man  belon^ng  to  a  particular  staff  department 
is  not  cntilled  to  extniHlutv  )inv  fur  Kor\-ico^  rendered  tn  that  depart- 
ment.    R.66,S0,Sept.,l8S8. 

I C  6  b  (3).  Tlie  principio  govenung  the  allowance  of  extra-duty 
pay  to  onlistod  men  belonging  to  the  several  staff  department*)  is, 
that  such  enlisted  man  in  not  entitled  to  extra-<Iuty  pay  for  the  per- 


•  See  XIV  Camp.  Doc.,  367. 

*  Thia  view  «m  roncuired  in  by  the  Seronil  Onmptmllcr  ol  lb«  Treaeury  i 


111  a 


deciaioQ  publiahed  iii  Cinv  No.  3,  A.  O.  O..  1S&4,  uvfnuliiijt;  iirior  Jedfiun  of  iUy  2S, 
1893. 

*  Sm  Bnwly  v.  V.  S.,  N».  3M5«,  <'t.  ri*.,  feb.  12.  191;;,  in  whtrli  it  wtw  hid  thai  a 
•oldieroa^perlalduty  as  company  <-l«rk  wm  noteotiUed  U>  exUa^utypay  loiibat 
service.    Thiti  decIaioB  vUl  appear  in  47  Ck  Cb. 
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formitncQ  of  duty  [mrtaining  to  tlio  dopjirtmuiu  lo  wludi  he  twlonpj 
if,  howovor,  Jio  rondera  sorrico  in  nnothor  statf  dopartmont,  havaig 
no  relation  to  the  duttos  ruauired  of  liini  in  Ins  own  dL>partment,  ]» 
miiy  prorwrlvrocoivcoxtrft-niitypay.     C.S6S6i,  JuftjdI.  J9O0. 

I C  6  b  (a).  TliL-  Army  n-fniliiliuii  providing  for  tho  payment  from 
the  company  fund  of  tfie  extra  roniponsation  of  2.'>  cents  n^r  day  M 
enUstt-'d  mi'ii  who  ari'  cooks  ha.-*  rou-ix-nco  to  ordinarj-  <>n'i.slud  roM 
and  does  not  iipply  to  persons  i>iilisl«l  undiT  tho  act  of  July  7,  ISflif^ 
BS  cooks  with  llio  milk  and  pay  of  rorporah.'     (?.  476S,  Aug.,  1898, 

I  C  6  b  (5).  Where  cnli^ttcu  men  wcn^  'paid  for  oxtru  ilutv  as  ni«» 
scngrra  in  operation  of  post  laundry  at  Columbus  Barrarkii,  Ohio, 
from  tlio  rwoipls  for  laundry  work,  A'W  that,  nit  the  net  provitlin;;  foi 
laundry  plant'  rt-quirpd  that  the  enliro  coat  of  oiK-ratiun  shaJl  bepaij 
from  rcceipta  of  laundry  work  before  any  surplus  is  depo-tittnl  to  lh4 
credit  of  appropriution,  tho  oxtra-dulv  pay  WM  propt-rly  paid  from 
such  receipts.'     C.  SSUS8,  Stpt.  !S,  lOlt.  ' 

I  C  6  c.  War  between  llio  trniled  Stales  and  Spain  a»  declan'd  bj 
act  of  Congress  approved  April  22.  IS!)S,  (.-xisted  when  tlie  act  oi 
April  26,  1898,  was  passed.     titUl,  therefore,  that  eiUisted  men  in  all 


departments  of  tho  Anny  ceased  to  be  entitled  to  vxtra-duty  pal 
upon  the  date  of  the  approval  of  the  last-named  act.  O.  4089,  J^SSx 
414s,  4144,  May,  1S9S;  4350,  June,  1898. 


I C  6  0  (ft).  Section  6  of  ih'e  act  of  Apiil  26,  1898,  "For  th©  better 
organi7.ation  of  the  line  of  the  Army,"  in  providing  that  in  war  tiim 
no  adihtional  increasMl  compensation  (i.  o..  additional  to  tlio  twenty 
per  centum  increase)  shall  he  allowed  to  soldieni  pcrforminjr  what  a 
Known  as  extra  or  special  duly.  apj)lics  to  increasi-d  compensation 
made  directly  from  appruprititiotis  [or  the  support  uf  the  Arinv  and 
not  to  payments  made  from  the  company,  baken')  or  post  excKanga 
funds.  C.  44H.  45S9,  A640,  S44S,  June  to  Dec',  1898;  6861,  Jan., 
1899:  20!SI.  Jvjy  SS,  1906;  SOlSg,  July  SI.  1906. 

X  C  G  d.  Where  approjiriations  aro  mado  for  work  other  than  that 
covered  by  the  items  (or  extra-duty  pay.  enlisted  men  may,  under 
proper  restrictions,  be  emplo^-ed  on  extraduty  theroon  and  paid  extra 
compensation  from  such  epprupriAtion,  even  thoueh  the  appropria* 
lion  itself  does  not  specify  payments  for  extra-outv  services.  In 
auch  a  case  the  proper  authority  may  select  means  of  accomplishins 
the  work  authorized  hy  the  appropriation  and  compensate  enlisted 
men  for  extra  duty  tHexeon  instead  of  doing  it  wholly  by  civilian 
labor.  0.  LlSSr,  f-'tb.  3,  1904.  So,  hrU  that  extra-duty  pay  miglit 
bo  paid  to  printers  at  posts  out  of  the  appropriation  for  printing. 
C.  15827,  Feb.  2,  1004.  and  Oct.  SI,  1901  So.  eidiit^l  men  might 
rocoive  extra-duty  pay  in  connection  with  tho  construction  01  a 
tart^t  range  from  the  money  set  a-side  for  the  cooatniction  of  muM 
ranges.'     C.  19038.  Jan.  11,  1908.  S 

I  C  7  a.  Wliero  a  soldier  deposited  850,  under  the  act  of  MayTH 
1872,  presumably  in  anticination  of  his  application  for  purcJiaso  of 
diachai^o,  ami  subsoquentJy  while  such  appUcaliou  was  pending 

'  The  pay  of  caaVa  vnWMtjA  stnco  th«  act  of  Mu.  S,  1899,  la  that  of  wigc&nU  o( 
Infant  rj'. 
>  Act  of  Mar.  n,  1910  (36  Stat.  3.^»). 

*  Bm  mamucript  dodnoa  of  Coiuptroller  ot  the  TrMaur>-  at  Nov.  30^  1911,  aun«ia> 
ins  above  views  and  leveratiut  Ui«  Auditor  fur  War  DupftttnwDt. 

*  See  "  Ap(«)priation«  "  XXll. 
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deserted,  held  tliat  said  deposit  vaa  necessarily  iinconditionol  luid 
like  anv  oilier  deposit  was  forfeited  by  desertion.  C.  807,  Jan.,  1896; 
14901, 'Juiv  6  mid  Aug.  g4.  1903;  mil,  Jan.  4.  1905. 

I  C  7  ft  0)-  ^'W  that  there  was  no  legal  aiithority  for  the  refvnd^ 
ing,  by  the  military  iiuthoritios,  of  inoiiuy  ]iaid  to  purcha-ic  ft  (li^clinrge 
under  Uie  act  of  June  16,  1890,  This  clejirly  appears  from  tlie  (ornu 
of  the  ai;t  which  provides  tiiat  the  money  when  paid  "sliall  be 
dei)o»it«d  ill  the  Treasury"  to  tJie  credit  of  the  appropriation  for 
pay  of  the  Army,  to  be  "available  for  the  payment  of  expenses 
inonrred  during  the  fiscfil  year  in  wliicli  tho  distliar^o  is  made" 
The  act  morwver  authorizes  the  President  to  permit  suth  ptirtdmsee 
"under  such  rules  and  upon  such  conditions  as  he  ahall  prescribe," 
and  nutliing  is  found  ui  tiie  ruh).^  lU-tutdly  prescribed  (G.  O.  SI,  lOS, 
of  1S90;  G.  O.  90  June  30,  191 1,  wliich  contemplates  or  refers  U»  the 
i-efunding  of  such  purchase  monov,  P.  65, 71,  Jfoy,  1894;  C- 14901, 
July  6,  Aug.  n,  1903. 

I  C  0  ft.  Hfla  ttiat  both  aJlotmonls  and  discontinuances  of  allot- 
meuts  by  eoldiors  ore  voluntary  and  entirely  witliia  the  discretion  of 
the  soldier  making  them.     O.  ll.',OS,  .\m\  9,  1901. 

II  A  1  a.  Tho  act  of  March  2.  1007,  creates  an  allowance  in  Hm2, 
as  disttiij^islied  from  one  wliich  can  be  conmiut4«d  in  money,  in 
accordance  witli  a  rate  or  mea.iuro  of  commutation,  which  is  pre- 
scribed bv  law,  as  iu  tho  cimo  of  commutation  of  (luartcrs  or  rations, 
or  the  reimbursement  bv  means  of  mileage  of  the  cost  of  travel  pei^ 
forme<l  in  tJie  jmblic  service.  0.  Wim.  .Mar.  6,  1907.  Iffld  Uiat 
heat  and  li^ht  can  not  be  furnisheil  at  anv  other  place  or  to  any 
other  building  than  that  orcupietl  by  the  omcer  or  enllst«d  man  at 
his  post  of  duty.     C.  19126,  Jan.  SI.  1909,  Dee.  16,  1911. 

11  A  1  b.  The  act  of  March  2,  1907  (34  Stat.  1 1G7).  is  positive  in 
ita  requirements,  and  charges  tho  War  Department  with  tlieduty  of 
proviuiiiK  Iieat  and  light  for  tlie  quarters  lawfully  occupied  by  com- 
ini^ioncil  ofHcera  and  enlLtted  men.  Jt  matters  not  wlietlier  the 
quiirtcrs  bcltmg  to  the  United  States,  or  are  procurctl  by  tho  Quartia^ 
master's  Department  in  the  opcralion  of  leases,  or  are  occupied  by 
commissioned  olliccrs  who  arc  ui  rwoipt  of  ibe  statutory  allowance 
of  commutation.  The  law  siraplv  provides  that,  as  to  all  the  buiidinffe 
or  parts  of  buiUiings  so  oeeupifd'hy  officers  or  enlisted  men,  it  is  the 
duty  of  the  (^uurtermaater  a  Department  to  furnuih  tho  necessary 
heat  and  light. 

The  statute  is  silent  na  to  the  method  in  which  such  heat  and 
li^ht  shall  be  provided,  and  it<  places  no  limitation  ou  it«  cost. 
Finally,  the  ilclAils  of  execution  aro  committed  to  the  discretion  of 
the  Socrel.ary  of  War  by  tlio  express  requirement  that  tJio  iieat  and 
Uglit  shall  be  fumished  under  such  rcsulations  aa  the  Secretary  of 
War  may  i)rcscribo.     C.  19126,  Aug.  tf,  1908. 

n  A  1  c  (!).  The  right  to  quarters  accnies  ui  behalf  of  an  olficer 
in  the  operation  of  an  order  fi-oni  comiHjtcnt  authority  assigning  hnn 
to  a  particular  post  or  )>l8ce  for  duty,  Tho  duty  of  heating  and 
lighting  is  charged  to  the  Quartermaster's  Department  only  where 
an  oUiccr,  at  the  station  to  which  he  has  been  regularly  as.figned  to 
duty,  has  been  provided  with  quarters  in  kind,  or,  there  being  no 
such  tjuartors  available,  has  been  allowed  oouuiiutation.  C.  S?-i&7, 
Dec  9, 1907. 
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n  A  1  0  (2) .  The  fumiBliinj;  of  heat  and  light  is  in  the  nature  o| 
ui  allowanco  in  kitid,  »ni\  i.s  not  an  all"wnnrn  [)ayat'](>  to  lui  offlca 
in  money,  ns  is  the  case  with  coitinintnttuu  of  quurtersi,  mileage,  pcf 
diexu,  elr..  In  other  words,  thp  Quart pnn&'ilor'H  Departmenl  ii 
cbat^M  by  law  with  the  duty  of  furnishing  heal  und  light,  such  ildt] 
hecoininj;  operative  when  qtiarten  are  nocuiiied  by  persons  entitJM 
thereto  by  faw  or  regulations,  and  )iayincnt.s  when  due  are  not  mad^ 
to  the  olhcer  who  occupies  quarters  or  ohtniiis  them  in  the  operatKHl 
of  commutation,  but  to  persons  whi>  fumjwh  heal,  light,  fuel,  f4 
ilhimiiiHiits.     V.  19126,  iIat/0  and  June  4,  1910.  \ 

ZI  A  1  c  (3).  An  ofhcer  in  rereipt  of  i-"mmutn1iun  of  quarten  WM 
ordered  to  Hot  Hpiings,  Ark.,  for  tnratrueiil;  hthi  not  to  cliam:*  Um 
status  of  the  oflicer,  who  continues  U*  be  <tntitted  to  heat  ana  ligW 
at  his  permanent  station.     C.  19ISG,  Apr.  18,  IQCH. 

U  A  1  c  (4).  lltld,  that  heat  and  liKhl  could  luwfidly  be  ruruisheij 
for  such  nioms  only  as  the  Chief  and  .\ssistant  Chiefs'  of  Philii>piDl 
Constabulary  ai-o  entitled  to  by  virtue  of  their  actual  rank;  ao] 
additional  allowance  must  come  from  the  Philippine  GovernmeDl 
C.t912ii,Junt26,im. 

Q  A  1  C  (5).  An  officer  of  the  grade  of  major,  who  was  in  orcup* 
tion  of  commuted  quarters,  waa  promoted  to  the  grade  of  lirutcoanl 
colonel  on  Ajiril  2,  1010,  hi^  conmiiMioD  beariit^  tlatv  of  April  Ii 
1910;  Tidd  that  he  was  entitled  to  pay  and  commutation  of  quarten 
from  the  same  date.  lie  would  also  anpcar  to  bo  entitled  to  occupj 
the  number  of  rooms  ajmrojiriato  lo  lus  new  grade  from  the  samf 
date;  that  is,  from  the  <iate  of  the  vai-ancy;  m  other  word>i,  if  !»< 
waa  entitled  to  one  additional  room  from  and  after  April  2,  ]0I()| 
the  Quartermaster's  Department,  upon  due  notiiication,  would  h«v< 
become  charged  witli  tlio  duty  of  luriiishing  heat  and  liglit  for  th* 
udditiounl  room  from  the  date  of  the  vacancy.  C.  I&lm,  Xtay  9, 
1910.  If  t.iie  additional  room  was  aetiially  used  by  the  ofhecr  mm 
and  after  the  date  of  \m  promotion.  At/tfthat  he  would  ucem  to  N 
entitled  to  heat  and  hjjht  tlierefor  dnring  such  time,  subsequent  to 
his  promotion,  an  the  mom  lia-s  been  oeeupii-d  by  iiira  as  quarters. 
C.  19JW.June4,1910.  //fW  also  that  righta  to  heat  and  Mit  allow- 
ance begin  to  aerrue  at  the  same  time  that  rights  to  pay 
accrue.     V.  191S6  Apr,  1,  1911. 

n  A  I  0  (6).  where  an  ofHeer  received  a  leave  of  absence,  rett 
his  quarters  during  tiio  period  of  such  leave,  held  that  the  qui  . 
were  standing  in  his  iiauio  and  that  he  was,  theoretioally  at  If 
oenupvinp  tJiem,  so  that  tlie  fact  that  ho  was  on  leave  wiis  not  mate- 
riid,  tlio  olficer's  occupation  bciii^  isuch  that  no  junior  eoutd  take  th( 
quarters  from  him,  as  lie  could  vai^ant  quarters,  an<l  Ids  occupation 
being  also  such  that  he  could  not  occupy  other  qujirters  or  draw 
comumtation  of  quitrlers  while  continuing  lo  hold  Ihem.  In  otJiM 
words,  hia  holding  exliausted  his  rijihts  to  quartern.  The  occupntiof 
of  quarters  while  on  leave  is  something  real,  not  a  fiction  merely,  and 
an  officer  if  holding  quarters  or  drawing  commutation  of  quarter! 
ia  entitled  to  his  allowance  of  heat  and  light  while  on  leave  of  ubeeucd 
C.  19!Se,  Sfpt.  4.  1909,  and  feb.  4.  1911. 

n  A  1  d  (I).  Under  the  law  it  is  the  duty  of  the  QunrtflrmastVl 
Department  to  see  tliat  rooms  furnUhed  to  enIiHte<l  men  in  the  operfli 
tion  of  the  law  and  regulations  arc  heated  and  lighted.  If  liie  loc4 
practice  in  renting  is  to  include  heat  and  lijjht,  or  if  thu  loaao  or  thj 
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rates  pnt(t  cnli  for  it,  iho  requiremciils  of  ilio  statute  ure  uiti»li«<l; 
otherwise  heat  ami  hght  should  be  stipttlateil  for  in  the  lease  in  order 
that  {>i-oi)cr  oxevutioii  may  bo  giv«n  to  the  utatuto  (act  of  Mar.  3, 
1007),  wnich  requires  hent  and  light  to  be  fumtshed  at  the  cost  of 
the  United  .Stata".     C  19126,  Au^.  £7.  1908. 

II  A  1  d  (2).  Tito  (^unrtonunslGr  (.>('ti(>riil  is  rharccd  by  law  viUi 
Furnishing  heat  anil  light  (o  (jiianors  fumi!Oie<l  to  oftirers  and  enlisted 
men,  atufit  is  tlie  opinion  of  tlu»  ofiii-e  ihai  thu  right  of  Ihc  enlisted 
men  is  not  defeated  and  the  duty  of  the  Quartermaster's  DejJWlmcut 
Ls  not  diuiinishod  by  the  fact  that  conimutation  of  rations  i.s  paid  to 
tJie  soldier  bv  tiie  Subsistence  Department.  TIuh  view  is  strcnglli- 
ened  by  the  fart  that  the  lease  of  tlie  quarters  in  question  does  nut 
stipulate  that  heat  and  light  are  to  be  furniNho«l  uy  the  landlord, 
leaving  it  a  duty  witli  the  Quartermaster's  Department  to  fumiidi 
heat  und  light  in  conformity  to  the  requirement.t  of  the  »tiitiit«. 

If  the  existing  requiremonls  and  regulations  on  the  subject  are 
obscure  or  lackuig  in  clearness,  it  Li  susjiRiled  that  they  be  amended 
80  as  to  remove  the  lioubtj*  of  llio  rigfiu  of  eidi^ted  n'lon  ser\'ing  in 
plarea  where  public  quarters  are  hot  Rimished  by  tlie  tlnited  Stales. 
C.1912G,  Jan.  11.1909. 

11  A  1  d  (3).  An  enlisted  mtui  living  outride  the  militAry  reserva- 
tion on  which  he  is  serving  as  a  soldier  Li  not  entitled,  as  of  right,  U> 
heat  and  light.     C.  191SG,  Ihe.  2S,  1909. 

n  A  1  e.  In  view  of  the  pnjvisions  of  successive  appropriation  act* 
implietily  restricting  tJie  selliiig  by  tlie  United  SlMes  of  material  for 
^ld  and  light,  to  sjdes  to  ''ofnceriK,"  and  of  tlie  previous  practioo  to 
tliat  elTectjA^M  that  sucJi  sales  sliould  not  be  permitted  to  be  made 
to  other  elawft*  of  persons  until  Congress  sliall  have  so  autJiorized. 
P.  58,  470,  Apr.,  IS$S. 

II A  2  a  (2)  (fl).  An  oflicer  was  onlereil  from  Fort  Custer  to  Wash- 
ington, D.  C.,  to  await  retirement,  but  was  not  in  fact  retired  till  at 
tbe  end  of  about  five  months  after  hb  arrival  at  Washington.  IJeU 
tliat  he  was  entitled  to  the  regulation  ollonunco  for  the  trunfiporta- 
tion  of  hut  hoi'ses  from  Fort  Custer,  on  the  ground  that  he  was  cliaog- 
ing  st4ilioQ.  Wasliington  became  on  his  arrival,  and  continued  to 
l>e  during  the  five  montlis  mentioned,  his  proper  station,  where  he 
was  ejititled  to  receive  the  other  ntlownnces  accruing  to  an  oflicer 
at  his  station — comnmtation  of  <)uarters,  forage,  medical  attendance, 
the  right  tn  i>urchiuw  coiiinu-iwirv  stores  and  fuel,  etc.  P.  GO,  $t, 
June,  1S93. 

n  A2«  (2)  (ffl)[ll.  A  Cavalry  lieutenant,  onlereii  from  Wnsliington 
to  reijort  to  the  superintendmt  of  the  Militwn'  Academy  for  dutv  at 
the  academy,  held  rnlitled  to  be  reimbni^ed  the  amount  paid  by*lum 
for  the  IruJisiiortalion  of  his  hoi-so  to  Wcsi  I'oiat,  such  amount 
being  reasonable  an<]  within  tlie  rt-'gulation  limit.  An  assignment 
to  duty  at  the  academy  is  m»t  a  "college  detail."    P.  69,  7.  Apr.,  J80S. 

n  A  2  a  (?)  (6).  The  act  of  March  23,  1910  (M  Stat.  2.^5),  provides 
that:  "Hereafter  traa^jHuUlion  may  be  furnished  for  the  owned 
horses  of  on  officer  not  cxc*'oding  the  number  authorized  by  law 
from  point  of  purcha.ie  to  his  station,  when  he  would  havu  been 
entitled  to  and  did  not  liave  l\i»  authorized  number  of  owned  horses 
shipped  from  his  last  change  of  station,  and  when  the  co«t  of  ship- 
ment docM  not  exceed  that  from  his  old  to  his  new  station."     Para- 
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gntph  1114  Anny  Ite^lntions  u[  1010  nwU  in  part  u  (oUowi 
"4.  Wlica  hoi-sos'iiro  piiivliased  Itvoliicers  »l  pouita  olhtT  tluin  llwJ 
station  tlio  Qtmrtenniuitcr's  Dopurtnu-iil  will  tran.'«^i>rl  tLein  fron 
poiitbi  of  uiirvlui.se  to  tlio  stAlion  of  the  nflicor,  provi(k<4l  the  cost  4 
shiptneDt  from  poutt  of  purctiasA  to  uew  station  does  not  exceed  ti\ 
cost  of  sltipiiinnt  from  the  old  to  new  stuliun  on  last  chance  of  sll 
tton,  and  provided  tlio  oflicer  has  not  ha<l  Uh  aiitliorizci]  privat 
mounts  shipped  from  liia  old  to  his  )t«vr  station."  lltlU  thut  a  tuoim 
purchased  at  Fort  Keno,  Okla..  by  an  officer  of  tlio  Army,  ma| 
not  legally  be  shipped  to  him  ut  Sun  l''nL[K-ijM;o,  C'al.,  wliullv  at  th 
expeiuto  of  llie  Ciovei-nment,  for  the  rt^asnit  that  the  cost  of  shipmeq 
from  Fort  Kciio  to  San  Franci^M^o  would  exn'4><I  the  cost  of  slitpoMN 
from  San  Diego,  CaJ.,  the  ofHoer's  last  preceding  station,  to  S^ 
Frant-'isco,  lua  pres«Jit  station  (Aug.  5,  1011).     v.  £4O00,  A\ 
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n  A  2  b  (1).  An  oflicer  of  Uie  Anny,  acting  as  Indian  agent,' 
pied  as  liis  ciuorters,  without  rent,  a  nouso  at  the  agency,  plactnl  i 
nLs  dbtposal  for  the  piiqiose  by  the  Interior  Department,  llrld  thi 
he  was  not  entitled  to  commviation  o/qtuirtere.  Moreover  the  appn 
priation  in  the  Army  appi-opiiation  act  for  commutMliou  of  ciuartM 
iafor"o[ticeraonduty,  etc.  l'\irUierft<U  therefore  that  this ''duty' 
meant  militanr'  duty,  and  did  not  include  diitv  a^  an  Indian  agcn 
under  the  act"  of  June  13,  1893,  which,  in  autliorizing  the  detau  4 
officers  of  the  urmv  as  Indian  at^>nts,  detaches  ihem  from  uiiliLai; 
service  and  duty  for  the  time  being,  and  places  tliem  "under  tli 
ordeis  and  direction  of  the  Secretary  of  the  InleHor."*  P.  64,  IH 
Mar.,  1894   C.  1S9S9,  Juhj  65,  1002;  lASTA,  Jan,  8,  1910.  \ 

nA2b(2).  Uiswithin  the  power  of  t4ie  Secretary  of  War  to  nssigl 
an  officer  to  any  nuiitar\'  duty  and  to  give  him  a  station  at  nay  plae 
within  or  without  the  llnilwJ  Slates  where  the  duty  to  which  ho  ha 
been  n»»igued  can  most  convoiui^ntly  be  porformed.  Hfld  that  ti 
meet  the  case  of  an  officer  who  was  oh  the  duty  of  mapping  the  coun 
try,  it  is  uidy  necessary  to  asstgn  tlic  oDUcr  to  duty  at  a  plaeo  coo 
venient  to  lus  work.  And  htla  further  thnt  as  thi-re  are  no  publi 
quarters  at  such  place,  he  bccomai  entitled  to  conunutation.  It  ma] 
be  necessary  to  accompany  this  action  by  a  grant  of  authority,  whet 
an  officer  is  married,  to  peniiit  bis  family  to  continue  in  occunatiot 
of  quarters  during  the  absence  of  tlie  o0ic«r  so  a-wigned.    But  this  ia  i 

'  See  ihe  ca«e  eJ  U.  8.  v.  Dpmiooy,  decided  S«pt.  28,  tiWO,  by  tbo  U.  S.  Ore.  CwJit 
U.  MuntADft  (104  Fed.  Rep.,  lii'i,  in  which  thv  court  hel<l— 

1.  That  under  pAT.  U80.  Army  Rnguktiuns  (1322  ot  1910)  vlttch  pioridaM  Hit 
"otBcers  od  duty,  without  troop*,  ftt  atatiou  when  tbcn  ore  no  public  quancir*.  h 
entitled  to  cotniuuialiou  tjitreiur,"  any  auitsble  quarters  provJaed  by  the  Guven 
moot  for  thn  tmo  nf  nn  ciBccr  ftoairer  the  rcqiiirenwnt  tor  ''public  quaHers."  tbood 
not  expressly  built  for  Army  ofBiwn>:  and  oD  vffuxirtmmud  to  <lnly  as  on  Indian  acm 
and  funualicil  b  Huitablo  building  on  the  remrration  for  hia  quoricn,  without  chujx 
i*  not  entitled  (o  receive  <tiinmulati<>n  (or  quarlan. 

3.  Tliat  where  an  Army  pavti)Bi>t«r  ha*  juid  an  oSioer  a  oun)  aa  a  oommtitatia 
allowance  tlirough  an  enor  of  law,  the  United  Stat«e  i»  not  bound  by  mdi  payoual 
and  mar  recover  the  monoy  an  paid  in  a  nivper  actiou,  with  Inlenxd  (mm  tna  da| 
when  the  oflieer's  accounts  were  rottlod  by  the  I'nwiur^-  I>cpartinont,  »(  tli«  raf 
eetablidhed  by  the  Inv-a  o(  the  Stale  in  which  the  action  ia  btoutcht,  dliag  In  mippul 
ot  Uie  latl«r.  Ut-EIrath  v.  V.  S.,  102  U.  S.,  141;  Wiaconain  Central  R.  do.  r.  U.  S.,  M 
id.,  190. 
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matter  falling  entirely  within  the  dncrction  of  the  Secretarr  of  War.' 
C.  nm,  Jan.  18, 190$. 

II  A  2  b  (3).  tf  an  oflicer  not  in  the  field  is  on  a  duty  that  requires 
him  to  traTcl,  niid  finds  it  riocossair  to  make  frequent  »itoiH  vnr^'ing 
in  length  from  a  few  days  to  a  few  weeks,  he  is  entitled  durinj; 
such  stops  to  cith<?p  quiirter:*  in  kind  or  commutation  of  quarters. 
C  189SS.  Sept.  Si),  lOU.',. 

II  A  2  0  (I ).  Hfli  that  the  regulation  allowance  for  the  nxpentfes  of 
the  inlt^rmtmt  of  nn  olTicor  wiw  not  pavablo  in  a  ciwe  of  an  ofilcor  who 
at  the  timp  of  his  death  waa  on  sick  leave,  this  not  beinfi  one  of  the 
Cnscs  spMJfied  in  the  Army  appropriation  acts  (see  acts  of  June  30, 
1892,  and  Feb.  27,  IS93),  in  which  such  allowance  is  authorized  to  be 
paid.  P.  00,  47,  Jiinf,  1893.  Similarly  ktld  in  a  case  of  an  ofRcor 
who  died  ttt  Hot  Sprine»,  Arkansas,  when  not  on  duty  but  on  leave 
of  absence.'  P.  ^7,  S63,  May,  1891;  C.  61S6,  Mar.  g?,  1809;  13698, 
Nov.  11,1902. 

n  A  2  c  (2).  lUld  that  the  fact  that  an  officw  had  been  interred  at 
the  post  where  he  died  did  not  preclude  the  Secretary  of  War  from 
authoriztni;  his  pcrmimcnt  iulcnur*nt  oUewhcro,  provided  (ho  entire 
expenses  of  hnrial  did  not  exceed  the  maximum  amount  of  $75 
allowed  for  such  purposes  by  the  Anny  Ke^lations.  But  held 
further  that,  under  the  provision  on  the  subject  of  the  Armj*  appro- 
priation act  of  February  27,  1S93,'  such  expensescouldnot  heairowed 
for  the  interment  of  an  ofTicer  dying  at  a  miJitury  post  unloss  ho  was  on 
duty  there  at  the  time  of  his  death,  and  therefore  could  not  legally 
be  allowed  in  the  case  of  an  olticer  who  died  at  a  post  where  be 
was  stiiying  while  on  sick  leave  of  absence  from  his  station  in  another 
mililarv  department.  P.  65,  I8S,  Jujte,  1894;  C.  1SS98,  Nov.  11, 
m)S.  ' 

IIA2d  (1).  The  nets  of  Juno  18,  1878  (20  Stat.  ISO),  and  Fobni- 
ary2-l,  1881  (21  Stat.  347),  still  regulate  the  issue  of  forage  to  ofTicers, 
who  become  entitled  to  the  allowance  "only  for  horses  owned  and 
actually  kept  •  *  •  in  the  perfonnanco  of  their  oflicial  military 
dutiea.''  lifld  that  a  subaltern  officer  who  owns  one  horse  may  draw 
forage  for  one.  If  he  owns  two  he  may  draw  forage  for  two,  pro- 
Tided  the  conditions  above  cited  in  respect  to  owoer^ip  and  use  are 
compHcd  witb.     (".  2400O.  Oct.  23,  U)08. 

II  A  2  d  (I)  («).  lltUl,  tinit  the  act  of  March  2, 1907  (.14  Stat.  1166), 
was  never  intended  to  impair  tbo  efficiency  of  the  acts  of  June  18, 
IH7S  (20  Stnl.  loO),  nnil  l-Vhrimry  24,  I8S1  (21  Stat.  347).  in  wlucli 
the  forafje  allowance  of  inuunti^<f  officers  is  rcfiulatnd  and  provided 
for.  //fM,  abto,  that  the  act  of  May  II,  1908  (3.5  St«t.  108),  made 
no  change  in  respect  to  issues  of  forage  for  mounts  wliich  arc  owned 
by  commissioned  officers,  but  left  their  forage  supply  to  be  governed 
by  the  acts  of  1878  and  18S1.  The  public  animals  issued  to  oflicerv 
fop  their  official  use  in  the  operation  of  the  act  of  May  11,  1908,  con- 
tinue to  be  foraged  and  cared  for  by  the  United  ninth's,  as  they 
always  have  been;  and  no  change  has  been  made  in  tho  long-eatao- 
liahed  arrangements  for  the  foraging  of  horses  owned  and  actually 

•  S«G  IX  Camp.  Dor.,  370;  Pay  Manual.  126, 1010  cd. 

*  TtiA  tranxportation  of  tho  ronutiu  at  <t4>c«Mod  offlcen  and  onliDtcd  m«a  ia  now 
teKulat«<l  by  the  reqiiir«ininiti  of  tli«  lu-t  ttt  Mar.  3, 1009  (3&  8t«t.  743). 

•Seeactof  Mar.  3,  1009  (36  Btat.  743). 


862 


PAY  AKD  ALLOWANCES  U  A  3  d  (l)  (&). 


ki'pl  by  tho  commiiuiionod  ofricors  in  lUo  perftirmiince  of  thcip  ■ 
nulit8r>-  duties.     C.  &SS77,  Ftb.  16,  1009. 

n  A  2  d  (1)  (fr).  HtU,  Umt  th«  duty  upon  wliieh  a  retired 
is  placed  when  he  18  detailed  as  profeaaorat  an  educational  irkslt(iiti( 
ia  not  Olio  wlucb  ri>qtiire«  him  to  bo  mounliHl.  IIo  ihurHfore  is  d 
entitled  to  a  forage  alluwonc-o,  as  forage  for  prirat«  honuK  is  DnC 
part  of  the  allowoiir»>ri  to  wbi<h  an  otlicer  Ls  enliilcd,  irTC«p«ctiv« . 
tha  duty  on  which  he  is  unKssod.     C.  £3037,  Oct.  SX,  l.'Jll. 

II  A  2  d  (2).  A  conlrnrl  suryoon,  who  was  not  pntitlril  to  foni^ 
piiri-h»i«(Hl  liorava  tiiat  were  pnu-tirally  unbroken  iind  untrained,  m 
either  personally  or  through  his  (■mployp«'3  traiiiwl  thoni  tin  drivii 
hoisea,  He  nroomplixlied  thp  feeling  of  hU  horses  by  onteriturini 
an  aiTangcmout  with  offiorn*  who  worw  by  law  ontitlod  to  Ton{ 
under  which  arrangement  bo  clainiod  that  he  had  sold  tho  bora 
to  such  ollicpra  and  submitted  as  oviilenco  the  stateuient  that  a  b| 
of  salu  bad  passoil  with  a  consideration  of  $1.00.  Snveral  ofltd 
became  parlieit  to  (bii«  transartion,  and  fon^  was  drnn'n  agiud 
their  fdluwtini'o  for  the  food  and  bedding  of  these  lionms.  Tie  UU 
aold  these  horsej)  to  otlier  parties  for  considerations  common^urnl 
with  their  vtilu«r(.  Tlit;  law  allows  forngc  to  mounted  olficera  U 
honios  "owned  and  acluallv  kept"  by  such  oibr^-rs  "in  tho  poifal 
manre  of  their  ulliciul  milltarv  duties."  (Sec.  S,  act  of  June  14 
1878,20  Stat.  lEU;  act  of  Feb.  24,  1881,21  Stat.  347.)  None  of  tli 
horses  in  this  case  could  have  been  ux^  as  suitable  mounts  in  til 
performance  of  the  offiirial  military*  duties  of  their  putative  ownen 
None  of  them  were  "kept"  and  cared  for  by  any  of  tlio  officeil 
They  wore  kept  and  tramed  by  the  contract  itur^oon  and  bis  eo 
ployees,  but  were  forufjed  by  the  Quartermaster's  Department.  HH 
ihat  thrtie  horse**  were  not  "owned  and  actually  kept"  by  tb 
mounted  ofliccrs  against  whose  forage  allowance  the  horsns'  vm 
subsisted  "in  the  performance  of  tlieir  official  military  dutim."' 
a  £3277.  Ftb.  16.  1909. 

IIA^a  (1).  Where  a  soldier  was  sentenced  to  dishonorable  dil 
charge  "forfeiting  all  pay  due  or  to  become  duo,"  hrM  (hat  his  righ 
to  clotliing  allowance,  if  there  was  any  due  him  at  date  of  di.schargf 
wa.4  wholly  unalTectod  by  the  sentence;  "allowances"  being  distiiM! 
from  "  pay."     fi.  4&,  526.  Dee.,  i886. 

n  A  3  a  (2).  Pay  and  allowanera  are  given  to  a  soblier  heoauM  h 
earns  them  or  is,  without  fault  on  his  part  and  bv  circumrttancea  nd 
wittiin  his  contnd,  prevented  from  doing  so;  ana  when  pay  is  witi 
held  from  him  for  the  reason  that  he  (by  bin  onni  fault)  failed  to  eaU 
it.  his  clothing  allowance  sliotild  be  willdield  for  (be  same  reason 
Thus  held  that  a  soldier  absent  without  leave  by  Ins  own  fault,  or  il 
tho  hands  of  the  civil  authorities  serving  sentence  of  n  civil  couH 
should  not  be  allowed  either  par  or  clothing  allowance  for  the  porioi 
of  such  unautboriwd  absence  l"rom  duty.  C.  itOiS,  Feb.  6,  J90i 
goto,  Fth.,  1896:  ims,  MaySZ,  1903;  17518,  Fth.  13,  1905;  l(  ~" 
July  17,  1905. 
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■  See  (i.  O.  SOe,  Wur  Ut^paruaeiil.  WaHbinKlon,  Dec.  IT,  1906.  whichmikliahwd  th 
6Ddin(tiu)dopini<ini)f  a  criunoi  inquiry  on  tnucnoo.  SeoalMG.  O.  303,  War  D«ptrl 
meat,  WaeliiiigUiD,  Dec.  12,  1908,  which  pmmulgBted  the  leotMiOM  an-»rde<l  by  tk 
QDfuing  CDuTto-nurtiikl  in  thb  cue. 
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n  A  3  a  (3)  (a).  A  soldier  was  sentenced  "to  be  confinfid  at  hard 
Ifibor  with  forfeiture  of  oil  pay  iiml  allowances  for  six  iikmuIw"  and 
while  serving  suth  sentence  he  drew  dothinp  to  tlie  value  of  about 
lliirly  dollurs  which  amount  was  charged  against  hia  rlothing  allow- 
ance accruiup;  prior  and  eulHHHjuently  to  the  period  of  (.'oufinement. 
Hrld  tJiat  he  forfeited  his  olothin^  allowance  during  the  period  of  coq- 
fmemcnt  under  the  itirnm  of  lliu  Mmterivo,  and  that  it  wils  proper  to 
charge  tlie  same  againt^t  him  as  stated.  This  is  understood  to  accord 
with  tiio  pnn-tico  in  such  t'm<».     C.  l^So,  July,  tSd.'i. 

II  A  3  a  (4)  (a).  IhUi  to  be  manifest  from  the  provisions  of  eec- 
tions  12-12.  129fi,  1303  and  S-t.-iS,  R.  S..  and  the  soventeenth  artide  of 
war.  ihnt  the  rlulhing  iiMued  (o  »oldior»  for  ihcrtr  uve  in  the  ntittlnry 
servitB  continues  to  be  the  pnjperty  of  tlie  l'nit«l  Slates  '—the  prac- 
tice of  charging  tlieni  with  tbe  money  value  on  ).<4ue  being  rc<(uircd 
by  statute  merely  for  convenience  in  aceountiilg  and  to  incite  economy 
in  the  »«>  and  care  of  tlie  clothing.  R.  4o,  Sox,  Jan.  20,  tSSS;  P.  61, 
159,  Drc.  30,  IS9!;  C.  ll£51.  May  12,  WW;  16/07,  Stpt.  80.  1911; 
21179   Dee.  gS.  J911. 

II  A  .3  »  (4)  (b).  When  a  soldier  is  disdiarged  witbout  honor 
because  of  fraudulent  onhNtnierit  hrld  that  ho  should  not  bo  pvrmitliKl 
to  take  clothing  with  him  which  has  been  drawn  in  excess  of  his  allow- 
ann>.  <\  2113.  Mar.  9,  IS96;  778S,  Mar.  6,  1900;  118ol.  Sept.  24, 
1901:  leO-'tS,  Mar.  19.  1904. 

n  A  3  a  (4)  (c).  Held  that  upon  the  return  of  a  deserter  to  military 
c-onmd  he  can  not  claim  a^  private  property  artldeja  of  uniform  cloth- 
ing which  had  been  issued  to  him  before  his  desertion  and  which  he 
left  beliind  at  desertion.  C.  S251,  June  S,  1899;  21179,  Mar.  7, 
1907;  £9407,  Jan.  30.  1912. 

n  A  3  a  <4)  ((f)  [1]  [a].  Under  section  1302,  R.  S.,  "the  money 
value  of  all  clothing  overdrawn  by  the  Kotdicr  beyond  his  allowance 
shall  be  charged  against  him."  and  section  1298  provides  for  gratui- 
tous i!*8ue3  to  replace  clothing  destroved  to  prevent  contagion,  but 
there  is  no  other  stututory  authority  for  gratuitous  issues  to  enlisted 
men.  Under  section  1206  the  '■President  may  prescribe  the  uniform 
of  the  Army  and  quantity  and  kind  of  clutliing  which  shall  be  issued 
annually  t o  t  he  troojm  of  t  he  United  States"  *  and  under  this  authority 
tables  are  iesued  showing  the  pricu  of  clothmg,  the  allowance  in  kind 

'ThpopinionofHay  12, 1910,  wuapprovotl  by  th«  Secretary  »l  War.  and  publiabed 
in  Circular 36,  WnrDi^pt.,  June6, 1910.  Thi>  viowsabov^exprMMOdureiuaccavdiinco 
wilh  the  Jecisioii.i  ot  tbc  civil  n.urta.  vhptu  prviiiM-utiiMM  hnvc  Imwi  haid  und«r  nee. 


()ntni  I,  U.  R  ,  lf»  I-Vd.  llKp.,310.  In  lx>bn«co  i'.  IT.  !!• ,  n<;mi,  in  afflrming  Ui«  con- 
vjctii>n.  It  ««■  mid  Iliat  the  uniform  cloljilnff  ''b^inig  rcgurdcd  sa  public  property, 
vrhrlhi^r  rcTiuainiiii;  iii  %  public  depot,  or  in  ID»  poMewion  of  the  inaividud  midier, 
and  thin  nnla-i()iniaii<linK  the  aoldier  M  allowod  to  rMain  Mch  *nlclH  of  clothin);  aa  be 
has  then  in  tiiteon  thoexpinitionoth{st«nno(aervlce.''  la  Onui  v.  V.  S.,  inaffirai- 
[nf>  tbe  ronviciiuii.  ft  woa  mid  '  'clolhinK  furoiahcd  to  u  anldicr  by  tbo  United  8t«tw 
under  a  clolhiiifi  nllnmnco  doni  not  b«rnmf>  hia  priviitp  propmty  which  he  haa  a  rijsbt 
to  dimoM  of  whilo  in  the  mrvice,  but  u  public  property  within  «ec.  Si  of  the  Penal 
OodetactotUu.  1.1900.  r.  331:  35Sut.  10»r>i.''  (»<.■,  35  of  the  Criminal  Cod«  ia  a 
raonaciment  nf  aec.  643S  of  thn  Iteriwd  SlalutM,  with  the  addition  o(  the  words 
"wliether  tumt«h«d  to  the  «oldier,  aailor,  officer,  or  peraon,  under  a  clothbx  allowance, 
or  othenrbe;"  ihua  making  it  clear  that  the  clotbLng  umied  to  a  «>ldi(>r  U  public 
property. 
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to  each  «oldior  fnr  onch  rcnr  of  his  i-nlbtmcnt,  thus  givins  th<^  moncj 
Tahie  of  his  ctoihiiig  allowmiccs,  and  iht-w  iiri>  rhiuigi-t]  from  linl 
to  timu  ill  onJvra.  Amiy  Kt-gtilations  provide  for  Kratiiitnus  imiU 
of  certain  articles  to  troops  serving  iu  oxlrpiuoly  cold  cUiiiut**,  8ud 
artiolF«i  to  he  rharf^i^d  to  the  soldier  only  in  cose  of  loes  or  damil 
othor  thcin  fnnn  fnir  wo&r  and  tear;  and  these  regulations wha 
purporting  to  provide  for  gratuitous  issues  may  he  trentwi  us  prj 
Hcribiiig  uTi  iticn-iiso  of  the  nllowanco  uitdor  thr  conditions  mimi'd  i 
the  regulations.  Whcrp.  therefore,  the  doparlmcnt  commanil( 
diroolcd  a  gratuitous  isaue  of  one  suit  of  klinki  uniform,  ono  cam 
paigii  hat,  one  pair  of  leggiiiKS  and  one  poir  of  shoes  to  onch  enlists 
man  who  was  engaged  in  the  campaign  which  ended  lAnlh  the  sIlnQ 
upon  and  fall  of  Manila,  P.  1.,  on  August  13,  1808,  preauniably  t 
replace  artit^les  lost  or  damaged  under  the  extrsonlinary  condilion 
of  the  campaign,  the  issues  to  b«  made  upon  properly  approva 
requisitions,  etc.,  it  was  keM  that  there  was  no  legal  ohjertion  to 
regulation  providing  for  an  increase  in  the  clothing  all<)wnno«  I 
replace  articles  tlirrcot  which  have  hceii  practically  dc«l  royed  in  can^ 
ing  on  a  campaign  undiT  the  conditions  of  the  campaign  in  f|ut7tti<>I 
and  that  the  regulation  could  be  made  retroactive  to  cover  iasai 
alreadv  made  with  respect  to  such  conditions.     C.  5869,  Feb.,  ISSi 

II  A  3  a  (4)  id)  |1]  \h\.  Circular  57,  A.  O.  O.,  1898.  providea  thi 
"whenever  articles  of  clothing  of  enlisted  men  have  been  destroys 
topn^vent  contagion  a  gratuitous  issue  of  such  articles  of  clothing  wi 
be  made  to  the  enlisted  men  to  whom  such  clothing  boloii;;rd  ujta 
the  certificate  of  the  officer  who  has  porBonal  knowlwlge  of  the  facts." 
Htld  X  hat  t  here  was  no  provision  for  paying  for  tho  clot  hing  de«troyel 
in  lieu  of  the  gratuitous  issue  authorized.  C.  6688,  Jan.,  lS9i 
gOip.  Aug.  S  and  W,  1906. 

H  A  »  a  (4)  id)  [\\  \e\.  A  soldier  is  not  entitlwl  to  b»!  credited  in  hi 
clothing  account  witn  the  value  of  clothing  lost  by  fire  or  olh^ 
casualty.  This  can  be  made  good  to  him  otdy  through  the  rcimburst 
ment  authorized  by  the  act  of  March  3,  I88r>  (23  Stat.  3.10),  P.  « 
i^8,  Jan..  1894:  0'.  10086.  Mar.  iS2, 1901;  £014S,  Aug.  8, 16,  at 
Bl,180e,andOct.lS.l9IO. 


1 

prilini 


1 


n  A3  a  (4)  ie)[\].  /TrMthat  the  provision  in  an  Army  appmp 
act  "for  u  suit  of  cilisen's  outer  cluthing  *  *  *  to  Ik-  issued  u|>ai 
release  from  confinement  to  each  prisoner  who  has  been  confined  iind< 
a  court -ninriinl  sentence  involving  dishonorable  discharge,"  did  nfl 
anply  where  the  sentence  of  tho  court  adjudged  dishonorable  dil 
cliargp  wiUiout  any  term  of  confinement.'  C.  S9S6,  Frb.  i 
Jan.  6.  191S;  im6,  Mar.  12,  190S. 

n  A  3  b  (1)  (a).  Authority  to  pstoblLih  the  rates  of  the  alloi 
for  commutation  of  rations  has  not  been  given  by  statute,  bii 
these  rates  have  been  left  to  be  fixed  by  .^jmv  reflation.  Bg 
these  amounts  aro  rccognizcil  and  sanctionlnl  in  the  provisions  of  tb 
Army  approprintion  acts  relating  to  the  Subsistenco  DepartmeaJ 
P.  49,  441,  Oct    1801. 

II  A  3  b  (1)  Co)  [1].  Tho  allowance  for  txymnmtation  of  mrioal 
made  payable,  by  the  Army  apprrtprialion  act  of  February  27,  ISUl 
"to  cnits'tcd  men  traveling  on  (letacned  duty,  when  it  \s  im'praciicab] 

>  Sm  »oc.  I2»8,  R.  S.,  uul  nor,  IISS,  A.  R.,  1910  «d. 
*  Sm  pRT.  4,  drc.  4.  A.  C.  O.,  1887. 
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to  carry  ratioiu,"  et«.,  hfid  (o  be  rcsimted  to  tho  p(«rio<i  (*ovcrc<)  by 
the  travel,  and  not  lo  he  nttyiiblc  to  it  soltlicr  for  tiomtntitoitoii  of 
rations  coiKtumod  at  tlio  iK-stiiintion  whr^re  he  wati  plarod  by  bis 
orders  uii  di<iuoiu-d  tbitv.  viz,  for  four  ditvs  bonnl  »t  u  hotel  fit  the 
terminus  of  hia  travel.  '  P.5d,  S8,  Apr.,  1893. 

HI  A  1.  A  dismissal  of  iin  officer  by  onlcr  of  the  Presid<Mit  do<w 
uot  involve  a  deprivation  of  any  part  of  the  pay  due  him,  and  if  the 
onlor  18  HO  exprvitM'd  a»  to  dismisA  him  "without  pay  or  allowiuicos," 
or  iu  toruu)  to  tliat  otfitct,  it  h.  tis  to  tbin  portion,  unautliorizod  and 
inoperativp.  R.  10.  Sid,  Aiuf.,  lUGi;  4£,  73,  Dec,  187S,  and  470.  Jan., 
1880.  8o  where  a  legal  muster  into  serviee  of  a  voliiatcpr  olHccr  wtis 
rtvoktd  by  order,  after  an  iiitpr%-al  of  8er\'iM  rendered,  with  the  cffert 
(riven  to  llieorrier)  of  deprivinR  him  of  pay  for  suehsprvirc./K'W  that 
the  BOKrnlk'd  revocation  whs  unuulborized  and  inoperative.  A  le(;al 
executive  art  can  not  be  thus  nullified  to  the  prejudice  of  a  vested 
right.    li.  43,  470,  Jan.  19,  1880. 

in  A  I  a.  The  Executive,  in  summarily  dismissing  an  ofiicer  in 
time  of  war,  can  not  at  the  name  time  deprive  him  of  pay  due.  Nor 
can  the  right  of  an  oflic^r  to  bin  pav  for  any  p«riod  prior  to  n  eum- 
mary  dismissal  ordered  in  his  case  he  divested  bv  a  dalinf;  back  of 
the  order  of  dismissal.  Such  an  onler  can  not  "bo  made  lo  relate 
back  so  Ds  to  aifi-cl  the  status  or  rij^bts  of  the  officer  as  Ihey  existed 
before  the  date  of  the  taking  ffftet  of  the  dismis-sal.  R.  G,  S7.9.  405, 
Sept.  and  Oct.,  1864;  10,  1.  4.  July.  1864;  17,  670.  Mny,  I860;  SI, 
125,  Jan..  1S7I;  S5.  UH.  Jan..  1874;  4S.  75,  Dtc,  1878.  and 470.  July, 
1880;  C.  1G82S,  fi^pt.  IS,  1904. 

Ill  A  2  ft.  Where  a  seiitenre  suspended  an  ofDcer  "from  the 
service  for  the  term  of  six  months,"  held,  in  view  of  the  general  prin- 
ciple that  pay  may  not  be  forfeited  by  imptiration,  that  such  sentence 
could  not  properly  be  construed  as  intending  a  forfeiture  of  pay,  but 
should  be  regarded  aii  imposing  a  suaponsion  from  rank,  promotion. 
ftjld  command  only;  that  n  larger  mcaiuiig  hIiouM  not  be  ascribecl 
to  its  language  merelv  because  it  was  expressed  in  general  terms.' 
R.  SS.  4Sr.  Apr..  lSff7'. 

ni  B  2.  Section  l7tJ6,  U,  S.,  which  prescribes  that  "nomoney 
shall  bo  paid  to  any  person  for  his  compensation  who  is  in  arrears  til 
the  United  States,  until  be  has  accounted  for  and  pai<l  into  the 
Treasury  all  sums  for  which  lie  may  be  liable,"  has  not  in  practice 
been  so  strictly  construed  as  to  preclude  the  making  of  stoppages 
against  the  pay  of  oflicers  and  enlisted  men  in  such  monthly  nmounia 
as  to  leave  a  margin  for  necossan,'  living  expeiwes.  Thus  where  the 
stoppage  against  an  enlisted  moil  wa8  $100,  aJmsed  that  it  be  ci^d- 
lected  at  the  rate  of  $10  per  month.  C.  7415.  Dec,  1899;  5S9X, 
'D.C.  IS,  1897. 

Ill  B  3.  A  ei%'i]ian,  then  at  Pitt^riold,  Mass.,  was  duly  employed, 
by  tlie  engineer  ofiicer  in  charge  of  a  river  improvement,  as  an 

assistant  at  a  compensation  of  $1,50  per  inontJi,  and  ordereii   to 

&^ ^ ^ _^ , 

'  The  toruw,  ''to  l)OBUsiirii<l<tiifn)tii»orvicti"  and  "from  duty," am  ratvlyoniployxtd 
iu  tba  miliUT)-  en\\cv.  Ttio  fonu^  "to  ixi  euntended  Irom  rank  and  duty,"  oenirt, 
howfli-er,  inO.  CM.  O.  10.  A.  G.O.  of  1685.  Siupecuriun /roin  duly,  u  dintlnguitihed 
(roiti  HusptiiKJoii  from  nnk,  in  a  recogaJud  puOMBiiCiit  id  tho  naval  ncrviLi.'.  Il*r- 
trood,  lIMitud  1115. 
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report  at  Moiit^iiier>',  Alu.  In  subsvuuenlly  sollUtig  with  him  fur 
his  florvicfti  tiip  officer  allowed  and  paid  liim,  in  u<lditinn  to  his  galnry. 
Uio  nnuiunt  of  Jiis  expenses  of  travel  between  Mn-'t-iachusetts  aini 
Alabama.  Ilcld,  Uiat  siii'ti  allowuiKe  wu^  unautliorized  an  boiug  in 
excess  of  tlio  eontrart,  whiili  stipulated  only  for  the  pajniient  of  tho 
salary  uanioit,  and  vfa»  tiivrefnro  lergally  stoppnl  by  ilie  aocoiinliiig 
officers  a^uinst  the  enjrineer  officer's  pay.'     P.  4^,  tSS,  Oct.,  1890. 

Ill  B  A.  Pay  ihie  an  officer  or  soldier  etui  not  legallv  be  stopped 
to  reiiubiirso  u  tcle^apli  eoiupany  for  moneys  r«ceivod  by  a  9on;eant 
of  the  then  Signal  Corps  for  transmitting  private  messages  over  its 
line,  tlio  sJimo  not  being  a  line  "nperate*!  by  tho  United  States,"  in 
tlie  seii^e  of  the  act  of  Mart.'h  'A,  1883,  c.  \A'A.  and  tho  i[i<lebtvdiiess  of 

,'nited 
otlicer 
_       .       ^   ,  ,    „    or  tlie 

satisfaction  of  a  private  rJaim.  P.  SS,  171,  June,  1S8&;  C.  S^Jfi, 
Dec,  I89S;  S3S5.  June,  1900;  11383.  Oct.  10,  1901. 

Ill  B  6.  A  stoppage  dilTore  from  a  fine  or  forfeiture,  in  that  the 
tatter  is  imposed  as  punishment  for  an  offense,  while  the  former  i»  a 
nicans  of  rointtiur^(.-meiil  or  a  "charge  on  account"  to  make  j;uod  a 
Io8s.  A  stoppage  can  not  therefore,  iu  the  absence  of  a  statute  or 
r^;ulation  authorizing  it,  leaally  be  imposed  as  a  punUhinent  for  an 
offcTise.  P.  36,  87,  Oct.,  1889.  But  it  ia  entirely  legal  to  stop  against 
a  soldier's  pay,  under  the  Army  Regulations,  an  amount  required  to 
reimburse  tlie  I'nited  ^iutes  for  lo.ts  on  account  of  damage  done  to 

Iiiiblic  pro|)erty,  while  at  the  same  tune  bringing  the  soldier  to  trial 
IV  eourt^martial  for  the  offense  involved.  P.  6S,  481,  Dec.,  1303;  C. 
18!  15,  June  7,  lOOu. 

UI  B  6.  Tiie  United  States  is  not  aulliorizcd  to  stop  against  the 
pay  of  an  officer  or  soldier  an  amount  of  personal  in(lebtednes.s  to 
another  officer  or  snl.iiw,  though  such  indebtedne:^*  may  have  grown 
Oul  of  tiie  relations  of  the  niililar}'  i*crvice.  Thus,  in  the  absence  of  a 
eenience  of  court-martial  forfeiting  the  same,  an  officer's  pav  ean  not 
l»i;ally  bo  stojijied  with  a  view  to  tho  reimbursement  of  enlisted  men 
wlio  havu  deposited  with  liim  money  fur  safe-keeping,  which  he  has 
failed  to  return  when  required,  the  officer  being  accountable  for  ilio 
same  in  a  personal  capacity  only.  R.  IS,  610,  Aug.,  18$S;  16,637, 
Oct.,  1S65;  C.  11383,  Od.  16, 1901;  X008S,  Jidy  30, 1906;  £6833,  July 
£1, 1910. 


n 
4 


>  Jt  w»  held  by  the  Court  oF  Ctaliiu  to  BIllIngB  ii.  V.  8.,  S3  Ct.  Cla..  1S6,  Ort  Bab, 
101,  RflviMd  Slatutm.  which  dertaiM  Uial  th«  baltnros  flbtMd  by  m  anewitlllf 
otRetn  "lA^btwnriiitii'*  upon  the  Etfrt'li>vbrmif}i<^tluOovtrnmtiit''  did  not  con- 
clude the  Secretary  of  W'u  iu  th«  exerdne  o(  hia  lagnl  dbcretion  m  to  orden  imnmd 
to  bin  aiutioriliimlva;  that  uiid«r  tliat  Miction  tbo  docii>ion  of  tho  atcountiiiK  ofRfwra  ww 
conclurivo  DM  to  llie"  balance*"  atat«d  by  the  accounting  oflicere  Bud  Uicir  "dwialcHi 
thereon  "  fnr  Uie  purpotte  of  det«nnliiiii^  fur  wbat  amouma,  it  any,  warranta  may  bo 
drawQ  oil  the  Tnaniiy:  but  tbat  wln-n  Uie  accountii^  ofIic«t>  nfxiTt  an  oBlcer 
indebted  to  the  Unit«d  Slatw,  it  is  a  inatl«r  wholly  withtn  the  diarrMiua  of  the  8ec- 
r0tafy  of  War,  under  Sec.  1 7S0.  Revlaed  Suutw,  and  tlie  Amy  R««ulatioiw  "  wbothor 
to  order  a  slAppa^  d  tmy  or  nnt."  Soe.  alw,  McKoo  v.  V.  S.,  12  Ct.  CIm.,  SOt; 
longwill  V.  U.  3..  17  id..  291:  Hartion  «.  U.  8.,  21  id..  483;  *  Op.  Altv.  Gen..  3SS. 
The  accountinic  olBrera  of  thoTreasurv  have  not  tbe  biuden  cust  upun  uicmufrevl^ 
ing  Die  action,  currei-i  iiiK  llie  bupujhhI  mixtakw,  uc  annulling  Ibo  orden  of  Um  baada 
uf  (leparUneutti.  V.  S.  v.  Judus,  B  IluworJ,  86;  V.  S.  r.  Ualui,  107  U.  S.,  402;  BnXTB 
v.li.S.,  ]13id.,&C8. 
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III  K  6  a.  Wlioru  u  diturlinrgcd  muldk-r  rc^ulnrly  u»ii^i<Kl  Jiiit  Gniil 
sUt«menl.s,  wliioh  upon  prespntuient  for  piivment  were  found  to  call 
for  miiro  tlitm  wns  in  ffict  duo,  lirltl  Uint  iTio  di(fcn.incO  betwi>oii  iho 
amouiilpaid  mid  tho  uniuunt  crrutieuusl^  (.'idled  for  on  ibefiniU  state- 
ment could  be  made  (lie  subject  of  n  riaim  flgniiiRt  the  (liachnr^tid  hoI- 
dier,  the Bsaignor,  but  imt tuiiuiist  Ilic  UiiilfJ  Sttilvs.  The  ninii  linvliig 
rcomislwd,  it  was  furUicr  AcW  thnt  a  aloppu^e  against  his  piiy  to  satisfy 
the  rluira  above  n.-feiTed  lo  would  he  a  ittijopneo  t»  satbtfy  a  private 
claiii)  niiil  thorcfuro  nut  auUiurjzed,  C.  SsSS,  June,  iuOO;  JS6O4, 
Nov.  11,  t90S. 

in  II  7.  Whfro  certain  ofiircrs  hud  mmpproprintcd  niid  applioti  to 
their  uwti  use  (5S0.08,  vouipnny  funds,  rftxmmendcd  ttiut  (bat 
amount  be  stopped  against  their  pay.  V.  7ISG,  OcL,  180!/;  16177, 
Aug.  31 ,  imS. 

Ill  B  7  a.  An  officer  at  the  time  of  his  death  was  accountable  for 
$300,  company  fund.  A  board  of  aur^-ey  reported  (hat  ho  had  left  in 
litu  of  tlitf  uiouoy  an  uniiidorsi^d  Govi-niiiient  chock  fur  that  amount, 
payable  to  his  order  and  purporting  to  he  for  pay  due  him.  It  thus 
apponrcd  thnt  the  olliccr  owi-il  the  company  fniiil  £300,  and  that  the 
Govermui'iit  owed  him  the  same  amount  for  aidan,-,  the  fh>?i'k  not  hav- 
ing been  pnwcntc-d  and  paid.  AAvi^'^,  thiTofore,  that  as  an  oflicer's 
pay  may  li'ti'dJy  bo  stopped  to  reuiiburse  iho  tumpuiiy  fund,  $3110  be 
stopped  against  the  pay  due  the  deceased  ot]icer,  and  that  the  check 
referred  to  bo  rctunied  to  the  drawer  to  bo  canceled.  C  7967, 
Apr.,  1000;  15177,  Aug.  SI,  15)03. 

Ill  C  1  ft  (I)  (a),  fty  the  third  subdivision  of  Article  IH  of  the 
Exwutivo  order  of  March  30.  I8W8  (G.  O.  16,  A.  O.  O.,  18«8),  it  is 
provided  that  in  consideration  of  previous  convictions  the  limit  of 
puniithnient  shall  he  "disImnoraUo  dwrharirr,  furfeituro  of  all  nav 
and  atlunant-es,  and  confinement  at  hard  luhur  for  three  monlha.''' 
Such  a  sentence  means,  so  far  as  the  forfeiture  is  concerned,  forfeiture 
of  pay  and  alluwunccs  due  at  the  date  of  (he  discharge.  A  court- 
martial  when  it  has  the  power  to  award  this  sentence  uiav  award  a 
le«»er  one,  but  in  doing  so  can  not  award  confinement  sntf  forfeiture 
greater  in  amount  than  coniinenient  for  thruo  ■noullui  and  forfeiture 
of  pay  and  allowances  due,  or  its  emiivalent  under  the  rule  of  sub- 
stitution BUtliorized  in  the  order.'  ('.  3694,  Apr.,  1898;  8381,  Junr, 
IS'Jtf;  2751,  Nov.,  IS9H;  13734,  Dee.  g,  1002;  17803,  Dtc.  £0,  1904; 
1735S,Jtin.  11,1005. 

Ill  C  1  a  (1)  (o)  [1].  Where  a  soldier  was  sentenced  "{«  bo  <lii«- 
honornbly  discharged,  forfeiting  all  pay  and  allowances,  and  to  be 
oonliiied  for  three  months,"  and  the  dt-'^hnniirubln  disrharge  was 
remitU'd  in  appnmng  tho  sentence,  heid  (hat  the  forfeiture  was 
evidently  intended  (o  relate  to  pay  due  at  tho  date  of  discharac*. 
and  that,  as  tho  dischargo  bud  been  remitted,  the  forfeiture  could 
apply  only  to  pav  due  at  the  date  of  tho  receipt  at  the  post  of  tlie 
order  publishing  the  sentence.     It.  SI,  170,  Dec.,  1886. 

I  Since  tho  rtmdition  of  thin  npinion,  tho  Exacutivo  order  refvmd  Xa  has  boon 
ameiKlod  liy  iid<)intc  thereto  the  f<>l!r<u-inK  (O.  O.  88,  A.  G.  0. 1900):  "Artl<-I«  IX.  It, 
Id  cuu  wnero  the  limit  ol  ijiiiiiMliuivtil  u  didiooorab1«  dltwhoiv'.  furfi-tnin-  of  kII 
My  and  atlowancM  uiul  conBnernmi  ul  liunl  luliiir  fur  u  iilat(<d  tivrmintr  "f  tiumUu. 
dubononble  duchnrK"  ''^  »ot  *dju(li:i^l.  ilii>  limit  at  (orfeiiuro  cbiUl  Ik>  nil  puy  duo 
aod  to  become  <lu0  dtiriiitf  t]i«  pr(«fril».<il  limit  of  rauAueiueiil."  I^cf  AiC.  V  of 
Ksc<-iitiv4!onlur,  publiBhLH]  in  G.  O.  SCIi,  Witr  Ui-pt.,  IMS  (<.V»irt>Mnr.  MuquhI.  IWS, 
p.  60),  M  unoodtHJ  by  (i.  (>.  77,  War  Ovpl.,  19)1. 
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niCla  (t)  (a)  [:21.  ^Vile^e  aii  ofHc«r  wus  Ht-iitiMiced  to  bo  dismissed 
with  forfeittire  of  pny  duo,  and,  Niiliitor)UonlJy  if  t\w  anpmvnl  of  Iho 
aentcttro  but  b<vfori>  ouch  appmvul  lind  bfcti  promulgot'^'d  tu  (lip 
Army  or  the  offirpr  hnd  heon  oflifiallv  notifipd  of  iIir  same,  he  anptif^d 
for  and  nvcivt-*!  tlio  piiy  duo  iuia.htlil  l)mt,  inaHniurh  asthyforH-imre 
had  Hut  tfikmi  ofTet^^t  ut  lh(>  timi!  of  the  piiytncnt,  no  illegal  act  was 
rninmitted  hy  ihr  oflicpr,  and  thnt  the  pi»ymastor  who  paid  hini 
was  Hot  properly  I"  he  hold  acrouiitnhle  f<)r  ifie  amount  paid.  R,  tO, 
609,  jVoi'..  tSG'i.  So  where  a  soldier  in  confinpment  awaiting  the 
TcsaM  of  hi^  ti-ial  hy  rourt-martini  w«.>5,  rontrar].-  to  Army  rcfjula- 
tiotis  inr>,  paid  one  "raonlh's  pay,  it  was  hfld  that  Ids  title  thctvtn 
hecamo  tlioreupon  Vealed  and  was  iinatroi-t«i  by  thp  senlonce  of 
furfcilurO  of  all  pay  uud  altowaiicos  subsoqueiitly  published  in  hix 
ea^te.  C.  3258,  June,  1807;  H787,  June  IB  lOOS;  16056,  Sept, 
29,  1904. 

in  C  I  B  (2).  A  flflntcnce  oxprcsaly  forfoitinR  all  pay  doe  a  soldier 
appliea  only  to  pay  duo  him  under  his  pentline  contract.  It  will  not 
oiTi'-L-t  pay  wliicii  may  bo  due  (or  scrvioo  ivjidered  under  a  provious 
enlHtineiit  ami  not  yet  settled.  Jt.  I-i,  S7t,  Apr.  1805;  ^S,  73,  Dtc, 
1878. 

in  C  1  b.  Ill©  rule  preacrilwd  in  Aniiy  Itegulattona  to  Iho  effect  that 
coiiliiionient  and  foifpinii-e,  when  tho  sontMl«e  is  silent  as  to  the  lime 
of  their  t  akiriR  ofFoet,  Ktiidl  he  opertUive  fivm  tJi«  dale  of  the  promviga- 
fton  of  the  smlmce  in  ordfrs,  18  an  exception  (o  the  genera!  rule  that 
orders  afFceluif^  tho  status  or  rights  of  oUicers  or  smiltera  shfJl  tak« 
effect  from  notice.  But  where  a  sentence  of  dihrnis^nal  of  a  cailet  of 
tJio  Mititiiry  Academy  wa.*,  on  Ocloher  31,  181(3,  commuted  to  sus- 
pension from  the  academy  without  pay  until  August  28,  1S'J4,  hrltl, 
tliat  tho  general  rule,  in  tii'eabseni^eof  anvspwific  exception  of  sueh  a 
case  by  tho  Army  Ke^l(ition.s,  api>h<!(f,  and  that  tho  &ent«nco  as 
commiiled  took  etfeot  ujum  and  from  notice,  the  forfwture  com- 
niwu-iujj  to  run  from  date  of  such  notice.     P.  64,  ^80,  A}*r.,  J894. 

mC  lo  (1).  A  sentence  to  forfeit  all  pay  and  allowances  duo  and 
to  bet'Oino  duo  forfeits  commutation  of  qiiaft«rs,  fuel,  and  rations,  the 
aamo  heiuK  in<rlud<'d  in  the  tarm  "  idlowaiiccs."    R.  63,  £70,  Apr.,  1887. 

in('  1  d  ())-  \Vhero  a  nent^nee  of  a  soldier  forfeits  "all  pny  and 
allowances"  for  a  certain  pi-riod,  thu  uceossar^'  clothing  may  Iw  sui>- 
phwl.  All  prLioners  in  the  manual  custody  of  the  authorities,  civil  or 
militnr\',  are  entitled  to  Btilisistenco  during'  their  detention,  and  it  ran 
not  l>e 'forfeited  by  wnteneo.     P.  62,  SU,  Nov.,  1893. 

Hit' !  e  (1).  >Vlierft  tlin  recoi-il  of  the  trUl  of  a  deserter  was  do- 
stroyeil  hy  fire  before  it  couhl  bo  acted  upon  (and  it  could  not  he 
reproduced  from  existing  notes),  and  the  accused  u-as  tliereupnn 
r»'.it.iire«l  to  duty,  JlcW,  that  the  dmtruclion  of  tho  record  befor©  tho 
reviewing  authority  ha<)  acted  on  (ho  case,  had  iho  legal  elToct  of  an 
acquitt^  an<l  relieved  the  deserter  from  the  forfeiture  of  pay  duo  at 
(late  of  ilcsertion.     /'.  65, 181,  Aug.,  1S9Z;  66,  338,  Jitne,  1894. 

niC  1 1  {!).  In  a  caw  of  a  forfeiture  by  eeiitenoe,  of  "pay  duo" 
(or  "  pay  dun  and  to  bcconio  due"),  the  amount  of  pay  dua  and  pay- 
ablo  to  the  party  at  the  date  of  the  approval  of  tlio  sentence  is,  m 
ronl^mplation  of  law,  ictui-ned  from  the  appropriation  for  the  Army 
to  llio  {j.-neral  lix-aiiurv  and  becoiiies  public  money  and,  being  in  thu 
Treasury,  cannot,  williout  a  violation  of  Arlicio  1,  .section  W,  para* 
graph  7,  of  the  Cousliuitiou,  bo  withdrawn  and  restored  to  tlie  party 
except  by  the  authority  of  Congress.    U.  S3,  64S  and  059,  Aug.,  1867; 
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S8t9S,  Aug.,  tSOS.  and  567.  Mai/.  1369;  g9, 139.  July.  1869;  C.  1159L 
Nw.  IS,  tmi;  l.',U6S.  Jan.  20,  '!f)03;  inSlO,  Sw.  Uh  1903. 

nXC  1  J  (I).  HfU  tlial  money  aftruinfj  from  (o^feUu^(^s  duo  to 
Kt>uu>nt.-«ii  in  the  cases  of  soldiers  of  the  \nliint«*r  Array  tihinild  lie 
left  in  the  Trousurj-  luid  croditod  to  tfao  pay  of  tho  Anav.  C.  7696, 
Feb.  19,  1900. 

in  C  2  a.  A  Holdier  does  not  forfeit  clothing  money  duo  him  iit 
date  of  dischoiHu,  if  di»chai;ged  witlumt  koimr,  except  for  fraudulent 
enlistment.     asi07,  Mar.,  1896;  18393,  Aug.  6,  imS. 

m  C  2  b.  A  courl-martinl  in  culled  into  oxi-<U>nco  for  the  purpoxe 
of  tfnfori-iim  milititrj'  discipline  and  not  to  detennino  Questions  of 
civil  liability;  and  iti«  (indint^  aroiiot  ooiicliisix'o  an  tusucK  (|iiti>i ions. 
In  iKTonlimco  with  this  view  tlits  olFico  hiia  hold  Ihiit  t)io  acutiitut 
of  a  soldier  of  desertion,  inrliiding  the  criminal  olTense  of  ansonce 
without  leave,  did  nut  prevent  the  forfotluro  of  pay  and  ulluwaueoM 
»ccruiu4t  durin;;  tiis  aht^ence  as  prescribed  by  the  recutatiouti ;  i.  e., 
that  the  acquittal  was  nut  conchisive  aa  to  the  civil  ODli^atioD  under 
his  contnwt  of  vnltslmcut  to  furuiith  his  uenioiuil  sorvioes  in  coa- 
Biderationof  his  pay.     C.  WGS,  Mar.  6,  191)2. 

ni  C  2  0  (I),  lirld  that  one  who  had  entered  the  Army  by  a 
fruudulent  enhstmcut  was  not  entitled,  u{>on  his  summarv  (hucharf^e 
vithnut  honor  on  tho  di-scuvery  of  tho  fraud,  to  bo  paid  the  (ravel 
aUiytmitce  provided  by  socliou  I'J'JO,  11,  S.  Ilio  princiiilo  that  tho 
party  to  a  contract,  ajjainst  whom  a  fraud  is  eoramittcd  ny  the  other 
party  in  entering  into  tho  contract,  may  at  once  i^escind  tho  contract, 
the  (Jefrauding  parly  tliereupon  losin-^  ail  rij^ta  and  pn)fits  under 
it,  applies  eoually  to  contracts  of  enlistment.     P.  64,  373,  July,  1892. 

ni  C  2  c  (2).  Ill  the  vAHe  of  a  soldier  dischiu'j;ed  without  honor 
from  the  Anny  because  of  his  punishment  by  a  civil  tribunal,  held 
(in  view  of  tl'ie  ruling  of  tho  comptntUer  on  tho  point)  that  the 
soldier  nia\'  be  consiilered  as  hnviii);  been  dischari^ed  "bv  way  of 
punishment  for  an  ofFenso"  within  the  meaning  of  section  1290, 
K.  S.,  and  of  tho  act  of  March  2,  lOUl,  which  provides  that  the 
aoldiersodiacharped  slial!  not  receive  travel  pav,  G.  14937,  July  IS, 
mi3;  14042,  Man  22.  1.VJ3. 

HI  C  2  c  (3).  iJiscIiarKes  are  panted  by  way  of  favor,  upon  the 
application  of  tlie  soldiers  rlieible  therefor  and  subject  in  each  case 
toawaivorof  travel  allowances.'     C.  15176,  Stpt.  4, 1903.     Htld  that, 
this  waiver  could  legally  be  required ;  and  that  the  soldier,  by  api>Iy-i 
ing  for  the  discharge,  c<in«ontj*  to  such  waiver  as  a  condition  upoa^ 
which  the  discharRe  will  bo  pranled.     C.  186$,  Dee.,  1895.     ^^  tlio 
disrhai^e  can  bo  granted  only  by  the  President  or  Secretary  of  War, 
a  department  conuuundcr  htis  lio  nuthoritv  to  rcfiiso  to  forward  an 
application   therefor.      C.  B03,  Aug.,   1894;  9336,   Nov.   S6,   1900; 
l.'/HJ2,  Jan.  19,  !90.'i;  /.^9.^7,  July  11,  1903. 

ni  C  2  0  (4).  A  soldier  sonloriced  to  dishonomble  dischnr-'u  only, 
beint;  discham'd  by  way  of  punishment  for  an  ofTen,se,  forfeita  Hia 
travel  pay  under  section  1290,  K.  S.,  by  operation  of  law.  C.  $608, 
Aw.,  1897. 

■ 

■  See  II  romp.  Dor..  2R2;  VI  id.,  3SS.  See  par.  8,  0.  O.  90,  War  Deparlmeot, 
■erln  1911,  whirb  ntadx:  "  liiwhaifM  by  bvor,  u  diMmRuiiduMl  rr<itn  purcluuH.',  aw 
illegal,  and  will  not  bt-gniuiod  except  under  the  coiulitluneaet  forth  in  pnr.  |)i>l  ihia 
or Jer.'*  Soldinra  diachiuscd  under  p«r.  0, 0.  0.  DO,  1011,  are  euliUed  la  travel  pay. 
VI  Ouap.  Dk'.,  086. 
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in  C  2  d.  Wlicre  u  revolver  was  tost  by  a  soldier,  ftocl  Iio  wm 
acqiiitU-d  by  n  oourt^tiiftrtial,  but  the  iindiiif^  were  diaannrovpd; 
heui,  thitt  (Jio  oust  of  tlic  rovulvu'  fthould  bo  chained  Bguiwt  liig  pay. 

c.  ssm,  Oct.  15,  torn. 

.  ni  1)  I .  Tlie  nn\y  Jine  known  to  Tnilitary  Uw  U  tJio  fine  authorizod 
to  bo  imposed  by  way  of  punishment  by  sontt-aco  of  court-martial. 
No  military  commaiidnr  U  em]iowi>r<>d  iinder  any  circuniataiicea  to 
immii^e  a  tine  u)kjii  an  olliccr  or  a  soldier.    R.  S,  444i  ^'*!fi  I86i. 

ni  D  'J.  Fiiic«  tMl}u(i;it'J  by  courls-miirliul  accruo  to  tbe  t  nited 
States.  A  conrl-martinl  cun  not  impos<>  a  fine  for  tlif  benpiit  of  an 
indi\'idna].  nor  can  a  fiti«  mljudgt^l  iii  ^cnrnd  torint«  bt-  iu  nnv  part 
appropriated  for  Uu>  benefit  of  an  individual  by  executive  aiitfiority. 
H.  7f  6e^  S43,  Jan.  and  May,  I8O4:  8.  63S.  Ju»f,  tS<ii.  A  eourt- 
mortial,  in  scutenriug  a  party  to  pay  a  fini>,  has  no  authority  to 
direct  the  eolloction  of  the  same  by  a  proroat  mnrahal,  or  byany 
rouipulnory  pro«e.t<<:  such  a  dircetiun  wide*!  in  a  sentcnev  should  Bo 
di(ti«'j;iirded  ns  mere  stintlusa^.     R.  8,  S08,  vl/w.,  ISG^. 

HI  I)  .1.  A  fine  is  dislirigiiUhed  from  a  "atoppagc."  The  former 
i^  a  fwiUftinful  and  llieri-rort'  iiu[Hmabli>  only  by  courl-ninrlial.  Th© 
latter  is  n  charge  on  account,  bomp  nn  enforced  reimbwrecment,  by 
inean»  of  a  debit  enl4>r<'s!  ngniiMt.  (ho  nay  of  the  party  on  the  rtilb, 
rithcr  f-ir  an  amount  due  the  United  States — as  foi-  the  value  of 
]>ublic  property  lost,  extra  clothing  issued,  rewunt  paiil  for  appr^- 
licnsion  as  a  deserter,  etc.,  ur  for  an  amount  due  an  individual  and 
i-.\prcsslv  authori^yl  by  law  or  reculation  to  be  thus  charged.  R.  SS, 
467,  J'lh.  1874:  P.  .^.  88.  Jan.  1890. 

in  K  1.  A  sentenfo  forfeiting  pay  can  bo  remitted  only  as  ^°  P*^ 
not<liicand  payable  at  the  date  of  the  remission.  H.  I,  SOS,  Oct.,  1862; 
8,  SOS,  S?e,  June,  1804;  •'>■  '<%  May,  1804;  10,  678,  Dtc,  1864;  S5, 
H7S,  May,  1874;  60  SSI,  Apr.,  1888;  P.  S4,  S34,  Au(?.,  1889.  Where 
a  soldier's  pay  has  been  forfeite<l  ?)y  an  eNconted  senlcnce,  no  mere 
amendment  of  the  mustcr-roU  upon  which  tho  »ame  has  becu  not'Cxl 
can  operate  to  undo  surh  forfeiture.  R.  SO,  44.  Sept.,  18G9.  If,  how- 
ever, the  !«onteneo  was  in  fact  illej^l  and  void,  tlio  soldier  should  be 
credited  on  subset) uent  rolls  with  tho  forfeiture  as  havir^  l»een 
illMnlly  collected  and  tho  amount  refunded  to  him.  f^.  6S9S,  A'ov., 
ISSS;  11594,  ATow.  IS.  1901;  U7/,S,  Dee.  11,  1901:  11780,  Dee.  gS, 
1901;  11670,  Jan. 8, 1902;  12598,  May  10, 190S;  16m6,Set4.t8, 1904- 

in  F  I.  The  sentence  of  dismissal  in  the  case  of  a  West  Point 
cadet  wat)  cmnmulcd  to  suspension.  Held,  that  no  forfeiture  of  pay 
wad  invidvcd  in  the  suapenaion.'     C  StS0,  Ma'j  26,  1897. 

CBOM  RRrRBKNCB. 
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■  Sot  32  Ct.  Cla.,  U».  _ 
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PAYMASTER'S  CLERK. 
Appointmtnt  of, , flMOrncB  III  B  2. 

PEACE   OFFICER, 
Amtt  of  daerUrt Sm  Dmsktion  III  A  (oil;  V  A  toG. 

PENAL  STATUTE. 
J'orty-tighth  artiett  of  war Soo  Akthm-ksqi"  W*ii  XLVIII  D. 

PEKAITIES. 

Sue  Ct»mi*CTs  XIX  t..  XX. 


PENALTY   ENVELOPES. 

PWo/. S'lw  rouiit3!.'irATioS8  II  A  (o  B. 

Vit  o/,  bg  militia J?i*  Miuru  XIV  A. 

PENITENTIARY. 

Ckmeney S(w  Ahticlk*  or  Wa«  C'XII  A  1  c  (1). 

Confintmait  in •.<,.» Sm  AttTiCLr.n  or  Wak  X<'V[I  A  to  G, 

lt&HF.xno>i  X  C  1:  2. 

Dtlli'mi  of  }rr!mnrr  to See  Uncu-UHB  XVII  A  <  h  (I). 

biichargf  \L-ilhoja  honor  far  iitrareetvtian  in. Sv»  DnCHAnOH  III  P  1. 

ifili^lion  of  c/nfiiirmtnC  in ,,,..8««  DraciruNIt  XIV  H  3. 

Senltfux  la  confi'irmtnl  in Sws  Duili'iJKK  XIV  E  9  o  (17);  g;  g  (I). 

PENSION. 


L  ARMEn  QUARTEHMASTKR-S  BMPI-OYKKS, 

A.  Is  pBiun-iKKS. 

1.  Did  nnthuvc  pomrioDulilc  ttittiu 

n.  PENSION  MONEY. 

A,  ItEroKK  Patnsnt  Not  Subjrct  to  Attacumbkt. 


PagtSTI 


Z  A  1 .  During  tito  Philippine  iiutiirrertinn  a  force  of  amioci  Filipinos 
wua  fiiriiUMl  in  tho  C^imr(crnia.skT'!*  DopArtinciit,  which  in  tho  ciiso 
of  certain  orKoiiizations  was  cjillecl  Alucsbobo  Scouts,  Hfld  that 
this  was  an  organization  of  ch'ihans  and  that  they  had  no  peiuiional>lo 
status.     C.  IWSl,   Fth.  27,  1902,  and  Apr.  S9,  190S. 

II  A.  Held  that  pen«on  money  U  exempt  m»m  attachment  or 
seiKiire,  under  Section  -(TIT  K.  S.,  l)oforo  jmyniwit  U^  the  pensioner, 
but  no  such  oxL^ntptiun  exists  in  favor  of  prupi^rty  purchased  with 
pension  money. '  C.  6S9S,  May  IS,  ISO!):  HTJO,  July  HO,  1899; 
7SAi,   Mar.  17,  1900;  S^SO,  Dec  5,  1908;  ^-i-iC,  Jan.  19,  1909. 

CB08S  BBrSHBHOE. 

,;lifniinufni(fon  of  pennon  lava Sc«  ENun'iiiVT  I  D  3o(l). 

Rttired  offietr  a*  manttl  in  out  iff. See  ItBTiHKNeVT  I  G  2  ft. 

Thxationofjtentioner SeeTax  1  lo  II. 

Wmmy  ngM  to SMOmcn  HE  A  &. 


■  Sm  Mclnt^h  v.  Aubmy,  18S  U.  S..  122. 

tlenu>. — In  some  S[al««  liuida  purchased  out  of  pciulon  money  un-  exiiii|>t  (mm 
taxiilion,  but  then!  in  no  HUrli  vxi'mpliuii  unctur  any  law  of  tlio  United  Sutnt. 
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PERSOHAI  PROPERTY. 

8«>  Pwaiic  propbutt  I A  i. 
Ptd)lie,fanttolb*ioiitudbySttretargo/War,8*«  PusuoPuorRRTl  I  C. ; 
Public,  title  to  n/Ur  irtatu  ttf  ptau See  Waii  I  D  1. 

PEKSOITAL  SERVICE. 

UndtT  3709,  Revittd  SlaluU* Am  CoM-rxAcm  VII  D. 

PERSUADIKG  TO  DESERT. 

See  Abticle  op  Wa»  IJ"A3 

PETITION. 

8y  officer Sea  DiMOPLOtK  II A  Id. 

PEXIIPPINE  CONSTABUURT. 

Sen  TtiiiirroniM  IV  B  lo  I 

Cotntnandbychut/of S?o  AntiT  110  I  si'2n(^l),j 

OJfieert .See  lit-iiutiiENT  II  A  3  k. 

PHILIPPINE  INSITRRECTION. 

PHILIPPINE  ISLANDS. 

Soc  TtRRiroKru  IV  to  V. 

Civil tonfU,  juritiielion  o/. SeeARrifLKs  up  War  LVIt 

OivS  fovtmmtnt,  dutf  vM See  Assmni-k  I  It  lB(3). 

CiM govffitor. , ■ ."^eo  Anur  II  (t  3  a  (!)■ 

Civil  tiXct See  Oppirs  IV  A  2  d  (!)  to  (3); 

College*  in See  MiuTAiir  iNimivfinoN  II  B 

S«e  KBTntKUBMT  I  K  J  " 


PHIUFPISK  SCOUTS POUCV. 
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PHn.TPPISE  SCOUTS. 

»i>o  AuMr  II  to  III. 

Ctrtijlealt  o/ merit Se«  In«ionia  or  UBRtr  II  H  3. 

Chief  of  Cofiitabulary , SwAukvIIG  I  a;  2  a  fl). 

DtalA SooGiuTcrTT  IBS* 

Dttertion S«e  Desiktion  XI V  It  1. 

Intane 8(<cD»ciiAiiiie  XIII  U-t  b. 

Anur  II  U  I  A. 

Not f onion  tfnirt Soo  Rctireuknt  II  A  4  c 

OffUer ScuKennaHKKTl  B5u;II  A3;D2. 

PartoJIif-piUaArmy Soo  AllJIY  I  G  2  n  (2)  (a). 

AnntxKs  Of  Wah  I.XXVII  A  I. 

DiHCUAiKii:  VI  D6. 
HemlitmeMhonu* S<t<i  Pat  and  alujwaxcm  IC5«. 

FIKATES. 
Ktmvrry  of  property  from  latxngt Ro«  Claiu*  VI  A. 

FLEA  IN  ABATEUENT. 

S«.  UiHtii-uNE  II  D  17  n;  H  3;  IX  F  2  a; 
XIV  V.  7  r, 
Ineomci  dueriptioH Srn  DtHapu.SK  XIV  E7», 

FUBAZV  BAB. 

OiWumihiliit .,.., BeeDtsciiARai!  XIII  D6b. 

Dttertion  tau* , Kt-o  Auticlkh  oif  Wau  XLVIII  F. 

Pardon , ,..,.Sm  DtxctruMK  IX  t'  1  n  tob. 

SlatvU  of  limilaCioni Seo  Articled  or  Wab  CIII  B. 

PLEDGE. 

Abstain  fnmt  uae  oftiqwr See  Paiidon  XV  A. 

Aerompansiag  rmfftMtion BueUmcs  IV  V  4. 

Violaluin  of. Sm  A  itTicxxM  or  Wak  LX I  B  6;  LXII  D. 

POUCEUAH. 
Witruu/tuof. Son  DrmjtPUMS  X  18, 

POLICY. 

Charatlrr  haw  aJfcOed  by  trial Sm  Knuatmsn-t  I  D  3  d  (5). 

Cintaiilltfiritir*,  UimingpritontrMOWto.  -i^co  Armt  I  A  0, 

Civil  ff'itU,  dtfaat  o/oSicert 8t«  Aimy  I  U  r>  a. 

CoUeelion  of  Brival4  Otili titx  I'utVATX  i>kiit>  IV. 

ConffrtuioTwl  rtli^/or  offitert St^rr  Anuv  I  B  tia, 

Covnttl/oraasuttdoffioert 8«!  DiBCifuss  V  G  6. 

DtttTlert,  rttnlittJiunt  of, Sou  Khuntmknt  I  D  n  c  (14). 

IhscDAitas  II  B2b. 

DitAvffviiOioat  honor 8oi>  DiscaAiiOB  III  It;  B  1  to  6a. 

Ditfllarffe  tcillioul  honor  not  to  be  ^iivn  after 

eivfiiuiat.. ..Soe  l>ifiCRAnoE  III  B-l. 

Duciuirrje  tvilluiul  honor  tiuC  given  afifr  trial 

oniiMue Sno  Dt-HiiiAniic  III  II  5. 

EnlintmniU,  Min-indHuyrial See  ENi.i*T»iRsr  I  A  6. 

FrauihiUnl enliitmentt,  ditpotitiontif See  ENU^TMBNTit  1  A  9  K  tok- 
Jw^^vIJiiomUOnvcniliuro&'fnMfKuffoni.SooAiiiiir  I  (i  3u  ('0  (i^f  [<]■ 

Uihlary  in»truai</n  of  timliata S<W  RrnRRMENT  I  K3c. 

Mijior,  agehow  fittd S(«  Uibcraiiok  XII  B  1. 

Minan.  di»tharg«of. Sw  DiscrttAROB  XII  D  1;  2. 

NciilmU)ij  eoopmttion  uiilh StaU See  Armv  II  K  1  g  (1)1  (2), 

ttitnliilmeiita/ilesrrltrt Sm  DtUHA RO R  II  B2r. 

Sentence  »<l  axiik SvaDieciUHnii  II)  BSa. 

Triatinfaitvfhominde BooDbctpunk  XVII  A  4g  («>. 

Vnilai  Slata  in  t'htiippine  Ubault Beo  Ouilis  VII  A. 


.1^ 
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POSTO  BTCO — PtsiT  EXCllANGB. 


POKTO  RICO. 

CivUoffietin SmOrriCv  IV  A  !«(0)(<i}. 

QJUsei Sm  UiuTARr  Is'irmrtrnoN  II B 1  g. 

RmsBUKNT  I  K  3  c. 

Fund*  y. Sec  CuuKB  V. 

ilitii9rfto«iinit»i'>i\,«)n/inrn\enl'^nati*t*.Sno  ArpnopRUTiONn  LXI. 

Unitary  povenimmt  mtlOJH* Sm  Pcsuc  Mokbt  I  I. 

ffaliva,eppointmentof. Sm  Omcit  III  A  1  c  (2). 

Prmmteovru S«n  Wak  I  C  8  a  (1). 

fubliedoniain See  War  I  C  fl  c  (3)  (/)  HI 

Public  praptftg Sov  Waii  I   1>  1, 

Prtnitlment See  DiortruKK  XII  I)  2  «. 

BtgimtmalappoiTilmenl*.,., SmArky  1  G  2  a  (1)  (a);  (b). 

OrwcB  III  A  I  c  (1). 
ffmmiynty  over Sao  Ekumtmkkt  I  C  1  e  (1). 

FOSSE  COMITATUS. 

S«eARUT  II  F;  I  1. 
Alatka 8«p  Territories  III  B. 

POST  COMSUNDES. 

Chu/rh, tariwil rt^uirt alUndanu at Sou  AuTifLKa  o?  War  I.II  A. 

CiMimt Sm  CuuNAMi  V  A  2  k;  3  a:  b;  c;  c  (1):  d, 

(1);  f;  k:  »■ 

DuciPLtKS  XVII  Ale  (4). 

Punuo  pRonuTV  II  113  b. 
Death  of  ogieer  or  vilditr Soo  AnncLM  or  War  CXXVII  A. 

ComiAND  VAT. 

i>u(j/,  a/uJtiM  on S«o  Articxba  or  War  XLVIIl  U  1, 

Ettieib  auliuiriii/ Sec  C»miiaki>  V  A  2  «;  f  4, 

Fifb/'/oiirlh  ariAJ-Uaf  uiar , S(h>  Articlbo  or  war  I.iV  A  loLlV  112. 

F^-riin'h  aitide  of  war Sw  AHriCLta  or  War  LIa  A  U>  L2. 

Oentnl  court-martial,  au-lhoril^  fmt Sc*.' Co  mm  and  V  A  4;  5. 

Jmnt  rncampment Sw  AR-ncLRK  or  War  CXXIl  D, 

Leave,  grantiiuj  t^, , SmAbsbmcs  I  U  1  c  (1), 

CoMUAJto  V  A  I  b. 

Mitigalion  by SmAbticuii  nr  War  CXII  E. 

Offieer*.  relitvtd S««A»eBMci  1  B  1  e. 

COMMAND  V  A  I  a. 

PiM atkange  coujitil Soo  Govkiinmiint  Aobnciks  II  J  S. 

pTiviUgurifwirdby , SooCommano  V  A  2  r. 

Salooni.fU Se«i  (''OUMAND  V  A  2  b. 

Sentmet.toMpeiiMionof. See  Dihihi-u.vk  XVII  A  4  a. 

5ict,  RonCroI  owr , Ron  Comma vi>  V  A  2  d. 

Summary  eowt > Sco  Di^ciplis'b  XVI  E  (a  F. 

Ttlegnma ScvCoMMUKu-'ATiuNa  III  A. 

Travttorderthy SooOommasp  V  A  1  o, 

Warrant  o/arrt*t,  rtteiptiJ. See  Articles  or  War  CIl  I. 

Writ  o/habau  corptu,  nrtipf  of. S«e  Cummanii  V  A  6  a;  b;  b  (1);  (I)  {a). 

POST  COHHISSABT  SEBOEANT. 

Summary  diidtargt  of Si'c  D:niiiAinir.  XXV  A. 

POST  EXCHAJIOE. 

See  <rOVKIt.1NR!tT  AOSMCUa. 

Appnjfriatianfor ,.So«  AprRonuAnoss  XXIX. 

Omtnttt  b]f See  Government  ADEvasn  I  B. 

Dthtto SccArtici.es  or  War  LXII  D, 

Laundry  viork Soo  ('osj-nAr-rs  VII  I, 

£t5fwy6oofca See  Pu  sue  fropektt  IXASa. 

UUitia BaeMuamXVloXVI. 

Seimhurteimnt  by  rtlifedtoUitr Baa  Rxtirkmkmt  II  C  2, 

Stoppage  of  pay  loreimhurm See  OovRRXtiSKTAGEKctx!*  I  B. 
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POST  HOSPITAI, 

Slv  A«uy  I  G  3  d  <8)  to  II. 

POST  LIBEABY. 
Boott/or SnePuniJo  monKrt  IX  A  3  a. 

POSTMASTER. 

BxikUdmmn i^c«  Ahmt  1  K3>(I). 

Oaa ly .Si-uOKPictlU  A8b(2>. 

WitMn/efOf -      ....See  HlBflMJSt  X  I  9, 

POST  NONCOICHISSIONED  STAFF  OFFICES. 

SroAiiMT  1  E2a;Ji;«, 
Summary  ditfhargi  tij. .    8i'«  lliucnAitnB  XXV  A. 

PRACTICE  KAACE. 
Evofiono/. .S.-i- Aarictsa  or  War  XXXII 0. 

PEESENT. 
Aeetptanctof,  byoffieer Bt-L-  .Kuitf  I  ('  K. 

PRESIDENT  OF  COUST-MAETIAI. 

SmDmcifmmb  VIOlUiS;  VI[C2;  IX 
LI. 
Rtmrd  portttUd  t>^ 8m  DtsctPUNX  IX  N  4. 

PRESIDENT  OF  TTlflTED  STATES. 

A*  CommandtT  in  Chiif. S«b  Aiimy  I  -K  [»  II. 

An  trimrtiin'j  aulhiiritij , 8e«  tiiHiiPU.S'K  III  B  lnC. 

Diir€4pat  to Sh>  AnTiQi-RS  oP  War  XIX  A. 

A*  Rtvitwing  AMiharity SwDumruNB  XIV  U  tul. 

Pardon  by Sco  Pakdok  I  to  II, 

PRETIOUS  COITVICTION. 

Son  ARtiPtM  or  War  I.XXXIV  C  8, 

Board  of  oMerr» SeeDiscuAROB  IIH'. 

Sndena^. SoeVncm-isK  XII  II 1  to 2. 

0/deitHian 8m>  nttiiBRTioN  X  D. 

PRISONER. 

Oatmmt Si<«  Command  V  A  S. 

Ilbfallf  rttauiJ SmDificiPLiKKXIVO. 

Jnttmfii SwAiiMvII  K  1  b  (I), 

PRISONER  OF  WAS. 

S.-of..AIM»  VIII. 

>!.?.iWarI  C  U  K)I2. 

Abut  of. bl•cWA»It■8»[3)(rf)(5^ 

Charge  Iff  tktfrlion  mnniyd. SeaOmHRnov  XM  4'  1. 

Enti*Uuni  rff. .„,..,... 8m  Dukhtioh  I  C  2. 

JVwkr ou(  q/'. .'. See  DiscBAHOB  XIII  V. 

VOLDNTBRR  ARMT  IV  D  1  B  (4)  (c), 

Offierr  <IitmuiMl<>/. , SwOmcB  IV  R  1  a. 

Trial  by  mUilofy  fommiuiim S<w  War  I  €Bit[3)  (&)  (2);  (r)  [1]  (a}. 

PRIVATE  CORRESPONDENCE. 
Brdtmctof. »«•  bmapuNK  XI  A  lT((l)(a). 
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PRIVATE  DEBT. '  ^^^^H 

L  DISTINGinsnED  FUt)M  DEDT  TO  UNITED  STATES Pagfa76. 

n.  STOPPAtJE  OF  PAY  FOR— ACT  OF  JIH.Y  16.  lRfl2 PagtS77. 

m.  WAR  I>E1'ARTMENT  WILI,  NOT  PROTElT  OFFICERS  AND  SOU 
DIERS  AGAIXST  SUITS  TO  COI.I.EIT  PRIVATE  I>EIITS.  COUNSEL 
NOT  FURNISilKn  TO  RESIST  EXE(l"nON  ALTHOUGH  JIIDO. 
MENT  ARISI^S  OIT  OF  OFFICIAL  a)Xm'tT.  ^d 

IV.  PRocKDiRE  ON  Complaint  OF  FAILURE  TO  PAY '^"nlH 

T.  JUIMIMENT  CONCLUSIVE  AS  TO  INDERTKDNESS P^tlS^ 

VI-  DEBTS  INCURRED  BEFORE  ENTERING  PERMCE. 
Vn.  WHEN  LIST  OF  PRIVATE  DERTS  MAY  RE  REQUIRF.D  OF  OFFICER. 
Vm.  Ol-TirERS  MAY  NOT  APPLY  MONEY  OF  SOLDIER  IN  THF-IH  (TS- 

TODY  TO  HIS  PRIVATE  DEIITS Pa^  fi/U). 

H.  ARREST  OF  SOLDIER  ON  MESNE  PROt^ESS,  ETC.    SECTION  12a; 

REVISED  STATITES. 
X.  DEIITS  OF  CIVILIAN  EMPLOYEES. 
XL  EXEMPTION  FROM  ATTACHMENT  OR  EXECl'TIOX fafim. 

creditor  as  dUtuiguislicd  fi'om  tiu  iiidvbuHliicsi  to  lliu  Unitvd  Slates  ^M 
to  nn  ajjency  or  inslruiuentolity  of  the  Unit  c  d  Stales.   The  fact  that  ^^ 
pBrtii>.s  cniiiipctcd  with  tlio  alleged  inrh^htcdnow  are  mi'iiilK-ra  »if  Uio 
Army  dooe  not  altw  tho  privato  fhurarU-rof  the  uuichlt'dnass. 
144^8,  June  SO,  lOiO.    Tlio  fact  that  tlio  indflbtoiinc-ts  ha.t  Rrown 
of  Uio  roliitioiis  of  tho  iiiiMlary  acrvico  dins  not  allor  tho  privs 
chararter  of  the  indrbtpdncss,  as  whero  a  discharRed  sohlior  rpgular( 
a8.tigucd  his  final  slatenumts,  wiiich  iipmi  prcMcii t jiiont  for  i)uyint- 
wvro  found  to  call  for  more  than  wna  in  lact  due,  uiid  the  soldU 
roenliated.     Utld,  that  the  dilTerpnro  botwoen  tiie  nniper  nmui  _ 
wliicli  iKHA  jinid  and  tho  aiiioiuit  crronooiLsly  callod  lor  on  the  fina 
statements  was  not  an  indebtedness  owing  by  tlie  soldier  to  the  United 
States,  and  tiio  par  of  the  soldier  can  not  bo  stopped  to  satiafy  it. 
C.  !36Ui,  Mar.  20,  mS;22S.'J,Oel.  S4,  i907.    So  where  a  diacharged 
soldier  regularly  aaaiRned  his  final  utatrmcnts,  whirh  upon  prusent- 
nieiit  for  jmyiacnt,  wore  found  f  o  call  fur  more  tlmn  was  in  fact  due, 
hdd,  that  any  claim  growing  out  of  tho  fact  that  the  ofitrer  signing 
the  final  statements  made  erroneous  ontrtc«  on  them  wm»  not  a  clai^^ 
in  favor  of  tho  United  Slates,  but  was  a  private  claim  in  favor  of  t^H 
assignee.    C.  ISG()4^  Auff.  17,  1911.  ^^ 

In  tlic  following  mstanccs  it  was  held  that  the  indobtedneas  wna  a 
private  indebtedness  for  (he  aalisfaction  of  which  the  ofliwsr's 
soldier's  pay  cnnld  not  be  stopped  or  diverted.    A  claim  by  a  m 
against  her  husband,  an  Armv  officer,  for  support  of  heraelf  an 
children  {C.2G'.)S5,  Juli/  Ifi,  1.^10);  or  a  decree  for  alimony  again 
an  Annv  oliifor  or  soldier  on  tho  netive  or  rctiretl  list  (C.  S500,  Sei 
6,  l897;6Sfi2,  Aug.  15,  ISOO;  ]:U3!>,  Oct.  l-U  1902;  171*1^,  May  4,  K 
S2S58,  Dtc. .?   im7:  2(11)91,  Juhj  SO.  1910) ;  ISS$S,  Oct.  19, 1910:  or  A 
decree  for   alimonv   against  a  soldier,  rendered   before  enlistmen^i 
iC  7635,  Feb.  J.  1900;  ll^S.i,  Oct.  16,  1901).    A  claim  by  tho  wiM 
based  on  a  format  »ei>aration  agreement  tluly  signed  tiy  an  Anr^' 
oIFicer  and  Ins  wife,  whereby  he  agreed  to  pay  her  a  fixed  snm  jien- 
odirally  and  to  deposit  his  pay  aciMunti*  re^ndnrly  with  tho  propcx 
paymaster  with  nn  ind<>r»emont  directing  the  paj'master  to  )>ay  nis 
wile  a  certain  sum  (tlie  reason  being  that  the  ofiicer'a  pronibio  in  tJiO 

'  Preiwivd  by  Mnj.  II,  M.  Murniw,  juclgi'  udvocato,  xmUDt  to  tho  Judit«  Adrocalt 
Genorol,  Uniicd  Smti^  Army, 
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lent  was  equivnli^ut  to  n«  more  than  an  acknuwlpdgment  of  « 
pnTato  indebted nefls).  O.  gG9!)l,  July  22.  inin.  A  tlniin  ftj;iuiisl  « 
soldier  for  tnxoK  dtic  n  Kttssinn  C<»niniim»  fmrii  whirfi  tlii^  soldier  had 
emigrated.     C.  S.',!.m,  May  H,  IMO. 

Pay  clu«  a  swldicr  can  not  b«  sloppod  (o  mmbuivo  a  tfllegraph 
cctmpoiiy  for  nionoj-s  received  by  tliu  Mildivr  (a  serpieiml  of  th«  Signal 
Corps),  for  transmitting  privatfl  messaRea  over  itn  lino,  tho  8am« 
not  being  a  lino  "operated  bv  tho  Uiiitcfl  .Stat'es"  in  thu  Dense  of 
the  aet  of  Marrh  3,  I8R3  (22  Stat.  616),  aiid  tlio  indebtwinesa  of  the 
feiK*wit  then^fore  being  to  tho  tolejri'aph  companv  and  not  lo  (bo 
United  States.    P.  61,  I8S,  Aug.  24,  /*3S. 

Notwitlialanding  that  an  offieer's  mess  is  aided  by  an  allowance 
iiT  nulilie  (]«nrten<  and  fuel,  siurh  a  mesa  is  a  privalo  undertaking 
uikI  indebtedness  duo  from  an  officer  can  not  bo  slopped  aftainst 
his  pay.  C.  18018,  May  IS;  t9<f5.  N'otwithstandinc  that  tho 
ref^uIiitiunK  for  tho  goveniment  of  tho  Infantry  and  Cavalry  School 
provide  that  the  commandant  may  "as«iijii  an  offieer  to  the  duty 
of  sujiervisinf;  tho  accounts  of  the  messes  established  for  tho  aecom' 
^odntion  of  student  ofticent,"  it  appearing  that  HUch  incssest  are  not 
operated  by  the  Vnited  States,  and  that  no  (Jovemment  oblitration 
ia  incurred  in  resport  to  tlieir  mainlenanre,  the  indebtt^idnct^s  of  an 
oflicer  to  the  ollicers'  mc)^s  is  a  privalo  indebtedness,  imd  hia  pay 
can  not  be  slopped  to  satisfy  sucii  indebtedness.  0.  ttSOO,  0<rf. 
S8,  1909.  Notwiihittiinding  tlic  fact  that  a  Inundn,'  at  a  pout  is 
designated  "post  steam  laundry,"  and  is  operated  under  regula- 
tions of  the  War  Department  providing  for  proper  sanitiiry  super- 
vision, fts  tho  United  State.<i  ineurs  no  obligaliim  in  respect  to  its 
maintenance,  tho  indebtedness  of  an  officer  to  the  laundry  is  a 
private  indebt«dn9S8  and  his  pav  can  not  be  stopped  to  aatisly  such 
Indebtedmws.     C.  SSSOO,  OcL  SS   1907. 

n.  The  pay  of  an  oflicer  or  soldier  eau  not  be  stopped  or  diverted 
for  the  paviiicnt  of  private  indebt«dnes8  or  a  private  claim,  exreiit 
aa  providt'd  bv  statute.  C.  S440,  Dec.  10,  1898:6103,  Mar.  2S, 
1809;  68S2.  Auf/.  l-i,  1899;  !SS9n,  Ai>r.  S9,  1909.  The  Annv  appro- 
priation act  of  Julv  ]fi.  1892  (27  Stat.  177),  provides  that  "Iho  pay 
of  officem  of  the  Annv  mav  bo  withheld  under  section  1766,  R.  S., 
on  account  of  an  indebti^dncAs  to  the  ITiiiled  Stat^^  admitted  or 
mhown  by  thu  judgment  of  a  court,  but  nut  othorwiso  imU?;8  upon 
a  special  nnler  issued  accordin^j  to  the  direction  of  the  Secretary  of 
War."  Ilehl,  that  tho  Iii.it  Jiart  of  this  provision  (the  words  "vmless 
u[X)n  a  special  order  issued  ot^cording  tu  tliu  direction  of  (bo  Socro- 
tan'  of  War")  was  to  bo  eonstnied  not  separately  but  in  connection 
Willi  tho  former,  and  relates  only  to  s|j)n]Mmoa  ftgnin.<t  persons  in 
arrears  to  tho  Umled  Statos,  and  could  not  lx«  inlenireted  a.s  empower- 
ing the  Sec  retar\-of  War  to  sttip  the  pavofotlioers  of  tho  Army  to  satisfy 
private  debt«.  ■  F.  64,  154,  Mar.  Ifi,  '1S9/,;  C.  70.i.^.  F>h.  S,  liMx). 

III.  Officers  and  soldiers  may  be  sued  in  the  civil  courts  bv  their 
alleged  private  creditors  and  it  is  not  the  policy  of  the  War  Depart- 
ment to  afford  theta  protection  against  such  Muits.  P.  64,  68, 
Feb.  27,  1894;  C.  236H.  J^ly  21,  1908;  211068,  Apr.  25,  I9I0.  After 
a  final  personal  judgment  has  wen  rendered  against  an  ofHeor  tho 
War  Department  wiU  not  roc4)nuuend  tliat  counsel  be  fiiniisht-d  at 
the  flovemiiient  expenj^e  or  that  other  afFurmativo  action  bo  taken 
by  tho  Department  to  enable  tlutt  oflicer  to  rosist  tho  execution  o( 
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the  jud|Z7n«nt,  even  thuuf^h  the  judgmeut  iti  b«8od  on  conduct  of 
oiFicur  cumuicUHl  with  hts  oHiciftl  position,  as,  for  uutunce,  wt 
the  oQioer,  in  obedience  to  the  order  of  Kih  commanding  oSk 
removed  certtvin  trespneuiinf;  hones  from  the  n.«er\-Hlion,  but 
owner  clainifd  the  bonws  were  removed  in  a  cniel  and  waH 
Rituiner,  thembv  dumaf^n^  Iho  otdmabi,  and  the  jury  mu  fou 
C.  e^X/7,  Apr.  is.  1011. 

IV.  The  nuUtarv  authorities  will  not  compel  oflieent  and  sold 
to  jMkv  disputed  private  ui<lebtmlncivs  or  (.-laiiiis^thiit  U.  iiidcbtcdl 
or  a  clniin  whero  in  lh»  opinion  of  the  militarr  authorities  theii> 
genuine  di^ipute  us  to  the  facts  or  law,  nor  will  lh«  militnry  auth 
ties  attempt  to  decide  such  disputed  indebtedness  or  chiinis.  If 
indebted  I  it>MH  is  disputed  the  creditor  should  resort  to  the  ciWI  co| 
to  establish  the  liabthty. 

If,  in  the  opinion  of  the  military  authorities,  the  facts  and  law 
uudisputiHl  and  there  appears  to  the  mihtary  autliorities  to  bo  a 
vate  indebtedness,  and  tne  oificer  or  soldier  does  not  claim  to  hai 
le^ul  or  equitable  set-olT  or  counterclaim  to  urge  against  it,  he 
bo  udviKod  to  settle  it,  and  in  ease  of  failure  to  ito  »o  a»  riij)!*!]?  aa 
Hnnnrial  roiidition  ponnits  an  officer  may  be  broujiht  to  trial  if 
failure  ii  considered  to  boa  violntlon  of  the  nixty-lirst '  or  sixty -»oo 

'  la  V.  S.  V.  Flotcher,  26  Ct.  CIs.,  A41,  the  qutwtioii  wna  raiivd  by  muimcI  m  U 
■ulBcieiicjr  of  epei-ilIc»tione  alleging  nonpaj-mmt  at  iadobiedncM  to  suMain  a  eh 
of  "conduct  aobecoming  aa  oflicer  aad  ajgentleman, "  and  the  court  decidotl  tli%t 
maycoDHit  inrnfiutinitlopayxltTbt.sddimt:  "Itinii«tbecaiifcM<od  tbal,  in  tlieaj 
d  civil  lite,  Bud  uii<ler  tlie  nilM  and  prfnnplee  of  miinjcipal  law,  what  we  oadin 
Itnuw  aa  fraud  relutca  to  die  obiuining  u(  n  aian'a  mouey,  and  nM  U>  retunng  to 
it  biti-k.  *  *  *  In  luiliiir}-  life  ihinv  if  a  biithor  code,  l«nnod  boaor,  which  ll 
il«  pociety  toafilricterBccuuntaliililv;  and  Jl  Is  not  dMinble  tlial  tbe  atandard  o! 
Anny  aball  como  duwn  lo  lliu  rcqitin'mi-tita  of  a  i-rimiiiuJ  code." 

"The  Set'tvtaty  of  U'or  dixi*  nut  iindFTUki!  tho  collcriion  of  del)!*  doe  private 
•om  frvrtu  offlocra  and  a>ldien,  nor  to  requiro  a  prefciwDec  fur  any  particular  cpM 
Ll  payiuL'tit  in  ourli  csmu.  His  tim  b  to  jiratvct  tho  chuniru.T  and  ataudinK  o| 
Amiy,  Olid  to  climinnlo  from  it  tlioan  Ruilty  of  diidiononibln  c-ondncl.  Whfrv  clu 
of  txirti  conduct  nre  mads  they  will  l>o  prnnipily  invoatijralecl,  and  where  elaten 
o(  nonpavmcnt  <il  debts  are  mado  a((uluat  uflicPiB,  they  will  bo  {nvMti^l«d  with' 
find  in  view."  KuUiik.  Socretary  of  War,  Kuv.  IB,  1807,  ropy  tiled  vtth  doctua 
toC.  8W9,).  A.G.O'' 

Complajnt«  of  nunpayment  ot  debta  due  fruin  uSicen  on  the  aciiv%  list  and  ul 
the  coiitml  of  (kparUnrnt  Fnininondcni  urc  in  pnirtipe  rrtpmil  for  ihi;  "nor«4 
action  *'  to  l)in  |ir<.>iinr  hmidquarlerR  and  the  cnmfilniiinntn  notified  of  the  above  ni 
o(  the  Socrel^iry  lA  War.  Tbo  coin  plain  la  need  nut  be  accenipaaled  by  or  be  ia 
fonn  oJ  f  umial  <iuL(vi>tt.  A  aiat«iuuu  t  of  tlie  ac  In  luid  conduct  complained  of  ia  anffid 
aa  a  bona  fnr  inveiiiiicBtian.  Forma]  chaigM  ran  bo  pn]>aMKl  when  aa  a  iwult  M 
invo«tit»lion  such  a<-lioii  is  reqtitred.  i 

In  Cir.  -17,  \V.  D  .  July  IB,  1910,  the  War  Department  ILUU(■un(^cd  il«  policy  i 
aNUHliiiK  in  lb o collection  ot  privaf  dirbuof  oniiiit«d  man  lu  followii:  I 

''In  view  of  tlie  foci  ibnt  llie  prnclice  by  dealers  of  selling  articlea  ol  ntercbafl 
to  enlisted  men  ou  credit  burik'nii  tiio  Wur  IVnurtmi-nl  wiih  unaeceaary  ciirTRipi 
encein  lliecucanf  nonjMij'innntof  thoindt^btedno.w.  nnd  tfutmich  tmnflacttnnn.  wl 
am  rapidly  incntasint;  in  number,  often  invnlw  enliued  men  in  dehta  whicli  they 
not  pay,  and  frequently  lead  up  to  doeertion,  the  fullowSng  etaiement  ul  the  jioIk 
the  department  with  luipecl  to  this  matter  in  piiblixfaed  for  the  inCormatian  and  g 
ance  of  all  cancomod: 

"The  department  will  no  longer  concern  Itself  villi  the  buMnewof  pcrmns,  finq 
conontlons  Mllinc  mercbandian  i<>  enliited  mm  on  rn^dii,  utid  all  cnnununicaj 
wJUi  napect  to  nicn  aaloa,  and  all  lumnxr.nwniA  looking  to  the  establiitluneDt  of  i 
busineai  relatiow^  mu«t  M  had  wiOi  iho  ouninanding  ofllcors  of  the  oqjcaniauIiK 
which  the  cnllited  men  beluug.  Tbu  Wur  Doportaicnt  will  dccltue  to  a«i«l, 
answering  inquiriiv  or  (ithcTwisn,  in  Mecurina  the  paymont  of  obli]i>tKinp  i4  this  a 
Brier  ibnt  are  incurred  viihoijt  the  previous  ImowWiRe  and  cooMntnt  tbei 
ing  ullicen  uf  the  oigauixatious  to  wbicb  tbu  debtor*  betvug." 
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article  of  war,  and  a  soldier  may  be  Irioti  if  Ui»  failure  a  oonudorod  to 
bo  a  \'ioIfttion  of  the  wxty-^econd  aitirle  of  war,  but  no  action  will  be 
takon  by  tho  niilit-iiry  uiitborittcs  to  enforce  payment.  If  the  facte 
and  law,  in  the  opinion  of  the  military  anlhontifs  are  undispntod, 
and  there  upjivnrs  (o  tho  military  autlioritics  to  be  no  intlcbtftihic-w, 
tho  department  will  take  no  further  action,  C.  IS047,  Aug.  SI,  190S; 
144SS.  Apr.  e.  tons,  and  Jm^  89,  WIO;  ISSOa.  Junt  £6  and  Juhi 
6,  JOOej  mSS,  JuUi  so.  lOOe;  gSSSe.  May  25.  1908;  H006S,  Apr.  25, 
1910,  May  £3  and  Dec.  11,  1911;  26991,  July  22,  1910,  and  Mny  2S 
1911;  JS^04,  Aug.  17,  1911.  Where  a  soldier  wna  largely  indobtod 
and  failed  to  pay  his  indebtediieiw  and  tho  commaiidiiif^  olticer 
denied  the  notdier  all  pasa  nrivilegea  until  the  indebtedness  wns  paid, 
held,  that  »uch  action  on  llio  piurt  of  tlie  contnuimiins  ollicer  conKti- 
tuted  an  attempt  t«  cnforcepayment  of  tho  indebtedness  and  was 
conlmrv  to  the  poHcv  of  t)io  War  Department  and  such  action  should 
bo  revoked.     C.  1SS95,  Aug.  IS.  191U. 

V.  After  a  claim  against  an  officer  or  soldier  has  been  redueed  to  a 
linal  persouttl  judfrnient,  if  no  proceedings  itro  pending  to  avt  it  D«de 
it  will  be  considered  by  the  War  Denartnient  as  an  indebtedneea 
beyond  dispute.  C.  2006S,  Apr.  25  ami  May  4, 1910;  26858,  June  8, 
1910;  £6991,  May  23,  1911,  An  explanation  of  tho  nature  of  the 
judgment  claim,  and  such  defenses  to  the  merits  of  tlie  judgment 
claim  OA  could  liave  bwu  preMcntcd  to  tlie  court,  will  not  be  con- 
sidered by  the  War  Department  to  determine  whether  there  is  an 
indebtedness  in  fact,  tiio  judgment  being  deemed  conclusive  on  that 
point,  but  the  explanation  and  defenses  may  bo  con^sidered  to  dctei^ 
mine  whether  the  failure  to  siitisfy  the  judgment  im>perly  con.ititutes 
a  violation  of  the  sixty-first  or  sixty-second  article  of  war,  C.985I, 
July  29, 1902;  13676,  Feb.  2,  1903;  lUSS,At>r.6, 1903;  151 11,  Aug. 
17,  190S;  S0063,  Apr.  25  avd  May  4,  1910;  £8868,  June  8,  1910; 
26991.  July  20,  1910.  No  duHtinction  will  bo  made  between  judg- 
mitnts  based  on  a  contract  and  those  based  on  a  tort.  C.  £0063, 
Maji  4.  1910;  26858,  June  8,  1910. 

VI.  Tho  War  Department  wifl  not  make  private  indebtedness '  or 
an  irregulaj-  transaction  of  an  officer  or  soldier  antedating  entry  into 
the  service  the  basis  of  chnigc-s,  but  if  conduct  sinew  entry  into  tho 
service  in  respect  to  mutters  anttnliLting  entry  constitutes  a  military- 
offense  chaiges  may  bo  preferred  on  account  of  such  conduct. 
C.  16088,  Alio.  12,  1903;  1SS95,  June  23^  and  Oct,  4,  1910.  A  dis- 
honorable failtire  of  an  oflicer  since  entry  mto  the  service  to  pay  pri- 
vate indebtedness  contracted  before  entry  may  jtrojierly  bo  made  tho 
basis  of  charges.     C.  10829,  Mar.  24. 1910. 

TIL  Where  the  failure  of  an  officer  to  pay  bLi  private  debts 
threatens  scandal  to  the  service  it  becomes  tlie  duty  of  the  officer's 
superiors  to  investigate  his  indebtedness  and  to  call  upon  the  officer 
for  information.  Under  such  conditions  the  officer  may  legally  bo 
ordered  to  submit  to  superior  authorities  u  schedule  of  afl  his  private 
indebtedness,  and  a  refusal  to  obev  the  order  will  con.-^titute  a  viola- 
tion of  the  twenty-first  nrticle  of  w«r.     C.  I96S5,  Apr.  13, 1906. 

'  Sec,  1237.  R,  S.,  pro\-tilos  "No  onltsled  man  Bhstl,  during  liia  t*rm  of  wrvlc*.  be 
arrmled  od  mmne  nrui'vu.  or  tak(>n  or  rlivgod  in  exeonlioii  lot  any  di^bc,  tinlen  it 
woe  coiiinu-ted  before  bb  ouliauueat,  and  anioimted  U>  iweuly  dolLan  wbiMi  Hrvt 
conlnctsd." 
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VIII.  Privatu  B  dnimeil  that  Privnto  A  owffd  liiin  monnj'.  PrivaJ 
A  was  ilUcharKcU  witimut  pnying  lli«  nllngod  lU-bt.  Siihsi»quRnti 
Privfttft  C  being  indebtcti  lo  P'rivulo  A  givra  k  buiu  of  iiiuimj'  Uj  U 
former  compuny  coiiimamler  of  PrivBlo  A  as  monoy  due  Pnvato  i 
The  company  commaiicior,  without  t lio  ctmspiil  of  thu  fomipr  Privaj 
A,  pays  lliU  money  to  Private  B  to  »p|>ly  on  tlie  former  Priviito  J^ 
alioged  iriilcbtt'dnt-ss  to  IMviite  B,  /{fid  tliat  tlip  company  coii 
mamlor  bml  no  authority  to  mljuilical'O  ami  ju-ttic  th<>  allr-^ed  il 
debU'ihifsa  of  Iho  former  Private  A,  and  is  liablo  to  him  for  tl 
amount  paid  to  Private  IJ.  6'.  mSI),  Apr.  6.  tdOS;  S19J,7,  Aug.  i 
1907;  iS395,  Sfi>t.  rf  and  Oct.  4.  HfKK  So  wliorfi  a  company  cob 
mandor  took  the  mom-y  of  a  :«oldier  of  liis  comuiuiy  nt  Iho  j>ay  tal] 
and  applied  it  without  the  soldier's  consent  Co  tnc  pa^'ment  of  oeKu 
uileet-d  indebtediieiw,  heid  that  his  action  was  c>i>mpli'U'ly  nHtliout  t] 
autnoritv  of  law  and  ho  would  be  liabk>  to  the  soldier  for  the  money  i 
cxpciid.-il.    a  JS^DS,  Sept.  3,  ]'J!0. 

IX.  Thti  nrrc!tt  uf  an  ciiltsl«d  man  for  a  cotttvujit  in  not  oomplyii 
with  the  legal  order  of  a  einl  court  to  pay  a  certain  sum  for  the  niai 
tennnco  uf  his  wife,  in  a  le^nl  proctHnlin^  and  not  within  the  proliihitit 
of  section  12;i7,  It,  S,,  that  "no  etiUsted  iiiansliall,  during  iiis  term 
fton'iee,  bo  arrested  on  mesne  process,  or  taken  or  charg*vl  iti  execulil 
for  any  debt,  uti]es»  it  was  contracted  before  his  enlistment  fti 
amounted  to  twenty  dollars  when  first  contracted."  Sueh  an  arM 
is  not  nn  arrest  "on  mi^no  procc«t"  or  "in  execution  for  a  debt 
but  an  arrest  on  a  judgment  on  con%'icttan  of  a  criminal  ofTetiM 
analogous  to  an  imprisoimn>nt  dulv  adjudged  on  conviction  of  | 
ordinary  crimo  or  misdemeanor.  /*.  51,  ^75.  Ftb.  1,  tSOS.  Thero 
no  statute  like  12.^7,  K.  S.,  by  n-hich  a  commissioned  ofliccr  is  « 
empted  from  arrest  for  debt,  wliero  sucJi  arrest  is  otherwise  leffal 
authorized,     il.  SS.  S,  Mar.  W,  /«7«.' 

X.  T!ie  salar>-  of  a  civilian  cmployoo  can  not  bo  stopped  for  ti 
payment  of  private  indebtedness  even  though  it  ih  a  judgment  flel] 
C.  I88i0,  Nov.  li,  lOOn.  'ilio  fact  that  tlio  indehtodnesa  lias  uroK 
out  of  the  relations  of  the  militarj-  servico  does  not  alter  the  priva 
character  of  the  indebtedness,  as,  for  iastanee,  whero  tho  idle<n 
indcbUtducss  consisted  of  tho  claim  of  a  soldier  against  a  civint 
employee  for  tho  loss  of  the  soldier's  pn»perty  c««se<i  by  ttio  odicl 
ncglig»nco  of  tho  omptoveo  (C,  SGSSo,  June  4-  10ti»,  or  where  Ij 
indebtedn«eB  consisted  of  a  chum  of  a  civilian  for  damages  against  t] 
civilian  master  of  a  Government  tug  on  aeromitof  injury  cauKvd  1 
grofis  cnrelcssuess  of  the  mu'stcr  in  hitnilling  tlie  tug.  V.  X42SS,  Ih 
Slt,l!)'>S.  Aa  a  con  tract  surgeon  is  aeivilianempIoycohLspay  can  Q 
1*0  t<t«]i|)ed  to  pay  a  juilgineut  in  favor  of  u  private  person,  C.  SS75 
Aug.  #.{.  19US.  However,  if  the  circunistancos  connectml  witJi  tl 
indebtednes8  of  a  civilian  employee  make  his  honesty  qumttomil] 

'That  cantvnipt  n(  «iuTt  is  "a  snociHo  i-riniinal  oflenw,"  S«e  N«w  OrlesM' 
St«MuhJn  ('«.,  30  Wnll..  3ST,  3»2. 

»  8w  Mofw  I'.  Mnlleti,  3  Strobh.,  210;  JTi-Carthy  v.  Lowihw,  3  Kdly.  387;  Ex  M 
IlRrlao,  39  Ala.,  565.  Itut  ti«in  in  ihin  (■nnnorlian  tho  pacra)  prinriplo  ot  pub 
policy  by  vhicli  public  Hirvantx  am  cx«mtil«(l  from  arreot  oa  eivit  {ibaugb  Duti 
rriminal)  prnonw  whUn  on  public  duty.  United  Sui«  V.  Kirby,  7  VfM.,  It 
GaiMoa  V.  Uvloud,  2  Duly,  60. 
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action  may  bo  Uiken  lookini:  townnl  diMmissnI.'  C.  18830,  !fov.  I4, 
1805.  Where  a  civiliiui  luuneil  monov  to  u  Government  clerk  the 
oaonoy  to  he  loaned  by  tlie  clerk  to  his  fellow  cmplovACis  at  a  usurious 
rate  of  inttitvsl;  held,  that  the  loan  to  tlic  clerlt  was  partly  on  the 
strength  of  the  clerk'n  official  positioti  and  ttiat  it  would  l>o  proper 
to  compel  tlio  clerk  to  repay  ttie  loan  in  ii)HtuIIm<.^nt«  under  p^^mut^ 
of  diamisiiAl  for  fulure  to  do  so,  on  the  {ground  that  tha  evasion  of  his 
obligation  to  repay  Uie  loan  would  constitute  di.shoQC:Htr  on  the 
clerk's  part.     C.  27856,  July  IS.  Ifift. 

XI.  tleld  that  thp  j>prsona]  property  of  an  officer  requirwl  to  b« 
poesessed  and  u»od  by  him  ui  tlio  rej^lnr  porforinitiico  of  hi^  military 
dutiea — as,  for  examiile,  his  sword,  or,  in  a  case  of  a  niounteil  officer, 
his  horse — could  not  Icgftlly  bo  »oizcd  upon  an  at  tachment  or  execution 
issued  in  a  suit  brought  in  a  State  court.     Jt.  SS,  8,  Mar.  S3, 1878. 

Held,  on  the  analog}'  of  the  principle  protecting:  an  officer's  pay 
from  being  taxed  by  the  authorities  of  a  State  tliat  the  uecessaiy 
baggage  of  an  officer  travelinK  on  rluty,  of  not  greater  amount 
thun  allowed  by  the  Army  Kcgulations  to  bo  traiuiportcd  with  tiimat 
the  public  expense,  woa  properly  exempt  from  attachment  in  a  suit 
for  a  private  debt.  An  officer,  however,  can  not  be  allowcti  to  claim 
such  an  exemption  to  an  unreasonable  extent,  and  should  ho  assume 
to  transport  or  procure  to  be  tran.^nortc<l  with  him  any  con.siderable 
amount  of  bof^aj^  greater  thun  that  pennitlcd  by  tlio  regulations, 
he  would  justly  become  liable  to  the  consequences  of  the  abate  of  his 
privilege.  In  such  a  case  bo  could  not  ckua  to  be  sustained  by  the 
Government  in  resisting  an  attachment  or  execution  levied  upon  his 
effects,    n.  SS,  484,  J-uly  16,  1874. 

CBOSa  HE  re  KBKCB. 

CvilfPviftM  ha*  nt)  juHndietion  oitr Sm  PAT  i,m  Allowakcba  ITT  D  £. 

Firmtikalallfridaim  irhiU  abienl See  ('la  I  Ma  VIII. 

l^pamnenCof. Stw  Aiiticlka  or  Wah  IJCI  B  9  •;  b;  ft  c; 

i.xir  n, 

Paji  not  itopptd  to  tat^fy See  CiviUA!4  EHPLOiitea  11  A. 

Pat  and  ai.uiwaxci!:ii  III  B  4;  &. 
lt<lirtd  toMier See  BBTinRWBVT  tl  B3a. 

'  Unclt-r  (into  uf  Apr.  :i!,  1908,  tlw  Socrelary  of  War  Uaued  the  (olloirliig;  circular: 

"UenHifliTr  tlici  Wur  Dupailnu-nl  will  Uike  oo  cognixonce  ofa  debt  conijilaint 
ngninst  nn  emplnyri^,  k>  fur  m  rho  rr<>(lit«r  w  concerned,  bovoad  ifknoirlodttinft 
i«c«jpt  of  hU  cutniiiuiiindioQ.  Cre<ii[on  and  collecton  mil  do  denied  occeM  to 
euployciw  (or  the  purpuao  of  imtvutiiig  or  collecting  cbiuw  duriuf;  tbo  houn  Bet 
Apart  tor  tlio  tninRvlinn  of  public  bininnn, 

"But  while  the  Department  wilt  not  permit  liaelf  tu  bo  used  as  a  e-illci'tir-n  n^ncy, 
it  viJ)  nut  hurlmr  uiiv  ona  wlio  i-cmlmi't«  a  dclit  oa  Iha  idnMigth  of  bin  oUiciul  jKuiitioD 
and  thon  withnut  niimrient  exciino  iinBlectA  (o  make  |>ay men t*,  nnd  upon  r«coipt  of  a 
debt  complaint  it  will  be  referred  to  the  i>roper  chici  ol^bureaii  tora  report  In  wriliuf; 
from  the  nnptoyeo  <'unc:i>riic(l,  whii^b,  toselhnr  with  a  notation  of  tae  concludaua 
.raached  by  to«  bvputmont  in  tho  nutttar,  will  bn  mAd«  port  of  th«  official  lecord  in 
bis  case. 

"All  vaiployr«  who  cciiitnirlji  indoblcdnem  on  the  strength  cf  hin  oain-iul  poedtlou 
and  thou  without  siiQlcient  ozciim:'  or  nuvon  DORloctn  or  avoidii  luyinout  thoroon  will 
bedii<'harj;pd." 

While  the  above  circular  doM  not  ia  words  rwtcliid  a  former  ctreubr  diit«d  M*)'  10, 
1897,  fMued  by  tli«  SocT«tary  of  War,  it  partially  coveta  tho  ground  covered  by  the 
former. 
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PRIVATE  PROPERTY. 

Abaniltyiud. See  Pubuc  woi-ehtt  I  K.' 

Ctiplurt ihtring  umr SmWah  T  C  0  c  bid. 

Damage  U> See  Arntontunnv  I,\Tn.         , 

Aktkues  op  War  LIV  W  Z 
Militia  VI  U  2  m;  C  1 , 

Dairuetion  in  battle S(«  War  T  Clta  U>b. 

aeWi See.^nMV  1  i;3tl(8)(6), 

Exanptum/rvm  altofhrnenl, i Sea  Pxnhioxh  II  A. 

Pbivatb  DP.o-n  XI. 

Finding 8eeAa3iv  I  U3b(2WolL 

Fw/eitart  o/. S«  Dwcii-unk  XII  ti3e/3j;^ 

Gfntral a\:fTagt eontributton SeeCuiMs  VI  C  j^J 

LaTcmyttfiinhotpiiat SmOlaiub  IX:  XII  R      ^^M 

Moial  of  honor SmTHHiisiA  or  Vrktt  I  aj^| 

NaviitohU  waurt, , ,,...S««  Natioahlx  watkiw  tj^| 

OKupation  of SeeCuiKS  IV;  VII  C  lu  D9| 

CoSTKACTJt  XXV.  ^ 

PKiOfMr'i See  DisnpUKB  Xni  A  1  f  (S)J 

Rceaptun See  \Va«  I  <;6c(3)  (fUl), 

Rturvtd/or  public  not Son  Pcnuc  rnuPtRrv  111  A  2. 

Rivtr  arid  himior  iiwi See  Naviiiahlr  watkra  X  I>3. 

tiahayt  of. 8c«  Claiub  VI  H. 

SoWtn-'j  rlothina  i*  not 8m>  Pay  *»o  Au/iwAstia 

Taralvm SooTaX. 

Uit  o/.  during  vtir See  War  I  C  G  b  (1)  to  (2)-] 

Warrttnta  of  non<ommit»im\ed  o^rtrt Bee  Armt  T  E  I  a. 

PRIVILEGE. 

Atmtiinat SeeDtsciPLiNs  IDS. 

OcMtnetmrgton  purthating  tupplia SeoAitur  I  li  3<iM)  (e). 

BnlMmmt See  BKurfnisNT  I  n3a;l 

titavt oj abitnet See  Absbkck  I  B  I  »;  C  1.] 

COKMASD  V  A  1  b. 

Utdical rtttnt  oSirrti S<-e  Arut  I  G  3d  (3)  (c)  []( 

National Qtiardeiutam*...., Se«MiuTiA  III  J. 

pTOmotUm Seo  AnNT  III  B  2 

Trial i*  not See  I>iiKin.ivx  V  A- 

VilUoldin^  of,  Ajr  tommandii^  ojfUrr Sec  Discituke  XVII  \  2. 

PRIZE  XOVET. 

Notaiahorittd See  Was  1  C  6  {<•)  (3}  fc]. 

PROCEDURE  OF  BOARD. 
Rnirinf S&c  KkniiKMK.xr  1  It  t  <l  t4  j 

PROCEDURE  OF  COURT  HARTIAI. 

^410  D:iicinj!iia  IX  InX. 

PROCEDURE  OF  HILITART  COKMISSION. 
^^^^^L  See  Wak  I  G  S  »  OWA  to  M. 


PROFIT — PUBUC   money:  SYK0P818. 
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PBOFIT. 

NotjMidontiaims 8m  Claims  VII  B  1. 

PXOHIBrriON  LAW. 
Military  raervationt 8«*  Puuuc  MtorsaTT  V  Flm(t). 

FBOMOTION. 

SeeOmcKlIIBwC. 

C<mttruct\ve  pardon See  Pahdon  XV  C  1. 

bttaiUd  ita/  offierr SooAnxr  I  G  3  I)  (<)  (6);  (e). 

Omen  rit  D2ki3. 

Diibur»imoffiter'iband. See  Bonds  II  B;  I;  V  F. 

Btat  and  light,  infTtaud S«e  P^r  axp  Aux)WANCEH  It  Ale(6). 

Parjon ..SmPahdom  IV  A. 

pia/,  dale  of  itirrtmed.... 8m  Fay  and  allowaxcsb  I  B  1. 

Jjtupfnnon,  i&iK See  Rank  VC  Io  D. 

PBOPETLACTIC. 

Sw.  AitTtcuM  or  War  XXI 0  2  d. 

PEOPEETY. 

Ao/xtiMla^it) Sm  A«k)ENoi  I  B  le. 

PCBUC  rBOPKBTT  I F  to  O. 

PSOVOST  COUBT. 

PFwfrr  miVitoTT/ JoiifrnnMJit Siw  War  I  08a(4). 

PUBLIC  DOCUXENT. 

Orimiuil  ebiroM S<«  Diwipunb  II  Kl. 

ft^rtn? 8eeAif»iTlB2hCl);(J). 

PTTBUO  LAUDS. 

Acffvlny  qT  TTor,  auCkn'^  omr Suo  Ahmv  I  B  2  b  (3)  (a). 

ZWyd roiWf  on ^i^  Mimtia  VI  C  1  a. 

Ttmafer  tj. Spe  A  r«v  I  B  1  a  (2). 

PUBLIC  HOITET.' 

L  WHAT  CONSTITUTES  PUBLIC  MONEY?    SECTI0K8  3817  AND  3618 
REVISED  STATUTES, 

A.  Pumps  Reckiveo  rox  Puvilkokr  akd  FAciLincii  Givkk  amd  Salu 

or  Pusuo  Phofsbtt  ta  Pubuc  Mdnet PoftSSS 

B.  Funds  Rrubitbd  AM  Dahaoks  IN  PuiiuoUoxBT I'liftSSS 

C.  FoKSB  Rrcbcvbd  roR  TRE  Use  of  a  Public  Dkt  Docx  m  Pubuc  Momby. 

D.  FuNiiH  Rkckitku  run  the  Uae  ok  a  Puktiom  or  Ibk  Wateji  Fkokt  or 

A  Rrsrrtation  is  Pu»uc  Moksv. 
B.  MoNEif  UsKo  w  AX  Attekptbd  Bbibk  or  as  £tu-u>TEK  or  the  Gov. 

RRNUKS-r  ANi>  SuHMKquas'Ti.r  Skizri>  uy  a  tiovcRNMitxT  OmciAL 

ta  PuBuo  Money. 
F.  MuNRT  Rkckivko  From  Aptijcant  ro*  CKuariiKNr  Who  Drulinki) 

TO  Ekustw  Pubuo  Monbt PagtSS? 

'  Ptvpan-il  by  Maj.  TI.  t>\.  Morrow,  Jud^  Adv(K-ate  uid  EtxietaDt  to  the  Judg* 
Advocate  Gunent  U.  S-  Army. 
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1,  WHAT  CONSTITUTEe  PITBUC  MONEY.  ETC,7-C(iBUini«dJ 
G.  UsirxcKsoBB  I'oimoK  or  Pxisox  Fuxb  kut  Used  at  Ujiitkd  Sh 

MruTAttT  Pwiios  Wbkx  PuMnK  Tprmvd  (Jv*ii  to  Diir*ttTi|| 

JuttncB  IB  Public  Mokkv. 
H.  MosKY  Recbivkq  bt  a  Oov»iuiii«MT  OmciAL  Pnoa  a  Pwtai 

AS  CoVPBKBAnoX  TO  S0LDIBK8  FOR  pRITATB  WoRK  DoNB 

ID  K<yT  Pvnuo  Mokkt. 
L    MoNBT  Recbivbd  bv  Abvt  Offickm  Acnxo  A»  Collkcvors  or  ' 

T(>N!i  DuiuKo  MiLiTAnY  Occi;rATt09<  not  to  bk  Aooodmtxd  m 

United  Statm  I'Vnm. 
J.   Wbsx  Proceed  or  Kai-e  or  Kurrr  Packaou.  rrc.,  That  C'oxtai 

Surpum  AitK  TO  ur.  AorotiNTEn  mn  xn  Varna  Statui  Fvnm, 
K.  Procckdb  or  Sale  or  AuAMiosBti  Pkitatb  PROPBirrr  Pocxo  ik  i 

XKNMKKT  StoRCKoirHK  IN  PirtiLit:  UoKKT Pagi 

L.  PxocBBDB  op  Salb  o*  Abandohbd  Civiuam  Cuyrtaxa  op  Rxca 

m  Not  Ptiiiuo  Uonky. 
M.  PnocEBDa  Fbou  Salb  of  Gabsaos  at  Post  Not  to  bb  Acooci 

roR  AS  Uxmo  (W'athii  Fdkm. 
N.  A  FcKE  Paid  m  Accordance  With  tbb  Bsntsx^tb  or  CointT4Ui 

la  PuuLio  Money. 
0.  Monet  Found  ok  thk  tlony  of  am  tJHiDKXTinEii  Man  Wamikd  Abi 

ojt  A  Melitaut  Kkservatios  ta  Pobuc  Moxbt, 
Act  op  Mat  1,  HW*.  Rblatino  to  Fvniw   Amittrju    Fmob  "iMaUBj 

SOI^KCBS"  AT  MIUTAKY  ACADBMT ..........Pm 

n.  IHSBITRSING  OI-TICKUS. 

A.  Who  is  a  Dtsbitrsixo  OmcEK. 

B.  Rehponhbiuty  or  DiaauniuNO  OmoKn  roR  Kunub. 

1,  Goneral  rule  M  to  n-'poufibilily. 

2.  Roaponnbilily  for  foisoil  chock*. 

5.  It«qioiuibility  for  low  of  check  in  Duiil ,..^ag^ 

4.  Bmpoiuibllitjr  for  Imb  of  funds  while  belne  lnti«portc<l  fat 

ment  o(  traop*. 
G.  RnponsibUiiy  f'>T  pHynMnt  "without  duo  caje"  within  tnoBi 
oEpongntph  tiii.V.  Amiy  ItoitiilatioiiN,  1010. 

6.  Re«poiv4bility  in  MMiiliug  check  to  contractor  by  mail. 
0.  Gahnebrurxt,  Attacbvekt,  ami>  Ixjuxcnoifa  Rklatino  to 

OF  PtmiJO  Money. 

1.  FundH  iu  liundB  of  <li»buiMiig  oflBcor  cui  not  be  Bttacbr 

niithtKKl Pofi 

2.  Tile purpoMj  of  mnuttachmentcan  BOtbeaccosDpliFlie<l  by  brin 

Nuit  agninat  the  c«nti«ctor  and  joiniiiK  tho  digbiiniaR  oflio 
deteDdnii  > /Myi 

3.  Piupoeoa  uf  altuchmont  can  cot  bo  aoooiniiliBhed  by  Bttao 

public  fund*  on  doponit  in  a  hank. 

4.  Subcoutnu.-toT  can  nut  control  dbbunwmeat  of  pablic  fonj 

claiiaiiig  a  lii>n  on  inon«y  do*  thB  contractor  and  fiUnc  «  at 
of  a  Hull  with  the  dlcburricig  ofBccr. 

5.  SubcontflKtor  «an  not  contra!  diaburMmcnt  of  pablic  fuoj 

injunction  against  diAuiring  officer. 

6.  Injunction  neainst  paynient  o(  public  money  by  diibtimng  ofl 
D.  DianrwiiNo  OrncKn  S»(oui<o  PtniBtnc  ix  Um  Own  Nakr  Rsmk 

Reutitb  to  Pubuc  Moxbt .Pa 


! 
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n.  DISBURSING  OFPI(■ERS-^ontinu(^d. 

&  L^uiBtiiistKU  OynvBR  Nor  Ektitlbd  to  Cbbbit  vox  Eipbnbb  or  Coir 
LEcrnxu  UoNRv  Vvx  gx  A  Chkck  Diuwn  on  TttBAHrHHH  or  Fuiuf- 
ntiK  IsuNEiB. 

m.  SECTION  3620.  REVISED  STATUTES,  AS  TO  DRAWING  CHECK 
ONLY  IN  FAVOR  OF  PERSON  TO  WHOM  PAYMF.NT  IS  MADE. 

IV.  SECTION  1786.  REVISED  STATUTES.  AS  TO  PAYING  PERSONS  1» 
ARREARS  TO  THE  UNITED  STATES. 

T.  WHERE  ACT  PROVinF.S  THAT  MONEY  8HAU.  BE  EXPENDED 
UNDER  DIRE<TION  OF  THE  SECRETARY  OK  WAR,  SECRB- 
TARY  MAY  COMMIT  PIHBtlRSRMENT  TO  ANY  PROPER  PER- 
SON   I'nyemi 

TI.  I.lAnil.ITY  ON  PAYMASTERS  CJIECK  INDORSED  FOR  IDENTI. 
FICATION  BY  PAYMASTER  AND  SUBSEQUENTLY  RAISED  IN 
AMOUNT  AND  CASHED  BY  AN  ASSISTANT  TREASURER  OP 
THE  UNITED  STATES. 

Vn.  ACT  OF  APRIL  20,  IS74.  AS  TO  INSPECTION  OF  DISBURSEMENTS 
APPLIES    ONLY    TO    DISHURSRMENTS    OF   MONEYS    APPRO- 
PRIATED BY  (HJNGRESS. 
irm.  SECTION    SfilM,    REVISED    STATUTES,    PROIIIRITINO    THE    EX- 
CHANGE OF  FUNDS  BY  DISBURSING  OFFICER. 

H.  GOVERNMENT  ACtX)UNTS  SHOULD  BE  KEPT  IN  UNITED  STATES 

CURRENCY  ONLY. 
X.  PARAGRAPH  084,  ARMY  REGULATIONS,  1910,  KEQUlRIN(i  THAT 
DAMAGE  TO  PUBLIC  PROPERTY  SHALL  BE  DEDUCTED  PROM 
OFFICERS'  PAY  DOES  NOT  PREVENT  OFFICER  VOLUNTARILY 
PAYINO  THE  AMOUNT  OF  THE  DAMAGE  TO  A  DISBURSING 
OFFICER Pcgt»9S 

Xt.  A  PROVISION  IN  A  LEASE  OP  GOVERNMENT  PROPERTY  WHERE- 
BY THE  LESSEE  MIGHT  MAKE  REPAIRS  AND  DEDUCT  THE 
COST  FROM  THE  RENT  18  LEGAL. 

I  A.  Congress  is  vcstod  by  tlic  Constitution  mth  ihfl  exchtsiv« 
pow<T  of  disfKisitiun  of  ttie  pcrsonn.)  n»  wcU  a3  tlie  real  projwrty  of  the 
UMitod  States;*  and  by  si>ction  3618,  R.  S.,  Conpresa  has  providpd 

foiirrnlly  tliat  the  proceeds  of  snlm  of  personal  proiMTty  of  tho  Unit«(l 
Intcs  siiall  bo  mud  into  tho  Treasury  its  " miscolluneous  receipts." 
Held  therefore  tliat  the  varioua  funds  received  at  military*  posts,  on 
military  rwtervatious  or  otheruixe,  as  compensation  fur  public  prop- 
erly occupied,  sold,  or  allowed  to  boused  or  appropriated,  or  for  labor 
furnished,  or  privileges  or  facilities  cuiicoleil,  etc.  {ituch  ah  uiouoys 
received  fur  renta  orfiahcrics,  for  fallen  timber,  fur  surplus  lumber, 
manure,  etc.,  for  metallic  cartjHilgo  shells  collected  at  target  rnugoe, 
for  ^^a^iug  jirivilcf^eH,  brickyard  privileges,  quarrying  priviiegcs,  the 
privilege  of  cutting  ice,  repairs  aone  to  wagons,  shoeing  of  tennis, 
tolls  for  teams  and  wngnns  passing  across  resorvatious,  etc.),  were 
public  money  of  the  United  States,  to  be  aceounted  for  to  the  Tre»»- 
ury,  and  could  not  bo  legally  retained  as  a  so-ealled  "slush  fund,"  or 
disbursed  for  tlto  use  or  bcnoftt  of  th«  post  or  command.  OthenrUe, 
aa  to  the  proceeds  of  the  sale  of  the  savings  from  rations,  orof  tho  sale 
of  any  other  company  or  regimeutal,  etc.,  properly.    And  money  paid 

■  U.  S.  V.  Nioll.  1  Paine,  640  ( VvA.  Cu.,  15,  879);  Seabury  v.  Field  Mi-Alllater  1: 
U.  8.  V.  Hare,  i  Sttwjw.  653.669. 
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to  a  bond  for  pUyiiig  to  oitizens,  bciiig  for  a  jtuui  personal  Beirj 
may  go  to  the  Dand  fund.  Btit  th(>  prorceda  of  h11  fnihlic  prnpfri^ 
aiiy  material  value,'  iiioludiug  all  iiiuni-ys  oxaclctl  or  r(*c<'ivc<l  it\ 
mnlians,  are  to  be  lumed  into  the  Treasury;  and  othcirwise  to  dispi 
of  ti)«m  ia  euibezJili^inent.  P.  43,  SOS,  Oct.  25, 1890;  li.  6S,  1S8,  t 
18,  189S^  a  B91SS,  Oct.  16,  1911.  So  where  money  was  received 
fees  for  impounding  animals  wliich  wpre  found  Mtraj  on  a  militl 
reservation,  held  tliat  under  section  3618,  R.  S.,  the  money 
rernivwl  should  bo  deposited  in  the  Trea.iury,  and  tins  Rhimld  be! 
proondure  whelhur  llie  funds  wi-i-c  coilected  in  the  operotioii  of  | 
State  law  or  in  the  operation  of  a  post  regulation  merely.  C.  SS9i 
Oct.  IS,  1908. 

IB.  Wliero  an  officer  in  charKe  of  certain  river  and  harbor  i 
provements  exacted  and  receive*!,  from  certain  contractor  for  I 
work,  sundry  smiill  smns  of  money  claimed  as  duo  from  them 
amereempnta  for  daniago  or  loss  cauoed  bv  them  to  the  United  Stat 
hflil  tlnit  Muoli  sums  were  public  money  of  the  United  Stut«-8,  and  tl 
a  failure  to  account  for  the  same  aa  such  rendered  the  ofHcer  liabld 
a  charge  of  embezzlement.     P.  r,2,  i$7,  Feb.  18.  1S9S. 

Tho  commundini;  ollicor  of  a  post  having  coiioctrd  from  a  privi 
citizen  a  sum  of  munr-v  for  damage  done  to  Government  property 
the  post  rcfjultini;  fix^mt  blasting,  bo  proposed  to  de[x>sit  the  moo 
collected  to  the  cr^'dit  of  certain  specific  appropriations  according 
the  damage  done,  held  that  in  view  of  sections  3617  and  8618,  R. 
the  money  collected  could  not  be  eo  deposited  or  expended,  but  slioi 
be  dej)Osfted  in  the  'IVeaaury  without  deduction.*  C.  £9ZSS,  Nov. 
9, 1911.  So  Ar2(/ auto  money  collected  un  a  conlrnctor's  bond  astdii 
asea  suffered  by  United  States  in  contuxjuenco  of  failure  to  coinpli 
the  contract.  V.  S527,  Aug.  19.  1896.  So  held  as  to  u  stoppage  I 
loaa  of  Government  property.  C.  16<iM,  June  10, 1904-  So  fuJaaa 
money  deducted  from  a  certilied  check  to  cover  damages  to  tlio  Unit 
States.     C.  mOS,  Jan.  S7,  19l£. 

Z  C.  Ueld  tliat  the  amounts  received  from  privat«  parties  as  "oa 
pensation  "  for  the  use  of  the  Dea  ^f  oines  Dry  I>ock,  under  the  act 
Au^st2,  18S2  (22  Stat.  204),  were  pubhc  monev,  and,  in  tiioabsei 
of  any  authority  for  the  nurpoae  in  tliis  act  or  otlier  statute,  could  I 
legally  be  expended  witliout  an  appropriation  by  Confjresa.  P.  J 
396,  Mar.  1.3,  1890. 

I  D.  Held  that  money  received  aa  rent  or  compensation  for  the  \ 
of  porl.ions  of  the  water  front  of  the  Fort  Canby  Reservation,  Waa 
fur  ti»h  trn|>s,  was  public  money  and  was  to  bu  Kcoounl<.-d  fur  as  eu* 
and  tiiat  it  could  not  legally  be  turned  into  the  "mees  fund"  for  1 
purohaao  of  vegetables  for  the  poat.     F.  40, 73,  itar.  S7,  1890. 

X  E.  Where  an  attempt  was  made  to  bribe  an  employee  of  ( 
Ciovemment  and  tlie  money  olfered  as  a  bribe  came  into  the  posa 
siOQ  of  a  Oovemmcnt  ofTiciid,  held  thai  under  xcclion  S617,  R.  I 
which  provides  that  "tlio  gross  amount  of  all  moneys  receive)  (m 
whatever  source  for  the  ase  of  t!ie  Ignited  States    •     •    •    jdiali 


'  Paw.  680-1  A.  R  ,  iniO,  provido  thnl  "Emply  b»m!l^  box<w,  cnito*  and  ot 
paclL^<«,  tu)^lW  villi  riioial  turiiiiii,'!?,  trruurid  Lutio,  and  othvr  waM«  iirodut-tn.  «b 
u;cuii]ututi> at  unwuikJi-. d<^pul«, uiid  miiiiury  ^icisl.i,  luid  wliicli  tre  UDtuilablr-  forjiu) 
■ervicn, "  Khali  bu  ilUpiH-il  of  by  rondomnalKiit  ilikI  wJq. 

■  I  Oomp.  D«c.,  M8;  VII  id.,  8Se;  XIII  id.,  4tM. 
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paid  I)y  the  officer  or  agent  receiving  Uie  same  into  the  Treiujury," 
tlie  money  should  be  denoaited  in  the  Treaiiun'-  C  ilOSS,  Aug.  SI, 
1901,  and  Aug.  H.  1908. 

I  V.  WHiero  an  applicant  for  enliBtment  declined  to  complete  the 
enlistment  at  the  end  of  the  period  of  pi-obntion  and  indisled  ou 
depositing  with  the  recruiting  officer  a  sum  of  money  to  cover  the 
«xtH>n9e  to  which  the  United  States  had  been  subjected  on  hi»  account, 
keul  that  the  sum  so  doposited  should  he  turned  into  tlio  Treasury 
under  section  3617,  R.  S.     C.  IS7S0,  June  57   I90g. 

I  G.  The  ntgululious  for  the  government  oi  tiio  iniiitury  prison  at 
Fort  I^eaTenwortii  provideit  tlmt  where  stibsiatenue  waa  drawn  the 
oflicer  in  ohar}^  should  draw  such  articlos  only  as*  were  prescribed  in 
the  diet  for  prisouers  and  should  sell  to  the  commissarv  the  rations 
not  drami,  and  from  the  proceeds  form  a  prison  fund.  This  fund  was 
added  to  by  an  occasional  sale  of  products  of  the  farm  cultivated  by 
the  prisoners.  The  prison  was  turned  over  to  the  Department  of 
Justice  under  nu  act  which  did  not  provide  for  transferring  the  prison 
fund.  Ileld  tliat  under  tlie  provisions  of  section  3018,  R.  S.,  tlie 
unexpendi-d  portion  of  the  prison  fund  should  be  covered  into  the 
United  States  Treasury  as  miscella&eous  receipts.  C.  I4SI,  June  S6, 
1895. 

I  H.  Where  a  private  citizen  by  blasting  near  a  militiirv  post 
injured  a  t4>tephone  line  at  the  pust  and  einpToved  certain  sohliers  to 
repair  the  same  outside  of  tlie  liours  in  whicn  tliey  were  employed  on 
mditary  worlt.  and  subsequently  deposited  with  the  comniaudlnc 
officer  a  sum  of  money  to  pay  the  soldiers,  he!d  thnt  the  money  should 
not  be  deposited  in  the  Treasury,  but  the  maltt-r  should  be  treated  as 
aprivate  transaction  and  the  money  turned  over  to  the  soldiers.'  C. 
£9225,  Nov.  9,  1911. 

1 1.  Where  the  coUectore  of  customs  (Army  oflicers)  under  the  mili- 
tary government  in  Porto  Rico  were  requireil  to  tran.tfer  a  portion 
of  the  fuiid>i  to  subsi»tcuce  ofTiccra  to  be  expended  for  tho  subsit)t«uce 
of  the  Army,  held,  that  the  ciillection,  transfer,  and  disbursement  of, 
and  accountubiiitv  for,  tht^u  funds  were  under  the  control  of  the 
militar>'  commander  or  militarj'  governor  and  did  not  form  any  part 
of  an  a)>|iroiiriflt  ioa  made  by  Congress  for  the  support  of  the  Army. 
Such  funds  should  not  therefore  be  taken  up  on  accounts  current  of 
disbursing  ofhcera  in  connection  with  funds  from  such  appropriationa. 
C.6J,ni,J)te.  12,  1898. 

I  J.  Paragruplis683-684,ArmyRogulations,1908(600-691of  1910), 
provide  that  empty  barrel,  boxes,  crates  and  other  packages,  to- 
gether with  metal  tumings,  scrap  nietiil,  ground  bone  and  other 
waste  pruductf),  which  accumulate  at  areenals,  depots  and  mihlary 
posts,  and  which  are  unsuitaliK-  for  the  military  siTvicc,  will  be 
disposed  of  hy  condcmualiun  and  side,  lltld  that  tJio  cost  of  pat^k- 
ngcs,  et(r.,  containing  stores  and  suppUes  procured  by  tlie  SubsLttence 
pepartiuent  are  included  in  the  price  of  tho  contents  which  are 
IBBUcd  or  »uld.  As  those  to  whom  such  stores  are  issued  are  entitled 
to  them  as  articles  of  ration,  and  as  those  to  whom  they  are  sold 
are  entitled  to  them  by  rvOJion  of  purchase,  the  owTiersnip  in  the 
package,  ete.,  passes  with  the  title  to  the  contents.  But  wIuto  grain 
LI  i.'tsui'd  not  to  ofliccns  or  enU^tcd  men,  hut  to  public  or  pnvate 

'  Sou  XIV  <:<.oip.  D«.,  310. 


ftiiimaU  that  nm  enUtlAcl  to  forugc,  ttte  Utlo  to  tlir  uat-k  will  not  pa^ 
aa  till)  gram  ia  not  irtniicd  to  pc-roona  aa  ratiuiis.  However,  in  cal 
iJiere  ia  an  authariKed  itiilu  of  grniii,  thv  title  will  ]>tu».  Tiu-Tofonl 
Uioeo  ctuuM  wlioro  tho  title  to  the  parkage,  etc.,  duea  uot  pai«,  U 
property  should  still  hv  arpoiuitcd  for,  but  in  other  ciuwji  if  sold  I 
those  to  whom  the  supplies  have  been  issued  or  aoUl  tlw  p 
should  uot  be  tumt'd  into  tlie  Treuuiy.     C.  te74S,  Fib.  iS,  lU 


Apr.  SO,  190H. 

I  K.  VVhcro  private  pn>i>erty  of  nilicers,  Huldiere  or  civilii 
been  stored  in  a  (iovi-mtnetit  Htori'bousu  and  ui  uncbiiiiu'd  M 
nppurontly  abandoned  and  the  ownent  or  their  relatives  or  repl 
seutativcs  can  nub  bo  locat4>d,  and  a  pt^riod  of  tiino  in  t-xceas 
that  ni-e8cri))C(l  br  local  laws  for  the  recovery  of  perannal  pmpeH 
kiuj  tflapfR'^d;  or  wheiv  the  owners,  their  n-lativea  or  nepresentativ 
fail  to  remove  (he  property  after  being  notified  to  do  so,  heH  tl 
propi'rlv  may  be  sold  at  auction  and  tiie  proceeds  deposited  with 
paymask-r,'  "  C.  216SS,  May  Si,  1907,  and  Aug.  SI.  19i>9.  So  wha 
the  etTectH  of  a  deceased  officer  contained  valuable  Imtorieal  da 
in  tiiu  shape  of  an  ntTOunt  of  certain  miUtarv  op<-ration8  in  wliic-li  tj 
deceased  nad  parUeipated,  and  efforts  to  locate  relatives  or  repl 
sontalives  of  tlie  dtx^eaned  had  biH<n  iinmircoH^ful,  and  a  priva 
person  Biigagcd  in  writing  a  Iiistory  of  tho  events  r«countc<l  in  tl 
papers  desired  lo  use  them,  rfctmimended  tliat  the  papers  bo  itimp 
ranlv  trun»fcrrcd  to  him  for  that  purpose,     C.  SIBSS,  Jan.  SI,  i9i 

I  L.  Where  recruits  have  cast  off  and  abandoned  their  civilij 
clolliiii^  to  such  an  extent  that  they  wotil<l  he  estopped  from  reclaie 
ing  it,  there  is  no  hpal  objection  to  the  commandinK  officer  *Iirectii 
that  Buch  clothing  shonbf  be  coUcctwl  and  Hold,  the  prowH'<la  to  I 
applied  for  tho  liuupurl  of  tlio  pencral  mess.  C.  SZ76S,  Feb.  15,  ISO 
And  whei-e  a  good  suit  of  civilian  clotliing  was,  throu^  error,  roM  I 
authorized  above,  Md,  that  the  owner  could  properly  be  reiiuburs4 
from  the  general  mess  fund  wluch  had  reoen-ed  the  benefit  i^tj 
sale.     C.  £7660,  Nov.  SO,  1910.  H 

I  M.  Money  received  at  miUtarr  posts  from  the  sale  of  gan^ 
which  is  derived  principally  fix>m  tlie  waste  products  of  the  rompai 
me»ses,  althouj^h  partly  including;  wnsto  protlucts  from  tJie  prop4'rl 
of  the  IJnited  States,  may  l>e  disposed  of  as  directed  by  the  cos 
manding  oHieer,  and  tin'  procceus  need  not  !»  covered  in 
Treasury  of  the  United  States.     C.  £3m,  Jan.  II,  lOIS. 

I  N.  A  fine  paid  hy  an  Aniiy  ofiirer  in  aeeoi'dance  with  sentcriee^ 
court-martial  is  public  monev  and  should  bo  deposited  in  nreonluii 
with  section  .3(il  7.  R.  S.     C'.'S6'7i.  May  9,  lOOII.  S 

I  O.  The  body  of  an  uniiiontilied  liiaii  was  washed  aslioraVI 
mihtar)'  reservation  over  wliich  the  State  had  e^ded  cjtclusivo  juri 
diction.  The  sum  of  J20  wiis  found  on  the  bodv  and  there  were  i 
expenses  conncetcd  with  the  interment.  IttU  tliat  the  raoni 
should  be  deposited  in  the  Treasury  as  required  by  section 
R.  S.=    0.  gsms,  Aii^.  4.  1908. 


% 
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'  If  ihe  p(opt-rtv  is  ouimiinr^l  to  be  oj  no  vmlue,  it  In  llie  practice  lo  AtMtoy  it  •! 
a  ycar'H  Monue  it  Uiu  uwiu-r.  liia  mlativus  ar  nsfvewntativoa  bile  to  kidovo  it  al] 
hmxta  notifiM  to  do  to,  or  nflnr  rnwai^lo  oFFort*  1L«  whonaboula  of  biioMU,  I 
rvlatlvM  or  reprcwiitntivoA  raii  not  bo  aecertaiiiMl. 

■  TliH  8olieitor  o[  the  Tnvauy  coacumd  in  tb«  above  opfailoii.  Soe,  also,  IS  Q 
Ally.  G«n.,  247. 
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IP.  TlieACtof  Mav  1,  )S88{25SUt.  112),  relating  to  ti»e  MUiUry 
Acsflomy,  tirovidud  ifinl  "all  iunds  tmiag  from  the  roiil  of  Uio  li<>t<-l 
on  the  a<'aitemy  ^i>iinilii  and  oliier  incidental  sources,  from  aii<i  niii-v 
tiua  diitt>,  bi',  uiid  iiiv  lu'rvby,  made  a  special  contingent  fund,  to  be 
expended  under  the  siipervUion  of  the  stiperuitoudoat  of  the  acad- 
emy," eto.  Htld  that  the  general  words  "and  otiier  incidental 
Bourcefi"  in  tlie  above  act  should  be  construed  to  apply  to  funds  aria- 
ing  from  an  incidental  source '  ajid  not  embracing  funds  which  tlie 
law  expressly  requires  to  \>e  disposed  of  in  another  muuner.  There- 
fore such  wonl.s  would  not  cover  ihn  proceecis  of  a  sale  of  condemned 
property  purcliaacd  from  up  propria  I  ions  for  the  Militar)'  Academy, 
andsucli  proiepda  shouhl  be  dl^poacd  of  as  rp(juired  bv  section  3618, 
K.  S.     C.  S7201,  A'ag.  SI,  1910. 

II  A.  Any  oilicer  of  the  United  States  "having  any  public  money 
intrusted  to  iiim  for  disbursem^^nt"  'i»  a  "disbursing  oniccr"  within 
the  meaning  of  sections  SGUO  and  .'>4SS,  R.  S.  Iltla,  therefore,  that 
me<)ical  ofhcers  intriusUtd  with  moneys  for  disburaement  under  general 
orders  116  and  136,  Adjutant  General's  Oflicv,  18<J8,  roUluig  to  the 
expenditure  bv  medical  ofHi^i's  of  the  appropiiation  "Subsistence 
of  tlio  Arniv"  for  the  diet  of  enlisted  men,  wei-e  such  disbursing  ofli- 
cers.  C.  6269,  Nov.  7,  tUBS.  Rut  held  that  the  monei^-a  rewivetl  by 
tlie  qnarteriiiiwt*^  ui  charge  of  a  I'nitod  Staitw  transport  from  parties 
travchng  thereon  for  meali  furnished  them  can  be  applied,  under 
section  SfilS  K.  S.,  and  the  act  of  March  3,  1876  (IS  Stat.  410),  to 
the  purchase  of  fresh  supplies.*     C.  50^8,  Oct.  6,  IS9S. 

Il  D  1.  A  paymaster's  rrsponsibility  for  public  fumU  intrusted  to 
lum  continues  uiitU  such  funds  have  lieen  disbunsod  or  possibly  until 
the  loss  of  them  can  be  fixed  on  another  oilicer  or  soldier  and  stopped 
acaiost  hi.s  pay.  If  a  payniMter  loae«  a  portion  of  Ids  funds,  ho  is  not 
theroby  relieved  of  his  responsibility  as  to  the  monev  lost  even  tliou^i 
the  loss  be  through  no  fault  of  his  own.»     €.  £304,  Vai/ 19,  1896. 

II B  2.  A  disbursing  oilicer  who  pays  out  money  of  the  United 
States  upon  vouchers  that  are  forged  n'ill  in  general  make  hini.self 
liable  for  the  amount  paid.  Thus  where  such  au  otHcer  paid  out  pub- 
lic money  upon  transportation  requests,  addressed  to  a  railroad  com- 
pany and  a<icept.ed  l>y  il,  wliich  rerjtiests  had  been  fraudulently 
prepared  by  a  ouartermasler's  clerk  who  had  forged  the  name  of  the 
quartennasler  tJiereto,  htid  that  the  disbursing  oilicer  want  responsible 

'  Sm  ApproprinlianB  XI. 

'  Scg  Die  St-cond  Comp.  Doc.,  vol,  3,  p.  SH. 

■  In  Snivthei'.  IT.  8  ,  ISSU.  S,,  1S6,  and  earlier  cmm  ibctc^u  cited  the  rule  wm 
litid  down  tliul  Ilii.-  obllgalitia  ot  ft  l>on<l  "  to  kcvp  iofely  Ifae  public  moDcy  ia  atwolute 
without  Any  comliliotuL  i>ipniBi<d  ur  iinplicij,  and  noiliine  but  the  payment  ot  it 
vrb«ii  ivquired  can  diiKtinn(«  the  bond."  The  KverJty  of  utia  rule  b  iiiili^t«d  by 
the  provUio&s  of  see.  1002,  R.  S.,  which  authurixes  a  payoiaateT,  quartcnniiMar, 
eommiMuy  of  •ubsiateiKc,  or  olhor  diabunJog  ofiicer  to  apply  to  the  Court  ot  ClaiinB 
forrelief  fromiMponnbility  on  accoantof  captuieorotherviMofOovenunent  fundi, 
and  autherixMtho  court  to  en>ntivlit4  when  the  li)MwiM*''tri (hent  fault  or  ne)[ligeDce 
onlhoportofiucholHcer."  The  rule  ae  to ihedegreeof  care  that  ahouldbeekvnrlaed 
by  mica  olBcenlB  order  to  just  iiy  ihe  crauK^  ot  relief  by  the  court  in  *et  out  in  4  Ct. 
Ou.,B06:  &  id.,  189;  7id.,4lS:  37  id,,  631.  ThafocUin  (he  following  cmcw  ill u«i rale 
the  practical  view  Ukea  by  the  court:  4  Ct.  Cls.,  SOI;  &  id.,  486:  7  Id.,  431,  613;  11 
id.,6(«:  IS  Id..  314;  19  Id. ,135;  21td.,300:  25id.,9S;  3Tid„  I>2T;  urn  I  Comp.  D«c., 
191.  The  act  of  Mar.  2,  1»03  (3!  Slat.  665),  provider  rpecialty  for  the  allowaoce  oi 
■uch  crt^ita  for  paj-mentu  ana  tor  lonu  ot  fuods,  vouchen,  and  property  during 
the  Spanish  War  as  the  Socretai)-  o(  Wat  uuy  rocouuncod. 


for  tlie  amount  pud.  P.  56,  £US,  Oct.  gg,  189S.  So  where  a  forced 
transportaliou  rvxiucsl  wiu;  ttccvpt«d  by  the  railroad  <:oi»{>itiiy  bul 
iiol  accepted  I)T  llie  disbursing  oQioers,  held  Uiat  tlio  loss  should  ba 
borne  by  the  railruHd  company.'     C.  7400.  Apr.  ti,  tSOO;  £9056,  Oct, 

3,  ion. 

A  disbursing  ofB€«r  of  the  Army  who  has  paid  out  public  monevt 
upon  vouohprs  which  j)rove  to  have  been  fjdso  or  forged  is  peretiuafl^ 
rtisponNit'lu  to  iho  I'liilod  States  for  the  amount  of  tlie  losa;  and  it  U 
the  uiiaRo  of  the  Govern  iiu-ul  to  hold  suoh  an  otlicor  ao  rtyspuiu'ihl«, 
however  innocent  of  criitunality  ho  may  be;  the  fact  that  he  \i»a 
acted  iu  good  faith  not  utTi'ctia^  hi.s  le^il  liabihty.  Such  an  oliioer, 
further,  im  not  entitled  to  eal)  u[>on  the  GovcrumeJit  to  nrosenute  a 
civil  suit  Hgain.'<t  the  party  chargeable  with  the  fraud,  hut  bo  may 
himHelf  initiate  Buch  u  suit  u  he  deiures  to  do  so  for  his  own  indeinnity^ 
li.  16.  635.  Oct.  £o,  1805;  SS,  SO,  Jv{y  S9,  1868;  4£,  Aug.  7,  1868; 
SS,  433,  Mar.  22,  IS72. 

II  D  3.  Where  a  Government  check  was  lo.st  from  tho  mail  befora 
rcHchiiif;  tho  payee,  rtcommrtuitd  that  tho  iucidi-ut  be  regarded  aa 
one  iuvfllviog  a  Iobs  of  pubhe  funds,  and  that  tho  case  b«  submitted 
to  Congrpss  with  a  view  to  legislation  relieving  tho  di,ibursing  olbctir 
who  drew  the  check  from  rwpom^ibilttv  in  cotmeclion  therewith. 
C.  18853,  Nov.  23,  l!K)5. 

II  B  4.  Tho  act  of  Fobruair  27,  1803  ('JT  Stat.  478),  provided  that 
"The  Secretary  of  War  is  auo  authorized  to  arrnnge  for  the  p«y> 
ment  of  tho  enlisted  men  nerving  at  ymnXa  or  places  where  no  pay- 
master in  on  duty  by  check  or  by  currency,  to  be  sent  to  them  or 
mail  or  express,  at  tho  expense  and  risk  of  tho  I'nited  Slaleti,'' 
Hdd  that  the  "expense  and  risk"  referred  to  means  the  expeuM 
and  risk  of  transportation.  A  loss  occurring  durin);  t ransportatioQ 
would  full  on  tlio  I'nited  Sliite»,  hut  a  lo^s  nut  occurring  during  tran»* 
portatiou  would  not  fall  ou  tlie  United  Statts.     C.  £4£?,  Jvly  7, 1896. 

II  B  .'>.  Paragraph  &r,H,  Annv  Kvguliilioiia.  1908  (665  of  1910),  u 
as  follows:  "If  u  payment  made  on  tho  certificate  of  an  officer  as  to 
the  facts  is  afterwards  disallowed  for  error  of  fact  in  ihu  corlificate, 
it  will  pass  to  the  credit  of  tho  diKbunting  olhcer  and  be  chained  to 
the  otucer  who  gave  the  certificate;  but  the  <iisbufsin;K  officer  con 
not  protect  himself  in  an  erroneous  jmymcnt  matlo  without  duo  care 
Kj"  cliJirK'ng  luck  of  care  aeaiiibt  tho  officer  who  fjavo  the  certificate." 
Wliere  an  otlicer  rertiried  that  roonui  hud  been  occupied  uuder  a 
lease  fur  10  daya  in  tho  month  uf  March  und  mudoout  a  voucher  for 
ten-thirtietlia  of  the  monthly  rent  insteiul  of  ten  thirly-lirsts,  hrid 
that  tho  vuuclient  Hhuwed  ou  tJifiir  face  tho  crroaoou)*  method  ot 
compulution,  and  the  diahiirsin^  officer  made  the  payment  "  without 
due  care."     C.  2S840,  July  SG,  1909. 

II  B  6.  Where  a  contraclur  requested  the  District  en^eer  ofBcer 
to  mail  him  checks  in  payment  of  work  by  roistered  mail  and  tba 
_ . 1 

'  See  IX  Com]).  Dec,  4S4,  holding  that  an  ofBcvr  from  whom  n  i>uiiai<on«tim 
lequuet  wnaHtoIra,  tho  requMt  havine  been  bonoied  by  the  rood  and  poiul  l>y  »di>- 
bimng  olficer,  was  nut  chatgeable  with  Ui«  cost  ot  tha  tnna|)ortatkiii.  Bu  w-hcrt  ■ 
Oovemmeut  mobl  lirkct  wu  (toUo  and  flllod  in  and  ralMKiuciiUy  honom]  by  a  nil- 
roid  company,  tbe  Cumptndln  In  aii  uiipublltiied  oplnloa  ot  Feb.  2l>,  IVW,  htU  tbu 
aa  the  otovr  wu  not  tnade  bv  tbo  UuvcriimCDl  or  by  any  vduvr  duly  vnip'rwrNvd  \<i 
make  It  tbaro  wu  no  left*!  ooli^tion  mting  upon  the  Uoiled  Staua  to  pay  hit  iho 
jBMli  fataUud. 


TOmtC  MOKKV  II  C  1. 


891 


engineer  offic«r  objected,  InsUttn);  on  a  repreeentotive  of  tbe  con- 
tractor coming  t«  llio  ofnco  of  the  District  «>ncinopr  oflicor  to  rccfive 
and  receipt  for  tho  cbeckii,  held  there  would  bu  uo  uildcil  mk  iu 
souding  the  checks  by  mail  as  requested  by  tbe  contractor,  as  the 
chectu  have  oo  intriii^iu  value  in  thoniAelvcei,  but  are  merely  the 
nieami  of  securing  pavment  from  the  proper  depositor)'  of  public 
funds.  Therefore  if  tlie  checks  are  made  out  to  the  order  of  the 
contractor  so  that  thev  would  require  tlio  iudorecniont  of  tlie  <m)u- 
traclor,  neither  the  Government  nor  the  engineer  officer  would 
incur  additional  risk  iu  comitiiltiug  them  to  the  muiLs.  An  (o 
obtaining  a  rmeipt  for  the  checks,  the  officer  would  hold  the  request 
of  the  coulructur  that  the  checkti  \w  netkt  by  mail,  and  thu  checks 
after  payment  woidd  be  in  tbe  [(oasession  of  the  (Jovernment  and 
availaolo  aa  evidenro  of  i>ayment.  If  desired,  the  engineer  offic-cr 
could  send  a  bluitk  recei]}l  with  the  checkx,  to  be  signod  and  returned 
bv  mail,  and  in  the  meantime  could,  if  desired,  have  an  employee  of 
hi£  office  witness  the  fact  of  the  mailing  of  the  chocbt,  »o  tliat  iik  cam 
of  a  failing  of  tbe  contractor  to  return  the  receipt  as  requested, 
tlwre  would  bo  proof  that  liie  checks  had  been  mailed.  C.  I007£, 
Jan.  20,  1906. 

II  C  1 .  It  is  well  settled  upon  considerations  of  public  policy,  that 
fuiiiis  in  Uio  poswwsion  of  a  paymaster  of  the  Armyorotlier  disbursing 
agent  of  the  United  Stat«'s  due  us  pay,  salary,  or  wages  to  an  officer 
or  soldier  of  the  Army  or  oilier  Government  employee  can  not  be 
attAchud  iu  a  suit  instituted  against  such  ofllcer,  etc.,  bv  a  private 
croditer.'  R.  8,  ^^H,  Hay  SO,  li>64;  20,  4IS,  Feb.  £1,  tS66;  jW,  ^6. 
Feb.  HO,  1868;  SS,  47,  Aug.  10,  1S6S;  SS,  8,  Mar.  23,  187$;  S4,  26, 
Nov.  t,  1872:  C.  1901,  /?«.  1S9S;  2767,  Dee.  28,  1806;  4887,  Sept.  t, 
1898;  610$f  Mar.  S3, 1899.  As  the  United  Sutes  Soldiew'  Home  which 
was  established  by  tlie  act  of  March  3,  1S51,  9  Stat.  605,  is  simply  an 
agency  of  the  United  States,  the  title  to  the  property  and  funds  l>eing 
in  the  Umled  8tnt««,  the  above  principle  would  apply  where  tJie 
creditor  of  a  contractor  for  work  at  tlie  home  attempted  to  gamisliee 
Uie  oilicials  of  the  home.  C.  16767,  Au^.  18,  1904.  Where,  indeed. 
Uio  pay  duo  has  been  paid  over  to  a  third  person  as  the  authorized 
agent  or  attorney  of  the  party  entitled  to  receive  it,  it  may  be  attached 
by  tho  garnishee  process  in  the  hands  of  such  person.  C.  4887, 
Sej^.  1,1892. 

The  f)rinciplo  is  well  established  that  money  ui  the  Itamls  of  a 
disbursuii;  agent  of  the  United  States  is  not  subject  to  attachment  in  a 
suit  by  a  cnvlilor  of  a  party  to  whom  such  money  is  duo  and  payable. 
Aniilitaiy  disbureitigoihcer  is  thiTeforenot  empowered  to  pay  mon- 
eys in  Ills  hands,  due  a  Government  contractor,  to  any  craditor  of  such 
contractor,  or  to  any  person  other  Uiait  the  contractor  hims^,  or  his 
agent  or  fttlomey  or  personal  representative;  nor  can  lie  be  made 
liable  to  pay  over  any  port  of  such  money's  as  ganushee  in  a  suit 
brouglit  against  such  contractor.  It.  34,  614,  J«n.  S3,  1888;  P.  63, 
292,  Jan.  m,  1894. 

'  Buclmnan  v.  Mtiandpr,  4  Uoiranl,  20;  Avnrill  u.  Titekor.  2  Cninc-h,  C,  C.  M4; 
DWT.'.Lubcy,  IMcArlhur,  lH7;l:(<)[i.Ally.Oen..MU;IComp.D«:.,i:i:lIirf„2a2. 
Aad  tJio  mtn«  principle  1«  applied  [•>  mooeya  due  from  municipal  cunKimiious.  Uuw- 
tborn  V.  Bt.  LauEi,  11  Mo.,  .Vj;  Hurnbun  r.  Pond  du  Lk,  lit  Wii.,  311:  \\\tit>n  v.  nk. 
of  U.,  Sfi  G«.,  96;  Pruitt  V.  Anni«gni(,  U  Ala.,  300;  Boone  Co.  «.  Keck,  31  Arb.,  307. 


n  C  2.  A  oreclUor  of  a  GoTemiiwnt  contractor,  lo  whom  tUa  ' 
eniin«nt  nwfn  u.  balance,  c«n  not  altaili  the  object  of  a  forei<^  alla«ti- 
ment  bj-hriiiginKsiiitafcainflt  thorontrwrtor,  and  jnining  witli  him, 
a»  ilef4^i)<]tint.-<,  tlio  I'nitod  St«t<«,  as  also  tho  o(Hc«r  of  the  Annv  v-h<> 
executvd  thu  coutroct,  aiui  praying  juHetnent  agairust  the  liiit^Nl 
Stat«e<,  or  for  an  onler  of  co«rt  upon  tho  ofliccr  to  pay  over  the 
amount  trlaimod.  .\n  iu<livi<hial  r-an  not  be  allowed  so  to  rnntrol 
the  operations  of  thn  Oovemment.'     P.  40,  Sol,  Apr.  18,  1890. 

n  C  .■).  A  fi^noral  sorvice  ck«rk  rwroived  from  a  paymasler  of  the 
Armj%  ill  pajinent  of  hit  montlily  pay,  a  cherlc  upon  a'nationul  bank, 
whicli  wn-s  K  l^nit«d  Stat«8  depusitao'-  ^^  prracntaliou  Ote  bank 
retain<H]  tho  clierk  and  refitsfd  payment  on  the  ground  that  lli« 
county  nherifT  had  loviod  an  atlacliincnt  o»  all  tJiO  prog>orty  of  ihf 
payee  in  tlio  bank.  Held  that  eurh  refusal  waa  unauthorized.  The 
pay  duo  was  public  money  in  th«  hands  of  the  depositary,  and 
eoitld  be  piud  onlv  to  tho  payoe  of  tho  chfck  or  his  order.  /•*.  64,  SSL 
JuJy  19,  189S.      ■ 

II  C  -1,  Wliei-e  a  subrontractor  rlaiminj' a  hen  on  tho  monoy  due 
from  tho  XTnitcd  Stat««i  to  the  ronlractor  lilecl  with  the  Government 
notiio  of  tho  alleged  lien,  litld  that  in  the  ahtoence  of  a  provision  in 
the  citntract  spwiiicnily  providing  for  rt'taining  money  clue  the  con- 
tractor until  he  should  have  eeliled  other  claim-s  against  liim,*  settle- 
ment should  be  made  with  the  contractor  without  reRard  to  the  a 
of  hen.     C.  g()9/,7,  Jan.  S,  191t. 


no^ 
rwflKi 


aay- 


II  C  5.  A  subcontractor  can  not,  by  injunction  or  other 
r«8traui  the  Socretarj-  of  War,  or  a  miUtary  ofiicer,  from  pa>-ing  the 
entire  consideration  of  the  contractj  or  »o  much  a«  may  bo  "duo  and 
payable,  to  tho  contractor.  There  ta  no  privity  of  contra<-t  between 
the  Government  an<l  a  subcontractor'  and  lie  has  no  le^  claim 
whatever  upon  tho  United  StJitcs  for  any  part  of  tho  contract  money. 
He  muat  look  to  the  principal  contra<'tor  for  tlie  parment  of  any- 
thing that  may  bo  duo  him.  H.  SS,  194,  May  19,  1887;  C.  740,  " 
IS,  IS94. 

n  C  6.  It  ia  settled  that  a  State  court  can  have  no  authority 
enjoin  the  Uiiited  States  judiciarv  from  executing  Ihoir  judgments, 
or  fi-om  proceeding  with  aetionti  of  law  pending  before  thom.*  Simi- 
larly liciii  that  a  State  court  was  not  empoweroa  to  enjoin  an  executive 
department  or  ofTirer  of  the  United  Stalea  from  penorming  the  con- 
tracts of  the  United  States,  and,  accordingly  that  an  injum'tion  is^<ijed 
in  a  suit  in  a  State  court  prohibiting  an  oflJcer  of  the  Army,  charged 
with  tho  duty  of  pajnng  to  a  contrnotor  a  certain  snni  of  money  due  him 
luidor  a  contract  between  him  and  the  United  Slates,  from  paying  aaid 

■  Moreover,  wb«n  suit  is  iniliftted  kgUiut  the  United  6tatM,  the  pliiotiff  in  roqidnd 
to  prorrax]  urconJing  to  the  provirions  o(  xecx.  4,  &,  and  6  of  tbn  »rt  of  U«r.  3,  ItK 
('24  Stat.  600),  and  miut  duly  eerv«  a  copy  of  iLe  petition  upon  the  proper  United 
etuUia  dUtrict  nttoroey,  as  notioo  to  appror  Kud  dtttond  tlie  InlvpMls  rt  tfa«  United 
SlaUi*,  and  mail  a  copy  to  die  Attoney  ueoOTvl,  etc.— «  procodure  wbirh  had  not  Ixea 
lullowed  in  this  case. 

•XVIIComp.  Dcr.,80. 

'  Soe  XVI  Comp.  Dw,.  426. 


•U<.-Kiiiir.Voorhit».7Cranch,37S:  Diuuanv.Datst,  1  now..30e:  aiyBk.»t 
«.  Kkcl(on,21)latch.2Q:  Rigs>i'.  JidinMBQ>.,«Walbce,10e:  UnltedStateac.O 
of  Keokuk,  id.,  AI4;  MaripoM  Co.  r.  Gairieon,  M  How.  Pr.,  44S;  Bagtidt  v.  * 
2  Bidi.  Eq.  saO;  Chapia  i-.  Jamfe,  II  R.  I.,  68. 
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sum,  would  k^gnlly  und  proijcrly  b«  dlirogarded  by  such  officer.'  H. 
4£.  12S,  Jan.  22,  1870. 

II  D.  It  i»  in  AncordaiK-o  witli  the  u^ago  of  thn  mllitarr  service,  as 
well  na  the  gonend  prjictice  under  existing  liiws,  f(ir  uii  officer  of  the 
Aroiy  chai^d  with  the  disbursement  of  public  funds  to  pui-sue  in  his 
own  name  ajid  rcMiruscntntivo  onpftcity  thv  pwiKr  legtd  r(>n)i!<lifM  wlivii 
»uch  funds  are  illegallv  appropriated  or  witldield  by  third  parties. 
This  oOiciul  function  of  the  olliccr  can  not  propcrlv  be  imposed  ui»on 
tho  head  of  his  department.  The  Secretiiry  of  War  can  not  bo 
roquirod  to  iristituto  the  legal  j)rocecding9,  nor  would  his  doin^  so 
make  the  claim  any  more  a  public  claim  oithe  Unitod  States  than  it  is 
an  prosecuted  by  tlie  diwhui^ing  otficer  in  his  oHicial  capacity.  Thus 
advised,  Iti  the  case  of  such  uii  ollicor,  a  portion  of  whose  pubhc  fuiul» 
were  in  the  ])osse»sion  of  a  bank,  as  on  authorized  public  depository, 
at  a  time  when  the  same  stopped  payment  and  went  into  insolvency, 
that  the  oflicer  should  file  and  prove  his  claim  before  the  regist«r  in 
bankruptcy,  and  prosecute  the  collection  of  the  sumo  so  far  ns  noces- 
saiT  and  p'racticalile;  and  further,  that  a  due  imd  reasonable  dUi^uce 
onmx  part  in  pin-suing  the  legal  meiwures  open  to  him  for  rcaliung 
the  amount  for  which  lie  was  oflicially  responsible  would  funiisli  the 
strongest  support  to  any  appliciition,  which  he  might  in  futui-e  pi-efer, 
to  be  discharged  from  liubility  for  auj-  loss  to  the  United  Slates  result- 
ing fr()ni  the  failure  of  the  depository.     R.  Sjj,  SOn,  May  7,  IS74- 

n  E.  A  disbun-iiii'  officer  deiKisited  in  a  bank  at  Denver,  Colo,,  for 
collection  &  cheek  drawn  on  tlie  treasurer  of  the  Philippine  Islands. 
The  bank  made  a  charge  of  (30.1 1  lut  exchange.  Held  that  the  di»* 
btirsing  officer  was  not  entitled  to  take  credit  in  his  ucc^unt  for  the 
above  sum  i-equii-ed  to  be  paid  as  exchange.     (',  ISSoS.  Aug.  SI.  1907. 

HI.  Section  3620,  R.  S..  j)ro\-idos  that  a  disburein<;  ofTicir,  htt\-iof; 
on  dejMHut  in  a  public  depository  nublic  moneys  intrusted  to  him  for 
the  purpose  of  disbuweniciit,  KJmll  "draw  for'lhc  sjime  only  in  favor 
of  the  pei'sons  to  whom  payment  is  made."  Where,  upon  the  order  of 
a  party  to  whom  the  I'nited  States  was  indcbtc<l  in  a  certain  amount, 
a  disbursmg  ofiicer  made  payment  of  the  amount  to  a  firm  to  which 
Huch  party  was  indebted— -a</w'«ftf  that  such  payment  was  clearly  in 
coulravoiition  of  the  statute.     /'.  55,  £S9.  Apr.  >5,  1892. 

IV.  Uiwn  construing  section  170(i,  R.  S..  in  connection  with  tlie 
orlgiiinl  act — that  of  January  25,  1S2S  (4  Stut.  246).  entitled  "Ai\  act 
to  prevent  defalcations  on  the  part  of  the  disbursing  a^nta  of  the 
Govomnient" — Ac^Hhatsuch  section,  though  expr^-ssed  in  somewhat 
general  terms,  properlv  applied  only  to  bonded  disbursing  offtcers.' 
P.  61, 167,  Aug.  SS,  1893. 

*  Sc«  ilii>  autuioquont  cvm&vcMUiry  ojaabn  n(  tbn  Altnmoy  Gcncnkl  la  Ihi*  cnan.  in 
IflOp  .  ZM.  la  an  mrlieropininn  of  the  S»liciiiir  General  il&Oii.,  b24).  Jt  vm  hold 
lliiit  Ha  a  BtaU  can  nol  by  ltd  jutlidul  proonn  It^^'kllj'  otKlriirl  ur  in'lirei^tly  ialorfi-re 
will]  iha operatioiu <ii  the  Ilmli^il  Slal4M  Givcniniftnl,  n  Stain  miirt  o<<il<l  nnt  be  aiith> 
oriMNl  to«njotn  a  conusctor  wilh  the  Uiiil»d  Slates  frnia  receiving  payrocnla  und«<r 
luiacontra(.-lBnd  thuabiaderhlmin  thedueperibrmajicoottlMiuiiiii'.  i 

*But  nee  tho  Rcnnral  proviirinn  at  the  Army  anpraprUitioii  net  of  Juno  lU,  1893  (27 
Slat.  1771,  whirh  pri\-irfr.i  that  "iho  pay  <a  omcera  o(  the  Amy  may  be  withheld 
under  sectinn  Mventeen  liuiulnKl  and  aUlJ^«is  of  tba  Rttviwd  Statuliw  OH  accoiut  of 
an  iadeblwltHMt  to  tho  United  SlatM  Bdniiltod  or  ihown  by  ibo  )ud)tnMrnt  of  a  coiut> 
but  not  othfTwim  unloM  upon  a  nMcutl  order  iaraed  acGorauiff  u>  the  discntion  of  the 
Socrctary  of  War." 


V.  (.'ongKwa,  in  appruiiriutijifj  uionoy  for  tlio  new  State, 
Nftvy  BuSdii)^,  hut  provided  tliat  the  amounts  shall  "be  expend 
under  the  direction  of  the  Secretary  of  War."  WhiJo  the  Secretan 
would  thua  he  aiithoriiwd  to  commit  the  disbursing  of  the  fund 
eraployitl  to  any  pn>[n'r  in'rsnn,  yet  advised,  in  view  of  the  piiliry  ol 
the  law  as  expressed  m  wclion  1153,  R.  S.,  that  the  Socretary  wouU 
properly  dcsigimte  au*  the  «i  isburshi^  ngcnt  I  no  engineer  oH'tcer  en^^agef 
m  superintending  the  work,  especiiiily  Biiice— u*  provided  in  saiil  sea 
tion — the  duty  of  disburning  would  thus  be  perTonne<l  without  ta 
charoe  to  the  United  States.     R.  4I,  283,  June  US,  JS7S. 

Vi.  A  paj'nmster  drew  hia  clieck  in  favor  of  a  disRharged  soUnI 
for  the  amount  due  him  on  hnn)  itettlemont.  The  payi*o  indorsed  Ih 
check  in  blank,  and  the  paymaster  then,  according  to  a  common  piM 
tiee,  Huhiiuliiried  it.  amiing  his  otHrial  designation,  nn-relv  for  On 
puq>oso  (though  the  indorsement  did  nut  »o  state),  of  identifying  thi 
eignaturo  of  tiic  payee.  The  writing  in  the  body  of  tho  check  w«l 
then  removed  or  alu-red  and  the  cheek  filled  in  for  a  very  much  fcreatd 
amount.  The  cheek  thus  raised  was  on  the  next  dav  presented  toaW 
paid  by  the  Ain^istant  Twasure r  at  Kew  York.  Jtriit  that,  while,  il 
the  hands  of  a  bona  fid*  indorsee,  the  liability  of  the  pa^inafltex  wouk 
have  been  that  of  a  regular  indorser,  parol  evidence  not  lieing  (liei 
admissiblo  to  show  that  he  indorsed  moroly  for  identification,'  ret  tlnl 
losain  thiticase  leeally  fell  upon  the  assblant  treasurer whoAoliabilit] 
waa  the  same  as  tliat  of  u  hank  wluch  pays  a  foi^d  clieck  in  a  caM 
in  which  the  forgery  baa  not  been  faciUtated  by  the  negligence  of  tltt 
drawer*    P.6S,SIS,  Afotf,  }S9S. 

yil.  Held  that  tho  act  of  April  20.  1874  (18  Slat.,  pt.  3,  p.  33), 
entitled  "An  act  to  pro\'ide  for  the  inapection  of  the  dwburwementl 
of  uppropriations  made  by  oflJcer»  of  tho  Army."  apphc'l  only  to  tin 
inspection  of  dlsburBemeiita  of  moneys  appropriated  Dy  legist 
Conenw.     P.  48,  I84,  July  9, 1891. 

Vftl.  Section  3651,  R.  S.,  prohibits  tha  exchange  of  funds 
dbhuraing  ofiicer  or  agent  of  the  Oovemment.  Ildd  that  an  tuc 
change  by  a  tUsbursing  ofhcvr  of  fundii  appropriated  for  tho  par  Ql 
the  Army  for  Philippine  currency  at  tho  market  rate  to  enable  ninl 
to  pay  in  that  currency  cretiilore  wlio  de-sired  to  receive  it  in  ftatisfaff 
tion  of  the  obligation  of  the  United  Stales,  woidd  not  be  an  eS 
change  forbiddtMi  by  this  section.     C.  17604,  Ffb.  28,  1906. 

IX.  After  the  eHtnblishment  of  a  new  currency  for  tho  Pliilipptnl 
Islands  by  the  act  of  March  2,  1903  (32  Stat.  or.S),  tho  quesriitn  aroM 
as  to  the  piivmont  of  debts  due  tho  United  States  in  tno  Phihjipbl 
currency  and  tho  pa-y-ment  by  the  United  States  of  it«  own  (lebt^i  m  tbt 
same  currency,  hrU  that  under  eections  3173,  3-17-1,  347.^,  and  3476] 
R.  S,,  all  funds  received  by  disbursing  oflicere  of  tho  United  StatM 
from  the  sale  of  stores  anu  other  public  property  must  be  in  United 
States  currency,  mid  that  under  sections  3617,  3618,  3651 ,  365'^.  anil 
36Q2,  R.  S.,  tho  accounts  of  dUhursing  officers  must  be  kept  in  t^nited 
States  currency,  but  there  is  no  objection  to  tho  paymeiit  of  a  debt  ol 
the  United  States  in  any  local  currency  which  the  creditor  was  nitliDj 
to  receive.  For  instance,  if  an  oniployeo  of  tho  United  States  il 
employed  at  the  rate  of  S100  per  month  ho  is  entitled  to  demand  hia 
pay  iu  United  States  curreuc}'.  If  he  dcein«  to  be  jtaid  iu  Mi'xicaO 
. — ^ ' 

'Daiiieloii  Nwotiable  loslnuneutA.  val.  1.  p.  T19,  mi<1  rtww* cited. 
*Byle8vuBilu(81iiirewuod'i«diU<>o),  337,  aad  casw died. 
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(lullnrs  there  i»  no  objection  to  ht»  beiiij;  paid  in  .tucli  number  of 
Mexican  dollara  as  are  nquul  on  tlio  day  ot  paymont  to  $100  in  Rold. 
So,  too,  a  di^bur^ing  ofliccr  may  make  a  contract  payable  in  Mexican 
dollars  or  otbt*r  foreiim  currency,  but  the  account  must  be  stoted  in 
legal  tender  of  the  United  States  at  the  mftrket  quotation  of  such 
currency  on  Iho  day  of  paymont.  With  tho  above  exceptions,  tlio 
account^  of  disbunung  nflicers  must  always  bo  kept  in  United  Slates 
currency.     C.  16316,  Dfe.  S3,  1903. 

X.  Paragraph  687,  Army  Rpf;"Iations  of  1904  (694  of  I9!0),  pro- 
vided that  damago  to  public  pr<i|»Tty  for  whicli  an  officer  was  re- 
sponsible would  bo 'deducted 'from  bis  monthly  i)«y.  lldd  tlititthe 
reciitaljon  waa  inti'nded  to  cover  ca-ses  where  tlip  oflicpr  di<l  not 
volutilurily  pay  iJio  nmount  of  the  daniago,  but  (hat  where  un  ollicer 
was  willing  to  pay  the  amount  of  the  same  it  shouhl  be  received  from 
him  and  deposited  in  a  Government  deprotitory  to  tho  crivlit  of 
miscellaneous  receipts  and  the  officer  relieved  from  bis  accountability. 

c.  SS134,  Oct.  I,  im. 

ZI.  Sections  3617  and  3618,  R.  S.,  have  no  application  unti]  the 
money  ha.H  been  received  to  tlie  use  of  tho  United  States.  Tlierefore, 
hfJd  tliut  ft  provision  iii  a  lease  of  Government  property  that  tho 
leasee  might  make  necessarj-  rcpnirs  und  hnve  the  cost  of  the  same 
credited  on  tho  rent  w(w  legal.  C  mi2n,  Oct.  IS,  1.911.  So,  held, 
that  a  contract  nuKht  be  made  between  the  commanding  officer  of  a 
post  and  a  private  laundry  whereby  tho  laundry  should  launder  at  a 
reduced  rate  articlus  belonging  to  tlie  United  States  as  well  as  articles 
of  ofiicem  and  enlisted  men  and  in  conaidexation  thereof  should  be 
furnished  fuel  and  water  by  the  Goveruuicut  at  cost  price.     C.  l^d^S, 

juij  15,  ims. 

CB08A  SEPSneKCK. 

SMUrLTTIA  X  TO  XI. 

Puouc  TKnvtten. 

Blank  TtceipU  unauchorbtd. Sc«  Pay  and  allowakckk  I  B3. 

Cbn  luit  b<  advanctd. Sue  Coktraoti  XII. 

Qm  not  beffivm  to  finod  tufftrtn 8««  PttnLic  rRorERTV  1  A  &. 

tonof. Se«D»OirUNe  XII  A  13  b. 

Miftpfiieai^n  «/. SmPat  akd  ai.m>wan'cn.')  I  0  fib. 

^itappmpnation  (ff, See  Dibopune  II  D  Ills. 

Pat  and  allowakoes  I  C  6  b. 
Sowock/. Sco  Akkt  I  G  3  b  (2|  (a>  [31  I<f);<l  (8)  (6). 

DwcirusK  XVn  A  4([(1l- 

Laws  II  A  1  c. 

Pat  and  aluiwaxcbh  I  0  6  b  (S);  7  a 

(i);iricif(i);K(i);n2. 

PUBUC  PROPIBTT  IX  A  3. 

Wab  I  C  6  c  (3). 

PUBLIC  PEOPEKTY.' 

I.  IN  GENERAl Pi^tfO: 

A.  I>wPO«tno!(  ilvm  uk  Altuoki/eii  bv  Conohk** Pagt90t 

1 .  Required  for  tho  g,nat  o\  any  intcHot  m  public  pn>j)prty. 

2.  DiKiinclinnbntwtKinlJcanMaDdKmiitofintfirmt PageSOS 

S.  Applici  to  both  pi-maBal  and  tmI  pnqi«ny PagtSot 

i.  ApplicM  tocx('ltiingv9a.i  wellaaotherduiposilionH Poft  $0S 

a.  Sale  to  t^lai«,  or  oicbange.  of  annii,  etc. 

b.  bniCH  of  snua  and  ammualUoa  tu  piut«ct  public  mciUHy  and 

property. 

■  Prepared  by  Ur.  Lewis  W.  Call,  dklef  desk  and  volidUir,  ofllc*  of  the  Judgu 
Adrocaui  Ooneral,  U.  6.  Army. 
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n.  LAND— Continued. 

D.  BooNDARiBS  ON  Watbrs Page  920 

1.  Natuial  accretiona. 

E.  BuiLDiNas,  Generally  Propsrtt  or  Ownek  ot  Suil. 

1.  On  land  occupied  jur^ielh'. 

2.  Temporary  buildings,  removal  of I'ageStl 

3.  Buildings  erected  without  authority, 

4.  Where  reserved  in  contract  for  aale. 

P.  Trbrs,  thb  Pboperty  of  the  Ownee  of  Soil. 
1.  Cutting  for  use  of  garrieone. 
m.  MILITARY  RESERVATIONS. 

A.  Reservation,  Meanino  of. 

1.  Authority  of  PreHidenl Page92t 

2.  Order  inoperative  as  to  private  lands Page  913 

3.  Order  withdraws  lands  from  jurisdiction  <if  Interior  Deportment. 

4.  Within  national  pork. 

5.  In  Porto  Rico  and  in  Philippine  lalands. 

B.  Not  Subject  to  LocATiof)  fob  Mines Page  9^4 

C.  Not  Subject  to  Location  or  Railway  Thkduiih  "Public  Lands." 
li.  On  Indian  Reservation,  Subject  to  Riohth  or  Indians. 

E.  Ebbor  im  Location  of  Post. 

F.  DiBPOsmoN  OF  MiLiTABY  Rebervationb. 

1.  Authority  of  C-ongreee  required, 

2.  Conflicting  claims  of  private  parties Page  9tB 

3.  Under  act  of  July  5,  1884. 

4.  Gnmt  to  municipal  corporations  {act  of  Mar.  3,  1893). 
3.  Salo  under  special  act,    Expenees  of  sale. 

6.  In  the  Philippine  iBlanda Page  9i6 

G.  Boundary  on  Tide  Waters 

1.  In  Slates. 

2.  In  Territories. 

H.  Squatters  or  Thbsfasskrs. 

1 .  Removal  by  force  if  necessary. 

2.  Improvements,  removal  of,  valuation Page927 

3.  Hay  or  wood  cut  by  trespasBerB  not  to  bo  n^moved. 

4.  Removal  where  on  reservation  for  injurioiiH  j)ur]H»es. 

5.  Business  on  reservation. 
IT.  CEMETERIES. 

A.  National  Cehbterieb. 

1.  Acquisition  of, 

a.  Law  authorizing. 

(1)  Condemnation  when  aulhiirii^cd Page  9tS 

(2)  Effect  of  appraisement. 

b.  For  volunteer  homes. 

2.  Right  of  way  for  roadway  to. 

s.  Restriction  as  to  railways  on. 

b.  Police  jurisdiction  over. 

c.  Restriction  as  to  repairs. 

3.  Superintendent  of. 

■.  Status  of Page  9t9 

Is.  Authority  to  make  arrests. . 
c.  To  enforce  rules  regarding  speed. 
31106"— 12 57 
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TV.  CUMIiH'EIUKS— C'anUnued. 

A.  Xatiokal  CBHmKin— Conlintioct. 

4.  IVnonflMilillod  to  burial. 

ft.  SupcuinUtodcnt  Army  Nucm  Onp*. 

b.  iDdicv'nlorCi^il&DdSpftDuhWan Pagti 

e.  Hf!v(!iiui!-Ciitl«r  S«rviire. 

B,  OoNniMMUTK  Dbai>,  NoRrDFBN  Phi«on8. 

1    No  nuUiortty  U)  jicniiil  iuinruicni  ot  nibt-n. 

T.  JURIsnin-ION— GRNF.RAI.PISCURSION Hffli 

A.  Ntyr  l.stiDEyrTo  OwNKBHUip  UT  Unitsij  Htatb* Paftl 

V.  IlrrTAiNKD  OK  Adummvn  or  Stati,    (Sm  Puvuv  PkurKttTr,  V  A.) 

C.  Acorns BD  BY. 

1.  Purtbiun  with  coDMot  of  StoUi.     (Sm  Public  rmperl)-,  V;  V 

V  E  1  a,) 

2.  Dinict  ranion  hy  State.     (So«  Public  Property,  V;  V  K  1  a.) 

D,  How  l,on.    (Sm  Public  PnorRHTr,  V;  V  A;  V  E  1  a.) 

I.  Dy  abaiuloamMiL ur  roUiiqiiiiihment of  nmrvatioo J'oftSU 

i.  Not  Ingil  by  Rtxnt  of  risliC  of  way  Ccv  nilway 

S.   CDNMTIONS   AVD   ItEHT&ICnUN8. 

1.  I*urrliajHi  with  fonsonl. 

It.  For  j)iirp<we  njiec-ificKl  lu  Coiwtilutton  givei  mccliialv-B  ]iiif*>1 
dfcUon. 

(1)  RnPTt-ationofrighttomrK-eprocMi Pagt93S 

(2)  R«»«r%-atioii  of  concurranl  juiudicdan  not  au-^ix^le, 
b.  F<a- oLbsr  purpome-    (Sm  Public  Property,  V;V  E  1  a.) 

(1)  May  b«  kccoupaaled  with  limitftliotui.    (See  I^tbllc 

Ptopwty,  V.) 
{!)  QuBAlonable  wli«tb«r  mduoive  Juriadinion  Is  d«(b- 
nble.    (Son  PuWic  Piopetly,  V.) 
0.  Ccuulruction  of  c«B^cin  of  "exduili-e  legUfttion"  with 

nwervstion  of  "conciirrvat  iuriadictioit." PagttSt 

d.  ron*[TuntioD  of  coMon  of  JuKsdictkm  with  proviw  lor  of 

t!un  of  Btato  laws  ovw  prvmuw. 

e.  Cctuilrucljot)  of  Icnn  "purrfuwn." 

5.  Tn  c««e«(dir«clcaBBlou. 

a.  Ccdtn  only  ao  much  oa  i*  oxptnwod.    (R«o  Public  Pni[)«rtyj 

V;  V  E  1  a.) 

b.  RMorvaliou  of  riglil  lu  tax  pmom  mid  cmponuioiu.    (SmJ 

Public  PiropOTty.  V;  V  E  1  a.) 

c.  Of    coiicurriMil  Jurlsdictiou.      (See   Public    Proporty,    Vd 

VK  I  a.) 

d.  CMeioo  aot  retn>acUv«  uoJea*  ao  voFded J'/agtltj? 

i'.  ErvKCT  nr  (.'KHaioH. 

1.  ftli^Te  «xcliMive. 

a.  Stato  laws  not  oporativ*. 

(IJ  Prohibition  hwa. 

b.  lUtinovM  turritmy  from  politintl  Bod  Icitnl  jurMirtiMi 

etAI«. 

(1)  Witb<lniwa  poraou  and  pra]>«iiiy  lltnoon  fmm  rivil 
and  criminal  juriadidion  of  8ut«.  (Sm  Public 
Pioporiy,  V  P  1  b.) 

(a)  Ftan  liAbitiiy  ta  State  lAxalion.    (Soe  Publl 
Pr..p«!rty,  VFlb.) 
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T.  JURISDICnoN-tiENERAL  DISCU8SION-CoBtlBU«d. 
F.  KmcT  or  <'NasiON— Cnntuiuod. 
1.  WliofP  Mtdiwivo— Continued. 

b.  RemoTn  territory  from  politUukl  nnd  lej^l  jurindit^Ciou  nt 
Slate— <'onri  ml  «1, 

(2)  DeprivM  [MrsiniB  ihor^oD  u(  «rhuol  and  uth«r  prlvl- 

l«go«.    (Sm  Pablin  PropRrty,  V  V  1  b.) 

(3)  DepviVOT  Sut«  offlcera  of  juiiidictian  wlUiin  rwor- 

VAtion PagiQiH 

(a)  To  hold  inquMta  th«ronn.    (Sc*  Public  Prop- 
erty, V  F  I  b  (3,) 
(()  TomlbroaquMiintiiivTnKulAtioaa.    (Soe  Public 

Pioporty.  V  F  I  b  (».} 
(e)  Tu  nuiuim  vital  filalifltirs.    (Sco  Public  Prop- 
erly, V  F  I  b  <S,) 
(<f;  To  i-oiitrol  jmblic  «ttMnieiit  lor  Ughway.    (Smi 
aim  Piiblir  PropOTty,  V  F  1  b  (3.). .  Page  93S 
{t)  To  ri.-<]uiri>  lic-«n«i?  fur  buBiiiMx  tb«reoD.    <S(>u 

Public  Property,  V  F  I  b  (3.) 
(/)  To  rtfulalo  marriogm.    (Soe  Public  Pruperty, 

V  F  1  b  (3.) 
i$)  To  ad[niiili>l^  elTwtB  tfaor«on  tA  decoiwod  por- 

■oni. 
(A)  Toiwn'eprociimunlniwriiihtrwwrvwi.  Pagt9W 
3.  WKere  not  wtclumve. 

■.  RMMntion  of  ri([ht  to  Ux  poiKUM  uid  corporation)).    (Soo 

Public  Property,  V  E  1  a.) 
b.  Rngwrraiioo  a\  concurrent  juri>>diclji>n.     (Se«  Public  Prop- 
erly. V  E  1  a  (2 ) 
U.  Jl'rihdictiom  ItEOUiUBti  bv  iJttcno.H  356,  RevDiio  Statutkh. 

I.  CoiMtniction  of  liuiKiu«f  "olhor  public  btiildiiv  at  any  kind  whnt- 
evcr. " 

a.  For  park  ptirposK»,  Wc Page  1>4I 

S.  I)oea  Doi  preclude  purchase  prior  to  ccwioii. 
3.  CmMon  mquirod  UnrnrceifHinUiiareolapprvpnalion. 
H.  I.AW  Opkrativr  WrmiM  RuBKVATtoi««, 
1.  Mien  juriwliclion  ceded. 

a.  l.au-a,  oihi^r  tban  rriminnl.  continue. 

b.  Crimitul  luimol  United  St«l*i> PagtSU 

S.  In  Torrilorinii.    (Son  Piihlir  Propraty,  V  II  1  a.) 

a.  Territorial  laiva,  civil  add  crimluai,  contluue.    (Soe  Public 

Property,  V  II  1  a.) 

b.  Process  ol  Territorial  courla. 

0.  Locul  government  of  DiatrJct  of  foluiitbia PagtOfS 

VI.  RlCiHTS  OF  WAY. 

A.  KioHTa  OF  Vnitid  9t*TIw  Vnbbh  Gkaxt. 

1.  AnUiority  of  munidpal  fifiiccni. 
D.  Over  Pubiic  pKOPBKrv— Anannmf  or  CuKuftKao  Itsqi'inso, 

1.  AStulocannotuithoriMi PitgtSt4 

i.  Formal  Bcceptanc*  not  necMHury. 

3.  SelecUou  of  location  wUere  gninl  ladrlinito 

4.  R«iuiromniit  iu>  tn  jiint  nw  of  Irackii. 
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n.  SALES— OonitDued. 

A.  UiuTABr  Stoius— Suction  1241,  Bbtwid  Statutb^— Continued. 

2.  Miuinerftnd  Utru  ot  mIo. 
s.  MuBtbecond«mnedBsdsn)aK«(l«ruiiinii(abl» PageSM 

<1)  Unniltable  where  not  adapted  for  vm. 
•  (2)  traraitAble  by  muma  □(  nUiiatuin. 

(3)  MatURd  or  (all«u  tiu1>er  or  drifiwooit Puf*  959 

(4)  Timb«r,  «rt«..  in  ck^aritii;  lunrl. 
b.  May  IjcwiM  oh  credit. 

e.  Employment  rtt  aiictionocT. 

d,  Where  properly  ii-  nflurnefl  umlftr  roii<mrt, 

«.  C«n  not  be  csoiuuigi'il.    (:^  Publii."  Property  I  A  4.) 

f,  U»e.  do.,  of  cordenuwd  pTopprty PagtSKO 

3.  Duipufition  ut  pnn-eeUa  ot  aalw.    (Sec.  3B18,  R.  .S.) 

a.  Frcperty  not  mliject  to  WMrtion  3018,  Rcviwd  Sututm. 

4.  Property  nut  under  t«clion  1241,  Kevi^fid  Statutes.    (See,  also,  Nav< 

iptblo  Wutrr>,  X  F  and  X  V  3.) 

B.  Or  Akus,  Cloduno,  itrc.,  by  SoLniBKe. 

1,  Seixureof  urmsMld. 

2.  SeJEure of  cluthine  f»ld PageSSt 

(As  to  tidi'.  Sec  P»y  aiid  allowance':  II  A  3  «  (4)  (a) 

I.  The  Constitution^ — ^Vi-ticle  IV,  section  '.i,  paragraph  '2 — provides 
that  "the  Congivsi^  shall  have  power  to  dispone  of,  and  tiiat«>  ull 
needful  rules  and  regulationa  respecting,  the  U-rrilory  or  other  prop- 
erty belonging  to  tJie  United  StHt4'8."  The  scope  of  this  provision 
ifl  moat  coiiiprchonsivp ;  tlie  authority  t-oiiferreu  thereby  iipon  the 
legisktivc  branch  of  the  Government  "being  held  to  extend  from  tlio 
formation  of  a  Territorial  Government  to  the  mutter  of  the  sale  of  a 
sitiall  amount  of  penionalty.  That  neither  land  nor  any  interest 
ill  land  of  the  United  States  can  be  soKi  or  otherwise  dispo^>d  of  by 
the  heati  of  an  executive  department  or  other  executive  ofiieial  or 
by  a  military  officer,  witliout  the  authority  of  t'oiigresa,  ia  settled 
lew.'  R.  7.'404,  Mar..  JS64;  £S,  136,  July,  1866;  SO,  60S,  Am., 
1870:  36,  307,  Apr.,  1874;  4^,  ^3,  May,  1S79;  64,  609,  Feh.,  1888. 
In  the  absence  of  such  authority,  the  lands  of  the  United  States, 
whether  hold  by  original  proprietorship,  or  acquired  by  purchase  or 
gift,  or  by  conquest,  cutuiot,  even  for  a  purely  benevolent  or  relipoua 
purpose,  bo  given  away  any  more  than  tJiey  can  be  transferred  for  a 
Taluahle  consi<lerittion,  B.  39,  S37,  Dec,  IS77.  Nor,  in  the  absence 
of  legislative  authority,  ran  theSecretary  of  War  authorize  the  use  of 
Government  land  for  street  purposes,  C.  3864.  Ffh..  1898;  7891, 
Mar.  SI,  3900;  7059,  Mar.  SI,  1900;  17478,  Jan.  SI.  1905.  Nor 
(without  Buch  authority)  can  tliey  be  conveyed  temporarily  hy  Uase, 

'  Thi*  (iindunenlal  rule  of  oiir  public  law  is  eipre^sed  by  Allomey  Oeneral  Uou 
(13  OpiiL",  401.  as  tulluwe:  "I  bjd  clearly  of  optniou  tliuC  tln>  8i>creUry  of  War  cnnnol 
convey  to  nny  porson  Any  interest  in  land  belongii^  to  the  Utiiled  Stales,  except  In 
pursuance  of  an  »i:\  of  (.u|ilti:4H  exprettsly  or  igiplfedly  aiithorialng  him  to  do  ao." 
And  Beo  United  Suitea  v.  Ni'coU,  1  Paine  &i6  (Fed.  Coa.,  15,B7»);  Se«bury  v.  Ficlda, 
McAllLfter  (I->d,  Cv.,  12074t,  U  United  SUtw  n.  Hare,  4  Sawyw.  653, 66g  (Fed.  Cm., 
153IB).  See  also  29  Op,  Atty.  tien  27:^.  lo  thvuDecl  that  lbs  title  to  a  Hchuol  build- 
iiii;  in  Petersburg.  Alutikn.  purchuandfroni  th*"AlaiikafaDd"eouldnot  be  Irannterred 
tnim  the  Guverament  to  tae  town  of  Peterebut^,  except  1>]r  an  act  ot  Coagren. 
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wlifUior  for  a  sliort  or  loiig  l*nu.'  B.  SS.  2,  May.  1871;  S9,  SSS, 
Dfc,  1877;4S,eSO,  Mar.,  tS79;  C.  10819,  JvJy  tS,  190!;  tX^7,  Avr. 
24,  J  908;  IS  we,  Auff.  9.  1902;  1S767,  Dec.  6,  190S;  li-tGO,  Ajrr.  1, 
I90S;  1US4,  Apr.  17,  i9(/tt:  16X86,  OH.  6,  I90S;  teOBZ,  Mar.  15, 1904; 
19140,  Ffb.  S,  1906;  I9S96,  June  16,  1906;  S1S84,  Afr.  IS,  1907; 
£7466,  iVw.  9,  1910:  lUdl,  Oct.  11,  1001. 

i  A.  As,  und(>r  Iho  rr-.ti>ltitioii  of  ftHjiPxntinn  of  Ilnwaii  "ftIwolut«> 
fee  and  ownereliip  of  nil  public  GovcnimoiU,  or  Crown  lajids''  vested 
in  tlic  Unitrd  States,  which  rettoliition  provided  further  tliat  Con- 
gress would  "vnaetapocial  laws  for  the  inanaf^mont  and  disposition 
of  Hiieh  Iftnds,"  held  that  the  continued  dittpoiiition  of  such  lariiJH  by  j 
tlio  Tcrritoriai  GoTcmmMit  of  Hawaii  was  uMauthorizcd.*  C.  64^8,1 
May  £7, 1899;  7859,  Dee.  1,  1899.  I 

1  A  1.  Nor,  without  autliorily  from  Congn.'ss.  can  aii  oxecufive 
depai'tment  or  officer  convey  away  any  n.'iu/nicliian/  interfxl  in  land  of 
lh«  United  SlatM,  'ITjus  it  \\ta  boon  rcpe»l<rdly  field  by  tlio  Jiid^e 
Advocate  General  that  the  Secretary  of  War  (or  a  iniiitaiy  rma- 
mandcr)  w«3  not  empowered,  of  his  own  autliority,  to  yrntit  »  riglil 
of  way  over  a  military  reservation  to  a  railroad  company  or  other 
eonwration.'  R.  $1,  £37,  Mar..  1871;  Si,  197,  470,  Mar.  and  Srpl.,  I 
187S;  35.  654.  Aug.  1874:  36,  £07,  Jan.,  1875;  C.  241,  Aug.,  1891,,^ 
And  such  righta  when  given  by  Confrresfi  can  be  exerciiwd  only 
nitliin  the  terms  of  the  grant.  Thus  whei-e  by  an  act  of  Congresa 
there  wna  (panted  to  a  raUroad  company  a  limited  and  defined  right 
of  way  aci-osa  a  military  rwervation  (oipcupied  by  n  militnrj-  p06t),  i 
litld  tliat  the  company  was  authorized  simply  to  <.-onstrui't  a  track 
or  i-oadway,  and  was  not  empowered  to  put  up  dc|tot!«,  sto<-k  yards, 
cattle  pen;«".  or  other  erMtions  upon  the  land,  or  to  appropriate  land 
otherwise  tJian  for  the  roadway.*  Jl.  41,  ^H,  Afr.,  11^78;  4£,  187, 
Mar.,  /<S79.  Ho  held  that  the  Socrclair  of  War  could  not,  of  his  own 
authority,  grant,  in  consideration  of  the  payment  of  toll  to  the 
United  States,  a  right  of  way  over  a  bridge  belonging  to  the  United 
Stales.  It.  SI,  136,  Jan.,  1871;  38,  41,  Apr.,  1S76.  So  Juld  that  the  I 
Secretary  coiild  not  legally  Rrant  to  a  company  or  individual  the  riyht 
to  ei-ect  iind  miiintain  for  an  iudefinit«  perioii  a  hotel  on  the  military 

■  Boe  Frindinan  i>.  noodwin,  1  lirAlli*l«r,  146,  iih«re  a  Imw  nude,  bv  th«  furt ; 
commander  at  Sao  FrniK-iKO,  u(  a  part  uf  ■  "GovcoiUBMit  rcBurva."  ChouRh  approved  ' 
by  th*  roiltbuy  govnniar  of  Ihu  Uii^n  Trrriinry  and  aJao  by  the  SecrMary  ol  die  InU- 
riur,  was  hi'I'f  void  bn^aiiMi*  not  sulborlted  by  Coof^rew.  The  rourt  «l«cUra  tiio 
"ull'T  imi'Dtf  iic-y  uf  any  aiieuipt.  by  an  oBicet  of  the  (luvmuni'nl  lo  aliMi  any  Ucxl, 
the  proiKTiy  <'(  the  IJnilrd  Sioliw,  without  the  nulhoriiy  o(  an  act  ol  Conen*, " 
additit;  <liai  "the  PreKideni  wiili  the  lieaded  Ibe  departiuvnia  I'uiiiUimt"  could  not 
effoci  Buch  ail  ubifrl.  Aud  Hi-  4  OpUui.  At.  G«n.  4W,  9  id.  47(1:  i:i  id.  4S;  United 
8catM  V.  Ban,  4  Rawypr,  GT0~1.  In  the  laM  CMe  lh«  c<^it  raya:  '"Hie  SccntMy  of 
the  Trraniry  cannot  exttcule  or  ai>i>rove  of  •  leane  ot  auy  prupWiy  belonpi^  to  tha 
ITniUMl  Statm  wtlhiiut  npii-iul  utiiboritv  d  law." 

Bat  MM  lion-  thv  act  of  July  2.H.  1892  (27  Slat.  321),  which  glvee  th«  Sectvtary  of 
War  authority  to  lease  fi-r  a  yviiiA  nut  escef^ing  five  yean  and  rorovable  at  any 
tine,  public  ptopeny  undrr  bin  control  (oxccpt  mincnf  and  phonphaia  boda),  not 
tat  the  time  roauirod  tot  public  uw. 

*  Follitwing  UiJa  oi>lnion  anfiiusutivu  order  iraa  iivmcd  t,n  Sc^it.  11,  1(99,  MlUiigi 
aride  all  ealee  made  rinco  the  adt^tion  of  the  reaolutlon  uf  annexatkiD.  ] 

*  In  nurnvrouN  vtalQtory  enactnienlii  »uch  a  right  ha*  bc«n  vsproaly  given  by  Con- 
IpOMM  the  only  authority  competent  for  the  purpoM. 

*  See  tbb  opiuloualfinnod  by  the  Attorney  OenenJ  In  M  Op.,  136.  i 
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roscrvution  at  Snndy  Hook.'  H.  38,  S5I.  Sm.,  1876.  So  hdd  thai 
the  Secretary  woiilfl  not  be  authorized  to  trariBier  a  lot  helonttinp  to 
the  Unitfid  States  in  Washington  to  the  (.'ommksioncr*  of  tho  l>ieilrict 
of  Coluiubiw  for  the  erec^Q  of  a  hospital.  R.  36,  688,  Sept.,  1876. 
So  held  that  neither  the  Secretdiy  oi  War  nor  a  department  oom- 
munderr  could  g^rtuil  to  im  individual  or  individuals  lli(>  exclusive 
right  to  use  for  an  iiideiinite  period  certain  water  power  lieloiuiing 
to  the  Unitwl  Statiw  (li.  4',  i^S,  Ffh..  1878);  nor  tho  exclusive  nght 
to  mine  the  soil  of  a  miUtarv  reservation  for  a  certain  terra  of  yeara 
(R.  41,  37,  AW.,  lifi'i);  nor  a  .similar  richt  to  make  and  maintain 
for  an  indvOnito  period  ditrh<.<^  through  a  portion  of  such  a  rosen'u- 
tion  for  the  purpose  of  irrigating  tlie  lantls  of  prirate  parties  (R. 
S8,  S3S,  A\ig.,  1876) ;  nor  the  right  nnnu»lly  to  cnt«r  upon  and  occupy 
a  military  reservatiou  and  cut  and  possess  the  bay  crop  growing 
thereon'  <ff.  4*,  t^S,  Jan.,  J879)\  nor  ih©  right  permanently  or 
indollnitclv  to  occupv  and  use  a  portion  of  a  reservation  for  a  burying 
ground.  It.  30,  337,  Dec.  !877;  C.  10720.  June  S6,  lOOl;  190SO, 
Jan.  16,  1906;  19SH,  F<^-  ^,  1906;  19482,  Apr.  6,  1906;  21940, 
Aug.  17,  1907:  1ISS6,  Jan.  IS,  1902;  1G827,  Am.  31,  1904. 

I  A  2.  ilrld,  however,  that  a  di.ttinctinn  wa.t  to  oe  observed  between 
a  grant  of  a  usufructuary  interest  in  land  anu  a  revocable  Vicente,  not 
involving  ^  transfer  of  such  an  interest.*  R.  33,  657,  Jan.,  1873;  34, 
198,  Mar.,  1873;  43, 278.  Apr.,  1880.  Thus  ktld  that  tho  Secretary  of 
War  would  be  authorized  to  permit  a  telegraph  company  to  erect 
posts  upon  a  military  reservation  and  attach  to  the  »amc  tclei;mph 
wiroa,  subject  to  their  being  removed  at  tho  will  of  tho  Government 
if  found  to  interfere  with  the  purposea  for  which  Ihe  naer\-ation 
was  oxt-tbliiihed.  R.  38,  591,  May.  1877.  So  hdd  that  n  municipal 
corporation  might  legally  be  permitted  by  the  Secretary  of  War  to 
lay  wal*r  pipes  m  tho  soil  of  tho  arsenal  grounds  at  S|)ringlield,Ma89.. 
tliflsame  Oi-ing  ocpidlly  for  tho  benefit  of  llie  iniliuiry  authorities  ancl 
the  eilizens,  and  subject  to  removal  at  tho  will  of  iheGovemment. 
R.  36,  6i'i.i,  Aug.,  1876.  And  held  that  a  post  truder  miglitle};a]ly  bo 
licensed  by  the  Serretary  of  War  to  ere<it  the  buildings  nocesaary  for 
his  business  upon  the  I  ihd  of  the  post  for  whirb  h«  was  appointed. 
n.  S3, 463,  Oct.,  I$?2;S5, 78,  Dec,  1873.  But  held  that  the  Secretary 
of  War  was  not  emnowered  to  accmle  to  the  application  of  an  indivi- 
dual to  establish  a  terry  across  a  river  within  tlio  limit:^  of  a  military 
reservation,  where  what  was  asked  was  not  a  mere  license  revoirable 
at  the  will  of  tho  Socretaiy  but  a  permanent  fninchiao  and  grant  of 
an  exclusive  usiifructuary  inlereet  in  the  promises,  including  even 
the  right  to  charge  tolb  to  the  United  States.     R.  38, 66/,,  Apr.,  1877; 

'  8m  confintiatory  opioton  of  th«  Attorney  Gi>nenl  in  10  Op.,  SOS.  In  thi»  cam 
thore  waa  tlie  lurlher  uojectioa  that  ihe  Stal«  of  "Herat  Jprwy,  ia  ceahng  to  liie  I'iiIImI 
StBtUa  juriadicttnn  over  tlio  pntnuM,  hy  diisl  i>(  Mar.  10,  IS(Q,  had  cxpr«Mtv 
d«cla(«d  that  the  grant  wiu  "ht  miVHaiy  purpofx*";  tutdinji,  "nnd  tho  Mid  Unit«d 
Slud'n  nhall  Kriain  tnich  jurLHlit-tiou  no  li>ii^  a«  tb9  eiiid  Inct  dull  be  applied  to  Ui« 
inlli'iirv  r>r  public  parpusm  of  lh«  iwid  Unilod  ScatM,  aad  no  longor." 

^  A  fortiori  Ju  regard  to  growing  timber.    8m  Spmcar  t>.  Uailed  StaUm.  10  Ct. 

*6m  thin  dixlinctton  Kcosnixixl  in  npinioa*  of  Uto  Altomcnr  Geaeral  of  Oct.  1, 
and  Nov.  n.  18T<  (10  Op.  1S3.  20&).  in  tho  fotmer  of  which  it  wm  hokl  ihii  lh« 
SncrrUry  of  tholfavywu  nut  empowered  to  authoHM  ttw  city  of  Cbi^lrFa.  Uaas.,  lo 
continue  one  ot  itn  main  Brwnni  through  Uio  grouadH  of  th«  Uniwd  Siatw  Kaval 
'  Hn^lal.    Sot  11  Op.  Aity.  G«d.,  12t>. 
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S9,  457.  Mar.,  1S78;  4^.  m,  J^ec.,  1879.  Aiirf  oimilariy  luU  in  « 
case  of  uii  aj^tiilication  ti>  ha  porinit ted  to  vw^-X  aiid  tmuiilniti  a 
permuitoiil  hrul^  across  s  river  forming  a  l>oundiiry  of  a  military 
roscrvatiuii,  oiio  «nd  of  which  was  to  bo  built  upon  tho  »o\\  of  the 
rCHervation;  the  aitplication  cai)t«mphitiiig  not  a  mere  liceuse 
revocable  at  the  will  of  tho  Government,  but  a  ]ienQanent  ri£ht  of 
property  in  the  hridfio  invoh-in;;  an  eusement  in  tlio  land.  li.  -{5. 
IdT,  Jan.,  1880.  jUso  similarly  litM  whnr«  the  application  was  lo 
borf  for  gas  on  a  military  resonration  and  for  tho  cxrlti.'sive  privilege 
of  piping  and  disposing  of  the  same,  tf  found  in  paviu);  quantitiee. 
C.28-5,StM.,  ISiil 

I  A  3.  The  provision  of  the  Constitution  in  regard  to  the  dispo-' 
sition  of  public  properly  applien  to  w^rmnalty  wjnally  as  to  realty. 
Thus  no  cxttculivc  di-partnicnl  or  otfiftr  can  bo  oni|Kiwer«d,  except 
by  tiie  authoritv  of  (\>ngresa,  to  dispose  of  pereonal  property  of  the 
United  Stat«8.''  li.  30,  GO-'),  Aua.,  1870;  S8,  11,  Dec,  mH;  C.  IAS, 
Aug..  IS94;  1299.  May,  1S9S;  $m,  $879,  Oct.  and  Nov.,  1897;  S008, 
Sept.,  1898.  So  held  t"hat  the  Secretary  of  War  would  not  be  author- 
us«d,  in  thu  absouoo  of  enabling  Icgisfatioa.  to  avll  or  ncgotiaio  tha 
bonds  or  promisBoiy  notes  made  to  the  Uiut«d  States  by  certain 
railroad  compomee,  in  considt'-ration  of  rolling  slock,  &<>.,  sold  and 
transferred  to  (he  fmniB.  li.  SO,  605,  Aug.,  1870.  And  Md  that 
the  fact  that  certain  valuable  public  property  was  peri&ltable  and 
liablu  to  wa^te  wa»  not  legally  Huflicient  to  juittifv  llio  sale  in  the 
abeenre  of  statutory  authority.  Ji.  28,  479,  Avr.,'l869.  lUld  that  ^ 
tho  "Cavalry  Taolics,"  a  work  prepared  under  the  orders  of  tho^| 
S4X'rotaiy  of  War  by  a  board  ot  otucors,  was  tho  property  of  tho  ^^ 
United  Stales,  and  therefore  could  not,  without  tne  authority  of 
Congress,  bo  dispuwd  of  to  a  book-seller  with  a  view  lo  ita  nublioatton 
and  salu  bv  him  on  his  privntu  account.  R.  35,  S84,  Mar.,  i8?4- 
And  litld  that  Iho  telegraph  lines  of  Porto  Rico,  which  by  tho  treaty 
of  Pariit,  bocunio'  the  pnipertv  of  the  UniUtd  Slatos,  could  not  l>o 
aheiiated  except  by  authorilj-  of  CongrwM.  C.  8097,  Apr.,  1900; 
I0SI.9,  July  IS,  1901;  ttiSl,  Oct.  It,  1901;  ISlOg,  Avg.  9,  1906; 
13757,  Dec.  $.  !90S;  1S419,  Mar.  1 1 .  1903;  14454,  Apr.  17, 190S;  8IS84, 
Apr.  13,  1907;  1928S,  Mar.  *,  1906. 

*  The  leading  caM  utt  thL>  point  Is  Unil«<l  Slates  v.  Nicoll,  I  Paine,  616  (K«(l.  \ 
Qn».  15679),  iu  wliicli  it  wu  hold  tliat  a  wla  ur  lottQ^  bv-  t]i«  cominsiKliuii  ot  tui 
anenal,  of  a  qiwntilf  of  Irod  belomtttiK  to  tlie  Vnilea  8(at«>,  wm  illrsiLl  unci 
lavalld.    Tha  court  say:  "The  CooaUtulioa  dwlsrea  ihfit  'Conp«sB  eball  hnve 
poiTOT  to  ilinpoM  of  niid  tnak*  all  n«odful  riil<«  and  ivKulnliana  roipectioK  lb«  tcrri- 
wry  or  otli«r  prapert/  beloneinn  to  tho  Uniied  Stat««.'    No  miblic  pn>p«>ny  cxa 
Ihemfon)  ba  dbipawd  ot  wltliuut  Uio  uulhority  at  luw,  eilhvr  bv  an  flxpT«ss  act  of 
Oooposi  for  that  i>iirpnH>,  or  by  giving  (ho  authority  lo  mxaa  ao|artaicnl  or  aul>- 
onllnkte  a^til.    Nu  taw  )ins  bem  ahova  autboriung  we  nle  of  this  bwd;  dot  is  any 
such  autliority  to  ba  infvrtvd  frum  the  mwral  power  rated  In  any  ot  tlie  d«part- 
mmtii  of  tho  Onvpmmoot.    Th«  power.  H  lodma  anywhem,  would  MWn  nnjut  apt>r»- 
prialely  to  b«l<.>ii^  (o  tiie  War  DepartmoDl.    But  there  Is  no  aiich  expms  or  implied^ 
poirer la  tliai  di-pariruimt  to  kcII  the  piiblio  pro^rty  put  under  Its  i»an«c<o>enI."1 
And  see  tho  xninn  prinrintfl  reraijcttised  in  an  opinion  of  tho  Aitoraoy  OenenU  (lOj 
Op.  477),  in  wliicli  it  Id  hdd  that  the  Swrotaiy  of  War  was  not  en)pow«i«d  to  selr 
arm*  \a  u  8ut«,  In  the  abwncie  of  mitliririly  from  ConsTCM. 

Incnrt-uncniericerx'iw.  howevev,  ibeiueef  property  of  the  United  .Stato*  (o  relieve 
mUering  lunune  jmn-na  iiol  euiiilod  to  nurb  Diahns  been  suilioriicd  by  Uie  Prasi- 
deal,  and  •intilorly  thn  Army  Rqnilations  coniAin  proTi«ioiii<  with  n-fi^rciico  (o  the 
care  of  o«rt*ia  aick  penons  not  entitled  to  such  care;  but  tliere  Is  no  nulhority  v\  law 
for  this.    It  can  only  be  sold  to  leat  on  the  n«uist(jF  of  fumUdag  lelief  iu  sitch  oues. 
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I  A  -1.  The  jiroriaion  uf  tlio  ConHlitutiou  in  rogard  to  Om  dispo- 
sition o(  public  property  applies  to  excliaiif^  n»  well  u9  lo  ollior 
disposition  thereof.  Aii  excliuii^  i)f  public  property  for  otiier  proj>- 
«rty  not  beloiigins  to  the  Unitca  States  can  not,  iJiervforo.  b«  iiiado 
except  by  autlionty  of  Cmgresa.  R.  n2,  316,  June,  I8S7;  P.  S7,  £04, 
Dec,  1899;  C.  613.  Nov.,  1894:  IS2S,  Aw..  1895;  2127  and  S18S. 
Mar.  xmd  Am-.,  1896;  S414,  Aug.,  1897;  11748,  Dec,  1901;  1$479, 
Apr.  S4t  t90S.  However,  an  oxchungu  tM  recognized  as  a  common 
businvi^  tniiL-^ticlion.  and  wlioru  there  ib  authority  for  the  oondttnina- 
tion  and  sole  of  unsuitable  matoriaja,  auoh  as  iit  given  in  section  1241 
R.  S,,  with  respect  to  old  material,  cundt-umcd  stores,  etc.,  and  alw 
authority  for  tne  jjurclmso  of  new  supplies,  an  exchauK«  miy  l^'fially 
be  e£Feoted,  provi<led  the  amount  allowed  for  the  old  maleriala  in 
part  payment  bo  covered  into  thw  Truasurv  in  confunuity  to  tlto 
T«()uircments  of  section  3618  U.  S.,  as  amciulcd  by  the  act  of  July  S. 
lSd6  (29  Stat.  2r>S),  which  requires  the  net  proceeda  of  the  sole  ot 
the  tame  to  b«"covcnKl  into  the  Treasury  a^  mLsocllanoous  receipts," 
the  appropriation  for  the  new  supplies  to  be  charged  for  the  full 
value  of  the  same.'  C.  S414,  Dec  19,  1904,  and  Ati^.  12,  1905; 
I642O,  June.  4,  1904;  201S9,  Aug.  8,  1906.  And  whore  tlioro  \s 
statutory  autliority  to  credit  the  proceeds  of  the  sale  of  uuser\'iceable 
property  to  the  appro|>riation  for  the  work  for  which  it  was  pur- 
choMud,  ik»  in  solos  of  nver  and  harbor  pn^pcrty  under  section  5  of 
the  act  of  June  13,  1002  (32  Stat.  373),  the  exchange  of  the  old  sup- 
plies may  be  made  for  new  in  part  pa>'ment8  ^vithout  the  uoccssity 
of  any  transfer  of  appropriatiotus.*  C.  S414t  •'<"*-  ^>  1904,  Dec.  19, 
1904  and  Aug.  12,  imS;  20169,  Aug.  8,  1.906. 

I  A  4  a.  Iffid,  that  in  the  abisenco  of  authority  from  (.^ngrcws  the 
Socroiarj'  of  War  c'ould  not  be  empowered  to  sell  niililary  stores  to  a 
state  or  to  exchange  for  such  stores  in  possetution  of  a  State,  f.  41t 
497,  Jvhj.  1S90;  43,  371.  Aug.,  1890.  The  militia  aut  of  Januar>-  21, 
1903  (32  Stat.  775)^  authorizes  the  sale  to  a  State,  Territory',  or  the 
Distrii't  of  Columbia  of  military  store«(,  etc.,  and  the  exchange  of  old 
arms  and  ammunition  for  new.  On  application  by  the  governor  of 
Hawaii  for  the  sale  to  tliat  Territorj'  of  a  fla^  for  use  on  the  capitol 
building,  hfld  that  whde  supplies  for  the  mihtia  mij^ht  be  sold  to  the 
Territory,  under  section  1 7  or  said  a<-t,  there  was  no  statutoir  author- 
ity for  a  sale  for  other  purposes,  and  that,  as  to  such  sales,  ifie  funda- 
mental rule  is  applicable  that  Conirress  alone  can  authorize  the 
dumosition  by  eafo  or  otherwiite  of  public  property.  C.  ISS8$,  Oct. 
6. 1903. 

I  A  4  b.  Under  the  provisions  of  the  art  of  March  3.  1S79  (2f>  Stat. 
412),  the  Secretary-  of  War  is,  upon  the  request  of  the  head  of  any 
department,  authorized  and  directed  to  i.4sue  arms  and  ammunition 
whi'iU'ver  they  may  bo  required  for  the  protection  of  public  money 
and  property,  to  any  officer  of  the  department  de-ii^ated  by  the  hea<l 
thereof,  to  oe  returned  when  the  necessity  for  their  use  has  passed. 
Htld  that  under  this-statute  the  Secretary  of  War  could  funiiidj  arms 
and  ammunition,  upon  the  request  of  the  Secretary  of  the  Interior,  to 
an  Indian  agent  for  use  of  hia  police  to  meet  any  threatened  anned 
opposition  that  mi^ht  arise  in  the  attempt  of  the  agent  to  evict  tres- 
passers from  the  reservation  under  his  charge.     C.  I4IO,  June,  1895. 

'  V  Comp.  Dec.,  71S;  1&  Op.  AUy.  Qm.,  322;  Or.  1,  W.  D.,  Sm.  3, 1906. 
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X  A  •').  Whcro  il  wm  ropurti*<l  Uint  (lui  Indiuis  in  Uie  Copper  Rivet 
district  (if  vVlaska  were  destitute  and  iit  need  of  food,  and  it  was 
propo«iHl  ihut  mtinns  should  bo  twtuwl  them  by  llie  War  Departmont, 
fula  that  allhouKh  there  is  no  Btattilory  authority  for  funiisliing 
rations  in  »u<-h  a  case,  iftjuies  of  rationfl  have  hernUifon"  been  made  by 
ttic  War  Dfpartnioat  to  dt-'^lituto  p^'iSHiis  where  iJie  overruling! 
demands  of  humiuiit}'  mad^t  it  ne<-essaiT.'  C.  6S36,  Aug.  S,'i899j 
749s.  Jan.  12,  1.900;  I4S47,  Mar.  SS.  1903;  tSS89,  Sept.  Z7,  1909. 
Similarly  kfld  aa  to  the  authority  to  «filJ  coal  at  net  cost  (C.  Iilf07, 
Mar.  2,  1900);  and  an  to  the  loiui  of  roal,  ftooiirity  b*'ing  taken  fluffO- 
for.     C.  I9S07,  Oct.  IS,  1906.  j 

X  A  5  ».  IlfU  that  while  lli«re  ia  no  stattitory  anlhority  for  making 
a  r^^ation  plariiie  eivUian  cniplo^'o^*  of  tile  Government  on  the 
same  footing  a»  dtsenarged  soldieni  with  regard  to  rations  wliilc  under 
treatment  in  hospital,  neither  18  there  such  atithonty  for  the  rela- 
tion in  reearc[  to  discharge*!  soldiers.'  The  best  that  can  bo  said  of 
8uch  regtiTation»i,  like  the  provisions  for  the  Lssue  of  rations  t^  suf- 
ferers from  flood  and  famine,  is  that  they  are  founded  on  a  kind  of. 
ne<;e«yty.     C.  9491,  Dee.  S4,  1900. 

I  A  R.  Hliere  n  Ixdloon,  property  pertaining  to  the  Sif^al  Corps, 
hail  been  sent  on  a  voyage  and  was  picked  up  by  a  private  per«iin 
who  refused  to  give  it  up  until  paid  the  sum  of  $20,  hthl  tliat  th 
sending  of  the  balloon  on  the  voyage  did  not  constitute  an  abandon 
menl  of  the  property  so  as  to  entitle  the  finder  to  keep  it,  such  actioitj 
being  the  api)ropriate  method  of  uaing  tho  property  so  that  it  must 
be  assunietf  there  was  an  intention  to  retain  title  and  recover  thd' 
properly  if  possible;  that  unlesti  a  reward  was  offered,  the  fimler 
would  iiavfi  no  lien  on  the  property,  either  for  reward  or  expencvs-' 
that  if  ho  a]ipr<)priftted  it  to  liia  own  use,  ho  would  render  hintseif 
hable,  both  civiiiy  and  criminallv;*  and  a<lvised  that  llio  papers  bo 
referred  to  the  Attorney  CSenoral,  with  request  that  action  be  taken 
to  recover  possession  of  the  balloon.     C.  ta^BS,  Aup.  H,  190S. 

I  B.  The  Secretary  of  War  is  not  audtonzeil,  williout  (he  author- 
ity of  Congrt-ss,  to  turn  over  property  of  his  department,  in  hia  charge, 


>  Buck  iwutn  nro  MiietiaD«d  by  par.  IHl  A.  R.,  which  prwjde*  Uut  the  Miuni  will' 
oa\y  b»  madtt  "whoa  tbo  cuoimandiiic  officor  wmw  Um  mpcainbility  of  onlorinj' 
tbolMUAtorellcvefltArvktianoraxIraiiMmiflaruia."  Inanunpuk]l«h«dopini<Jiiiof lh« 
AcIinjiAtiorm-y  Gi-utjnit,  Oct.  15, 1908,  iarv^wil  tuUieiswmwjiKivWoiMUii'l  raiiom 
tociii7«ii8«f  l>mirK>ainiuli>d»iitiitol>yr«c(uili>Uiniu>,  it  wnrnwij:  "That  wliilnllivra 
ja  uo  direct  &u  I  111  jriiy  b^flintult)  twanoTding  Mm  punjy  relief  in  micIi  aii  eim-ip-ni 
ynt  Ihirro  is  iiuntatuiory  pruliil>ilii)u;and.  in  v{tiwo(Ui«  tftct  that  mrh  r^lH'f  Iuk  \iv 
extooded  in  Um  poat,  thv  Attonwy  G«ii«nl  think*  that  andor  tha  g«n«nd  oxecuUvv 
power  th«  contemplated  leliel  nay  bv  ^v«d  in  tlie  prment  emenencx."  KaUou 
wore  inmed  ia  confomltj  with  tlua  opinkni:  luid,  under  dau  oS  Jnltr  t,  1898,  the 
SecretHy  ot  War  autboriud  the  iMni*  01  lO.CHKtmtianHlprilwbeiiefltofsBffienrafroiB 
flouda  in  Texw.  Ptovialoa  t«  atoUlar  kUvI  w>>re  made  by  Congreea  a«  loUovn,  filv 
alia:  Uy  net  of  Mar.  31, 1890,  twtiMrdivf  of  pvTuuiudrivnafrualhotrlMitiMbvfltKKLi 
in  Arkanww,  Iklinrimppl,  and  Louimmm;  by  ]omi  rtnolulton  ct  Apr.  25,  ISM,  I'jr  piir- 
chtM  and  dUlribuiiun  of  duTwisUiaee  eUms  for  penoos  miBerin);  bora  flooda  uttbe 
MiaMMnpi  IUvit;  by  jointraMlutianof  1>oc.  25,  aOS,  ibr  mcuainiy  aid ,  in  tfa«(l)»pr»- 
tion  ot  ibn  Sorrvlary  of  War,  loGovvmmant  «mployi«i  inlured  by  (h«  Ford's  ThMUr 
dlMuier;  bypiibIicT«M>1uUoa>No.l7,Apr.S0,I908,atidNaa.20>ad21,Mayll,1908, 
10  reltare  we  diHCiwv  occuionod  by  recant  utorm  «r  cyclone. 

*  See  PAT.  11T4andUT0A.R..  1910,  aatoditcliaised  Midien'rcvwivInF  hixrpKaltMat- 
m«Dt  and  rations  vliil«  undue  trvntntout.    8m  alto  par.  1AS3  ai  to  civiuaa  eoiploy«tti. 

■  Toma  V.  Kuur  CWbn  of  Lumber,  Fed .  Owm  No,  I40SS;  Reedor  v.  Andoaon ,  AJroin* 
i9'lnU)r,34  Ky.,  193;Cbueti.  C€KOna,  10aUaw..2as. 

*  Am.  A  Eag.  Ency.  of  Law,  2d  Edition,  vol.  ]S,  pp.  5M,  fi20. 
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to  another  de])art]nent  for  ils  ponnanont  use  and  diapoeition.  P.  SI, 
414,  Jan..  18dt.  O.  16S3,  Aug.,  189S.  But  suoh  tnnsfvr  mav  bft 
maao  «ilh  pmper  debit  and  credit  of  appropriations.*  C.  S679, 
Jill, . ,  JS98;  7840,  Mar.,  IWO;  12491 .  ifa\i 6, 1903:  1G20Z,  Ajir.SO,  1904. 

Vndor  parunrai'li  616,  Aruiy  Kcnulations  (630  of  M)10),  "The 
transfer  oi  public  property  from  onp  bureau  oi-  <lepart  nient  to  anotlier 
is  not  rt'tjaiib'd  as  a  sale,"  '  Parofirapb  671  (6S2  i>f  l(tlO)  reauirM 
f<ir  such  transff'i'  "speiial  aulhoritv  of  the  Seeretai^  of  War'  and 
provided  thitt  "when  between  u  bui-eau  «)f  the  \\'«r  iVpiirtiimnt 
and  any  othiT  executive  dopurlmont  the  amounl  to  bo  puid  will 
iiicludo  tlie  cimtraet  or  invoice  price,  and  wat  of  lrani4portatioD." 
Tho  amount  thu»  dctcriniuiKJ  sliould  bu  truitsferri'd  as  indicated  on 
page  0O2,  volume  3,  Decisions  of  the  ("omptroUer  of  the  Treasury. 
lltiil  thai  a  trantufcr  of  certain  clothing  from  t)ir<  Quartermaster's 
Dejtariinent  to  the  Department  of  Justice  for  the  use  of  prisoners 
in  the  Lliuled  Stales  iieiiitentiaiy  at  Fort  Leavenworth  could  legally 
be  made  under  the  ]>rovisioii8  of  tho  rcguialions  ritcd,  the  latter 
depftrtiupnt  having  an  appropriation  made  by  Congre-S8  for  the 
pun-haso  of  clotliing  for  tlio  prisoners  iiamcd.  ('.  71S4,  Oct.,  SS99. 
Similarly  Ji<M  with  respect  to  a  proposed  transfer  of  five  mulc«  pur- 
chojsMl  from  the  appropriation  lor  river  ajii!  harbor  improvements, 
to  the  Quartermaster  Department  of  the  Amiv.  C  S679,  Jan.,  1898; 
I1SS9,  Jan.  3,  1002;  12191,  Mar.  10,  1902)  12491,  May  6,  I90i; 
14817,  June  17,  1903;  16202,  Apr.  20,  1904;  17672,  Mar.  10,  1906. 

IB  I.  The  exchanjte  of  a  lighthouse  reservation  for  a  military 
TVeen'atiou  by  the  Treasury  and  War  Departments  would  not  be 
legtd  wiihout  the  authority  of  Congress,  but  advi^td  tliat  it  would  be 
in  accordunco  with  precedent  for  each  department  topive  to  the  other 
a  license  to  occupy  the  lands  of  that  department  pending  action  by 
(.\.ii{cres».  C:  Sm,  Aw.,  1897;  8743,  Aug..  1900;  11478,  OH.  SO, 
1901. 

fnstancea  of  transfers  to  another  d^artment  are:  The  transfer 
of  Dry  TortuEas,  Fla.,  to  the  Navy  De])ar1ment  by  direction  of 
the  President. in  April,  1900  (C.  7968.  Apr.  S,  1900);  the  transfer 
of  a  portion  of  tho  rntcrvation  of  Point  Ijonia,  Col.,  to  the  Xuvy 
Department  for  a  coaling  station  {C.  HISS,  Sffd.  13,  1901) ;  and  the 
lease  of  the  tesen-ation  of  Fort  Trumbull,  Conn.,  to  the  Trea.sury 
Department.  C.  24$!^,  frh.  2,%  1909,  and  Jvne  21,  1910.  Wilh^ 
refercmo  to  the  transfer  of  Diy  Torlugos,  svjwa.  it  was  tliought  that 
this  reservation,  having;  been  rt^ervod  from  public  domain  and  being 
of  no  further  use  for  military  purposes,  could  be  transferred  direct  by 
the  Pn-sidenl  iiLstcnd  of  being  placed  under  tiie  control  of  the  De)>art- 
ment  of  the  Interior  under  tho  act  of  July  6,  1884  (23  Stat.  103), 
and  subsequently  reserved  for  naval  purposes,  C  $4^97,  Mar.  9, 
1909.  Where,  however,  land  haa  been  uurchosed  and  not  ri«ervea 
from  iiublic  domain,  a  complete  transler  would  require  authority 
from  Congress.     C.  £0674,  Od.  14,  1907;  24G97,  Mar.  9,  1909.* 

■  SeopMB.  630 uid  662 (1010),  aad  HI  Comp.  Dei-.  602. 

■  Sw  17  0|>.  Alcy.  Oon .  480. 

■  Oplaion  ot  Attorney  Geoerel,  dated  Nov,  21, 1907,  not  pubtJ«h«il.  See,  howeva*, 
dodnon  of  Acting  RotkUT}- of  thaI»t«r1or,Jua«1,168S(3LaDa  Deciaion*,  p.  577),  U> 
tlie  cfTecC  that  Fort  t^iillivan,  Me.,  ft  militarv  rommtioii  kratiirK)  by  piiTcluu«  knd 
wiUiiii  u  Slulo  liitviii);  110  public  Uads,  could  lie  dltrpoMd  m  under  tho  act  of  July 
6,  18M  (23  Slat.  IKIJ. 
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I  C.  Requpets  for  the  laan  of  U>nts,  Ail|^,  and  other  publio  property 
uikUt  f)io  control  of  tlio  War  Dcipartinent  have,  an  a  nilf,  been  »leiii«l  i 
on  Iho  i^ouikI  tliat  tho  Secrolarv  of  Wu*  litui  no  autiiurily  to  loan  ] 
public  proportv  under  hia  contTOf  unless  autliori»Hl  to  do  bo  by  rwo- 
lution  or  act  ul  Cuoffte^.^    Wliil«  tliore  linvo  bc»n  insttinces  in  which  i 
(iroilgpa  and  other  public  property  used  for  tlie  iinpmvemi«nt  of  navi-  ] 
gntion  btivtf  been  lonnod  under  authority  of  the  War  Department,  tlio  j 
practice  has  been,  with  few  exceptions,  ju  uccnnhiiico  with  tlio  vii«w  ] 
that,  in  tlie  abaencd  of  authority  rrom  Conffresa,  the  S<'cpptarj-  of  War 
can  not  lofjAlly  loan  personal  proportv  of  uio  Govcnutictit.     C.  1561, ' 
Jiihj,  1S95;  22fi5,  M<i]i,  !S96.     field,  tiierefore,  that  in  the  al>senca  of 
con^r<;»»iunnl  authority  Govunimcnt  ambulances  could  not  bo  loaned  , 
to  tlie  National  GuanI  of  a  State  for  use  on  a  practice  march.     C,  I 
JS6},  svpra.    But  htld  that  it  was  witJiin  the  diwrelion  ami  powor  of] 
the  Secrvtorv-  of  War  to  tomporuriiv  furnish  transport'Htiun  and  an  | 
escort  for  a  United  States  judge,  on  hia  request,  whde  traveling  from 
place  to  place  for  the  purpose  of  nolding  court  in  the  Indian  Tcrriturv. 
Sucli  use  would  not  be  a  loan.     C.  SS8,  Avg.,  189/,;  10665,  June  It. 
1901;  16165,  Apr.  7,  190^;  19S8S,   Mar.  t.  1906;  £0846,  Dee.  SS, 
1906,  arul  Jan.  SO,  1907. 

I D.  Wlien  a  general  deposit  ia  made  in  a  bank,  the  depositor  parta 
with  iJiu  title  to  the  moniiy  deposited  and  takes  in  the  i]hici>  of  it  a 
credit.  Tliis  credit  is  a  chose  in  action  and  is  "property.'  This  kind 
of  property  wlien  belongiiig  to  the  United  States  may,  un<Ier  para- 
graph 685,  Army  Ri^gulations  (496  of  1910),  be  protected  like  aay 
other  property.     C.  Sl4,  Sept.,  1894.  I 

I  K.  Kxccpt  tlie  State.  War,  and  Navy  Building,  provided  for  by  a 
separate  statute  of  March  3,  188.1,  the  other  buiidinga  o«-ned  bv  the  ' 
United  Stales  and  occupiixl  bv  Iho  War  Deimrtincat  are  not  found 
to  have  bcL>n  taken  frum  the  cDiarge  of  tho  Chief  nf  Kru*ineerR.  The 
fart  tiiat  a  "fiiijierinLeniient  of  building'  is  authoriA'd.  a.s  in  tlio  caae 
of  tlie  a])pr()prmti(in  fur  the  liecord  and  Pension  Ollice,  woulii  nut 
take  the  building  from  the  general  charge  devolved  upon  tlie  Chief  of ' 
Eogincers  by  section  1797,  K.S.     P.  60,  837,  Jum,  1893. 

f  F.  In  a  case  where  an  officer  had  been  relieved  from  duty  aa  < 
company  commander  and  another  ofiicer  niacod  in  temporary  com- 
mand pending  the  arrival  of  Uie  ofiicer  wljo  was  to  assume  perma- 
nent command — tlie  order  relieving  tlie  officer  providing  that  h« 
should  retain  chai^ge  of  tho  funds  and  property — lield,  on  tho  qututtion 
of  whether  it  was  competent  to  require  the  officer  who  had  been 
relievrd  to  continue  his  responaibihty  for  tho  cumnany  proiHTly, 
that  where,  as  in  this  case,  an  ollicor  is  permanentiv  relieved,  the 
raipon.>4ihility  and  accountabihty  shoidd  devolve  upon  hb  aunooMur 
in  ollici),  proper  receiplJS  being  taken  by  tho  officer  relieve*!,  and 
Hint  he  can  not  properly  be  renuired  to  retain  responsibility  aft^r  he 
has  been  permanently  reliereii  and  anotlier  officer  placetl  in  oom- 
mniid,  unless  the  exigencies  of  the  service  require  his  immediate 
departure  without  making  the  formal  transfer  rtyiuircd  by  tho  regu* 
lalions.     C.  S77SO,  Ftb.  4,  1911.    Utld,  furtlier,  tJiat  the  rtgulations 

'  Purh  Kcdnn,  (or  esomplo,  wnn  Uknn  liy  llio  W»r  n«i>ttrliii<>nl.  Jan.  16.  ISSl,  «n  a 
requwt  lor  th«  loan  ol  t«nt«  fi.>r  a  runip  DHviiii):.  mid  uguiu  un  June  X4,  1896,  on  a 
r»r|uc«t  lur  the  loau  o(  flags  to  bo  uand  ni  nn  cnauapmont. 
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contemplate  that  onv  officer  who  has  the  <:u9to<lv  of  Oovemmeut 
property  is  reaponsible  for  it  regordleea  of  where  tlie  accountability 
or  responsibility  might  oUierwisc  n«t  on  paper;  anti  tlint  tbo  gcncroJ 
principle  is  that  oil  officers  are  responsible  for  any  Government  prop- 
erty with  wliifh  they  are  in  any  way  connectea,  end  the  mere  fact 
that  an  officer  has  not  recei])tcd  fur  any  givitu  article  can  not  be 
Accepted  aa  a  warrant  for  hia  faihire  to  <>xerris«  the  titmoat  diligence 
under  all  ciroiim.4tauces  to  sv^  that  eu<:h  property  is  prujicrlv  safe- 
guarded. C.  iT7S0,  F(b.  4,  1011.  He  will  be  liable  only  where  a 
loas  has  been  incurred,  ami  then  onir  where  the  \<>9S  is  -tlie  result  of 
his  failure  iM  exercise  that  def^ree  oT  care  which  the  circumstances 
required.     P.  4S,  $40,  Apr.,  1801. 

I  V  I.  A  recruitin)*  ollicer's  clerk  (a  corporal),  having  access  to 
blank  transportation  requests,  lilled  out  several  in  favor  of  a  railroad 
company,  forced  thereto  the  name  of  tJie  officer,  and  dispo8<'d  of  the 
same.'  The  forged  rocjue!<t5  were  paid  bv  a  disbursing  ofTicer.  IleJd 
that  the  latter,  having  paid  out  money  of  the  United  States  on  forgwl 
vouchers,  was  alone  lepiUy  accountable  for  the  Io^m.  If  the  officer  who 
permitted  accefs  to  the  blank  refptests  therebv  committed  a  military 
offense,  hi»  amenability  for  ouch  offense  could  be  enforced  only  bv 
means  of  a  trial,  conviction,  and  punishment  by  court-martial. 
Whatever  may  be  the  legal  effect  of  paragraph  35,  Circular  7,  Adjutant 
General's  Oflice.  189'2,  tlie  loss  in  question  occurred  prior  to  the  pro- 
mulgation of  the  circular.     P.  56,  SOS,  Oct.,  t89S. 

I  V  'Z.  Where  an  officer,  having  had  intrusted  to  him  by  another 
officer  a  medal  of  honor  intended  for  and  to  be  delivered  to  an  enli^tted 
man,  gave  such  care  to  its  safo-kceping  as  ho  gave  to  his  own  proiM>rty, 
locking  it  up  in  liis  trunk  for  the  purpose  of  transportation,  hdd  that 
he  wii'i  not  legally  accountable  for  the  loss  of  the  nu'rial  in  IrantHu. 
He  was  simply  a  gratuitous  bailee. of  whom  is  required  only  the  lowest 
degree  of  care  and  who  is  not  liable  for  a  \osa  which  is  not  the  result  of 
grow  negligence.    P.  44,  SSS,  Dtc,  1S90. 

I  F  3.  A  board  of  survoy  {now  surveying  officer)  Is  not  a  fourtand 
con  not  legally  exercLw  the  powers  exitro^sly  veeti-d  by  statute  in 
courts-martial  or  courts  of  inquiry.  It.  S4,'S06,  June,' tS7S.  It  ia 
no  part  of  tho  province  of  a  board  of  survey  to  convict  of  crimo. 
Where  such  an  officer  or  board,  in  ffidag  upoii  an  officer  a  pecuniary 
responsibilitv  for  the  loss  of  certain  subsistence  stores,  e-xpreescd  in- 
cidentally the  opinion  that  the  snino  hud  boen  stolon  by  a  certain 
soldier,  held  that  tiiis  opinion  could  not  operate  as  a  linfhnc  of  theft 
or  constitute  outhoritv  lor  tho  stopping  against  the  pay  of  the  soldiwr 
of  the  value  of  the  stores.'    R.  4^,  605,  Apr.,  1880. 

Z  F  3  a.  There  is  no  statute  or  regulation  authoriinng  the  swearing 
of  a  board  of  survey  (now  surveying  officer),  nor  indeed  is  it  noccesary 
that  such  a  body  should  be  specially  sworn.  A  board  of  survey, 
moreover,  has  no  legal  capacity  to  swear  persons  attending  before 
it  as  witnesses,  nor  is  it  within  the  province  of  an  executive  order  to 
authorize  mich  a  board  to  administer  an  oath  either  to  itself  or  to 

'  It  wiu  bold  hy  the  CoinpUi>UM'  llut  vh«ni  a  Htolon  Iniuportatinn  roqunst  mui 
acceptod  in  ftood  Eull)  by  >  mlirnd  cnrnpany  the  company  «w  fmrjtled  to  pa>-ii)eiit 
for  tae  services  BO  i«nd«i«d.    VI  Comp.  D«c.  936;    XIv  id.  7;  I  lira.  Oomp  D«c.2Sl. 

■  S«e  Articlo  LVI,  Anay  Rcf(ulatinn>  nf  1910. 
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a  fl-itness.'     R.  5,  690,  Jan.,  1864;  S3,  548,  66t.  Dec.,  187S;  S4,  SOS, 
JuM  t87S. 

I  F  3  b.  A  board  of  survey  (now  survcyina:  officer),  thourii  it  may 
not  swear  witnesses,  mny  rereive  and  (ile  with  itii  ropcirt  amdnvitA  (^^ 
pontotu  cognizant  of  facta  under  irivrattgation.     R.,  V,  680,  Jan., 

isei 

I  K  ■!.  A  person  who,  aa  nn  oflioer  of  UiB  Army,  hns  liocii  subjected 
iindrr  section  i;}04,  R.  S..  to  a  ebargc.  n^ninst  his  pay.  of  tlm  morify 
vaUio  of  military  storrs  doficioiil  or  dania^eil  for  which  ho  has  been 
held  nccountftblp,  cnn  not,  aflor  he  has  cease<l  to  be  such  oflicflr  and 
has  left  the  Army,  be  relieved  from  such  liability  by  the  Secretary  of 
War  under  that  Kerlion.  For  such  relief  he  must  have  recourse  to 
Con^rrewi.     P.  eSj  1S7,  Afar,.  1894. 

I  G.  Ihhl,  with  rfiSppTt  to  the  propoBcd  donation  to  Uie  Unitw! 
States  of  six  hor*«*,  tJiat  in  the  nhmciice  of  a  slatiit©  forbiilding  iJie 
acceptaiire  of  the  same,  such  as  i^iptiee  to  tlie  purcluise  of  bind  (*tv. 
3730  U.S.)  or  to  tlie  acceptance  of  voluniar\'Rprvire«  (sec.  3fl79  U.S., 
as  amendod  Feb.  27,  1B06 — 34  Stat.  iiO.'thcro  wuuid  he  no  legol 
objection  to  tlie  acceptance  of  the  propo8e<l  donation.  C.  S7tii2, 
/■«&.  i7,  idtl.  Similarly  hdd,  with  i-wiiMS-t  to  tlio  acceptanre  of  a 
proposed  donation  by  the  county  of  Galveeton,  Tex.,  of  shell  for  iho 
repair  of  Oovcrnmcnt  roaiLi  at  Fort  Crockett — iJie  work  being  of 
buuefit  to  tlie  commuDitv  as  well  as  to  tJie  Oovemmonl.  C.  £9tS7, 
Nov.  S2,  Wit. 

n  A.  In  the  ahse-nce  of  statutory  authority,  hvnii  ran  not  h»*  pui^ 
ch8s«l/»r  the  United  States  with  aiiy  more  legality  than  hiiul  of  the 
United  States  can  be  sold  or  <lifljio[*wl  of.  By  a  provision  of  an  act 
of  Mav  1,  1820.  now  contained  in  section  373*1,  It.  S.,  it  h  divUre>l 
that  ''no  land  shall  bo  purchased  on  account  of  the  United  Sl«tca 
except  under  a  law  authorizing  such  purchase."  Hfltt  that  tlio  term 
"  purchase  "  was  to  he  understood  in  its  Ugal  sense,  as  euibraciug  any 
mode  of  acquiring  property  other  than  bydeftcmil;*  and  that  tlier^ 
fore  tlie  Sofretury  of  ^Var  would  not  lie  empowered  to  accept  a  gift  of 
land  or  interest  in  latid,  for  any  use  or  nuriHiee  independently  of 
sutulorv  authority.'  R.  S$.  W,  Sept.,  1871;  SS,  175,  July,  /S76j 
39,  SiS;  Nov.,  187^7;  U,  &,  June,  1880;  C.  S896,  Feb..  1898;  tW&l 

'  See  opinion  ct  htdfx  Advoraie  General  ]»ibU*hei)  in  full  iu  G.  O.  6S.  War  Pepi  ,1 
1873;  k]>o]>aT.7l2.  A.  It.  (7^6  «f  1001),  hut  mmi  m«.  1S.3,  R.  S..  M  uiix.-i>(trU  >Ur.l 
2,  lOOl.maalopm-ido.  inrrrfliin,  that  "Any  olOeer  of  ihe  Army  dotniled  U>caiu)ucl] 
an  inviwtfgatka,  aiid  ilia  ivcorder,  nad,  U  tlicre  fa«  none,  the  prwiding  triGcor «( a&jr  ] 
mililory  botrd  *pp<iiii(«d  for  iiucn  mwpoM  iImII  ha\-«  itiiUMrity  to  admuiMUr  aaj 
oatli  toftDv  wilnemaltandiiut  t«te>tiiy  ordepoiein  the  miine of  eticli  iDVoMiMtJaa. 
Bm  alM  DftT.  T36,  A.  R.,  1910. 

Aa  to  thfi  proTMluro  of  boardx  of  mirnir,  oction  on  (boir  raixirbs  etc.,  see  G.  O.  ITSJ 

of  laes.  f 

»  Boo  7  Op.  Atly  Got.  1H,  121.  Ex  puM  Hebwd.  4  Dillon.  384;  Fed.  fi!  .  C312. 

*Sm  tliiNopinionconcurroo  in  by  the  Attorney  Gi-nrTol.  in  ItiOj).  1M     A.i^UtiiUvi 
ffpedally  authonring  the  acceptance  of  donations  ol  land,  n<<(c  ttie  eiuly  m-UoI  Mar. 
aOamlHayO.  1794.  and.  bt«r,  the  artsot  Fob.  18.  1807;  Mur.  3. 1S7&;  June  23,  1879. 
That  authoritv,  hovnever,  to  purrham,  and,  a  fortiori  iwrhapH,  lo  a4Toi>t  a  pit  of,  the 
necMMryUoii.miiy)>efmpLcd  Irom  an  appropriaiion  act  granliriK  a  eum  o(  noney 
for  a  [iiiblic  work  re(|uirinK  ft>r  ita  connlniclion  the  r>ociip«itIoa  and  iisu  of  certain  tana 
of  an  individual  or  corporation,  see  opinions  of  the  Attor&ey  (ivncnJ  in  l&Op.  212;J 
10  id.  110,  387     Id  Uie  opinion  in  Ifl  Op.  IID.  it  was  beltldial  when  n<>i>laiul<iry] 
authiiril)'  whatever  oxisIrN]  ftyt  acceptinf;  ngilL  of  land,  a  hood  of  dvpartnivnt  Wimldl 
not  bo)ui>(iflod  in  ncceptinicMieMroe  on  the  condition  that  CoDicivM  ratify  the  aoc«pt-J 
ance  and  in  anticipation  of  euch  ratification.  1 
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Avg.,  1904:  J^OS.  May.  1002;  t38H.  Jan.,  190S;  tS586,  Nov..  I90t. 
And  simikriy  htld  as  to  tlio  conslnK-lioii  of  tlio  sauio  word  ("ptir- 
cha-te")  as  etnplovMl  in  sm;.  Z!>h,  K.  S.,  and  advWd  that  nn  appropri- 
otioa  of  public  numcy  could  not  kigiilly  be  exocmlcd  for  tlio  erwlion 
of  a  pubhc  buildins;  upon  land  danaUd  to  the  UnilAd  Stai««,  uuttl  the 
Attorney  Oenis'al  Tiau  approved  the  title,  and  the  legi-»iatiire  of  the 
Stale  iu  which  the  intid  was  Hituated  hud  ^tvou  \^»  cooaent  to  tlie 
grant.'  It.  33,  1.%  $upm;  S!),  Sl-f,  supra;  43,  45S,  Dre.,  1876;  C. 
m4S,  AifT..  1904. 

n  A  1.  In  vievf  of  the  protiibition  nf  section  3736,  R.  S.,  that  "do 
land  shall  ho  ptii-rtiasi^d  on  account  of  the  United  St^leit,  exc«pt 
under  a  law  autliorizin*;  the  sumo,"  tlie  Sccrotnry  of  War  can  not 
accept  a  grant  by  gift  of  land  or  of  an  easement  in  land,  without 
stalutorv  aulhonty/  It.  AS,  S59,  June,  1882;  P.  40,  447;  May, 
1S90;  4B.  70.S(pt..  1890;  d  SSOS,  Feb.  H,  1898;  tSi4£,  Mar..  190g. 
And  held  that,  in  tno  ah^ipnce  of  authority  fram  Conprww,  a  purchase 
of  lots  in  a  city  Ceincterj"  for  the  burial  purposes  of  a  ncii"ld)oring 
military  poat  would  not  be  legal  or  operative.  P.  31,  4^S,  Apr., 
iSS9.  AUo  luld  that  under  this  act  of  Augu-it  18.  1890  (26  Stat. 
310),  authorizing  the  acquisition  by  purchase,  condemnation,  or 
clnnalion  of  land  or  eauonient  therein  for  forlifiration  anil  coast 
dcfcns(>  purpuscs,  the  propos*'d  donation  of  the  right  of  way  for  a 
macadamized  road  between  Fort  Mansfield  anil  Watch  Ilill,  R.  I., 
being  in  aid  of  such  purposca,  could  Ir-^tlly  be  accepted,  if  a  jiropowd 
clause  binding  the  United  States  to  maintain  the  road  be  eUiniiiat«d. 
C.  13854,  Jan.  S9,  190S. 

n  A  '2.  The  statutory  authority  rvliod  upon  for  the  purchase  of 
land  by  a  head  of  a  department  should  be  clear  and  imlisputable. 
Thus  k/ld  that  authority  to  jiurchiuto  addilioiml  land  for  the  inti.-nnent 
of  soldiers  could  not  be  derived  from  the  general  provision  of  the 
annual  appropriation  ad,  approjirialing  a  certain  sum  for  maintain- 
ing the  rxieting  nnlionnl  cemeteries.  Ji.  Al,  60,  Nov.,  1877.  And 
h^  that  an  apjiroprialion  for  the  "estaolishment"  of  a  military 
post  in  the  vicinit  v  of  Manila  would  not  bo  sufliciont  in  view  of  the 
poBiti\-c  prohibition  of  the  statute.'     C.  1X154,  Mar.^  1902. 

n  A  2  a.  A  statute  conferring  a  apecific  aulhonty  to  purchase 
oortain  land  should,  iu  the  I'xercise  of  the  authority,  00  strictlv  con* 
fltnied.  Thus  where  a  statute  authorized  the  Secretary  of  War  to 
purcha.>*e,  for  a  certain  stated  sum,  a  certain  described  tract  con- 
taining H  spccilietl  number  of  acres,  TitU  tlial  the  act  did  not  invest 
him  with  dUcretion  to  purchase  a  portion  only  of  such  tract.  R.  S8, 
SAG,  Oft.,  1876;  P.  37.  203,  Dtc,  1889;  C.  13580.  Nov.  4,  190S; 
loIJO,  Sept.  1903:  24404.  Stpt.,  1909.    Held,  however,  that  pui^ 

■  But  under  th«  Implied  aitthorily  coniaiDcd  in  nee.  183S,  R.  S.,  luiiiii  required  » 
dtMforfortd.anwtiALi,  olc.,orn«'eil(iili>iibUrbuildin0i,iiuk}-bepurcliMed{rirnc<|inr(K) 
b]r|pft)witlu>i]ttheri>iiwnt'>f  the  Slalo.thoii^.  in  ibeBbwDce  of  lucbcoiuieQt.  public 
money  con  nut.  In  view  o{  tlie  pruvisioiu  ol  hc.  356.  legBJly  lie  expended  upon  the 
buildinra.    lOOp  Atty.Gm.^W;  15id.212. 

■  Bulb}-  act  of  Apr.  114,  lim  (2I>  Bi»\.  94).  tlie  SecreUry  i>f  Wurisexpready  t^npow- 
•T«d  lo  i)UTcbaM>,  or  accept  doaaliuas  nf,  land  for  river  and  huhur  improrcmcot?: 
and  si-ction«  48T0-4RT2,  Rev.  Sinti,,  pvc-  Ei^ni^nil  niiihoriiy  in  mpert  (o  tiationiu 
eeni'-tcrii'x:  aad  Hit  net*  at  Ati^.  18,  18M)  (2rj  Ht»t.  31<!i,  mid  June  U,  1902  (32  Stat. 
306),  and  Apr.  2S,  1904  (33  Slat.  4eT>,runlen«imilftrii.<ithunty  vilh  mtpnrt  lo  1hm1> 
n«caod  forfortiBcfttiona  and  cMUrt  dcirtiws  nnd  hnrmrkn  in  connection  lAWOwilli. 

•8«>  Vn  Comp.  Doc,  524;  11  Op.  Ally.  Gea.,  201;  12  Fed.  Rep.,  41S. 
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chases  rnn  togally  lio  tntuie  of  portions  of  the 
iicquirotl  mihwt  a  f^ivon  Ajiproprifttion  ftt  pril 
buiuicp  of  llie  nppropriadon  would  bo  siitfio 
sition  of  the  quantities  ei)^!!^!,  aii<l  thnt  t 
necee&arr  to  acromplisb  the  object  of  on  apt 
AW.  4.  "idOS;  ISSIO,  Sept.,  190S,  nvd  Aug.,  iS 

II  A  2  h.  Tlic  (loficivncy  aDprupriulion  a 
aiilhorizi'il  tbp  Swrpltuy  of  \Var,  "in  coopa 
Mcmorinl  Association,"  to  cause  to  b«  crccK 
Sergt.  Charl«&  Floyd,  a  member  of  the  Lewis  i 
a  suitable  monument  near  Sioux  City,  lo 
$5,000  for  the  purpose.  Ufld  that  the  act 
require  the  acquisition  liy  the  Unitpd  Slates  < 
the  tuonunu-nl  was  huill;  that  it  may  b«  I 
intended  that  the  monument  shoviM  be  cared 
and  UiHt  the  Uniteil  Stales  should  bo  at  no  o 
uf  the  upproimBtion  fur  aesistiti);  tn  its  cond 
atatule  which  would  prohibit  ihe  expendit 
ajqu'opnution  iX  title  lo  the  site  be  not  acquire 
and  in  prartiee  appropiiations  have  frequei 
work«  of  improvement  where  such  title  to  I 
obtained,  capeeially  in  improvements  of  nBv\\ 
ways.  The  prohibitions  of  section  355,  K. 
applicable  to  the  case  under  consideration,     i 

HAS.  No  formal  ai^ceptance  of  a  deed,  apl 
nocc*»anr-,  and  in  the  practice  of  the  Wnr  ]>epai 
ance  is  not  usually  given.  An  acceptance  mi 
variety  of  circumstances,  such  as  nlucing  ibe  ■ 
Bion  oi  the  deed,  the  conveyance  being  benern 
exercising  of  ownersliip  over  tlie  pnijterly  convt 
the  Secretary  of  War  secured  in  1S71 ,  under  I 
July  17,  l.SiVJ,  a  deed  to  a  certain  piece  of  lan< 
which  deed  wiut  duty  delivered,  placed  on  recor 
War  Uepartraent,  an<l  the  land  waa  so  used  ui 
the  Secretary  of  War  detlined  to  accept  thou 
held  that  the  deed  had  long  Hince  been  legall; 
title  in  the  United  Slates,  thai  the  siihseqiiei 
did  not  <liv('st  the  title,  and  that,  iu  the  absi 
Coiigresfl.  the  Secretart*  of  War  could  not  con 

II  A  3  a.  The  owner  of  a  certain  tract  of  U 
from  the  Government  reservoir  sj-stcm  at  1 
Mis.tisstppi  Kiver,  conveyed  to  the  United  S 
exeoulod,  acknowledged,  and  recorded,  the  per] 
the  said  tract  for  a  nominal  consideration.  I 
that  the  deed  be  canceled  and  anutlicr  and  ] 
paid  tiim  for  tlie  easement.  Held  that  the  Se 
authority  to  cancel  the  deed  or  to  release  the 
it.     C.S78S,Jan.,iS9S. 

II  A  4.  Authority  to  acquire  land  in  a  Stat< 
right  of  eminent  domain,  v,niolber  I))-  prucecdir 
the  United  States  circuit  court  or  m  the  cour< 
ve-sted  in  an  executive  ofTicial  of  the  United  i 
legislation  of  Congreea.     R.  4g,  63,  Dec.,  1ST8 


•  .See  VI  Comp.  Doc,  7W1. 


'  See  Kohl  r.  Unit 
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II A  4  a.  Tho  Coustitution  doclurcH  tlmt  privnto  propertv  shAll  not 
be  takm  "for  public  use  without  juat  compoiisation.  It  doiw  not 
provide  or  rv<jUiro  that  compenimtion  slmll  nctiiaJly  be  paiii  in  ailvani^e 
of  oocnpancy  of  Imul  to  be  tokwu.  But  tho  owner  is  vntilk'd  to 
reasunaole,  certoin,  nnd  adoqiiate  provision  for  obtainiof;  compensa- 
tion before  bia  occupancy  w  distunjed.'  When  Uicreis  no  pmvision 
for  compensation  private  property  sliould  not  be  tuken  against  tlie 
consent  of  tlie  owner  for  public  use.  Thus  hfld  that  conueranation 
proceediiu^  against  land  adjoimnf;  tho  Prexidio  of  Sun  Krunciiico, 
Cal.,  sbouTil  not  be  instituted  prior  to  an  appropriation  bv  Congresa. 
C.  S£31,  Mau,  1897;  SOoGI,  Oct.  36,  /W(J. 

II  A  4  b.  Ileld  tlmt  there  was  no  general  act  of  (.'ongrees  making 
Stale  courts  an  agency  of  the  United  States  for  the  purpose  of  con- 
demning lauds;  and  that  proceedings  for  this  purpose  sbould  bo  bad 
m  a  United  States  court  und^  an  act  of  Congress,  or  in  a  Stale  court 
wbeu  such  court  has  been  by  such  act  mado  an  agencv  for  Uio  pur{>o8e. 
P.  3S,  271,  Feb..  1890. 

n  A  4  c.  Where  certain  land,  part  of  the  battlefield  of  Gettysburg, 
was  in  danger  of  being  so  cut  up  and  altered  by  the  construction  of  an 
electric  railroad  as  to  cause  the  obUteratinn  of  Important  tactical  posi- 
tions occupied  by  ilifren-ni  commands  oiigagcd  in  the  biiUlc,  luli'ised 
that  the  Attorney  (leaeral  be  requested  to  have  initiated  the  proper 
proceeding  for  I  te  condemnation  of  tlie  land  m>  that  tlie  United  Si ttles 
may  acquire  the  fee,  and  for  an  injunction  restraining  the  railroad 
company  from  constructing  or  operating  its  road  upon  the  land  pend- 
ing the  condemnation  proceedings,*    P.  64.  4^1.  Apr.,  IS9J^. 


cnuire  the  title"  to  ct^rtam  loiicta  aulhcient  for  a  right  ■ 
cunnl,  hrld  that  a  contract  of  convevanco  made  with  the  ou'iicr  of 
the  limd,  a  raihvad  company,  by  wbic"h  a  use  was  granted  of  such  way 
jointly  with  tho  company,  w«8  not  a  compliancy  with  the  law,  and 
that  u  no  better  title  could  be  obtained  by  agreement,  the  Secn-taiy 
should  proei-ed  to  the  altcniative  (autliori/iHl  in  the  act)  of  causing 
the  premises  to  be  condemned.    P.  61,  184,  Jan,,  1891!. 

II  A  6.  St^ction  356,  R.  S.,  prohibits  the  exj>enditure  of  public 


for  any  land  acquired  by  purchase,  condemnation,  or  donation,  the 
title  must  be  an|irovcd  by  liie  Attorney  General.  C.  12154,  Mar.  SI. 
1902;  16611,  Dtc.  IS.  idOS.  Held,  however,  where  it  was  propoeed 
to  reimburse  the  city  of  Manila  for  a  gun  shed  or  storehouse  erected, 
out  of  insular  funds  for  uiihtnr^'  purjjottes,  on  binds  of  the  city,  that 
such  reimbursement  might  U-gally  be  made  from  the  appropriation 
"barracks  and  quarters  ,  that  in  practice  appropriations  for  similar 
purposes  have  been  used  in  erecting  temporary  slielter  for  the  Army 
without  fintt  acquiring  title  to  the  sites  of  the  same,  and  that  in  such 
casca  section  SW.  R.  S.,  does  not  apply.  C.  1S347,  Apr.  I,  190i; 
1S6S0,  Nov.  SS.  1903. 

>  Cherolma  NalioD  r.  Knrw.  Rjr.  Co..  135  U.  S„04l,  059. 

'  Cumpara  tubm-iiiimt  oitliii'jii  of  Atloraey  General,  In  JO  Optua.,  828. 
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IIAo  a.  lltld  viih  retvTvixcv  tulh(>  purcliiuwori»iid  kt  PinoPU 
N.  J.,  where  the  option  houmi  the  owiippb  of  the  property  to  gi 
"good  uiid  KuIticieJil  full  fovoiiiuil.  dii-d  •  •  •  fnw  «»!  t 
from  (ill  *  *  *  incumbrances,"  bwt  did  not  include  any  oU 
tion  lo  funiish  an  absl  ract.  of  title,  t  hat  under  the  Amoncan  nilci  v^ 
a  contract  of  sale  does  not  require  the  seller  l«  funiiiili  one,  ho  ii 
bound  to  iloflo;  and  that  if  the  land  is  to  he  pnrrhaRi-d,  lhi>ex[N'iu 
procuring  an  abstrAct  of  title  would  bo  a  pro]icr  ebar|;e  ti^nuiist 
appropriation  for  the  pmjierty.'  C.  SS44^,  -^"S?.  ^^i  ISOtf.  i 
ateo.  tliat  the  expeiiao  of  Kun-cy  would  bo  n  proper  charge  against 
appropriation  if  the  land  ia  to  be  sccjuired  hy  purrhsBc,  C^£& 
Aov.  II.  1909.  Further  AcM.  after  il  hud  bi-cn  found  npc(tf»ai; 
acquire  certain  tracts  by  condemnation  proceedings,  that  uiucflf 
oxpensoa  for  abstracts  were  incumxl  when  it  was  intended  to  ] 
chase  the  property,  they  could  not  be  considered  a  pari  of  ttie  expa 
of  condemnation,  and  were  properly  payable  from  the  appmpria 
for  the  property.  C.  26446,  Feb.  10.  l'910.  With  roforcnco  to 
expense  of  sening  o(f<>r8  in  rondi-mnation  ptxN-wdinps  htJd  that  1 
were  a  part  of  iho  expen«es  of  the  proeecdintp!  and  could  not  tbcr« 
be  paid  from  the  appropriation  for  the  property.'  C.  S544^t  JUbf 
1910. 

II  A  6  b.  The  title  to  lands  purchased  on  account  of  the  Un 
States  ia  not  properly  araured  by  a  certificate  of  "no  liena,"  signer 
the  attorney  who  made  the  al^traet  of  title.  The  proper  pcrMol 
make  auch  a  certificate  is  the  custodian  of  the  reeonls  of  juilgn 
antlothern^^cord  Imxs  m  the  count  v  in  wliich  Ihelaiid  islocntoti,* 
SS,  SOS,  July.  1SS9. 

IIAebO).  Whore  the  Attorney  General  cvriified  tho  tiUl 
land  in  Texas,  subject  to  a  vendor's  lien  for  purchase  money,  and 
portion  having  isiiid  lien  could  not.  be  loeated,  held  that  na  the  < 
recited  that  tlie  money  was  "secured  to  be  paiii,"  the  terms  of 
sale  should  be  ivgai-dcd  as  excluding  the  implied  or  equitable  lien 
llie  payment  of  the  purchase  money;'  but  ihiil,  assuming  that 
circumstanc«fl  did  not  exclude  the  lien,  being  an  miplied  or  equib 
one  only,  it  would  not  sunive  (be  alatuto  of  limitations  na  iippliu 
the  deed  secured  thereby.'  Advised,  therefore,  that  the  convey) 
bo  accepted,  secured  bv  a  certified  check  in  the  amount  of  the  d 
C.SIOSI,  Dec.  1906.   ' 

II  A  6  b  2.  Where,  in  the  nurcha.<<e  of  land  for  fortifications,  ' 
was  encumbered  by  tho  lien  of  a  judt^iiicut  iif^ainsl  one  of  the  vend 
who  ajipeaJed  the  case.  htH  that  theie  was  no  lega]  objection  to  a 
iug  tho  puiehase  under  an  agi«emcnt  to  withhold  a  portion  of 
purchase  price  until  tlie  removal  of  the  lien.     C.  Stf834,  June  6, 1\ 

>  S«a  III  Comp.  D«c.,  210;  VIII  id.,  212.  ]>:  id.  hm.  Wiih  mfMvnco  lo  Ihl 
of  Mar.  2,  1SS9  (25  Slat,  fill),  ]>rut'i(liiit!  tluil  iii  |)tijciiiiii|(  fillcs  lor  yuhlii  building 
Atlomi'y  (iMi«Tnl  ohnll  nKjiiiro  (,h«  j;nuili>ri>  to  fiimiib,  without  rxpenw  tu  Uio  ti<r 
mnit,  "all  requMte  abBitacu,  '  etr„  the  complnilW  Md  that  ibis  stotnu  dk 
apply  in  procurlag  iAie»  for  fortiticntioiw  under  die  Wur  buparuneDt.    Ill  Oomp.  1 

■1  Comp.  Dec.,  317;  II  1<I..  202,  III  Id.,  216:  IX  Id.,  S«fMlT2. 
'Seeti.O.  47(if  tBSI,  for  AiUirooy  Ufnt-nrs  rcguluiLoiwu  Ui  mnkiog  (l«ed*,  | 
ins  lillf!  \n  luitdK.  ete. 
'HouMoii  V.  Dicb«on(e4Tt>xa«,  701;  20  A.  ft  G.  Enryc.ot  Law.  3d  «!.,  743. 
'  ril^vbki  V.  AndnrwH  (49  ToxoB,  Si.  anil  Iluwaid  ctal.  «.  WiDdoui(86ld.,  S«] 
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H  A  6  c.  A  grant  of  Inix]  foi'  a,  nnrticiilAr  use  is  fiometitnes  held  to 
oomtitiite  a  qualifiod  or  di;t«rminahle  feo,  an  that  if  tho  Iniid  in  put  to 
otbor  uses  it  reverts  to  tha  f^iiuU>r;  hut  where  lli(<  prupused  use  is 
kept  up  the  grwitor  can  not  claim  the  property  under  his  right  of 
reverter  UM.-AU»to  it  is  also  put  to  anolhor  use.  "uiUe»s  by  tho  grant 
tho  uao  fa,  by  woiiIb  excludiu^  anv  other  use.  n-stricted  to  the  purpose 
rocited.'"  «*W,  thercfiuf ,  that  land  acquired  for  military'  purpose*, 
subject  to  6Uoh  liuuted  use,  Uii^ht  be  leaded  tetupunirlly  wtlhout 
ondanpering  Iho  titio  thereto.  C.  4IOO,  Oct.  £7,  1898.  Similarly 
hell,  with  reference  to  tho  issuu  of  n  permit  to  the  Treasury  Depnrt- 
mcnt  for  a  life-saving  station  on  the  military  re8er^'atioil  of  Fort 
Ontaiio,  N.  Y..  which  was  granted  by  th«  State  for  military  pui'p4wea 
wiMj  a  provision  for  reversion  to  the  Stjite  whenever  it  shotiUi  cease 
to  bo  occupied  forsuch  pur(>ofM>8,  ihat  the  pronowd  permbtsion,  being  a 
revocable  one,  and  the  reservation  as  a  wltute  continuing  to  be  occu- 
pied for  ntilitaiT  purposes,  the  proposed  permit  would  not  lead  to  any 
legal  comidicarions.  C.  SS6S0,  July  8,  1911.  lUld,  also,  tluit  tho 
GettysbuiiJ  National  femetery,  which  was  acquired  for  tho  burial  of 
soldieiit  who  fell  ill  <iefen»o  of  thi-  I'nion  in  tho  BatUe  of  (iettysburg, 
might  bo  used  fi>r  the  burial  of  olher  persona  specified  in  section  4S78 
R.  S.,  including  deceased  soldiers  01  the  war  with  Spain,  without 
impairing  litle  to  the  proiwrlv.     C.  SS^S,  Ncrv.  10,  189S. 

II  A  0  c  (1).  'ITio  State  of  North  Carolina  ceded  to  the  Umt«d 
States,  by  an  act  of  its  legislature  uf  179-1,  tho  land  of  the  present  mili- 
tary reservation  at  Snuthptrt,  N.  (',,  the  ait*  of  old  Fort  Johnson.  A 
cimdilion  of  tho  deed  of  ( i  smion  was  to  the  effect  that  a  fortification 
sh'>uld  be  erected  on  the  land  within  three  years  and  ha  maintained 
fviix-ver  ihcivafUT  for  the  public  service,  or  the  land  shoidd  revert  to 
th«  State.  Tiie  time  allowed  was  repeatedly  extended,  the  last  exten- 
sion expiring  in  JSIS,  when  a  fortilicatinn  had  been  constructed  if  not 
fully  completed.  Tho  fort  has  long  since  coii^ed  t^»  be  garrisoned.  In 
I!s8y  an  individual  citizen ' '  enteteii "  the  site  a^  State  land.  U(li  that 
this  act  was  witbovit  legal  authority  or  eifect;  that  the  condition  8«b- 
sequenl  in  the  deed  was  one  of  the  breach  of  which  the  grantor,  the 
Slate,  could  alono  take  advantage;  and  that,  a.s  the  State  had  not 
proceeded  to  re-enter  for  such  broach,  tho  United  States  was  not 
ousted  and  could  legally  continue  to  hold  the  premises.'  P.  S6, 
107.  Oct..  1889;  O.  ISUS,  Oct.  S4.  1902;  19419,  Apr.  IS.  1906. 

Certain  lands  wore  granted  to  tho  United  States  for  canal  purposes, 
ami  it  was  expressly  stipulated  in  the  deed  that  the  same  should 
bo  "occupied,  used,  and  employed  in  and  for  no  other  uao  or  object 
whatevor."  A  revocable  license  was  granted  by  the  Secretory  of  War 
to  a  bridge  company  to  enter  upon  and  lay  a  temporary  railway  over 
a  part  of  Biich  lands.  Htld  tliat  tliis  was  a  mere  pormi^ion  for  a  tran- 
siont  use  not  inconsistent  with  the  grant ;  and  iliat,  whether  the  stipu- 
lation in  the  dee<t  wti.t  construed  to  bo  a  mere  covenant  or  a  condition 
sutjc^cquont,  thcro  was  here  no  such  diversion  of  the  premiHes  from  tlie 
purposes  for  which  thej'  were  granteii  as  lo  work  a  fi^irfeiture.'  li.  55, 
37,  Stpt.,  1886. 

■  Sc«  loading  eitaw  in  American  l^tw  -l  Real  Prc>|>«Tty,  vol.  2.  pp.  24-27. 

*  Se«  Schutenbenc  v.  Ilarriiiiuti.  21  WulUice.  -H. 

*  Bm  3  Wwht>urn  uri  ICeil  VTnpuny.a;  McK^kkv  v.  Seymovi,  29  N.  J.  L«w.  231; 
Chapin  V.  School  Din,,  36  N.  H„  452;  Thomtoa  v.  TratHBUl,  39  Oa..  203. 
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U  A  9  d.  ndd,  with  reference  In  Uie  depoeit  of  inoncy  with 
clerk  of  court  in  condemnntion  pi-occtoilinga  of  Innd  nt  Pmp  PI( 
N.  Y.,  Uiat  the  investigation  of  the  title  by  the  United  Statfts  atUM 
in  cliarge  of  the  proceedings,  the  approval  of  th«  sarnie  hy  the  Ud 
Stat«(i,  to;;otliur  with  the  assent  of  the  I>epartmcut  of  Justice,  ma; 
re^^u^ed  as  a  8uffiri«iit  compliance  with  the  statut«  to  jtwtify 
pni)>oise<l  deposit,     C.  S5448,  Junt  I,  1910. 

II  A  G  e.  On  the  question  of  whether  possession  could  lefifmJIj 
taken  of  prnporty  wmler  a  donreo  of  cnmlemnfttion  of  the  same- 
appeal  having;  boon  tnk<>n  tlicrcfrom^iipon  tender  of  llie  am< 
awardeil,  ami  buildinga  be  commenced  thereon,  htid  that  while,  lu 
the  decisions  of  the  courts,  possession  might  be  taken  of  the  props] 
in  view  of  the  requirementeof  section  355,  R.  S,,  no  public  money  a 
be  expended  thereunder,  since  title  to  land  acquired  by  condemn* 
"docs  not  vest  until  the  amount  of  eomponsatioa  is  ultimately  l! 
and  made  to  the  owner,"'  and  the  Attomev  Oenersl  could  not,  tl] 
fore,  approve  titlo.  C.  8849,  Feb.  8.  lOOI^atui  .Mcy  IS.  190Z;  tS 
Jan.  8,  i9(/t.  Iltld,  also,  that  title  to  lands  transfcrrcKl  to  the  Gov 
ment  bv  deed  vests  in  the  L'nited  Stat«.<t  onir  when  the  Attoi 
Gcneraf  approves  tJie  title.     C.  15110.  Jan.  8,  l907.* 

n  A  R  f .  Wliere  part  of  a  tract  of  land  waa  purchased  for  a  li 
consideriition,  the  deed  describing  it  as  containing  ISO  acres,  moi 
less :  end  later  an  agreement  was  made  with  tlie  grantor  for  the  ball 
of  the  tract  at  $100  per  acre;  and  on  survey  of  the  same  it  waa  fo 
that  the  laud  originally  conveyed  contained  193  acres;  aud  tJie  q 
tion  was  raised  as  to  whether  tJie  Secretary  of  War  could  leeoUy 
to  the  purchase  price,  in  procuring  the  »Aid  addition,  sumcien 
componsnte  the  owner  for  the  excess:  hfld  that  he  could  not  leg 
do  so,  since  this  would  in  effect  be  the  appliration  of  thai  amount, 
to  the  purchase  of  the  additional  land,  but  to  the  Kutisfaction 
claim.  C.  9469,  Jan.  S,  I9()l.  And  where  the  United  Stales  ; 
chaseil  certain  tracts  for  the  Fort  Oglethorpe  tai^el  range  by  di 
calling  for  a  lump  consideration  for  the  lands  convcyeil  then 
although  describing  the  same  as  containing  a  specific  number  of  ai 
more  or  toss,  and  it  was  found  tliat  owing  to  Uiefact  that  the  tit 
land  lots,  instead  of  containing  160  acres  each  as  described  im 
olhcial  survey,  contained  only  about  120  acres  each,  so  tJiat  q 
was  a.  sliorlage  of  about  22  per  cent  of  tbo  supposed  area  of  the  it 
purchased:  fiild  tliat  as  tlie  tracts  were  purcliase<l  in  gross  and  n<i 
tlio  acre,  and  as  tJiero  was  no  evidoQvo  of  fraud  on  the  part  of 
grantors,  the  United  States  could  not  recover  on  account  of  the  eh 
age.*    O.  24464,  Stpt.  5  andSS,  lOlL  i 

n  A  6  g.  Where  lands  were  conveyed  to  the  United  States  by  i 
with  the  reaen'ation  of  the  "right  to  cnt  and  remove  •  •  •  i 
her  *  *  «  within  five  years  from"  its  date,  on  tlic  applica 
of  the  grantor  for  an  extension  of  one  year  in  which  to  remove 

>  Ai  to  right  of  ttwaweion  upon  (eiidnr  or  paraent  ialo  conn,  Ke  pBclnnl  v  Bi 
NwkR.Co,  (48S.J.Eq.,281);  Merow  A  8.  Ky.  Co.  p.  DobwnrcA  B.  H,  R.  Q 
N.J.  Eq.,4MJ;  K«dm*n  r,  PhilBd«lphis.«lr.  R.  ro.  {33  N. J.  R<|.,  lG'->;  rriina  R. J 
National  DwIpi  R.  Co.  (r.3  N.  J.  Eu.,  17«h  Jedermit  v.  N.  V.  R.  Co.  Oi  N.  J.  L. 
Ani.  it  Enp.  Encyc.  «l  Uw,  2a  Bd..  v«l.  10, 1137-1138. 

*  (^hcrokon  Nation  i'.  K».a<m  Ry.  Co.  ( 13a  V.  S..  eU). 
■  Rvan  V.  Uuited  SUIm  (130  U.  S..  Si). 

*  »  L.  R.  A.,  62&;  «8  id.,  MS. 
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timber,  he  having  been  in  error  lus  to  tlio  expiration  of  the  time,  Jl«W 
thut  any  rif^hbi  under  this  reservation  exjiired  with  tbo  lime  limit, 
and  that  Hiich  of  the  timber  as  remained  unReverod  at  the  exmration 
of  tho  Uinc  limit  was  the  property  of  the  United  Statoe^,'  so  that  the 
Recretarv  of  War  could  not  legally  grant  the  requeat.     (7.  £10S7, 

U  A  C  b.  On  the  question  of  whether  the  opinion  of  (he  Attorney 
(ivncnd  is  required,  tmder  section  355,  K,  S,,  where  an  easemeiir  is 
acmiircd  for  u  pipe  line  for  a  water  main  to  n  military  reservation, 
hfla  that  whei'e  no  lands  are  ]iiirchased,  but  only  an  eit^enient  thi>rein 
iit  acquired,  or  where  the  piirthaHc  i^  not  for  the  erection  of  struc- 
tures Huch  as  are  dcGchbed  in  said  section,  whether  the  interest 
ftcKjuirifd  bo  a  leasehold  interest  or  an  eiiscmcnt,  temporary  or  per- 
petual, the  opinion  of  the  Attorney  General  is  not  requirea  by  law, 
and  the  de^^ismn  of  the  proper  department  as  to  the  sufficiency  of  the 
title  for  the  purposes  for  wiiich  the  same  is  required  is  not  subject  to 
review  by  the  aecounting  officers.'  C.  tlSSo,  A'of.  SO,  J907.  Simi- 
larly Acw,  with  respect  lo  the  donation  to  the  United  States  of  a  per- 
petual easement  for  a  levee.     C.  B260I,  Jan.  gH,  190S. 

11  A  7,  }hld,  in  the  matter  of  the  proposed  settlement  of  suit 
regarding  title  to  lands  claimed  as  a  nuUtary  reservation  at  Rockawiiy 
Point,  Ijong  Jsland  Sound,  N.  Y,,  that  suit  ha^-ing  been  instituteil  by 
the  Unitctf  States  in  respect  to  such  lauds,  tho  Atloniey  OeneruL 
would  have  authority,  under  his  power  to  compromise  the  suit,  to 
consent  to  a  decree  liy  which  the  title  to  a  portion  of  tho  premiso:* 
woidd  be  adjudged  to  the  United  States  and  the  title  to  another  por- 
tion of  tho  i>remi*e!*  in  dispute  to  the  defeudimU;  that  such  pro- 
cedure would  not  be  con  trarj- to  the  provisions  of  section  373fi.  R.S.,' 
and  tliftt  no  special  authority  of  ('nngrcits  would  be  necesaaiy  to  the 
acccptunco  of^  a  conveyance  of  the  portion  to  be  awardou  to  tho 
United  States.     C.  2.57^S,  Am.  A,  i-'fiO. 

II  A  8.  Held,  that  joint  ri>4olution  No.  18,  of  April  11,  1S98  (30 
Stat.  737),  providing  lor  the  erection  of  a  temporary  fort  or  fortifica^ 
tion  in  ca-se  of  emergency,  with  the  consent  of  the  owner  and  without 
complinnco  with  section  355  K.  S.,  although  passed  just  prior  to  the 
outbreak  of  the  Wtu*  with  Spain,  haa  always  been  r^arded  as  per- 
manent iepislation.     C.  15611,  Ftb.  SI,  1908. 

n  B.  The  (.'onsttlntioii  vests  in  Congress  the  exclusive  power  to 
dispose  of  the  jiropcrt  >'  of  tho  United  Statw,  real  or  personal.'  Tho 
Secretary  of  Vr  ar,  m  the  absence  of  authority  from  Congress,  can  not 
alicntkte  land  of  the  United  States.     Thus,  where  a  company  pro- 

i)o?M.>d  to  cut  out  and  remove  a  part  of  a  dam  (some  140  feet)  ou  Fox 
tiver,  Wis.,  belonging  to  the  United  States,  and  to  substitute  another, 
as  a  private  improvement,  below,  li^Ul  that  this  was  a  proposition 
for  the  alienation  by  an  executive  official  of  public  property  and 
could  not  legnllv  beenlertnincd.  P.  «9,  S59,  Jan.,  1889;  C.  13074, 
Aug.  19,  190S;  'U,m,  Apr.  17,  1903;  19896,  Jum  16,  1906. 

>  A[lkiu»  I'.  Huff,  3  L.  R.  .V.  (n.  a.\  M9,  and  doIM  tbvrato.    8ee,  alBO.  uithoritl« 
cil«liiio5L.  11.  A„513. 
»XnComp.  Dec,,  681. 

*  See  Nelbon  v.  Ugoir,  12  Bow.  98;  U.  S.  v.  Ua«,  3  ilcteaa,  SOS  (2G  Fed.  Cw., 
No.  16669). 

•  16  Op.  Atty.  Got.  *n. 
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Whore  lito  tit]«  to  a  smol\  portion  of  the  land  iu>)uirr<l  for^ 
lAry  reservation  and  p(»it  was  disjiuled  bv  a  pnvat«  indiTici 
hiii  \htt\,  tJiB  Secretary  of  War  had  no  juriwlirtion  to  pass  upon 
decide  aiicli  a  question.  He  could  not  surreudtr  such  jiorlion,  4 
if  ho  l)«licTe(l  the  claim  to  be  sound,  any  more  than  )ie  rould  surrel 
tilt*  entire  resomttioi),  to  n  cUiniant  wlio  coiiM  show  evidence  ti 
outiilundin];  title  in  himself.  It  is  not  for  the  executive  ofliters  ol 
tliivcrniiioiit  to  delcnnino  whether  llic  I'liiti-d  States  has  a  good  t 
or  any  title  at  ail,  to  lands  placed  under  (huir  charge  B»  prupert 
tlie  Onited  States.  Such  queationR  are  for  the  courta  to  JM 
F.  eS,4i£,  and  63, 90,  Dte.,  189S;  C.  19896,  June  W,  1906.     H 

n  B  I.  A  statute  may  grant  title,  and  a  statutory  f^rant  is  iffi 
lent  to  a  patent — is,  in  fact,  in  tlie  wonLs  of  Attorney  Oencral  &( 
'  ■  llie  hi^hc^t  and  Htron{;est  form  of  titlo  known  lo  our  law."  •     1 
where  a  (Statute  vests  in  terms  in  an  individual  or  corjjoration  the 
of  the  I'nilcd  Stul^.'s  to  certaiu  land  or  other  pubUc  prujicrty,  in  u 

fmlion  or  charRe  of  the  military  autlioritiea,  no  deed  or  coiivoyi 
mm  Iho  Seiriyjlarj"  of  War  is  necctwarv,  all  that  i»  rc^jiiired  being  i 
UiL«  proper  military  commander  or  oflicer  reliiiquisli  or  turn  ovcE 
premises  or  property  to  the  grantee.  H.  S7,  696,  Junf,  tS76i 
£S,  Oct.,  1877.  Aticf  where  the  griuit  by  tlio  statute  is  n)a<lo  upi 
condition  precedent,  the  title,  upon  the  condition  beiit];  pcrforl 
by  tlie  party,  becomes  complete  without  anv  written  deed.  1 
wliere  an  act  of  Conf^esa  gi-anled  to  u  railroad  company  ctX 
land  for  building^i  and  a  right  of  way  within  tlio  limits  of  a  mili< 
reservation,  upon  the  company'),  iilin'f;  wilh  the  Secretary  of  the  1 
rior  a  map  or  its  route  to  be  appi-oved  by  him.  and  also  lorat 
under  the  direction  of  tlie  Secretary  of  War,  the  land  required  fo| 
btiil'lings  Olid  roadway;  hthl  that,  upon  these  conditions  being  ( 
perfonned,  a  complete  title  vested  in  the  company.  B.  So,  , 
Vet-.,  1874.  I 

II  B  2.  An  act  of  Conf^reaa  authorized  the  Secretary  of  War  sin 
to  "ode"  to  a  city  certain  pier*.  Itrtd  tJiat  the  twm  "cede"  ct 
for  a  »imi)lo  absolute  grant,  and  Uiat  a  deed  of  bargain  and  salt 
a  valuahle  consideration  wa.t  not  tite  correct  form  of  transfer; 
tber,  that  a.s  the  autliorily  was  in  terms  to  etde,  without  more, 
Secretary  would  not  be  empowered  to  nttai-h  to  the  grant  any  n 
nanti^  or  conditinns  an  to  tlie  uho  or  care  of  tlie  piera  or  othcrfl 
Should  the  city  hereafter  permit  its  piers  lo  become  an  obstructiu{ 
navigation,  Ih'ere  ia  a  remedy  provided  by  law.  S.  63,  SSI,  A 
1887. 

An  act  of  Congress  authorized  and  directed  Uie  Secretary  of  ^ 
to  sell  n  certain  parcel  of  land  at  jmhhc  auction  and  to  convey 
siune  to  tlie  purchaser.  The  act  also  prescribed  in  delAtl  the  U 
ner  of  advertising,  &c.  IJtld  that  the  deed  BhoiiI<!  preferably  con' 
recitidii  showing  tlint  tiie  provisions  of  the  net  of  (.'ungress  ill 
which  it  was  given  were  complied  with.     C.  6SI    Nov.,  tS9.'i. 

U  B  .1.  It  U  well  sitt lied  tJmt  wliiJe  the  Unilcd  Statet  i4entillai 
avail  il.scir  of  statutes  of  limitatiuu,  it  is  nut  Ixnmd  tiicrcby.*  B 
tlierefore,  Uiat  the  occupancy  of  portion.-i  of  the  Washington  Aquec 

■  11  Op.  .Kuy.  Quo.  4D.    And  mmS  id.  346;  13  id.  2U;  M  id.  3S0; 
fiCbaiKb,60. 

■  8m  U.  8.  V.  Tliouipwa,  88  U.  S.  4S6. 
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lands  by  private  parlies,  however  long  rontiiiinMl,  gave  ihem  no  titio 
UiBTCto.  C.  1000,  Mar.  IS,  WSo.  And  wliere  a  claim  of  a  right  «f 
way  for  a  road  tluYiu^li  &  imlittu-y  reservation  wai«  ba-soil  on  continned 
use,  iiftd  tliat  no  title  waa  acquired  by  uaer'  since  the  reaer^-ation  wan 
purchtuioil,  as  it  ia  w«lt  eettlM  tliat  no  titte  f^ninstt  tlie  Oovenimont 
can  be  acquired  by  adverse  posseesion.  C.  &QOS,  Oct  S,  1900.  Also 
hfU.  willi  respect  to  a  rlaim  of  prwtoriptive  title  to  water  power  of  Uie 
Niagara  River,  on  Ibe  t^ruund  of  ]on<;  po^osstou  of  the  riparian  land 
"witJi  the  belief  and  claim  of  titJe  to  the  water  power,  that  auch 
claim  was  without It^al  foundation,  and  that,  both  under  the  common 
law  and  the  civil  law,  title  can  not  be  acquired  by  preacription 
against  the  sovereign.'  C.  l&09/f,  Sept.  S4,  1906;  19S0G,  June  W, 
1906, 

II  B  3  a.  Held  that  the  title  and  posseasion  of  the  United  States  to 
and  of  land  situate  at  El  Paso,  Tex.,  duly  purcha.'<«d  for  cemetery 
purposes,  would  properly  bo  protected  a^iauuit  a  continuous  trespass 
on  tlie  part  of  the  municipality  in  cutting  a  street  through  the  land 
by  an  injunction  sued  out  m  tliu  proper  court,  the  remedy  by  suit  for 
damages  being  inadequate.'     II-  49,  tiO,  Juhj,  1885. 

Where  certain  pi-raons  had  entered  unl»wfully  upon  a  military 
reservation  and  had  proceeded  to  cultivate  the  soil  of  the  same  for 
Uioir  penional  beuelit  anri  to  lend  off  wat«r,  needed  fur  the  umo  of  tlio 

farrison,  in  order  to  irrigate  the  j^round  so  cultivated — advised  that 
he  commandant  he  instructed  to  ^ive  auch  perstins  rea-sonable  notice 
to  quit  with  their  properly,  and  if  they  did  not  comply,  to  remove 
them  by  military  force  beyond  the  limits  of  the  reservation."  R.  4£, 
£56,  Apr.,  1879;  V.  l$94l,  Jviy  16,  190$;  16983,  Oct.  8.  1904. 

II  B  3  b.  A  United  States  oflicer  or  agent  in  charge  of  Ian<l3  of  the 
United  States  who  is  made  defeutlant  in  u  suit  in  a  United  Slat^-s  or 
a  State  court  in  which  titIo  to  such  lands  is  claimed  by  an  individual 
should  duly  appear  and  answer  in  court,  and  is  not  ai]thiini:ed  to 
interpoee  pny^ical  fuiro  against  the  !iervii.''U  of  due  process  of  the  court 
in  such  a  suit,  however  groundless  he  may  believe  it  to  be.  So 
adviaid  that  the  military'  force  employed  to  protect  the  powKwsion  by 
the  United  St-ates  of  a  cemetery  reservation  at  El  Paso,  Tex.,  to 
which  title  was  claimed  in  a  suit  in-Hilutod  by  a  citiscn,  bo  witli- 
(Irawn^  or  at  least  ordered  to  obstruct  in  no  manner  the  due  execution 
of  judicial  process  on  the  premise.     P.  53,  183,  Feb.,  1892. 

n  0.  Under  the  general  rule,  tlio  purchase  of  land  bounded  by 
streets  or  highwaj-s  gives  title  to  the  fee  to  the  center  of  the  atTeet 
or  highwav,  where  such  title  is  in  the  grantor,  unless  the  e^mveyanco 
c.xciudca  tlio  street  or  highway,  Hdd,  therefore,  where  title  tii  lota 
of  a  subdivision  was  acquireii  for  the  enlargement  of  a  military 
n^servation,  that  on  the  vacation  of  the  streets  witliin  the  military 

'  That  iulverm  pi-iAMHriiHi  can  not^ive  lilleaamaingt  ttioQoremnunl.Bee  LiiidMjr 
V.  Miller,  6  \'vt.  1106;  Jordan  v.  Bamtci;  A  Hi>v.  160:  Burocw  v.  Gny,  Ifi  id.  448; 
Frisbie  v.  ^Mlitll<■>^  0  WaII.  187;  G'lhsan  v.  Choieaii,  13  id.  (12;  Oakanilh'a  LcMeo  v. 
JohiutoD,  93  U.  S.  343;  Sparks  v.  Pietv-e,  115  id.  408. 

"77i«  ntdy  nukonor  in  which  title  to  lands  owned  by  thfl  Unilod  BtatM  can  be 
aoquirad  is  undvmnwBctotOaDmHdinicily  making  the  gmnt  or  authotixing  il  to 
be  made  by  8ume  person  or  officer?'    ICyc.,  1111. 

'PoDumy.  Kq.Jur,  Mm.  133.1347.  1366. 

*  As  tei  the  BuLtiQiity  to  rcmovo  trvn>M«era  (rom  mllEtary  r^servallaaa.  m»  3  Opins. 
.  At.  Geu.,  26S;  S  id.,  106,  470:  G.  O.  74.  adqn.  of  Army,  1869. 
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ninrvatioii  tho  uiiencuDibered  title  would  be  iii  Uio  QovcnuBl 
C.  isno,  P«.  9,  1911;  lam,  Apr.  S  and  July  «(  t906;  Nov. 
1908.  Held,  nlso,  that  if  tli«  title  did  not  nasi&  wilK  tlie  lots, 
(lovoniment,  by  Uie  |>urcli(u;«  of  the  B«vorul  lots  of  tlio  subilivtd 
acquired,  oa  Appurtenant  thcrfto,  a  privKte  coaemeat  or  seirit 
(or  cgross  and  inaraw  to  (be  i^'voriil  IwUi.  C.  15110,  Dec.  9,  /( 
194SS,  Jidy  S,  1906,  Juhj  H,  Hm,  and  .\m.  19,  1908.  Udd,  fiirt 
whoro  tho  entire  suhdiviiiion  wa-s  aci^uiretl  and  tho  ntrtti'ls  siic 
led  into  Uie  reservation,  on  the  application  of  the  town  to  aell 
utrcvts  for  a  coniiiiterablo  sum,  that  tlie  »trceta  were  virtually  a| 
doned,  and  if  bu,  Utio  was  in  tho  United  States;  and  that,  at  iq 
tjie  title  of  the  town  would  be  a  naked  one,  barren  of  value  toi 
town;  and  adt^tid  that  the  purchase  bo  not  maiio.  C.  t9i 
Juh,  S,  1906;  Feh.  8  and   Mar.  19,  1909. 

II  1).  Where  land  |>ropo:«(!Hl  to  bo  conveyed  by  aState  to  tho  Uol 
Stall's  tor  tho  purpose  or  fortifications  was  desi-ribed  in  the  proffi 
deed  (l^  ext4>n<ling  to  the  soa  and  in  a  line  alon^  the  sea,  held  thataui 
deed  would  coiivev  only  land  e\tcniliiu;  to  and  bounded  by  bit;h-w 
mark,  and  adviaeii  that  the  grant  sliould  be -lo  expressed  as  specifio 
to  itieludo  the  shore  tu  low-water  murk^  and  should  aUo  ombraco  fl 
water-covered  lands  as  would  be  sutlicient  to  prevent  the  erectioi 
tlie  authdrily  of  the  State  of  structures  that  mif;ht  interfere  with, 
proper  use  of  the  land  for  purposes  of  fortifications.  P  64,  S49,  M 
18$4.  Wliore,  however,  under  the  laws  of  the  State,  a  privat«owii 
title  extunds  to  ordinary  low-water  mark,  so  that  a  conveyance  boi 
ing  the  lan<ls  '  'on  the  itea  or  8alt  water"  would  ^ive  title  to  low-Wi 
mark,'  hdd  that  a  oonveyiuicc  of  "alt  tliat  portion  of  Peddocks  Isl 
*  •  *  lying  north  of  a  straight  line  acn)^  the  Uland''  would  | 
itille  to  low-wat<?r  mark.     6'.  1^97,  Jtily  7,  190S.  \ 

II  D  I.  As  between  tho  United  States  and  a  State,  tho  aol 
the  bed  of  navigable  waters  and  of  the  shores  of  tide  waters  bi 
hi<;li-waler  mark,  or — on  rivers  not  roachml  by  the  tide — the 
of  tlie  shores  bolow  the  ordinary  wat^r  line  {as  not  affected  by  frei 
r»r  uiuHual  droudit),  beloii)^  to  the  State.  But  natural  aecrotj 
to  lajid  owned  bv  private  individuals  belong  to  the  owners  of 
laud.*  TluH,  hdH  tiiat  tho  accrolions  to  K<^  Island  in  the  ma 
of  tho  Missouri  Kiver  belonged,  not  to  the  United  States  or  to 
State  of  Missouri,  but  to  tho  owner  of  tho  island.  R.  51,  636,  M 
1837. 

n  E.  Ileld  that  the  granite  monument  erected  by  the  Un: 
Slates,  under  an  appropriation  by  Compress  fur  tho  purpose,  on  1 
belonging  to  the  State  at  Newburgh,  N.  Y.,  and  known  aa  Wash; 
ton's  Headquarters,  became,  in  the  absence  of  any  provision  iu 
statute  or  o^freement  with  the  State,  (he  propertv,  as  a  fixed  tmpn 
ment,  of  that  State.    P.  49,£0,Au^..  1891. 

HE  1 .  HfUl  that  the  principle  that  buildings  erected  on  the  1 
of  another  without  hi.'*  ci>nsent  berome  his  property,  did  not  anph 
buildings  erected  by  the  United  States  on  land  ocoupiod  jure.  brlA 
the  Army  in  an  enemy's  country ;  but  that,  on  Piih^ei)uo»t  ly  surrem 
ing  the  land  to  the  owner,  tuc  military  authorities  might  h 


^ 


'  Storer  i'.  Freenuui,  6  Man.  435. 

*  Aa  lo  chaace  ot  bcnudary  by  nudu&l  eruelon  or  ftccntioa,  eoe  PbUad«lplkfa  C 
8lia«oo.223D.8.,606. 
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remove  and  rotbin  or  dispose  of  Uie  buildings.  H.  SS,  665,  Sept., 
1875. 

II  E  2.  Tenijiorary  biiililiiiKS  erectetl  by  militnry  orders  on  lund 
of  the  United  Slatua  at  a  military  post,  to  son'e  only  a  temporar? 
purjiofte,  are  in  general  personal  property  of  the  United  Stftl«*  whicli 
may  bo  romovcd  by  the  direction  or  authority  of  the  Secretary  of 
War.'  But  if  the  same  be  permanent  8triictur(«  and  real  eAtnte,'  Ibe 
uuthurity  of  Congress  is  noces!*«ry  to  tlieir  removal.  /*.  58,  !6S, 
Feb.,  189S. 

11  E  3.  Where  a  post  commander,  without  ftulbority,  toolc  jmw- 
sesaion  of  land  of  th»  United  Stales,  for  tlie  |iurpoiii>  of  fR'cting  there- 
on a  building  for  hia  personal  use,  and  having  ereot^'d  it  ai<.sunu-d  to 
hold  and  dispose  of  )t  as  hi»  own  pro))orty,  ittld  that  his  act  was 
unauthorized  and  illegal,  and  that  he  acquired  no  legal  eslnlo  in  tJic 
buildiiLg.  And  similarly  hrUl  where,  wltlinut  autliority^  ho  [H>rmitted 
an  enlisted  man  of  bis  command  to  use  land  of  the  Umted  Slateit  for 
the  erection  thereon  of  a  dwelling  and  to  hold  and  di^po^e  uf  such 
dwelling  as  his  own  property.     P.  63,  64,  Dec,  1893. 

H  R  4.  Under  contract  for  the  purchase  of  tlie  required  amount 
of  land  for  a  military  reservation  Tor  the  amount  available  in  the 
appropriation,  it  became  necessary  to  have  a  small  portion  of  the 
lands  Condemned,  and  the  omt  of  the  land  condemned  mid  of  the  con- 
demnation proceedings  were  deducted  from  the  contract  price  and 
settlement  made  under  the  contract  on  that  basis.  On  the  claim  for 
compensation  for  the  buildings  and  for  the  use  of  the  same  on  the 
tract  condemned,  said  contract  ha^'ing  reserved  the  improvements, 
held  that  under  the  condemnation  proceeding  the  Govcnimont  ac- 
quired the  legal  title  to  the  buildings  but  tliat  the  equitable  title 
was  in  the  other  party  to  the  contract.  C.  S962,  Feb.  SO,  1897,  Dee. 
7,  1898,  June  IS  and  Oct.  11.  1001. 

II  F.  Wood  growing  on  a  mililarT,*  rc^erv-ation  b  the  property  of 
tlie  United  States.  So,  h^ld  that  a  contractor  who  cut  such  wood  to 
fill  a  contract  made  by  him  with  the  United  States  to  furnitih  wood 
to  a  military  post  could  not  legally  be  allowed  to  remove  or  dispose 
of  the  name  as  his  own  property.     P.  48,  £18,  July,  1891. 

II  F  1 .  IltU  that  tlio  act  of  lllarvh  3,  1873,  c.  151 ,  "  to  protect  onw* 
mental  and  other  trees  on  Government  reservations  and  on  lands  pur- 
chased by  the  Uniteil  Slates."  etc.,  which  mokes  penal  the  unlawful 
cutting  or  injuring  of  such  trees,  was  clearly  not  intended  to,  and  did 
not,  preclude  the  reasonable  cuttine^of  wood  on  military  resen'ations, 
under  the  dirccUoii  uf  thu  pnqicr  onicer,  for  tlie  supplying  of  the  nec- 
essary fuel  for  the  garrisons  stationed  thereon;  the  autlionty  toeetab- 
li»li  a  reservation,  where  in  fact  lawfully  existing,  being  deemed  to 
include  an  authority  to  elUciontly  matnlam  the  same  when  established. 
H.  39,8,  May,  187'6;  C.  S05.Sl.'Oct.  15,  1906. 

III  A.  A  reservation  may  bodefuu-d  as  a  portion  of  the  public  lands 
of  the  United  States  which  is  withdran-n  from  the  operation  of  the 
laiid  laws  and  set  apart  b;^  Congrcsis  or  by  iJic  President  under  author- 
ity of  law  for  some  administrative  purpose.*     O.  I66'&1 ,  Sept.  10,  IHOS. 

'  But  auch  building*  eta  not  bo  $oU  witJiuut  the  ButhoriCy  of  Caagnm.    Lour*, 
U.S.,SOPwI.  RapTm. 
•8w  7  Op.  Miy.  Got.,  671,  674;  QrisM  t-.  MatUowdl  (6  Wolt..  383,  331). 
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m  A  1.  A  militnnr'  rcaervation,  being  simply  terriUny'  oj 
UoiU'd  SUitM  witliilranii  from  muIo.  prcomption,  vie.,'  iho  moro  U 
Uio  estftMiahing  of  rucIi  a  reaervAtion  cjin  not  affect  the  power  o 
8tat«  or  Torritoriiil  HutlioritJm  (iieconlin<;  us  it  niny  bo  locttt«d 
State  or  Territory)  tn  serve  civil  or  criminal  process  theriD,  ( 
Rttucli  i>r  [evy  upon  penuirtnl  pniporty  •  «xcepl  tii  so  fur  of  txiui 
such  acrrice  may  bo  ajwcinlly  precluded  or  restriftwi.  by  law, ' 

'  TlMCmutiluUon  (,1tt.  J  V,  aec.  3.  wt.  i)  hsa  i-c«it«cl  la  CoDgrew  tbeexcloidvia 
"to  tlfiipoie  of  and  make  ail  needful  nilo  and  RsulAUan*  nMpcding  tli«  Ut% 
fbnM  in  ir  R.  n,  Ontint.  14  Pnurs  (37,  to  iiwiu  "laadn") ''or  04lM<r  prop«Hy  h 
Ui^lurheUniiedStalM."  A^arcini«quM)i.-ep«riiapao(tl)»!nde<iaiteo«saofthl 
(hv  ;  Op.  Alt)'.  0«n..  ST4)  no  gvnunU  cnoctaient  providinR  for  ibo  Mttting  u 
land  lDriTiiliUr>- nMan-Riiimn ha.i «vcr bwu  iiiiiiliiliii  niimmii  In n (ewcMas.  u 
a  flpeclal  sut^crity  to  cvUlflbdi  a  military  roaWTO  DM  bsen  couforKd  upon  ina 
<l«nt  by  Htaiuiu,  bul  lb«  gtvuX  nutjorily  vf  iha  milttarv  rcMrvntioiui  iMiratofan  I 
ur  ii«w c-xUiini;  Iut\-c  licwii  mada  by  tb«  Prcwtdont  without  aov  nich  npeciSc  au| 
wha(4>v«r.  Out  thouitb  no  general  andiOTlty  baa  been  diroctly  eifea  by  Congi 
tbo  reM7%uix  of  laa&  toi  tniliucy  jiuqwoM,  an  Mitbority  Car  &e  purpon  lui 
Umnicd  (Aoxl'l,  and  thuautborityu  found  in  ibo  mogtal  tbo  exocutivq  depoj 
Kit  iIk*  Gi<v(>rii[ii<'n(.  »  iiidiiwctlv  aanttiotud  by  CongreM  in  repeated  preemptid 
tfta  rvluiiti),'  ■<>  Ui«  Hurvuy  of  tno  public  doawin,  appropriation  acta,  Ac,  in 
liuid*  nwirvmi  [rir  military  purpoMn  by  thf  rrMi<h)Bt  liav«  booa  in  jpiDcnl 
«xG«p(cil  from  Mile,  exempted  {rom  entry,  dec,  <v  Hpecial  proririou  bas  been  tnt 
iba  cxBt  ii(  inipru^-pinc-ntti  to  be  cr«rl«d  upon  tbesame.  InGnNU't'.  Uai'Duwi-l), 
Intxt,  3S1.  tho  V.  S.  SupKirao  Court,  by  Field,  J.,  obaervta;  "From  an  wrly  pn 
tbo  blxtcry  of  the  Qovwnment,  H  bin  been  ibe  prnclir^  of  liie  Preridcot  to  on*» 
time  to  time,  an  tbaextoincfes  oi  tlM  public  Mrvic«  nsquited,  parceb  itl  bad  b^ 
(utboUniWStatMtobonecn-odfrraiHala&DdwtapitftforpubliciMeN.  Thoi 
tty  ol  iho  Pr^iiJviit  in  tbis  twpect  la  recogniied  in  nunieroua  acta  of  Congraw." 
(-oimilivncii(w»vvcrulBtalii(ueuvonlablastliJarec<^{ltou,lncludlnstfaeprDnl 
art*  (if  May  29, 1830,  and  Sept.  •!.  184 1,  maaoAAii:  "Thn  aciiim  at  the  Pfwidoat 
makine  tbo  (inllitary)  reeer\-allona"  (the  title  to  whleb  was  at  ueae  in  Hm  p«fl 
ouc) ' '  wan  indirectly  approved  by  the  legiclaiion  of  Conoow  in  appropriating  n 
lot  the  coiutruction  of  lorciflcattotu  and  athtf  public  wtmupua  taom."  And 
Op.Atty.Gen.,381:  14 id.,  182;  lTld.,S56:  Wflcoxv.Jadcaan^lSPeten.SUi 
V.  Umv,  4  iJawycr.  6S3;  aliuV.  8.  t<.  R.  K.  Bridge  Co.,  6  McLean,  GIT;  1  I^m 
(Inc.  ])npt.)3((,;03:  0  id.,  18,317;  ISid,  42D.  eOT,628:  8Fod.Kep.,883:  IZid 
ii  V.  S..  733:  101  Id  .  7<tS:  &  Wall  .  6S1.  The  Prwldenl.  in  aeiUng  apart  ll 
nwardcd  uauciiiig  under  autburity  of  Congnm.    lland  Dec.  30. 

it  ■■  iDoroover  lo  bn noted  that  th«  provixioa  of  tbo  actof  1^1,  rolcrroil  to] 
Supreme  Court,  has  been  incOTporalod  as  a^eneral  enactment  in  (lie  Reviwd  SB 
inihochai>tor{Ch.4ofTit]«XXXll)iui  preemptions,  eoc.  22S8exprwalyexo 
born  tho  land*  of  (bo  Vuitod  Statm  "nibjcrt  to  the  righta  of  preeinptian" — ' 
included  In  any  rrifrmtion  by  any  treaty,  law,  or  proclaoiation  ol  (be  Froeidait  | 
purpow."  And  titti  M-c.  2393,  apecili«d]y  excepting  niliUiy  neervatlooa  fiq 
opcnttioo  of  tlio  lau-a  nuthorixing  tb«  MtanlLihing  of  town  ritw. 

The  "proclamation"  ot  the  Prteident  reecrving  lamlR  for  mililjuy  purpoiwe  J 
ally  in  tb«  (onn  of  a  milltacy  general  order,  iasued  by  (h«  Svcrui^uy  of  W'u, . 
act  in  tlii>.  *>  in  olhcr  admin iitiativo  prococdinei  pertaining  to  thn  military  ad 
tiaiion,  i*  in  I't^l  onTvmplaiioD  Uie  act  ol  tbeProeident  whom  be  roprcMnl« 
no  head  of  a  di^portinunt  or  cxerulive  official  inferior  to  the  Freddeot  ran,  ol  it 
authority,  makn  a  igMrvntion  of  public  land>.  The  poww  ia  Twtod  only  in  Cd 
and  Uie  nwi<lent.    United  StaUe  «.  Hare,  4  Sawyer,  COS,  669. 

In  Uiia  coiuit«:tion  innv  be-  nutcd  tho  ruling  oTAUv.  G«u.  Batce  (10  Op.,  i 
oppuitliuii  l>>  tlint  I'f  Ju>tir«  McLean  of  the  Supreme  Coarl  (la  Uafted  Stabii  1 
Railmnd  Bri(k-o  Cu.,  a  Ucl«an,  (il7},  but  appanrntly  coaciund  in  by  Attyi 
WMltanut(l4  0p,  Z4I]),  to  tlie«nect  that  whateatiactol  land  ol  the  Ubllea< 
liaa  once  bcvn  Icmlly  nserved  for  military  piirpoeM  the  Treeidenl  is  not  «mpol 
in  tho  obMiiicO  ol  authority  bom  ConErow,  tn  r/linnuith  eurh  iwwn-ation  kdiI  i 
thelandreeervedlolheeenenlbodyoltbepuUIiclunds.  Seealtw.li  Laud  Deq 
Dcpt.)<W3,  OOfi;  .5  id,,  832;  8iii„ia. 

■Sao  opiaion  <if  Judge  Advocalo  General  pubUahed  in  G.  0.  30,  Hdc|ra. 
I»78. 
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military  persons  iug<.'U«nil.'  Wberu  iaduAtl  tlwru  hiui  boca  a  oenion 
gf  exi^lusive  jurisiJinion  over  the  lftn<i  by  Uie  State  to  thu  l'Rit««j 
StAli^is,  tliu  qtKMiliuu  wlivllier  the  Sl.»tc  nuthoi-iti«3  may  still  84MA'o 
prorees  wilhia  tlie  reservation  on  account  of  liubilities  incun-9il  or 
crimes  c-ommittcd  outside  of  its  limit.i,  will  depend  upon  tlie  terms  of 
tbe  c«6eiou.»  R.  SB,  541.  May,  1878;  O.  16691,  Sept.  00, 190S.  Aug. 
5,  1904. 

Ill  A  2.  An  ordi^r  rti^erving  Innd-s  for  public  purjiosm  is  inoperative 
as  to  laiitlx  which  were  tiot,  ut  tlie  lime  of  its  iHsue,  subject  to  resen.-ft- 
tion,  i.  0.,  landa  whirh  were  not  thon  public  lands.*  C.  6951,  Mar.  it, 
IS99.  Held,  therefore,  that  un  Exoeutivo  order  making  a  reservnlion 
would  bo  void  and  ijioperative  as  to  landx  in  lawful  private  owner 
ship.  C.  ISSSl,  June  84,  1903;  16691,  Sept.  10. 1902;  18653.  Jvhf 
£8.  1904. 

Ill  A  3.  Wiero  lands  witliin  the  exterior  limits  nf  a  military 
re»er\-ation  have  been  »Jot  apart  by  the  President  as  a  wood  reser- 
vation for  a  mihtary  post,  held  that  the  lands  passed  under  llic  juria- 
dtction  of  the  War  Department  and  that  no  jurisdiction  over  llivm 
remained  in  tbe  Interior  Department  for  any  purpose.  0.  264^, 
Oct.  H,  ISm  and  Oct.  8, 1901. 

Ill  A  4.  Held,  with  reference  to  tbe  e«t  ublisbment  of  a  military 
post  within  the  limits  of  the  ChickamauTO  and  Chaltaaooga  National 
JliJilarv-Pirk.  that  in  view  of  the  act  ofMay  15,  1896  {29  Slal.  120). 
aiilhoriidiig  tlie  park,  in  the  discretion  of  the  Secretary  of  War,  to  be 
used  for  Riaiieuveriiig  purposeK,  and  the  dei^irabibty  of  a  garrijion  for 
tbe  protectkm  of  tbe  park,  it  would  be  permissible  to  select  a  portion 
of  tbe  park,  not  ineludiil  in  the  eelieme  of  marking  the  lines  oi  battle, 
upon  which  to  locate  buildinj^s  for  the  accommodation  of  a  regiment 
of  Cavalry.     C.  12895,  Juw  SO.  1902. 

Ill  A  6.  Under  tbe  treaty  with  Spain  the  ownorsliip  of  all  public 
buildings  and  lands  within'Porto  Rico,  the  PhiHppine  Islands,  and 
ebowhere,  was  transferred  to  the  United  States,  and  under  the  act 
of  Julv  1,  Kt02  (32  Stat.  731),  the  President  was  expressly  authorized 
to  ninl<u  resi-rvtilions  of  pubhc  lauds  in  Porto  Uicu  for  pul^lic  purposes 
within  one  year  after  tbe  approval  of  that  act,  after  which  all  pubhc 
lands  not  so  reserved,  with  certain  exceptions,  parsed  to  the  owner- 
ship of  tbe  Governmoit  of  Porto  Rico;  and  by  section  12  of  the  act 

'Aa  by  sec.  1237,  R.  8.,  (uncnpting  enlisted  men  fromartieat  to  oerlaiadebtii:  mhy 
the  opmnlion  ol  th«  praviMniu  oi  tho  fiSth  Article  of  War  m  to  tho/orm  to  bo  obaerved 
in  oiAldnit  crimmnl  arrmU  of  miliiaiy  peTBOiw. 

•  Soo  7  Op.  Ally.  G«o.,  5T4-6;  also  14  id,,  867.  That  il  i«  "aol open  to  the  courtt 
on  a  qiiMtion  of  juriadiction  to  inquire  whAt  may  be  tbe  actual  ii*w  to  wtiicb  any  pur- 
tiiinu(llioK«orvftial«mponrily  put."    SmBoneon  v.  U.S.,  14ii  U.  S.,  331. 

*  Where  an  applicant  bas  complied  wilk  tlie  requiiitl«a  of  tbe  preemption  laws  so 
Ibathb  tight  haaaccTuodnnilerauch  law*,  norawrvatiouornppraiirttitionof  Ihaland 
for  pubbc  puipwM  theratiter  can  defeat  hifl  riKbtA.  United  StuUa  v.  Fitsganld 
(I&  Pet.,  407).  "A  men  entry  upon  land,  witli  continued  occnponcy  and  Iraprowv- 
mentthe«Kif,^rMnon!*t«dint«rB«tIniL  It  may.  however,  gira  maef  our  national 
land  •y*U;m  pnvitnmiof  prcntnption.  But  thw  ioonly  amiviuico  oonf«mM:l  on  aetUora, 
to  purcliwe  tho  laivd  in  pruferonce  to  otberv.  *  ■  •  His  mtlemeiit  pr\>l«ct8  fatni 
fnitn  iiiirMKloa  or  purrliaao  by  otbeni,  but  eooStn  no  rightagninut  the  Gtivertunnnt." 
10  Dp.  .Miy,  <i«n.,  &7.  71u«Hivi«waweittdt«d  with  approral  by  the  Supremo  Court 
in  Fri«bio  v.  Whitney  (9  Wntl.,  187),  where  the  Court  expremly  Iield  that  "a  vevted 
right,  under  the  ptccraptloiiLtwa,i«  only  oblaiiieil  whni  U)<M>iiirl>B>ctiucmoy  li^boon 
fMii],  and  tbn  receipt  tS  Uio  prcipcr  land  olflctir  Etven  tu  tho  puii-ha««r."  8«e  ako 
Voeemite  Valley  caae  (1(  Wall,,  TT)  and  Shiver  v.  United  8tat«B  (l&Q  U.  8.,  491). 


of  Jut}'  1,  1902  (32  Stat.  &m),  till  public  lands  in  the  Plii]i|i 
IsliuuU.  except  such  lands  or  other  projwrty  "na  slinll  be  design 
by  the  Preaidcnt  of  the  United  Siatwt  for  military  and  othr-r  a 
TUtioDS,"  w^re  placed  under  the  control  of  the  Govcrnmout  ofi 
islands  to  be  administer«'d  for  lh<>  benefit  of  the  inhabitanui  tM 
Advitfd  that  stom  bo  taken  lo  have  thv  requin-d  n.<«i>rTatioiis  ni 
C.  10691,  Sfvt.  10.  I00-2. 

HI  B.  IlfbJ  that  the  right  to  the  "free  tJid  open  cxploratioa 
purchase"  of  mineral  lands,  accorded  to  citizens,  etc.,  by  set 
2810.  R,  S.,  couid  not  aiithorizi:-  an  entry  for  (he  imrpoM  of 
peeling  for  iniiiea  ujkjh  a  militarv  ^es#r^'a'^ion  once  duly  definei 
catablishi^d  by  the  Praiident;  llio  niincral  lamb  intended  by 
statute  being  clearly  such  as  are  included  within  the  "public  lal 
of  the  Unite(I  States.     R.S8.  5$6,  Man.  J-^^.  C-  tmm,3uneSS.t 

Zn  C.  UtU  that  an  act  of  Congress  granting  s  railroad  compfl 
right  of  way  througli  "  the  public  Tand»  of  the  United  St«t«8,  cu<i 
authorize  it  to  enter  and  construct  a  track  upon  the  soil  of  a  mill 
reservation,  the  same  being  no  part  of  the  "public  lands";'  and' 
such  entry  was  Ihcreforo  a  trc»^pa»e.  R.  S9,  1^0,  Atiy.,  1877.  t 
larly  ^f/d  where  the  acta  granted  rights  of  way  through  the  In 
Territorv  and  Indinn  rcser7ation.'<t,  lands  and  allotments.  ^- ^ 
8tpt.,  lh99;  7572.  Feb.,  1900.  B 

ni  D.  Land  which  han  been  set  apart  as  a  portion  of  ad^Q 
TMcrvation  under  a  treaty  can  not  be  occupied  as  a  mlUtaiy  re«iec 
nor  can  even  a  mihtaty  post  be  maintained  thereon,  in  derogatic 
the  turmM  of  the  treaty  or  agiiintst  the  consent  of  the  Interior  Dei 
ment.    R.  38,  179,  Jtdy,  1S76;  C.  5Si?,  July  9, 1897. 

ni  K.  In  locating  Fort  Mi:i.-<<oula,  Mont.,  an  error  of  eurvey 
made  by  wliich  the  post  became  established  upon  a  section  which 
been  granted  to  the  State  by  the  enabling  act  as  school  land,  iiia 
of  upon  the  contiguous  section  whidi  had  been  reserved  for  raili 
purposes.  Jieammmded,  as  the  prcferahle  mode  of  rectifying 
e9Tor,  that  legislation  of  Congress  ue  obtaiiivd  granting  to  tno  Q 
for  school  land  the  section  omitt.ed  to  be  occupied,  and,  upoi 
acceptance  by  the  State,  that  the  h^slature  then  cede  to  the  Ui; 
States  exclusive  jurisdiction  over  the  section  actually  occupied  h% 
post.    P.  Se.  40g.  Nov.,  1889;  U,  £99,  Dec,  1890. 

IIIF  1.  The  President's  power  in  the  matt^  of  militAiy  n 
rations  is  limited  to  the  settmg  apart  and  d<y:laring  of  tito  re«e 
tion' and,  for  the  purpose  of  adding  to,  and  modifying  the  bound) 
of,  ine  original  renen'ed  tract,  a  reservation  may  be  rcdeclaret 
the  Executive.  P.  S9,  tSg,  Feb.,  1890;  60,  108.  Oct..  1891.  .  Bu( 
PrtKudent  can  not  unreserve  duly  reserved  lands,  either  by  rovol 
the  order  of  reservation  or  otherwise.*  P.  SO,  108,  tupra;  C.  16 
Sept.  10, 1902. 

■  WDcox  V.  JacVkh,  13  Peters,  499,  S13;  5  Op.  Auy.  Ocn,  578;  ft  id.,  «70;  7  M., 
See,  al»,  KoUt  >>.  rRrow,  19H  V.  8..  100;  and  »l  Land  D*c„  <». 

*By  An.  VI.  Du.  2.  of  IbaCoaatliutioa  "all  IreatloBBade  •  •  •  uad* 
authorily  of  the  uniud  BtaM"  are  declared  to  bu  "the  mipniaM)  kw  of  the  li 
iknd  IndunnM«rvatioae"IiAva^«n«r&llybeQRmadQ  thionidiibB  Bxcrcimotthel 
making  power,  and  the  fulfillnitnt  of  trwity  obli^tioas.  H  Op.  Atiy.  Gen., 
That  lund  old  not  bo  mwrvMl  <>r  orriipiod  for  tnilitary  purpoaw  to  the  prcriidin 
title  provioualy  vmied  in  an  individual  or  a  (.-orpontioa,  we,  hitthw,  S  id,,  31 
id..  iW. 

*  Sou  to  Op.  Atty.  Gm.,  363,  380;  111  id.,  123.    See  Public  Pl(op«r^,  II  d 
note. 
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m  F  2.  Where  conAictinc  claittu,  not  rJearly  groundless,  were 
made  by  sov«ta1  persons  to  tho  title  to  h  portion  of  a  military  n.'Hr'r- 
Tatinn,  advised  that  the  Secretary  do  not  attempt  to  pass  upon  the 
(luwilion^  involved,  but  refer  the  partios  to  th©  courts  for  their  legal 
remedies,     fl.  SO,  7S,  Feb..  1870. 

Ill  F  3.  Lands  once  duly  reserved  for  a  public  purpose  become 
separated  from  the  mass  of  public  lands,  and  tho  President,  in  the 
ab-ipnce  of  authority  from  Cor^reas,  is  not  era{)owered  to  restore 
them  to  their  original  Hiatus.  So,  held,  that  a  pniclamation  nf  llio 
President,  issued  under  an  act  of  Cooftrcss  opening  lo  settlement 
lands  in  Oklahoma  Territory,  could  not  embrace  or  ofFect  hind 
previously  dulv  riwcr\od  as  a  military  tiiuber  niservation  for  tho 
iLse  of  the  po«t  of  Fort  Reno.'  P.  Si]  SS7.  Apr.,  1889.  Also  ktld 
thai  under  the  act  of  July  5,  )S8>1  (23  Stat.  103),  ho  may  place  lands 
wluch  have  become  useless  for  military  purposes  under  the  control 
of  tho  Secretory  of  tho  Interior  for  diapoHttion  and  sale  as  thcrun 
authoriwd.'     P.  48,  10,  June,  18&1;  C.  1839,  Nov.,  1895. 

Where  it  wo-i  proposed  to  turn  over  to  the  Interior  Department, 
under  tho  act  of  July  5,  18S4  ('23  Slut.  103),  a  military  rescrvalion 
a.s  "useless  for  military  purposes,"  but  subject  to  the  proviiions  of 
a  contract  jiormiltin^  a  contractor  to  take  tliercfrom  2,000  cords 
of  wood,  for  tt  military  post,  adirised  that  tho  transfer  be  deferred 
until  the  contract  was  performefl,  the  re^en-ation  not  beiuf;  "useless 
for  niililury  purposes,'  during  tho  existence  of  tho  contract,  and 
furthermore  such  contract  migbt  interfere  with  tho  sale  of  the  land 
by  tho  Interior  Depurttaeul.     C.54,  July,  1894;  205S1  ,Oct.  15,  190$. 

Ill  F  4.  The  power  of  the  President,  under  the  provision  of  the 
net  of  March  3,  1893  (27  Stat.  593),  to  "withhold  from  sale,  and  lo 
^raut  for  public  use  to  municipal  corporations  in  which  the  same 
IS  situated,  all  or  any  portion  of  any  abandoned  military  rwervntion 
not  cxceedin;r  twenty  acres  in  one  place,"  exteniU  onlv  to  such 
abandone<l  military  reservations  or  parts  of  abandoned  military 
roticrvations  as  huvo  beoD  turned  over  by  tho  Secretary  of  War  to 
tho  Socrctar>-  of  tlie  Interior  under  the  act  of  Jidv  S,  1884.  P.  58, 
471.  Apr.,  189$. 

Ill  F  5.  Held,  with  reference  to  the  proposed  sole  of  Columbua 
Barracks,  Ohio,  under  the  act  of  June  30,  1902  (32  Stat.  515),  as 
amende^l  by  the  act  of  April  2S,  1904,  that  as  section  3618  R.  S.,  as 
ameniled  by  tho  act  of  June  8,  1896  (29  Stat.  208),  regulating  the 
dL^pot^ition  of  the  proceeds  of  sales  of  "old  material,  condemned 
stores,  supplies,  or  o(Afr  public  properti/  of  am/  kind,"  requires  the 
"net  proceeds"  only  to  be  deposited  in  the  Treasury,  any  proper 
expense  connected  with  tho  appraisement  and  sale  of  the  military 
reservation  would  he  defrayeil  out  of  the  sum  realized  frmn  the  safe 

'Re«H  Unit  Dec  ,  233. 

'  That  lands  turnwl  ov«r  under  the  fict  of  Jaly  6, 1884,  can  not  Iw  disponed  of  iind«T 
tll«  geneial  Uw  rc^iiriiui;  tliu  ttiep<«ilioii  of  public  lands,  and  that  the  PrcBid^at 
nn  not  restore  Ihem  tn  enin'  nnd  acttlonivnl,  inni  5  htaA  Doc  ,  63'i:  0  Id..  IS;  H  id., 
210;  27  id.,  ^;  30  id.,  301 .  that  a  reMTvtttioD  ai-quired  by  piuduuc,  io  a  Slul«  wlii-ro 
tboe  are  do  public  landa,  if  atiaodoDad  fhould  bu  diqrawd  of  undff  tho  act  of  July 
B,  18S4,  NM  a  Land  Dae.,  577.  Vo<i«  the  pnctioe,  an  order  plocba  lauds  under 
to*  control  of  the  Secietaiy  of  tho  Iiiu>rior,  under  tiie  act  of  July  6,  18S4,  may  be 
revoked  and  the  land*  a^n  wttbdmwn  for  military  purpoMn.  Such  action  wm 
lalutn  with  rwport  to  tho  military  rwervwtimw  o(  Fnrt  Kv«pb,  MonC;  Fort  Ttown- 
Knd,  Wa^h.;  fort  Wiiila  Walla,  \Va«h.,  eti:.  Ad  to  H-ieprVBliuii  of  luiidH  (urued  over 
under  act  ol  Juljr  5, 1S84  tot  purpoaea  of  a  Natiounl  Fortat,  dcd  3S  Land  Dec.,  342- 
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of  tlio  reservation.     CiLnU   U693,  May  22,   19U3:  16304,  IhUj 
19(H.    Simtlarlv  held,  with  referen<;«  to  the  disposition  nf  a 
of  llm  Fort  Ciiuiiuii  Military   liMorvatiun,  Ala.*     0.  £S51 
IS.  191 t. 

Ill  F  6.  Bfltl  that,  tlio  lane!  taira  not  being  applicabl 
PtiUippine  Islands,  if  military  reservations  there  aro  abaodonoi 
hind    rpvcrtA  tu  the  control  of  the  Philippines  Commisaioo 
SSSoH.Oct.  4.  1910. 


5ml 


III  ti  1.  The  ownership  and  inrUdirlion  of  the  soil  1x>twe«n 

nd  low  wHt«r  mark  on  nnvigaljk'  wntoi-s  within  or  bordering  ui 

Stat«  arc  voste<i  in  the  State,  not  in  the  United  States,     Tid« 


belong  to  the  Stiitu  only;  iho  United  StAtcit  has  no  intcri>st  i| 
soil  hrlow  high-water  mark  other  than  such  as  may  have  been  < 
bv  the  State.'  H.  47.  60G,  Feb.,  1886;  P.  tS.  iSS,  Jfar.,  ISS7._ 
where  a  military  reservation  within  a  State  fronU<d  uuon  navij 
waters  of  the  iTniled  States,  at  the  month  of  the  Columbia  l| 
fitld  that  the  military  authorities  could  not,  by  tJio  removal  of  fii 
neta  or  fish  traps  placed  below  liifih-wal*»r  maikor  otherwise,  Id 
prevent  or  int^irfeix;  with  the  exird'te  of  ihe  right  of  fishcrf  ■ 
scale  or  shell  ti^h  on  the  titldunds;  mieh  rif;ht  being  commoD  i 
citi7cnH  exoi'pt  in  so  far  as  it  mar  be  abridged  bv  the  Stal«.*  i 
tS7.  Afar.,  1887. 

Ill  G  2.  In  the  case  of  a  Territory,  the  sovereign  ri^t  to  Che  i 
soil  is  exclujiivcJy  in  the  United  Stato-i.  Thus  toe  reservation  i 
island  in  the  tidewaters  of  a  Territory  includes  not  only  its  soil  | 
to  hi^h-water  mark  but  all  its  tldelamU  oLto.  R.  ^7,  696.  /'>£., ; 
But  in  a  Territory,  in  the  absence  of  special  regulation  of  the  8t| 
by  Cnniiress,  no  executive  authority  can  lawfully)'  restrict  the  com 
law  rii;nt  of  piscary  of  the  inhabilant^  (inehuhnt;  the  t-akin|;  uf  | 
lish)  in  the  tidewaters  of  the  Territory.  So,  llie  commander 
reserved  military  post  frontinj;  upon  iiavijrahh!  water  of  a  Temt< 
not  einpowei-ed  to  remove  fivin  sueh  tidewnlent  the  seines  or  tra 
fishermen;  though  if  the  public  int<>rests  require  it  he  may  fori] 
restrict  the  use  of  the  shore  kIkivu  high-water  mark  for  the  ' 
seines  or  landing  of  fish.     P.  IS,  452,  Mar.,  1SS7. 

Ill  II  I.  Squatters  and  other  trespassers  and  intruders 
should  be  expelled,  by  military  force  if  nc«essar>',  f>xim  u  mil 
reser^-ation.'  H.  4S.  208,  July.  1885;  60,  SI4,  Mav,  1886.  Itiit 
perMims  when  they  have  been  suffered  to  own  anQ  occupy  buili 
on  a  ivservation  sliuuld  be  allowed  rcntyonnble  time  to  remove  t 
If  not  i"emoved  after  due  notia?  the  same  should  be  removed  b; 
military.  Material  abandoned  on  a  nwcrvniion  by  a  trespaaaj 
vacating  may  lawfully  be  utilized  by  the  commander  for  compl 
roads,  walks",  ote.  ti.  SO,  S73,  378,  May  and  June,  1886.  Stiui 
on  United  States  reservations  (timbered)  may  also  be  forcea  t 
from  by  criminal  proceedings  had  under  section  538S,  K.  S.,  or«j< 

'  Se©  p«r».  I2ol  and  1253,  Dig.  2A  Oomp.  Dec.,  vol.  3.  ] 

*  Pcillsrd'a  U-«s(.-<is  v.  Ragui.a  Ilomrd,  212;  Goodtiile  p.  Kii>l>e.  9  id.,  477;  ] 
BmIic.  13id..25;6  0pin9.  At-Oen  .  172. 

•Wiwhhiini.  EMsmenta  and  Bi<rvitu<lM,  *10;  Hanht  v.  Wadddl,  W  PttHai 
Smith  V.  Maxyhmd.  IB  H-Jinu-d,  71 :  McCrBidy  r.  ViiBtnia,  M  V.  S.,  Ml;  I*y  r. 
5  Dn%-.  72;  Arnold  v.  Miindy.  1  Uftlst,.  1;  Pnrker  v.  Cullw,  etc.,  Cto.,  20  ,  ' 
Uo!iIb->n  V.  LIbbey.  37  id,,  47S;  WoMdn  v.  SuiUKn,  S  Cuah.,  Ml. 

*  See  0.  O.  62  of  1899, 


y  lorn 
hAgU 

9  m^ 


PUBUC  PROPEBIT  in   H  2. 


927 


by  civil  action.  C.  138,  Sept.,  1894;  12941,  J^!f  lt>,  1902;  16983, 
Oct.  8,  1904. 

Ill  11  2.  Where  sqtiattera  have  mnde  any  considerable  improve- 
ment »pon  a  reaervalion,  and  their  valiiv  has  Ijwm  duly  vstimBU-*! — 
as  by  a  board  cooBtituted  by  the  department  commander  and  pre- 
senting in  it»  report  all  the  evidene«  on  the  mibjeet — an  award  by  the 
SecrctJiiy  of  War,  ncquieHCod  in  by  the  claimant,  may  be  sued  uiion 
in  the  Court  of  Claims,  wliich  (in  the  absence  of  evidence  of  fi-mid  or 
mistake)  will  accept  such  award  as  <-i inclusive,'  P.  17,  265,  Juttf, 
1887;  a  l^m,  Jihy  16,  lOOS^-  16!)SS,  Oct.  8,  190/,;  $41.96,  Dee.,  1908. 

Ill  H  3.  The  cutting  of  timWr  on  a  militaiT  n.-sorvatioii  is  an 
offense  aguinsl  the  L'nit4>d  Stales,  made  punishuule  by  section  S388, 
R.  8.  (amended  by  the  act  of  June  4,  188S).and  by  the  act  of  March  3, 
1S75,  chai)1cr  151.  8o,  grass  cut  on  a  resorA'alion  and  removed  as  hay 
would  be  personal  property  of  which  the  asportation  would  be  larceny 
undertheactof  MarchS,  IS75,chapter  \AA.  And  pcrsnru coiutug upon 
a  niilitarj-  resen-ation  for  the  puniose  of  cutting  wood  or  grass  or  to 
plow  up  the  soil,  or  commit  other  trespass,  may  be  removed  a« 
mti-udeis,  and  the  post  comnmnder  should  not  hesitate  to  resort  to 
military  force  if  ncceasaiT  for  the  purpose.  And  h«  may  of  rnui>«i 
prevent  such  trespassera  /nmi  cnrmng  oiF  with  Itiew  uiiv  jiivperty  of 
the  United  States.  P.  64,  Z70.  SOS,  Mar.  and  Apr.,  1894:  C.  S-ilo. 
June,  1S97;  16983,  Oct.  H,  1004;  S06.H.  Oct.  /.;,  K/O'};  206U,  Od.  18 
and  Nov.  SO.  1906;  S0S18,  Dec.  S2.  1906. 

III  H  4.  The  general  principle  of  the  nulhority  to  remove  lre«- 
psssers.  their  stnicturp«  and  pnifwrty,  from  land  ol  the  United  Stat<>s 
embraced  in  a  military  resen-ation,  Ktld  specially  applicable  where  the 
intrusion  was  for  en  injuiions  purp<*«e.  tw  where  the  object  was  to  lay 
a  sewer  intended  to  (Uscharf;e  into  a  main  sewer  conslnict^d  by  tho 
Uniteil  States  upon  and  for  the  u.'te  of  its  iinni  premUe.'*.  In  this 
instance,  as  the  trespass  was  ciunniitt^'d  by  the  auDiorities  of  a  monici- 
(lality,  adtnifi'd  that  reaj^onable  notio*  be  given  them  to  remove  ihi-ir 
property  before  ivsorling  to  military  force  for  the  purpose,  and  mean- 
time that  precautions  be  taken  to  prevent  a  connection  hetwren  tho 
proposed  8cwcr  and  the  sewers  ttndcr  the  oontnd  of  the  United  Stat«fl. 
P.  65,  6,  May.  1894. 

m  IF  5.  lield  that  a  butcher  who  was  under  contract  wilii  tho 
Uiuted  8tiit«s  t«  supply  beef  to  the  post  of  Fort  Brown^  Tnx.,  should 
not  be  permitted  to  sell  Iwwf  on.  tho  reservation  to  eitixens  of  iha 
town,  to  the  prej«<lice  of  the  butchers  doing  business  thero.  Such  a 
party  is  not  a  post  trader,  and  Congress,  iu  providing  sjiocitically  for 
post  traders,  would  seem  to  have  considered  legislation  nece-iaary 
to  authorizo  an  individual  to  engage  in  trade  or  trndie  at  a  niilitanr 
post.    P.  30,  47o,  Mar..  1889. 

IV  A  1  a.  Sections  4S70-1S72,  R.  S.,  con-ilituto  tho  onlv  existing 
general  taw  authorizing  the  purclmso  or  acquisition  of  land  as  ceme 
tcrj-  grounds  for  the  interment  of  soldiers.  The  general  pnivision  on 
the  subject,  of  section  IS  of  tho  act  of  July  17,  lSti2,  c.  'iOO,  has  ceased 
to  be  in  force  under  the  operation  of  section  .'>.'i96  of  the  repealing 
provttioas  of  the  Revised  Statutes.  P.  32^  261,  May,  1889.  And 
where  is  was  proposed  to  donate  hind  for  a  right  of  wav  to  a  national 
cemetery'  on  condition  that  llie  Unilod  Stales  build  (lie  road  and  n 
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Bubstaiitiul  vni«  («ncft  with  gAt««,  «to.,  hid  that  the  Buthority 
by  tlie  s«!tions  to  purchuso  (ho  property  includes  tho  authorj 
WMwpt  tillv  by  donHtioit;  lltat  the  aulJiority  to  acquire  the  sito 
bo  conatnied  »&  iucludiiig  tho  authoritT  to  uequirG  tho  ri^ht  a 
thorulo;  hut  that  the  oontlition  of  the  nronoaad  donn' 
prechide  ita  8c«ept4inou.     C.  tn^2.  Mar.  25,  ISOS. 


IV  A  I  a  (I).  To  authoriM  the  acquifiilion,  by  the  exercl 
right  of  ciiuui>ut  doninin,  of  privnlo  kud  for  a  naliouul  coa 
under  actions  4S70  and  4S71,  R.  S.,  there  must  ho  (1)  an  Bi 
approprialidii  (in  fonfomiily  willi  the  nile  of  i*e<tion  3736,  j 
aiilhnrizing  the  ac<)uiHitiun ;  and  (2)  the  private  owner  mtl 
uawillin<{  to  give  title  or  the  Seorplary  of  War  be  unable  to 
with  liira  as  to  pric«.    P.  S3,  Z77,  Jfey,  1889. 

IV  A  1  a  (2).  The  apprajsement  of  land  for  a  national  cem 
as  duty  made  by  a  Unitod  StJitea  court  mtdor  soctiona  4871  and 
R,  S,,"ia  conrluaive  upon  tlie  Secretary  of  War,  who  must  ther 
pay  tho  uppniiitcd  value  a.t  indicated  m  the  latter  section.  If  t 
there  has  h^eniravd  in  the  valuation  by  which  the  court  boa 
dcirvivod  in  its  aeoree,  or  it-s  original  appraisement  is  deemed  exo 
it  niay  propcrlv  bo  muvL-d  for  a  now  appr»i;«um«nt  ou  tho  put 
llnitf'd  .States.'     R.  2G,  617,  June,  ISfiti. 

XT  A  1  b.  The  Govcmiiteut  i»  under  uo  legal  ohUgatJou  Ui  u>i 
burial  places  for  destitute  soldiers  at  a  volunteer  home.  Si 
4878,  K.  S.,  in  providing  that  tho  soldiers,  etc.,  there  desigi 
"may  be  buried  in  any  national  cemetery  free  of  cost,"  dot 
require  tJie  estahli.'diment  of  a  national  comotery  specially  U 
purpose  of  intcniientti  at  such  a  home.    P.  SZ,  ZIT,  May,  1889. 

IV  A  2  a.  The  simdr>-  civil  act  of  March  3,  1899  (30  Stat.  ; 
contains  tho  provisiou  '^tliat  no  railroad  »ball  bo  penttitted  um 
right,  of  way  which  may  have  been  acquired  by  the  I'liitoJ  i 
to  a  natioiitil  cemetery  or  to  encroach  upon  any  roads  or 
constructed  thereon  aiid  maintained  hy  the  United  States." 
thai  tliis  prvivision  wa.s  intended  to  prevent  tho  occupation  o 
encroaclinieut  upon  tho  rights  of  way  or  roads  nomea  thureil 
di<l  not  fori>id  the  granting  of  permission  to  lay  a  railmad 
acsoes  a  Govomment  roadway  leading  to  a  national  cemet«ri 
74flff,  Jkc,  1899. 

IT  A  'i  b.  With  reference  (o  the  authority  to  regulate  the  spi 
vehicles  on  the  roadway  of  the  national  cenieterv'  "t  \'ickshure, 
held  that  in  Uio  absence  of  anv  cession  of  jurisilirtion  over  tno 
way  it  vould  be  under  the  police  jurbdiction  of  tho  local  nutln 
as  to  offense**  committed  thereon,  but  that  there  was  no  object; 
posliiif;  notice  that  violalioiut  of  the  local  laws  regarding  speed 
would  be  punished  as  prescribed  therein,  and  to  brinj^mg  to  t| 
tentirtn  of  tho  proper  local  authorities  any  violations  of  su^^ 

c.  meai ,  Sept.  s,  isw.  fl 

rv  A  2  o.  On  the  question  whether  the  rcatrictJon  in  IbH 
priation  for  ruadwa^-s  lo  national  «>met«ries:  "That  uo  part  c 
sum  shall  be  used  for  repairing  any  roadway  within  the  corporate 
of  any  State,  town,  or  \-illago,"  should  bo  considered  n.s  an  aba 
ment  of  a  portion  of  the  Goveniment  roadway  to  the  Salisbury  ( 
National  Cemcton,'.  the  title  in  feu  being  in  the  United  Staiei 

■  See  14  Op.  AU}-.  G«d.,  27. 
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that  the  law  rcgurxliug  the  divesting  of  title  hy  abiuidoDmeut  applies 
whore  the  title  is  of  an  easement  oiily,  hut  hna  no  applicntion  to  a  fee 
iiiuml<^  title.     C.  £010$.  Jan.  20,  1910. 

IV  A  3  a.  SiippriiiteiKlenta  of  nationnl  c^mpl^eries  are  no  nart  of  the 
Aniiy,  but  ci^'ilian:*, being  required  indeed  by  soetion  4S74,  K.S.,  to  be 
Belec'ted  from  poreona  who  have  been  honorably  dis4.-hurged  from  the 
iiiililary  aorviire.  They  are  therefore,  of  courae,  not  subject  to  tJio 
Articles  of  War  or  Xo  trial  by  court-martial ; '  and,  for  any  seripus  mis- 
conduct on  the  part  of  a  superintendent,  a  removal  from  office  would 
bo  the  only  adequate  romcdv.  R.  36.  SI,,  Oct.,  IS7S;  38,  SSI,  AotJ., 
1S76;  S77.  Apr.,  1877. 

JV  A  3  b.  By  section  4881,  K.  S.,  the  superintendent  of  a  nnlioDal 
eemeteiyia  authorized  to  arrest  persons  who  injure,  etr.,  fjravestones, 
Ucoe,  shrubs,  etc.,  within  tbo  rpmetcry.  Hdd  llmt  ho  coidd  not,  tinder 
this  authority,  letrally  iirnrst  u  p(>r9oii  who  fired  a  fiua  into  or  across 
the  cemcteiy  without  cauaing  any  such  injury  as  Is  specified  in  the 
statute,  but,  for  the  tirrcisl  and  puniithuientof  sueh  a  trespasser,  must 
have  recourse  to  the  local  authorities.    li.  32^  435.  Mar.,  1872, 

IV  A  3  c.  lltUi  that  tbo  Secretary  of  War  nuf:;ht  Icf^ally  midto  rule« 
for  the  use  of  roads  within  oatiomd  cemeteries  and  for  the  rates  of 
speed  thereon,  and  tiiat  any  reyubitiuiis  so  promulgated  miffht  bo 
executed  bv  the  superintendent  uiider  the  authority  of  section  4873 
R.S.     C\m!U.  Jitay  10,  1911. 

IV  A  4.  Under  section  4S7S  R.  S.  and  the  ju;t  of  Marx:h  3.  1897  (20 
Stat.  02.'i),  the  following  claaseii  of  persons  are  entitled  to  interment 
in  a  national  cemetery: 

(1)  OfQcera  and  enlisted  men  whoaerved  in  theRcigularor Volunteer 
Army  or  Navy  during  the  Civil  War. 

(2)  Officers  and  enlisted  men  who  served  in  the  Regular  or  Volunteer 
Army  or  Navy  during  the  War  wilh  Spain. 

(3)  Army  nureea  who  have  been  honorably  discbargetl  from  such 
employnient  without  regard  to  the  time  or  place  of  scnnce. 

(4)  Otliceii^  and  enlisted  men  of  the  Army  and  Na\7  who  died 
whUe  in  (he  military  service. 

Ufld  where  cortftin  lots  were  assigned  for  the  burial  of  officers, 
particidarly  nt  jVrhnpton,  Va.,  that  under  tho  precedents  there  was 
no  objection  to  permitting  the  interment  of  the  remains  of  the  wife  or 
minor  vliildrcn  of  tlio  officer  to  whom  the  lot  had  been  aeaignixl.  C. 
16508,  June  £2,  1S04. 

IV  A  4  a.  Under  the  act  of  March  3,  1897,  providing  fur  the  inter- 
ment of  deceased  Army  nurses  honorably  dttchai^ctr  as  such,  heid 
that  the  8en'icc9  of  tbo  contract  sui'geim  chnrgi-d  with  the  duty  of 
t>uj)erin tending  the  organization  of  Army  nui*ses  duruig  the  Spanish 
Wai' — a  duty  substantially  that  of  supcnntendont  of  tbo  Army  Nurse 
Corps  (a  position  subsequentlv  made  &  part  of  the  Army  Nur»o  t'liriu 
by  sec.  19  of  the  act  of  Fe6.  2,  1001) — while  not  within  a  literal 
description  of  tho  statute,  were  of  such  a  character  as  wotUd  jiHtify 
the  SecretaiT  of  War  in  placing  such  a  liberal  construction  upon  the 
taw  as  would  permit  of  the  a.-4signment  of  a  lot  for  her  future  inter- 
ment.    C.  20060,  Oct.  6,  1911. 

'  See  tbe  Mil>soqiipii[  opiiiMQ,  coocurring  in  ibia  view,  of  tli«  Attorooy  Geoenl,  in 
le  Op.  13. 
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IT  A  4  b.  Unil«r  the  iLppruitrinlion  fur  lh«  burial  of  ex-L| 
soUlicrs,  «ailoi-«,  and  mariiH-s  of  ili«  Civil  War  and  of  tlio  War  ] 
Spain  '"wtio  die  in  tlip  IMstrict  of  C'olunibiu,  or  in  tJie  iuune< 
Ticinitjr  thereof,"  ktld  that  the  words  "imniodiaUt  vicinity"  shuu] 
inl«mr«UMl  in  a  nMWouablo  «eiiso,  and  as  including  Iho'  towns, 
vrbicn  Ue  near  the  DUtrict  baimdarios,  ami  whotto  inhihittintfl 
cniployi-d  in  Iho  District  or  rcirnrd  il  as  Iho  conlcr  of  their  bus! 
relations;  and  that  it  would  ho  proper  to  ini^luiit^  all  thoae  towiw, 
which  aix;  vithin  a  distance  of  10  miles  uf  the  District  line.'  O.  i6 
June  6,  1904. 

IV  A  1  c.  On  thfl  c{ue»tion  of  whothor  ollicoi's  and  i-nlistod  nu 
llio  Iti'Vcuiiu  Maiiue  8c-rviM>  are  entitled  to  interment  in  the  sei 
national  C4>niettiries,  ketd  tliat  under  ordinary  condition.^  tho  K«vi 
Cuttor  Scn'icu  i&  not  a  part  of  tho  comsiitutioual  mihtury  or  n 
Bervice  of  the  United  Stales,  but  is  a  part  of  tlie  dvii  catanlishm 
and  tin  such  its  meinbci'^  arc  not  vntitlod  to  int4>niient  in  a  uali 
cemetery.  6'.  J977^,  Oct.  HO  and  Nov.  Za,  1910.  IMd,  howevor, 
when  cooperating  WTlh  thr  Navy,  under  secliuna  M'JJ  and  2757,  l3 
thejy  are  to  bo  considered,  during  such  scmco,  a  part  of  tho  N 
and  as  fluch  entitled  to  be  buried  in  a  national  cemetery.'  C.  16 
Man  S4,  1906;  Sow  So,  1910.  ! 

IV  11.  The  aet  of  March  9,  1900  (34  Stat.  50),  lo  pP>vido  for 
appro|>riate  marking  of  tho  graven  of  tho  Buldicra  and  sailors  o{ 
Confederate  Army  and  Navv  who  died  in  Northern  prisons,  i 
autborisod  the  Se'crct-ary  of  War  "to  actjuiro  pi>sdcs8ion  or  ounti 
of  such  burial  places,  and  emnowered  him  "to  cause  to  be  era 
oT#r  said  gi'aves  whit*  marble  nead(*t*tne»,  *  *  *  M  build  pn 
fencing  for  the  preservation  uf  said  buritil  grounds,  and  to  care 
said  burial  grounds  in  all  proper  respeets  not  herein  «p«H*ific 
mentioned."  Held,  tho  St'civtiiry  bad  aulliority  to  erect  heiidsU 
in  the  Johnsons  Island  Confederate  cemetery,  and  to  cause  the  a 
to  Ix)  inclosed  by  a  suitable  fence,  without  acouiriiig  the  uwnemhi 
the  land  constit'uting  the  cemetery.  C  108^4,  Apr.,  l(/07,  and  M 
I90S.  Held,  further,  that  the  approprialion  under  above  act  oo^i 
all  necessary  and  iiroper  expenses  of  tho  commissioner  in  itmned 
ehaivo  of  the  wortc  and  autJtorized  him  and  a  st^^nographer  to  ^ 
the  maces  falling  witliin  tho  scope  of  the  act.  C  19SS^,  Junt,  /I 
tIfJd,  further,  thnt  above  act  autnorizes  the  Secretary  to  empowei; 
Comiiii!isiom>r  to  cmplov  nu  nrolutect  to  design  the  fencing  and  ntt 
to  its  construction,  and  pay  him  the  usuid  com(>ensation.  C.  I9i 
Jidij.  1007.  HcUl,  furtlier,  alihuui^h  it  was  contemplated  by  tliu 
in  (Miestion  that  a  headstone  should  be  erected  over  lh«  grave  of  < 
suluier  and  sailor,  yet  if  it  wa»  now  impossible  to  idenlifr  the  gri 
of  individusls,  that  in  view  of  the  nurpose  and  nature  of  tho  avt. 
most  complete  o-xecution  possible  snnuld  ho  mvtn  lo  the  statute, 
that  a  suitable  monument  to  the  unidentified  dead  might  bo  ero< 
on  the  location  of  iJieir  burial.     C.  t9S34,  Nov.,  J908. 

IV  B  1.  On  the  qu(«tioii  of  whether  tho  Socretary  of  War  mi 
authorize  tho  burial,  in  tho  Confederate  eectioD  or  tho  Arling 
National  Cemetery  (which  section  waa  set  apart  for  the  intermi 
under  the  act  of  .)uno  6,  It)O0,  31  Stat.  630,  of  the  rx-mains  of  C 

>  See  langtev  )>.  Di'nuted  (03  N.  H.,  246);  Timraernuui  v.  Dover  (62  Uidi.,  0 
■  See  19  Op.  AHy.  Geo.,  506;  27  id.,  S. 
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federate  eoldiera  buriocl  iii  ccnAiii  ulticr  plncM).  of  CoiifcdoratQ 
vt'ttM'ftns  d>-ing  in  the  District  of  Oohimbitt  or  vicinity,  hdd  that  while 
the  plot  might  be  rcarrttng<.^d  to  recoive  tliu  additional  n-iuaiiis,  the 
purposes  for  which  national  comcteriw  can  be  iised  haro  been  pre- 
scribed by  statute;  that  where  Coiircdernto  doad  have  been  interred 
there  haa  been  express  authority  tborefor;  and  that  the  Secretary  of 
War  rould  not  Icgallv  pi-rniit  any  such  burials  in  the  absence  of  a 
statute  anthorizini'  tl'ie  same.    C.  ^S774.  July  '^9.  1911. 

V.  Jurii^diction  over  territjiry  in  a  State  iiiav  be  acquirtvl  by  the 
Vnited  States,  under  the  sevent«enth  clause  of  section  8  of  article  I 
of  the  Conslilution,  by  the  purcha«e  of  such  terrilon'.  with  the  con- 
sent of  the  State,  "for'theereettonof  fort;;,  magftzincs.  an^i^nals.  doek- 
yards,  and  other  needful  buildings."  The  Constitution  giveeConereaa 
the  power  of  cxeR-isiii!^  cxchuitvo  le^ii^lation  over  But^h  jihice.  aniTthis 
is  held  to  mean  excUisive  iuriadiction.  The  State's  consent  to  the 
purchase  for  any  one  of  tiiiwo  cunstituliiiniil  purjKtaes  invests  the 
Unileil  ^^tates  wfih  exclusive  jurisdiction,  and  the  State  can  not,  even 
bv  the  exi)r<',sM  language  of  ilfl  legiMlation,  reserve  lo  itself  any  part  of 
this  jurisdiction.  (The  rcser%ation  of  the  right  of  serving  pmccss  for 
causes  of  action  nriiting  outside  such  terrilorj'  is  not  held  to  be  an 
actual  reser%-ution  of  a  part  of  the  exclusive  lurisdiction  intended  lo 
bo  tcaIihI  in  the  United  States.)  But  it  would  seem  that  thia  is  only 
true  when  the  purchase  is  fur  one  of  the  constitutional  puriioscB,  By 
correct  construction,  "othex  needful  buihlings"  would  mean  builil- 
iiiga  of  the  same  character  ns  those  specified  —buildings  intended  fur 
military  or  defensive  purposes.  A  more  comprehensive  meaning  has, 
indeed,  been  sonietimcij  given  to  the  cxnrejwion.  but  no  justilieut ion 
for  such  construction  is  found.  In  Pincltney's  draft  of  a  constitution 
there  wq;*  thischiii-se:  '"To  provide  such  dockyards  and  arsenals,  and 
erect  such  fortiiicalions,  as  may  be  necessary  for  the  United  States, 
anri  lo  exerci.'«o  exclusive  jurisdiction  therein.  (This  draft  was  sub- 
milted  May  29,  1787.) 

There  was  no  corresponding  proi-ision  in  the  Constitution  rcportwl 
by  the  committee  of  detail  (Aug.  6),  but  the  committee  of  11,  bv 
report  of  September  !i,  recommended  the  adoption  of  the  clause  as  it 
now  rends,  except  that  it  did  not  have  the  words  "by  the  consent  of 
tho  legislature  of  the  State."  In  the  debate  on  the  pfopo,iition ,  "Mr. 
Gerry  contendcil  that  this  power  might  bo  made  use  of  to  enslave  any 
particular  State  by  buying  up  its  territory,  and  that  the  8tr*>nqholaa 
proposfd  would  be  a  me'an.s  of  awing  1  he  St  atointo  an  undue  obedience 
to  the  General  Government.  Mr.  King  himself  thought  the  provisioD 
unnpceBsary,  tho  power  being  already  involved;  but  would  move  to 
insert,  aft4>r  the  word  'purchased.'  the  words,  'by  the  consent  of  the 
legislature  of  the  State.*  This  would  certainly  make  the  power  safe." 
(5  Klliot's  Debates,  511.) 

And  in  the  Federalist  (No.  4.3)  it  is  remarked:  "Nor  would  it  be 
prfiper  for  the  places  on  which  tho  sfctirii'j  of  tho  entire  Union  mar 
depend  to  he  in  any  degree  dependent  on  a  particular  member  of  it." 

So  Story  remarks  (sec.  I221): 

"The  other  part  of  tho  power,  giving  exchisive  legislation  over 
places  ceded  for  thp  erection  of  forts,  magazines,  etc.,  seems  still 
more  necessary  for  the  public  convenience  and  safety.  The  public 
money  expended  on  sucn  places,  and  the  public  property  deposited 
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in  thorn,  ami  llio  noturo  of  iho  militnnr  dutira  whifh  may 
there,  all  demand  that  thev  should  be  excuiplod  from  Htato  autl 
In  truth,  it  would  he  wholly  improiier  that  placea on  which  tl)4 
rity  of  the  entire  Union  tuay  dt-jR-nij  should  do  subiecle*)  to  tho  a 
of  ftny  member  of  it.  The  power,  indeed,  is  wholly  iinexceptio 
eine«'il  run  only  bo  vxorci»rd  nt  tho  will  ofthuSliite;  and  IIilto 
is  placet!  beyond  all  reasonable  scruple.  Yet,  it  did  not  escape  w; 
the  ecrutimzini;  jenJou^ty  of  the  ojijKiitcrtts  of  tho  CoRSlit 
was  dcnouncecfas  danj^erous  to  State  sovereigiitv." 

And,  AS  ob8vrv«d  by  Judgo  Seaman  {In  re  Itelly,  71 
54.1,  M!)): 

"The  rule  thus  stated,  whercbv  logialative  consent  ope:  __ 
complete  et^sion,  is  appUcnblc  only  to  objects  whioh  aro  sjMH^ij 
tho  above  provision,  and  ran  not  He  held  to  so  operate,  ipso  fat 
objerla  not  expressly  inrludcd  therein.  Whether  it  rcflls  in  i\ 
crotion  of  Con^resa  to  extend  the  provision  to  object  not  speoi 
enumerated,  although  for  national  purpoi«on,  upon  declarati 
'needful  buiIdinKa/  and  thereby  secure  exclusive  iurisdiciionj 
inrjuin,'  not  presented  by  this  le^lation  (aeo  114  V.  S.,  541);i 
tluuk  it  can  not  be  assumed  by  way  of  aif^mont  that  such  pa 
beyond  question."  '       "  j 

la  New  Orleans  V.  U.  S„  10  Pi>t.,  662,  737,  the  opinion 
Supreme  Court  is  expressed  by  Mr.  justice  McLean,  witho 
as  follows: 

"Special  provision  is  made  in  the  Constitution  for  tho 
jiirisiiiction  from  the  States  over  placiw  where  the  Feder  _ . 
uieiit  shall  «-;4inbli.sh  forts  or  other  militun'  works.    And  it  ^ 
these  places,  or  in  the  Territories  of  the  iJnited  Statee,  where 
exercise  n  general  jwrisdielion." 

jVjkI,  in  U.  S.  r.  Bevaiis,  3  Wlieat.,  336,  390,  tho  chitm  was 
that  tho  wonis  "other  place"  would  ineludc  a  ship  of  war  ( 
United  Stntwi  Iving  at  anchor  in  Boston  lliu'bor.  utnl  bring  ji  y 
th«  statute  defining  munler  committetl  "within  any  fort,  ai 
dockyurd.  mai^n^ine,  or  in  any  other  phico  or  ^IL-st riot  of  country ' 
the  sole  jnrisdictioa  of  tho  I  niled  Slates;"  but  it  was  statetft 
court,  (hrouKh  Cliief  Juslict*  Marehall.  that  "the  const ruei ion  i 
irresistible  tliat  by  the  words  'other  plaee'  was  intended  at 
place  of  a  similar  i^mracter  with  those  pn-vioiisly  enumerate-d;" 
''the  context  shows  the  mind  of  the  legislalure  io  havo  been  lij 
territorial  objects  of  a  similar  eliaraeter."  (See  also  Tho  Foda 
No.  43,  by  Madison.) 

Section  355,  R.  8.,  prracribes  that  no  public  money  ahall  I 
pcnded  upon  any  silo  or  land  purehased  by  the  I'nilnl  Slates  fi 
purposes  of  erectine  there<tn  any  armori'.  anional,  fori,  forlitio 
navy  yani,  customhouse,  hghthouae.  or  other  building,  of  any 
whatever,  until  the  •  *  *  cotisent  of  tint  legislature  of  tho 
in  which  the  land  or  site  may  be,  to  such  piirehase,  has  hem  j 
Thissc-etiuii  is  in  part  based  on  I  be  clause  of  the  Const  it  tit  ion  rol 
to,  and  in  part  not.  The  consent  of  tho  State  to  a  purchase,  gi< 
order  to  satisfy  the  requirement  of  this  section,  would  invd 
Uniterl  8tAl«6  wit  h  exclusive  jurisdiction,  if  the  purchase  be  for  i 
the  constitutional  purposes;  but  the  £«-ction  provides  for  otbcd 
poses  also,  and  as  to  these  it  would  seem  that  a  simple  consent  I 
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10  mnst  common  way  of  acqiiirine  jtirisdiction,  liowpvpr,  ia  by  the 
>'a  expressly  cediiit;  it  to  tlie  LHutcd  Stato«.     In  such  ca^ii  Iho 


» 


purchase  (assnmine  that  such  cnnaent,  being  for  a  puqiofie  not  falling 
lUider  the  clnusc  of  tfie  Coiisiitiition,  nmuiiuls  1o  a  o-ssion  of  juriBdic- 
lion)  woul«ioijy<-any  withit  so  much  nirisdiction  as  would  hv  ncccs- 
mry  for  the  purpose  of  the  purchiwc.  Probahly  1  hLs  would  h«  hpl<l  lo 
be  "conciiirent  jurisdiction,  Takinp  into  consideration  the  fact  that 
Stat^.'S  can  not,  umlor  any  circumstiuic<«,  interfere  with  the  instru- 
mentalities of  the  Govenmient  of  the  United  States,  it  muy,  indeed, 
be  questioned  wlivther,  even  undiT  this  view,  unnocesaary  precautions 
have  not  been  taken  in  ref;iir(l  to  the  acquisition  of  jnnsdiction;  and, 
ccrlttinly,  it  can  not  be  pn-siimcii  that  a  Stale  intends  to  part  with 
more  of  its  sovereignty  than  is  necessarj*.  A  consent  to  the  purchase, 
under  section  S'yH,  R.  S..  if  tiic  jnirehase  be  for  other  than  one  of  the 

Eiirjioses  described  in  the  clause  of  the  Constitution,  mav.  therefore, 
D  neeompanied  with  any  limitations  not  interfering  witli  an  instru- 
mentahty  of  the  Government  of  the  l.i'riite<l  States. 

The 
State'i 

State  maj-  make  similar  limitations,  and  this  even  if  the  place  be  used 
hy  the  Ignited  Slates  for  one  of  the  purjioses  mentioned  m  the  rlnu» 
of  the  Constitution.  To  brine  the  cose  under  the  clause  there  must  be 
a  purchase  with  consent.'    V.  195S.  Drc.  189S. 

V  A,  The  mere  fact  of  its  being  the  owner  of  land  situated  witlun  a 
Slate  doe-s  not  entitle  the  linitcilStftt*'!*  to  exercise  exdumve  jurt^dic- 
tionover  the  some  or  of  offenses  committed  thereon,'  nor  doe«  the  fact 
that  the  land  has  been  duly  ngeriyd  for  mihtaiy  purposes  confer  such 
authority.'  Where  the  riiited  States  is  tlie  proprietor  of  the  land  at 
the  time  of  the  admission  of  Ijie  State,  it  may  obtain  such  exclusive 
jurisilietion,  by  cxpreK^lv  retuirving  the  same  to  it»elf  in  llie  act  of 
ndniission.  \Vhere  tins  fias  not  been  done,  or  wheri«  the  land  has  been 
purclinsed  or  otherwise  acquired  hy  tJie  United  Stales  8nbsequenlly  to 
the  admission  of  the  State,  exclusive  jurisdiction  over  the  same  can  he 
vest^'ii  in  tlie  I'niled  States  only  hy  an  act  of  efsttum  of  such  juriitdio- 
tion  on  tlio  nart  of  the  State,  or  by  Uio  State's  RivinK  its  wnsent  to  the 
"purchase'  by  the  United  Slates.  See  the  terras  of  iho  pro^Tsion  of 
clause  17,  suc^tiun  8,  Article  I,  of  the  Constitution.*  A  mere  consent 
by  a  State,  through  ila  legislature,  to  the  "purchase"  bv  the  United 
Slates  of  hind  wilTiin  its  hmits  for  any  purpose  covered  by  tho  claui^e 
of  the  Constitution  cited  is  as  operative  for  the  purpose  of  vesting 

■  8««  Fort  L«avenwr>rtli  K.  R.  Co,  v.  Lnwu,  114  V.  S.,  525.  5,19;  Clii<-A^  A  FViBo 
Ry.  Co.  V.  McOtinn,  114  U.S.,  M3;  Benwa  r.  U.  8.,  1«U.  S.,3'iS,  3:il;  /n  re  K*11y. 
71  F«l.  Ren.,  «&;  /n  n  Lad.l,  7-i  id.,  31, 

» i:nit«d  BiatM  r.  Stahl.  I  WoolworOi.  102,  and  McCahon,  206;  Kt  partt  Sloan,  * 
Sawyer.  330,  331, 332:  tlUv  v.  State,  4  Kaiu-.  40.  Much  le«  dots  the  mere  hct  of  its 
Iwiiit;  ibe  ofaipant  n  the  land  give  it  thi*  autlviril^' — u  wfatM  It  occujpiM  bed  m  ft 
c&mp.  Uiiil«d  8tal«i  t.  Tuvney.  I  llond,  &TI;  Divine  v.  Cuols  Not.  Biak  (Tenn.), 
110B.W,,747. 

*  8m  th«  finl  thr<!«  cwck  riled  in  Itwt  noto.  The  foct  thul  tho  pcnon  afiaiivt  wbom 
the  oOmm  hw  been  committcit  -ui>  iho  penon  killed  Jo  a  cue  of  allt^ed  murdw— 
la  SD  employee  o(  tbe  Uoited  Stutos,  adda  Quihiag  to  it*  Juriadictloaal  authority.  Bi 
parU  Sloan,  i»pra. 

'  That  th«  t«m)  "•xcliuive  legjfUlion,"  empb>-ed  fu  the  t'onstltuliun.  la  e(|u!\'a- 
l«nl  to  «xctugl\'e  iurisdic-tSoD,  at  nlhi-r  tbut  excliutivo  jurifdiction  in  n  uM'tMan-  inci- 
dent ot  oxcliuivR  li^ilation,  m»  6  Op.  Atty.  Om>.,  b77,  Wi;  UaJud  Scalw  v.  CamM, 
2  Mmod,  CO;  Jix  parte  Sloau,  4  Sa«7«r,  390. 
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t]w  «xclui<iTe  iurisdicUon  as  is  an  express  cession  of  tba  same.' 
SI4,SSji,  Mar.,  1880;  4S,  234,  P<K  '880.  i 

Hdd  iJiat  not.n-itJ]fitanding  the  pmvUion  in  seoUoa  48' 
thai  the  jurisdiction  of  the  Unitvd  Stnt«.4  over  land  taken  _ 
national  cemeUry,  I>y  the  right  of  eminent  domntn.  "shall  b«  at 
nve,"  such  a  jumdiction,  wiktc  tlie  land  is  nitliin  a  State,  coi 
be  IpKidly  vested  in  tlio  United  Statt-tc,  oxwpt  by  the  cc^on  a 
State  K-eisiatwrf.  In  the  ahsenre  of  such  cefision  on  the  part  a 
State  sovereif^ty.  an  act  of  Cmul  .t  be  poweriesa  to  confer 

an  authority.'     11.27.  601,  ifuj, 

7  D  1 .  llehi  tliat  llit-rc  was  no  occasion  for  a  statutory  pro< 
ceding  back,  or  requiring  the  ceding  back,  of  juiisdictiun,  bj 
United  Stales  to  the  Stale,  when  a  military  reservation  was  fl 
doned  and  turned  over  to  the  Interior  Department  under  tho  a 
July  5,  ISS4  (23  Stat.  103).  Such  pronaion  lias  sometimes  appo 
OS  m  the  act  of  Congraw  of  March  3,  1819  ("autliorixiiig  tho  M 
certain  miUtarj*  sit«s").  as  also  in  some  of  the  Slate  acts  c< 
jurisdiction,  in  wliich  tue  grant  i^  expre>v<ly  limited  to  tlie  p 
during  wliich  the  premises  may  he  huld  for  public  use*  by  the  Ul 
States,  But  such  provisions  are  deemed  unnecessarr,  the  turi 
tion  causing  of  itself  with  tbo  ui«e  and  occupation  of  the  laud  fm 

fiurposea  for  wliich  it  was  panted.'  It  is  bpUeved  to  be  clearly  infoi 
rom  tlie  clause  on  tliesubji^tmlhcCoibititution  (Art.  I.  sec.  8,  cj 
that  the  State  relinauishes  its  jurisdictioa  only  for  sucli  term  aj 
particular  slatui^  stihsiJita  in  con  tent  plalioo  of  wliich  it  wim  ca 
P.  43,475,  Nov.,  1890;  C.  11608  Jan.  29,  tSOS. 

V 1)  1  a.  Ilfld  that  the  act  of  Congress  granting  to  the  West  9 
R.  K.  Co.  a  right  of  way  aeru«t  a  part  of  the  mililHry  rcE4er\'utic 
West  Point,  N.  Y.,  did  not  operate  to  oust,  as  to  such  way,  tlu 
duuvo JuriMiclioQ  over  iho  n-aen'ntinn  prcviounly  ceih-d  by  the  £ 
to  the  United  States,  It  simply  imposed  upon  the  military  auli 
ties  the  duty  of  not  interforins  with  the  legitimate  use  of  its  nj^ 
the  raikoacf  company.  P.  4',  4^7,  Jvl]/,  1890;  0.  14SSS,  J/wi 
1003.  I 

T  E  I  a.  A  ctsnon  of  juri»dicHon  hv  a  Stale  to  the  United  Si 
may  be  quaUfied  or  conditional,  and  concedes  only  so  much  i 
specifically  expre.'«!<i^d.*  So  ht.fil.  that  n  reservatioa  in  tho  act  Cfl 
juris<hftion  over  the  military  reservation  of  Fort  I).  A.  Hiissell.  V 
of  the  power  lo  tax  personal  and  corporations  llion-in,  was  coiia 
lional  and  operative.  C.  S7S6S,  Oei.  16.  1910.  But  a  content  la 
chase,  a.s  thi»  term  is  inteniied  in  the  constitutional  provision  I 
I.  see.  8,  cl.  17),  conve>-8  the  whole  or  an  exclusive  junsdiction  \^ 
the  purchase  is  for  a  purpose  covered  by  such  provision.  So  win 
State  loKtsIature,  in  giving  consent  to  a  purohas«  for  a  pu* 
covered  by  said  clause  of  the  Constitution,  eouplefl  with  it  a  c( 
tion  or  q'ualificn.tion  inconeiotent  witli  the  pocMwion  of  excli 

>  See  ITnitwl  SUtee  ,:  Comt-ll.  2  Miuaa,  60;  S  Op.  AUy.  Gem.,  677,  $78;  7  i^ 
039;  aid.,30, 104^3S7;  13icl.,4ll.  A  Sut^DMyfivoiiticocnnwatbyapiinaLeg 
act,  piMpecllv«  ID  ttrmg,  and  covering  all  caaee  «!  focure  purcliaiseH  by  the  i] 
Staua.  lioUt.  tar  examplf,  tlio  act  ol  the  Livubture  e(  Texao  u(  Apr.  4,  ISTI,  rom 
upoD  la  the  opinion  ef  tho  Aironwjr  G«D«taro(  Apr.  10,  IST8  (l!i  Op..  itO). 
'  8m  tho  «ubfoqu*nt  opinion  of  the  Ally.  G«n.  in  13  Op.,  131, 
*  8e«  Fort  Lon-onworth  B.  B.  Oo.  v.  Loro,  IH  V.  8.,  ias. 
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jurisfliction  by  tho  Utiittx)  Stat«(t'— as  a  condition  that  the  State 
HhaU  retain  the  Kiitiic  civil  and  cnminul  juri^liction  ovi^r  persons  ninl 
their  property  on  the  land  that  it  has  over  other  ppraons  and  property 
in  the  State,  or  shall  retain  the  right  to  tax  persons  living  on  thu  land 
and  their  property — Jifld,  that  the  jiirifldiction  is  not  such  us  \a 
dcsifnivd  bv  the  Constitution,  and  can  not  Ifgally  be  acK-ejitviI  bv 
the  United' States.'  P.  SO,  159,  AOS.  Apr.  and  May.  IS9S;  6S.  9S, 
Dec,  i89S:  64,  SSO.  Apr..  189/,.  Where,  howovcr,  consent  was  given 
to  the  purchase  of  lands  for  the  Washington  Aqueduct,  in  terms 
wliich  authorized  the  lJni(.cd  States  to  exercise,  eonf^urrcntiy  with 
the  State,  "such  jurisdiction  over  the  premises  us  may  be  necessary 
for  the  said  purpose."  held  that  tho  cession,  beinc  limited  to  concur- 
rent jurisdiction  with  a  State,  did  not  exclude  tlie  authority  of  the 
local  State  ofhcials  to  make  arrests  for  offenses  committed  within  the 
premises  covered  by  the  cession.*  C.  30606,  Oct.  19. 1906,  and  J unt  7, 
1907. 

V  K  1  •  CI).  Wliere  a  State  statute,  in  ceding  jurisdiction  to  tho 
United  States  over  certain  lands  purchased  within  the  State  by  the 
authority  of  Congress  as  sites  for  jniblic  slruetures.  added— ^''But 
the  State  resen^es  tho  rijjht  to  execute  process  lawfullv  issued  under 
its  authority  within  and  upon  saifl  sites,"  etc.,  advi*ed\\i&i  such  res- 
ervation might  properly  be  re;;arxled  as  having  the  same  effect  as  that 
indicated  by  Attorney  Oeneral  Cushing  in  8  On.,  3fi7,  viz.  as  reserving 
merely  Ihe  right  to  epr\-e  process  mtkin  the  lands  for  acts  done  and 
crimes  committed  vrUhf»it  t nesame  (so  as  to  prevent  them  from  becom- 
ing an  a-tyium  for  fugitives  from  justice),  and  that  the  cession  might 
therefore  properly  be  accepted  as  sufficiently  vesting  in  the  United 
States  the  exrlus^vejurisdiclioii  over  the jiremlies  contemplated  by 
the  Constitution.  R.  4£.  587.  Avr.  3,  1880;  43.  SSJi.  Feb..  1880;  P. 
27,  132,  Oct..  ISSS. 

V  E  1  A  (2).  When'  a  Slate  stutuLe,  in  consenting  to  the  purchase 
by  the  United  States  of  land  within  the  State  and  ceding  to  the 
United  States  jurisdiction  over  the  BUne.  added  that  such  jurisdic- 
tion should  be  exercised  "eonewTcntlif  vnth"  the  State,  held  that  this 
mialifieation  was  subject  to  the  objection  that  it  amounted  to  more 
tnan  the  mere  reservation  (not  unfrequent)  of  the  right  to  serve 
upon  the  land  legal  process  for  acts  done  anrt  crimes  committed  oul- 
ttde  of  the  same,  and  sliouM  therefore  be  rejiurded  as  htcotmistent 
with  a  grant  of  exrhisive  jurisdiction  to  the  I'liited  States  over  such 
land;*/uriAfr  that  it  so  far  qualified  tho  consent  given  to  the  pur- 
chase as  to  make  it  at  least  doubtful  whether,  in  \'iew  of  the  pro- 
visions of  section  355,  R.  S.,  tho  Secretarj*  of  War  wouhl  be  autlior- 
ized  to  expend  an  appropriation  which  had  been  made  by  Congress 
for  the  erection  of  public  buildings  on  tho  land.  R.  J^'  197,  Feb., 
1880. 

■  Sae  S  Op,  Aity.  Gob.,  41S. 

'  See,  however,  opialoa  of  tlie  Altoniey  G«nenU  6a.ted  July  3, 1907  (20  (>p.  Atly. 
Gen.,  289),  wh«ie  it  wm  hold  Uut  th«  cgiiMtituLioiiaJ  provuinn  covert  tbe  purcham 
of  lajid  "needful"  fur  any  reason  "to  the  dlKhargeoluivot  LhocuiuititLiUuiialdullw 
ur  the  exercise  of  any  of  the  coasliliukauil  powtrs  e(  ttie  UiuIimI  Stotoi,"  oud  thut 
the  fnitcd  Stutm  ac<iuii«d  vxrluidvii  iuriidiciinn  over  tho  prfimitiofl. 

'See  United  States  v.  Cioni»Il.  2  MtL»jii.  CO;  United  States  v.  Davis,  6  Id..  366; 
LusbiT  I'.  Stuie.  30  Texas  Appeals.  387;  fi  Op.  Atty.  Geo.,  577,  5J8;  7  la.,  «28,  6*1; 
8  id.,  30, 102,  411,  417;  20  id.,  ZtS,  208.  611. 
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V  K  1  c.  It  has  repeaUwIly  boen  h«ld,  and  U  noir  r^ftrd«d 
settles!  Iftw,  that  exclusive  lepslution  and  exclusive  jurisdiction  t 
one  uud  the  samo  tiling,  and  that  wh«>re  a  Sl«t«  lii»  ceded  tO 
United  StAtea  tlie  rieht  of  excluuTe  lej^islatiun  over  a  tract  ofj 
witliiii  the  liMTilonBl  liniitit  of  Oie  Stat«,  a  rpswration  to  tlio  ! 
of  concurrent  juriiuliclion  is  valid  only  m  far  a»  it  is  nut  rcpii^^sl 
Uie  exritiaive  ]nri:4dirtion  of  tlie  United  States.  Thus  vhere  tiU 
of  tho  lugislaluro  [irovidvd  that  "tho  United  StntM  may  enter  \ 
and  occupy  any  liind  wludi  may  have  bc*n  or  may  bo  purchaaei 
oondciiincd.orolliei-n'iseacttuirod.andtUmll  havo  l)ieri<;htof  cxcl) 
legiBlftlion  and  tMncurreot  jurisdiction  tugether  with  the  State  •  I 
over  mich  land  and  the  structure  thermn,  and  Rhall  hold  thv  I 
exempt  from  ail  Stnte,  county,  and  municipal  taxation."  it  vasheUl, 
tJie  only  legal  effect  of  the  "concurrent  jurisdiction"  therein  rcsfl 
to  tho  ^jtate  wa8  to  ailmlt  of  tho  8«r%'icc  of  civil  and  criminal  pr4 
by  tiie  State  upon  the  lands  of  the  United  States,  and  thus  to  pra 
8»rh  places  from  hw^miiig  a  sMinctuarv  for  fugitives  frtun  jua 
R.0O,  So5.  May.  tSSG;  C.  iSSIj  July,  1^96. 

V  K  1  d.  Where  tlie  State  of  New  Jersey  cedeil  jurisdiction  over 
at  Sandy  Huok,  N.  J.,  for  milit^try  purposm,  with  the  proviso  tlial 
iurisdictiun  so  ce<le)l  shall  not  "'prevent  the  operation  of  the  pi 
laws  of  this  State  within  the  bounds  of  the  said  tract  ao  far  U 
same  may  not  b«  incompatible  witli  the  free  use  and  onjoj-ment  ol 
Baid  premiaen  by  tJie  United  Statea  for  the  purpose«i  above  apecifl 
held  that  without  this  provi»)  there  could  be  no  doubt  thai  the  cM 
would  be  of  tlie  entire  jurisdiction  of  the  State  ^^nlh  rmervatinn  ol 
right  to  aer\'e  process;  that  if  the  jiroviso  be  given  full  oporatit 
would,  upparently,  retain  IhenKlit  to  pass  laws  and  enforce  tlieS 
within  the  reservation  subject  to  thelimitalioiui  Htal«<l,  »o  thai 
jurisdiction  ceded  by  the  act  would  boconcurrcnlonly;  tlmlthopn] 
mi^ht  also  be  construed  as  intended  to  proviile  that  on  the  sepan 
of  the  territory  from  the  jurisdiction  of  tJie  State  tho  taws  of  tlie  S 
then  in  force  would  conlinua  operative  witliin  tlie  ceded  terri 
unlit  changed  by  ('on^ena;'  and  (Jiat  as  the  latter  construction  wi 
not  be  inconsistent  with  the  torina  of  the  cession  and  with  the  appa 
intent  to  cede  to  the  United  States  the  juriatliction  ooiit«niplatoi 
dauM  17,  section  S,  of  Article  I  of  the  Constitution,  itahouM  beado] 
so  that  the  act  as  a  whole  would  be  construed  as  conferrinc  on 
United  States  exclusive  jurisdiction  ovttr  t!io  premises.'  C.  SI 
Feb.  e,  1.907. 

V  E  1  e.  Tlie  term  "purchase,"  as  employed  in  statutes,  hoM  | 
coiii^trued  as  embrncing  all  the  forma  of  acquiring  title — ineludiogi 
denmation— except  that  by  descent,*  But  in  Kohl  v.  U.  S.,' 
Supreme  Court  says:  "It  la  true  the  words  'to  purchase*  migh 
construed  as  including  the  power  to  aeuuire  by  condemnation,, 
technically,  purchase  includes  all  modes  of  acquisition  otlier  than 
of  descent.  But,  generally  in  i^tatutes,  as  in  common  u»a,  the  t 
is  employed  in  a  sense  not  technical,  only  as  meaning  acquisitioi 
contract  between  the  partiwt,  without  govemmentiU  inlerforen 
Jn  n  case,  Utoreforo,  of  certain  Innds  in  a  State  acquired  by  the  Un 
States  by  condemnation  in  the  exercise  of  Uie  right  of  omtj 

'Chicaeo  &  Pm-lfie  Ry.  Co.  v.  McQltnu  (IH  U.  S.,  M2).  I 

*VIIUj>.  .\U}.  am..  lU,  131;  £x  mru  Qalnnl,  4  DiUon, IW,  3»4:  Burt** 
Inn.  Co..  foo  Ham..  3S6. 3M.  '       '  — 

■91  V.  8.,  387,  37*. 
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dom&ln,  advisf^  timt  AHpocial  artof««ision  of  jurisdiction  be  obtained 
from  tlio  Stjito.     P.  60,  474,  D«f.,  1891. 

V  K  2  d.  in  view  of  the  general  rule  of  interprelation,  that  & 
statute  is  not  to  be  construeu  as  rotrot^poclivo  unl(^»  it^  loQgua^ 
clearly  shows  that  it  was  so  intended,  fidd  tliat  a  {;t>u«ral  statute  of 
IStH,  giving  the  consent  of  the  State  of  Ix>ui.tiftn&  to  the  piiix^haito  by 
tlte  United  States  of  land  within  the  Slato  fur  public  purpu54.-s,  wu» 
in  t'lffct  prospective  anil  did  not  apply  to  the  purchasn  of  the  land  at 
Jackson  Bairncks,  niada  before  the  dnl4>  of  suoh  at-t,'  Mori-over  the 
C'onatitution  of  Louisiana  of  18GS  forbi<lB  the  enactment  of  retrospec- 
tive law-8.    li.  4^.  4-Si5,  ^ept;  I8SS;  h.  50,  95,  Mar..  !SS6. 

V  F  1  a.  Tlie  laws  of  a  State  regulating  tlic  use  of  tlie  water  of 
8trcania  thereof  for  irrigation  purpoecs  are  not  operatire  on  a  military 
reservatioa  over  whicli  the  United  States  bus  exclusive  jurisdiction. 
Thus  wliere  the  creek  had  its  source  oti  such  a  reservation,  Aeld  that 
parties  residing  on  »uid  crock  outside  tJie  reservation  liad  no  legal 
rights  under  uie  laws  of  the  Sl^ite  in  the  waters  of  tlie  creek  until 
the  Rnino  loft  the  reservation,  but  recoramenrlod  that  the  proper 
coinitiandiiig  olTicer  be  directed  to  so  regulate  iho  usu  of  the  water  on 
the  rcaen-nlion  that  tliere  would  be  no  unnecessary  waste.  C.  S4^t 
JulyahdStpt,lS96. 

A  law  of  the  State  of  Now  York  of  February  17,  1909  (Consoli- 
dated Laws,  1909,  vol.  3,  p.  2100,  sec.  203),  ref|uired  employers  to 
insure  their  workmen  agamst  iujurj'.  Htid  that  the  law  Jid  not 
extend  over  the  military  reservation  of  West  Point,  jurisdiction  over 
wliich  was  coded  by  the  State  t«  the  United  Statea,  rciservuig  only 
the  right  to  ser\'e"  any  process,  civil  or  criaunal,  under  the  autnority 
of  the  Slate,  except  so  far  ns  suoli  process  mav  atfect  the  real  or  per- 
sonal property  of  the  United  Stales."     C.  ZOd'47,  Oct.  1^,  1910. 

V  !•  1  a  6).  The  State  of  Kansas  having  surrendered  to  tlie 
United  Stjites  its  juriadiclion  over  the  military  ivsi-rvnlions  of  Forts 
Leavenworth  and  Kiley  by  an  act  of  its  le^i.-dature  of  Februan*  2.1, 
1872,  which  was  earlier  in  date  than  the  prohibition  laws  of  the  State 
(havmg  their  ori^i  in  the  constitution  adopted  Nov.  2.  1S80),  held 
that  such  laws  did  not  extend  over  and  could  not  be  applied  to  those 
reservations.     P.  SO,  17,  Feb.,  1890. 

V  F'  1  b.  The  law  is  settled  that  where  consent  to  purchai*e  has 
been  given,  or  exelusive  jurisdiction  has  been  ceded  over  laud  in  u 
State,  occupied  for  public  purposes,  the  land  is  no  longer  a  part  of 
theStaloin  a  politicjd  or  legal  sense,' and  no  taxes,  poll  tax,  or  State, 

'  Compare  XV  Op.  All}-.  Gen..  480. 

»Soe  on  (his  genenUubJecl.  the  following  aa  tbo  priiidpul  auihorilwn:  FortLeav- 
•nworUi  B.  R.  Co.  i'.  Ut-m,  114  t'.  S.,  62S;  UaiUtd  StutM  t.  Tnivwfii,  2  Whwier  (',  C, 
490;  Do.  I'.  Tierney.  1  Bond.  671;  Po.  v.  SUhl,  Wwlworth,  192,  »nd  McCahoii,  2M; 
CwnmoBweuttU  v.  Clary,  8  Mam.,  72;  Miuhi-ll  i).  'Kbljelie.  17  Pick..  293;  OpinUo  «( 
JluUcoa,  1  Unt.,  CiW' Rtnle  v.  Diioick,  12  N.  Ifiunp,,  194;  People  v,  (iodCrxy,  17  John*., 
220;  Do.  V.  I.aii«.  1  EdiaondR,  116;Comin<:inw>?nUii  v.  Youne.  Brii^hi,  302; /n  r^O'Con- 
ni»,  87  Wise,,  379;  tluy  v.  Slaw,  4  Kaiia.,  49;  Painwr  r.  Ifrw,  -I  Nebr.,  122;  Siuka  v. 
R«a>e,  19  Obw  Strn*,  Slfi; «  Opiiw.  Ally.  Gva.,  WSI;  7  id^628: 8  \A.,  30,  102.  3«7.  41«. 

Id  tbia  coiineclion  ii'jte  an  uiuoioD  of  tJie  AttorMjr  Oenefal  of  F^faruu^-  7,  IsM 
(16  Optiu.,  468),  Uiut  wlii>tht:r  a  iiuporiiit«iid«nt  ot  a  aatiauia]  cenwtcry  oui  IvgiUlv  lic 
rwiuiied  to  work  upon  ibo  {iiiMic  rooda  ol  th«  StaW  (in  n>inplu>tic«  with  a  lav  of  Iho 
StaW  T«qiilriiig  all  inal«  i-iit/.cns  between  c«rtaUi  affea  to  periona  each  worit),  miwi 
deponil  upon  wtarthcr  ha  nwidni  upon  land  acquired  dv  the  Umt*d  States  oirer  which 
the  i^iMn  has  parted  with  itajarudjclion;  that  il  the  jariidiction  over  tb»  oeiaMarv 
nuuudj)  wiihln  which  the  miperint«»deDt  rwidea  baa  been  ninradered  t«  th«  DDlUd 
Stalca,  h«  ia  exempt  troni  auch  obligation. 


county,  town,  or  school  lax,  or  olhor  form  of  tuxaliuii,  can^ 
U'pilly  h(\  itiipii»«d  upon  those  InwFuHy  resident  or  commoranl ' 
(it.  -J?>,  IS7,  Juhj,  l&So);  aiiil  thnl  such  persons  arc  willidriiw 
tlie  civil  an^l  criininat  jtiris^iictinn  of  the  courts  of  tlie  State,  an 
liabilily  to  the  uroci.'?%s  of  iho  sumo  (except  »o  far  as  may  Icgall 
been  reseiTod  ov  tlie  .State— see  V  and  V  E  1  a  (I)  ante).  \ 
other  hund,  suci\  ])cr»ous  arc  not  entitled  to  enjoy  any  of  tit 
ilcge»  of  such  citJzvn  ad  the  privilege  of  votine  or  the  use  of  the 
nchoola,  etc.  H.  £1,  667,  July,  1866;  55,  8,  Mar.,  187£:  S 
Avg.,  1887:  C  SSil,  SepU,  1897.  HeU,  titcrefore  that  ofHoi 
tione.1  at  Fort  Trumlnill,  Conn.,  were  not  entitled  to  sem 
cliildi-en  to  the  fichook  of  the  tuty  of  New  Londou  without 
the  fees  exacted  by  the  city  in  cases  where  parents  elect  to  sen 
children  to  a  school  in  a  district  dllTcrcnt  from  tliat  m  whic 
reside.     R  62,  S48,  .V<w.,  l8f)S. 

V  F  1  b  (3).  The  effect  of  the  cession  of  exclusive  jurtsHio 
to  wilhdruw  the  turritor>'  and  its  iiihiihitnuts  from  all  control 
State  fttithorities.'  So,  heiJ  that  exclusive  jurisdiction  haWt^ 
ceded  over  Davids  Island,  the  coroner  of  We«tche«l*r  (Vnintv,[ 
woul<l  have  no  authority  to  hold  inquests  on  the  bodies  of  | 
limine  on  the  island;  but  <u/tuW  thatlio  h«  pennitte<l  to  hold  in 
oil  the  island  on  the  bodies  of  unknown  persons  found  washa 
itA  shores  or  floating  in  the  neighbin-ing  waters.  P.  36,  7^ 
1889;  0.  £59Se,  De^.,  1009.  Also  hfU,  with  rvspect  to  the  pi 
of  (lie  boani  of  health  of  New  Rochellp,  N.  Y,,  to  apply  quoi 
tvtcul(ilii)iis  to  enlisted  men  on  the  military  ivservation  ol 
Slocum,  N,  Y.,  that  the  local  board  of  health  would  have  no  uu) 
ns  a  matter  or  nglJ  within  the  r«aen.'ation,  and  that  whetlie 
should  be  permitted  to  do  so,  by  comity,  was  a  matter  to  bo 
mined  by  the  local  militarv  authnritiea  after  consultation  wi 
officers  of  the  said  board  of  health.  P.  17S72,  Jon.  16,  1905. 
A^Idj  that  the  act  of  the  Missouri  Jjecislattire  providing  foi 
statistii-s  was  not  operative  witJiiii  the  national  cemeteriei 
Jefferson  City  and  SpriaelielJ,  Mo.,  over  which  exclusive  juris* 
Imd  been  ceded.  C.  SelSS,  Jan.  S7,  1910.  Also  held,  with  i 
to  the  easements  for  hi-^hwsvs  n4tliiii  the  miUtarv  rascrvati 
Fort  Hamilton,  N.  Y.,  and  l-'ort  Revere,  Mass.,  that  the  ri| 
regulate  and  <lispus4.^  of  \\k  easements  was  in  the  Vniteil  Rtati 
not  in  the  local  highway  authorities.  C.  S56B,  Od.  IS,  18^; 
Sept.  S9,  1903;  21396.  Aj>r.  17,  1907.  Also  held,  with  raen 
permitting  agents  of  life  insurance  companies  to  solicit  busin 
the  militurv  reservation  of  Fort  Leavenworth,  Kans.,  without! 
from  the  ^tate  authorities,  that  as  no  reservation  wn^  matio 
act  ceding  jnrUdirlion  of  the  right  to  regulate  such  matl« 
StaU*  license  wiia  necessary.  0.  82466,  Dte.  11,  1907.  AJs< 
that  the  State  authorities  had  no  jurisdiction  regarding  the  Ha 
and  i-egulalion  of  mftrriugc  cei'cmoiHcs  on  the  reservation  of  S 
field  juniory,  Mass,,  but  advised  that  the  marriage,  includii 
procuring  of  a  license^  registration,  and  ceremony,  be  enters 
m  accordanoe  with  the  State  law,  m  order  that  evidence  i 
marriage  may  be  a  matter  of  public  record.     C.  18S6,  Juiw  ff^ 

'  in  m  Utdd,  74  Vvd.  Aep.,  31;  Stcny  od  tfao  Cowdtutlon,  vdL  2,  aeo,  U 
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V  F  1  b  (3)  (rf).  Where  Ui«  fefr-slmpl«  liUe  to  highways  wos  in 
th«  abutting  property  nwners,  subject  to  the  public  eas^imvnt  for 
highway  purp<i)«vs,  and  thu  Guvornmfnt  acquired  titJc  to  the  land 
OQ  both  sides  of  a  public  roadway  running  through  a  iniJitary  reser- 
VBtiiin,  and  th«  State  by  general  law  ceded  exclusive  jurisdiction 
over  the  entire  reservation  to  the  United  States,  held  that  the  effect 
of  the  C''i«inn  van  to  cede  to  the  United  State-s  political  juiisdiction 
over  Hint  iiorlion  of  tlio  ixtadwny  within  tliu  limits  of  the  rcHervulion, 
BO  that  the  Stat«  autliority  i>ver  tJie  roadway  ceased  with  such 
ci'.'wion,  and  if  il  became  ncc^wtnry  for  the  proper  use  of  the  reser- 
vation to  close  the  roadwav,  such  action  could  le[;nUv  be  taken  by 
the  United  States.  C.  3565,  Ort.  IS,  1897;  21390,  'Ai>r.  i7,  1007; 
14715,  May  12,  1909.  UtU,  further,  that  the  road  couhl  be  closoil 
by  the  local  military  authoritioe  under  ordera  of  the  Secretary  of 
War.     C.  14715,  Ma>j  Ig,  1909. 

V  F  1  b  (3)  (g).  On  an  application  of  the  admintitraUir  appointwl 
by  the  court  of  the  parish  of  Orleans  of  the  fiuceeswiou  of  a  deceased 
soldier  who  died  at  Jankson  Biirracka,  La, — a  place  over  which  iuris- 
diction  had  been  ceded  by  Inii^iiHKo  that  the  United  Stales  shall 
have  the  rifiht  of  exclusive  Icpdalion,  and  coucurrentjurisdiction 
together  with  the  State  of  l^itiisiana" — t'l  have  certain  eflects  within 
the  reservation  turned  over  to  him,  held  (1)  that  the  language  of  th« 
cession  should  be  constnied  to  give  the  United  States  excluaive  juiia- 
diction,  subject  oidy  to  the  right  of  the  Stale  to  8or\-o  process  on  the 
reser^'ation ;  (2)  that  if  so  construed,  the  State  court  waa  without 
jurisdiction  to  administer  the  effect*  on  the  reservation.'  if  that 
Sl4ite  wns  not  the  domicile  of  the  deceased,  since  the  situs  of  the 
property  was  not  within  the  jurisdiction  of  the  State;  and  i'i)  that  aa 
the  court  n^sunied  jurii7.dietion  it  mlj'ht  be  assumed  that  tJic  domicile 
of  the  deceased  was  in  the  State.     Ad^'Jaed,  however,  that  the  effects 

'be  taken  outside  the  reservation  and  there  turned  over  to  the  admin- 
istrator, in  wliicli  case  the  property  would  be  within  the  jurisdiction 
of  the  State.     ('.  I6I5S.  Apr.  8. 1904. 

Htld,  with  reference  to  the  oistMsitinn  of  money  found  on  a  body 
which  could  not  be  identified  and  which  was  washed  ashore  on  the* 
reservatiuQ  at  Fort  Dade,  Kla.,  that  as  it  did  not  appear  thai  juri»< 
diction  hud  been  ceded  over  this  n«ervation.  the  money  should  be 
tu^n«^<l  over  to  the  sheriflf  of  the  county,  who,  by  the  law  of  the  State, 
was  ex  o0cio  udmimstral.i>r  of  the  effects  of  deceased  persons  found 
in  the  Slate  in  the  absence  of  a  legal  repi^sentatire  otherw«o  an- 
pointed.  C.  1 I97S.  Jan.  S7,  190i.  In  a  similar  case  wheix)  the  lnnly 
of  an  nmdentified  sailor  was  found  on  the  beach  at  Fort  McRee,  Fla., 
over  which  Jurisdiction  had  been  ceded  by  tho  Stnte.  htld  that  the 
money  should  not  be  turned  over  to  tlto  State  oflicials,  but.  in  the 
absence  of  a  representative  entitled  thereto,  should  be  deposited  in 
the  Treasury  as  prupertv  escheated  to  the  Federal  Oovenuuvnt.* 
C.  SS69li,  Aug.  4,  I90S. 

Held,  with  refere»r«  to  the  dtspo«ition  of  the  effects  of  ex-soldiors 


djrine  at  militarj'  hospitals  where  exclusive  jurisdiction  had  been 
coded,  that  in  tlie  absence  of  applicatl        '  •  i.  ■  ■ 


tion  of  an  executor  or  atlminis- 


'  Bm,  liowovfir.  Divine  v.  Uaaku  Nul,  Bunk  (Tenn.),  140  S.  W.,  747,  where  il  was 
bald  tMt  lh«  Stntd  cniirti>  bnd  jiiriHtlii-ticin  on  ttui  Kiaimd  thai  jurwdicrltun  ovvt  nch 
■UKlteta  liatl  dui  been  cunfent'J  'in  llie  Federal  courU. 

■  Thk  Tww  wiu  concurred  iu  by  tlio  SoUcilur  of  the  TrMaury  Au);.  11.  I90S. 


.and. 


tntor  appointed  by  tho  cnurt  of  the  tlomicile  of  tbo  diMsei   _  _.  _ 

reasonaufo  tiitiu  llie  eltecU  should  b«  disposed  of  nod  the  prd 
d«)ioe4it^(l  in  the  Treasiirv  of  tho  United  Stntos  in  aocotxliuice 
the cusloiu  U6  to olTpcIs  of  deooasvd  soldiers.  C.  7S4S,  Mar.  and, 
1900    Mar.,  WW;  21856,  July,  1907:  £8515,  June  10, 1911. 

V  V  I  b  (3)  (A).  WIiBTe  the  iurLsdiclion  of  llie  United  St 

iiuy  militurj-  rtson-ulion  or  otfier  place  is  uuco'xliltoiinlly  

no  State  offirial  can  Ugolly  servo  a  warrant  upon  an  oflio^r  or  M 
within  tho  limits  of  such'  roecrrution  or  pUoe.'    H.  SI,  667, \ 

me.  1 

The  legality  of  tlie  sen*tce,  nt  a  milit-iiry  jiotKl,  of  process  % 
in  a  suit  or  prosecution  instituted  in  s  State  court  dopenda  { 
its  ori^nal  authority)  upon  the  question  whether  the  sovereign 
tho  sod  rmidoH  wholly  in  tho  United  Stutos  (cither  by  virtufl 
rcAervation  of  the  tiame  by  the  United  StatM  upon  Eiie  adml 
of  the  State,  or  of  ita  aubMuuent  surrviidor  by  tho  Stat«}  or  is  al 
by  the  State  government.  Where,  by  an  act  of  consent  or  c«ea] 
the  lo};i.^!lnturo  of  n  Slato  in  wliidi  a'  mihtary  roservntion  or  p 
situated,  exclusive  jurisdiction  over  the  same  has  bt-cotne  uac 
tioiially  vestetl  in  tlio  Unitol  Stjitm,  as  contemplated  by  Artii 
section  8,  clause  17,  of  the  Constitution,  no  iiroccsa  issued  fron 
State  courts  can  le^ially  be  served  thereon,  out  only  procoee  I 
from  courts  of  the  United  States  can  be  thcro  executed.  ^ 
however,  in  ceding  jurbuliction,  the  State  has  nwrved  to  itsol 
ng^ht,  not  uidri.v|uciitly  reserved  under  the  eircunuttances  (and  % 
it  13  often  for  the  advantage  of  the  United  Stales  to  have  resa 
since  otherwise  tho  post  nii<;ht  bceomo  an  asyUim  for  crimiiud 
serve  within  the  premises  civd  and  criminal  pnicess  on  accoiij 
righta  aornied,  ohlt^alions  incurred,  or  crimen  romnutted  in  tlio  j 
but  Qviside  of  the  prcmiws,  then  the  writs  of  tho  Stalo  tribuaala 
he  executed  on  tne  land  in  tlie  elaas  of  casra  thus  exceptetL 
course  where  tlieru  lias  bceu  no  cession  of  jurisdiction  by  tbo  9 
ita  ofBciala  have  the  same  authority  to  serve  the  pruceaa  and  I 
dates  of  its  courts,  and  its  courts  b»ve  tho  same  junsdicUon  ovec 
done  and  crimes  committed  within  tho  mihtary  post  aa  elsowlie 
the  State,  tlio  mpre  fact  of  the  ownership  or  oi-cuitntinn  of  tho 
bv  the  United  StutvM  havim;  no  effect  to  excopt  it  irum  the  oporl 
of  tho  State  laws.  It.  W,  5i4,  Auy.,  1865;  Zl,  567,  Jidy,  1866;  i 
Mar.   1872. 

V  (i  1,  The  term  "or  other  public  budtlin^  of  any  kiml  whatei 
used  in  section  355,  K.  S.,  hfla  to  include  the  viadu€i  at  Ruck  It 
iVncnal,  for  tlie  construction  of  which  uppropriation  was  mad 
Congress  by  acta  of  18S9  and  1890.»  P.  4$,  454,  Nw.^^  1890. 
held  to  include  tho  "observation  Unotn,"  for  tho  crectjua  of  v 
in  the  Chickamauga  and  Chattanooga  National  Park  appropria) 
were  maile  in  the  acts  of  Au};U!*t  6,  ISUIJ.  an<l  March  3,  IS1I3. 
aiun  of  jurisdiction  by  the  State  is  therefore  requested  In  each 

■S«e  Civil fltat,«(c.  It  is  tuither  hdd,  in  £r  piirf«  Mc^RobiTlB.  16  Iowa.  OOQ 
that  the  proviuoiu  of  tlie  ariklo  apply  only  to  omoen  anil  Hildtnn  wbiln  withl 
immttdUls  cootrol  and  jurisdiclioD  of  lh«  mlKto/y  auiliuritiw,  and  tli«reforo  d 
nppt}'  to  a  caw  oi  a  (olaiur  abttni  on  furlough:  but  thut  mich  a  Boldlw,  pundii 
furlough  Diay  bo  airwtod  in  tho  rara«  manopr  m  nay  civilian. 

*Id  7  Op.  Alty.  G«D,,  114,  Mr.  Cuahing  U«at«d  the  hod  acoulredbjr  the  Q 

Stales  (or  tlie  uae  of  tho  WaaluuKUia  Aqueduct  aa  comiag  wiUifai  ''— '^ 

Mc.  355,  R.  B. 
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before  the  ftppropriation  can  Icetilly  bo  exi>enilo(l.    P.  60,  30,  Jmu 


1893;  63.  60,  />«.,  1893;  C. 


iceally 

som, 


Apr.  S,  'US?;  3068,  Apr.  17, 


1897:  8946,  Sept.  SO,  1899;  7534,  •'fn-  f^.  iSOO;  7o5S,  Fel.  £, 
1900;  7793,  Mar.  $,  1900;  8649,  Feb.  8,  1901;  12154,  Mar.  SI,  ISOt; 
13817,  Dee.  19,  1902. 

V  O  I  B.  On  the  question  whether  «c«sion  of  jurisdjctiou  is  required 
whero  land  is  purchased  for  park  purpospa,  held  that  in  viow  of 
section  356,  R.  S..  th«  oetsion  wiiiild  l>o  required,'  but  Itiat  apart 
from  this  statute  il  ini^ht  be  qui'stioned  wholher  Huch  cession  would 
be  necessary  or  doairable  where  lands  are  actjiiirpd  for  park  or  river 
and  harbor  purposes,  ttiiioc.  if  tho  Stuto  retains  its  jurisdiction  over 
smli  places,  there  would  be  a  convenient  fonira  for  the  trial  of 
offenses  committed  thereon.     C.  13817,  Dtt.  19,  190S. 

V  G  2,  Section  355,  R.  S.,  in  proliibitiu^  tlio  expenditure  of  public 
money  upon  lands  purchaaed  for  a  pur])ose  therein  mentioned,  before 
the  consent  of  the  t^tiite  to  the  purchoiio  of  the  land  \&  obtained,  does 
not  preclude  the  mere  purehaae  itself.  The  land  therefore  may  legally 
bo  paid  for,  and  the  title  thereto  acquire<l,  in  tho  al>s«nce  of  sueli 
consent.'  /*.  63,  !,  Dec,  1893.  Neither  the  constitutional  provision 
(Art.  I,  »ec.  8,  cl.  17)  nor  the  statute  (sec.  ^bT>,  K.  S.)  precludes*  the 
United  Stat«B  from  acquirui^  the  title  to  the  land.  P.  64,  330,  Apr., 
1894;  0.  7793,  Mar.,  1900;  13817,  Dec,  1902. 

V  G  ^.  The  title  of  the  Unite<l  States  to  the  lands  at  Fort  Monroe,  m 
ceded  by  the  State  of  Virginia,  being  limited  to  the  line  »)f  ordinary 
tow-wat«'r  mark,  held  in  view  of  the  provi^tions  of  sections  355  and 
4fi61,  It.  S.,  that  acessionof  jurisdiction  over  the  necessary  soil  under 
the  wnler  beyonil  low-water  mark  shuuhl  be  obtained  from  the  State 
before  tlie  appropriation ,  made  by  the  act  of  Auj^ust  lU,  18&S,  for  the 
iron  pier  to  ne  constructed  at  Fort  Monroe,  be  expended.  R.  63, 328, 
Apr..  1887. 

V  II  1  a.  Wiere  poUtical  jurisdiction  over  a  Terrilorj-  passes  from 
one  Kovercif^nty  io  another  it  is  a  well-etttahlished  rule  that  the 
municipal  laws  continue  in  force  until  uhroj^atod  bv  the  new  »uv- 
erei^n.'  Bfl*l,  therefore,  that  where  exclusive  jurisdiction  has  been 
ceded  over  rcMcrvations  within  Stales,  the  State  laws  other  than 
criminal  continue  operative  within  the  reservations  until  changed 
by  Con^jress,  but  that  the  operation  of  the  State  rriminal  laws  is 
superseded  by  the  criminal  laws  of  the  United  States.  C  16691, 
Sfpt.  10,  1902;  19489.  Mar.  29,  1900;  lOSru'i,  Jun«  4.  1906.  With 
respect  to  rescrvRl  ions  in  Territories,  AcW  that  the  act  of  the  President 
in  making  the  reservation  has  no  effect  on  the  nperalion  of  the  Terri- 
torial laws  unless  their  operation  is  modilied  by  Congress.*  C.  18691, 
Sept.  to,  1902;  19855,  June  4, 1006. 

>  8m>  7  Op.  Ally.  Gm.,  IH,  where  the  Ktutiiio  wm  buld  lo  Require  ewidou  of  jtiria* 
dic'iiou  ovrT  InDdH  TtKiuinid  for  tha  om  of  tho  WnnhiiiKloa  AqutdiKi. 
'  Soe  10  Op.  Any.  Ood..  34,  SQ;  16  id.,  212.  313;  III  Comp.  lipr..  S30. 

*  Fori  Li>av«ii worth  Railrtiad  Co.  v.  L'jwp  IH  V.  S,.  B2s;  (Thimm  RiiilrcMul  Co.  r. 
Mr<iliiin,  i(l.,.M2;  IMWae  n,  t'luka Kftlional  Hank  (Tcnn  ),  HOS  W,.;i7. 

*  With  Tospect  10  the  opcmtioD  of  tin.'  lawf  cl  Porlo  Ritri.  the  Secretary  ul  W»r.  in  a 
[letter  to  the  mveraor  dated  June  6,  IQOt),  suid:  "  1  cunctir  in  (ho  (ipiniao  rL-ndiTfd  by 
■  tho  acting  jiiagB  advocate  fonM«l  in  vo  far  nn  it  in  hpld  that  ihf  hiw«  nnd  ordtnuicc*  uf 

Porto  RiCD,  when  not  In  coD^ict  with  1a«8  of  the  United  8tAt<--<rii>t  locally  Inapjdicahls 
esund,  and  aie  in  loTcv  in  and  av«f  all  luida  reKrv«d  b}- the  t '  ni  t«d  Stawa  tor  mil  i  laty 

rand  olhtv  purponns,  oaviim  alway*  that  inntrunmitalitiM  of  tho  Foderal  Gororruauct 

llocated  thoieoo  are  Mwapt  Irom  local  cnotrol." 


T  II  1  b.  Section  f>39\ ,  R.  S.,  {trnvidwi  (liflt  aay  ofTense 
in  any  place  ceded  to  ana  under  iJtn  Juri.'^liction  of  titn  l^ii)t«*<l  Sj 
shall,  where  not  specially  miulo  punishnljlc  by  any  law  of  the  Xf\ 
Siatt«,  1)0  visited  with  the  aame  pim»hment  iw  is  iirovidcd  for" 
olIciLsu  l>y  the  Iilwh  "now  in  force"  of  tliu  8tat4.<  williin  wliichi 
placit  is  situated.  This  provision,  ori^:inally  eiiuctiNl  Maniji  3,  ] 
V.-&S  subdtuntiutly  roenacUnl  April  5,  1S<5G.  In  ISS'J  it  was  rule 
the  Siii>rcme  Coiirt'  that  the  provision  of  IS'JS  was  ")iniit4>d  U 
Um-s  of  tho  several  Stato-sin  fore*  at  (ho  time  of  ilsoniicinicnt." 
m  recent  cas«6,  arisiiij;  in  Moiil«na'  and  Colorado,*  it  lias  been 
that  tlie  provision  in  section  5391  did  not  apply  to  the  otToiuito  Imm; 
those  States,  with  their  laws,  did  uot  como  into  ojci)tt4>nc«  till  si 
quently  to  the  date  of  the  enactment  of  1860.  Thus  the  »ei 
[5301]  t»  operative  neither  a»  to  off«i)H«s  committeil  in  Stutea  M 
entereil  tho  Union  since  lS66j  nor  aa  to  tliose  committwl  in  Si 
where,  April  5,  ISfiG,  there  exist-t'<i  no  eriniinal  atattito  pmviditu 
tho  punishment  of  the  particular  offense.  A  modilicalion  ol 
existing  law  is  called  for,  Tliis  ciin  not  be  done  1>V  Icf^islalioa  od 
inj;  b4>fon>huiid  all  tho  crintinnl  laws  of  a  Statu  which  shall  be  in  I 
at  the  time  of  the  criminal  art,  because  that  would  bo  a  delogatio 
Conjircss  of  itn  lef;Lilntivo  powtr  to  the  Stat«ti.  Tho  reonacta 
from  time  to  time,  therefore,  of  section  5301.  or  of  a  provision 
similar  efTcct.  rfmmm'^iJfd.''  /*.  S7,  488,  Ftk,  18SS;  61,  4SS,  S 
t8'J3;  O.  Sr,46',  Stpt..  1807:  19489,  Mar.  &9,  1906.  ! 

V  II  ij  b.  Where  a  military  post  or  n-Hervation  is  nituated 
Territon/,  tlie  Territorial  courts  are  uiilliorized  to  issue  prot^M 
tho  arrest  of  ofTicors  or  aolillers  of  the  cnmmanri  cha^g;l^l  wiilt  ct 
or  to  vito  them  to  app«ar  before  them  as  dcfendnuls  m  civil  aetj 
or  to  attach,  replevy  npon,  or  take  in  execution  any  properly  iwli 
inp  to  them  williiu  the  posl^,  etc..  nut  8pe<-i»lly  e.\'emi>u>d  from  I 
seizure.  This  for  the  reason  that  tho  court«  in  which  is  vest^nl 
judicial  power  of  a  Territory  are  not  tlie  courts  of  a  sovere^ 
distinct  troni  the  United  States  hut  are  tho  creaturiM  of  Congr 
being  established  by  it  directly  or  imlirectly  by  its  authority  thrd 
the  Territorial  legislature,  uiidcr  the  provision  of  tho  Couatitu 
(Art.  IV,  sec.  3,  par.  2)  empowpririi;  r(>iiin"css  "lo  make  all  nefl 
rules  and  rtculations  rasped  mg  the  Territory  lielonging  to  the  Va 
States."  Tlius  while  o(ricials  charficd  with  tho  service  of  the  pro 
of  such — as,  indeed,  of  any— courts  woulil,  in  comity,  properly  ru( 
from  eiilering  n  military  post  for  tho  purjioso  of  serving'  pro 
therein,  or  at  least  from  making  tlie  service,  till  formal  permia 
for  tho  purpose  had  been  sought  and  oblainwj  from  tho  coniman) 


I 


•  U.  S.  B.  P»lll,  6  Polnni,  111. 

»C  8,  e.  Bariuib}',  51  ¥•>(.{.  Rep.,  20. 

■  U.  R.  t.  Ciimn,i-iU-diii  Ex.  l)oc.  No.  M.  II.  It.,  S3d  OoDC..  iMww. 

•Senwc.  289 ol Criminal  Codo-aponwiiMaf.  4,  1900(35 Slal  10*8.11461 

'  la  United  States  v,  Kauchi  MoloDara  and  Uitiled  Slaii-s  r.  MalMinagA.  owM^ 
ing  ia  the  Uuit«d  Stale*  diEtiict  court  for  tho  Tcrriiuiy  of  Huu'ui,  said  court  (rvan 
the  demurrer  for  wAnt  of  iurudictina,  boldinfc  that  tho  weed*  "nxrlutive  iiirUlIi 
«t  the  United  Stal^'-"  in  tho  Penal  Code  Dieaa  the  jjMwer  and  au[h<j4-iiy'>(  ihc  li 
StBtM,  irlwth^jHirllf  exoTcUod  thioiiith  it*iniliordinnt«(i.  o.,  thcT-'"-'-  -'  -i  '     i 
m»nt)ixrnot.   TtMOpiDioacoBCadedthattheTerritarialcourttWDul 
overotfeaieaeDmniltledoa  tiie  KMr%-Dtli>a,  butbuld  thatHiich  Juri^' :  i 
cluda  Qm  jufudicliaa  of  tho  Uailod  SUIm  dirtricC  court  bIm.    Sou  uUq  >  Op. 
Geo..  6M:  2S  id..  91;  Bunteee  i'.  Terriiorr  (6  Moot.,  bl,  19  Fac,  US); .~ 
r«opW  (I  Colo.,  17»);  Scott  v.  Wyoming  (1  Wya.,  -10). 


PUDUC   PROPEBTY  %'   H   2  C. 


943 


officer,  y«t,  on  the  other  hand,  officers  commanding  militaiy  poala 
in  the  Territories- should  ct-rtninlv  inturpos«  iio  o))8t4iolo  to  the  duo 
9<*rviro  within  their  commands  of  the  legal  process  of  the  Territorial 
courU.'  K.  S8.  I.  Jvhj.  1868;  39,  S4I,  May,  1878;  C.  Jim,  Aug. 
e?,  mil. 

V  H  2  c.  In  the  abaence  of  any  statute  directly  or  by  necessary 
implication  extending  Uie  powers  of  the  local  K«venuuonl  of  the 
Diatrivt  of  Columbia  over  the  military  reservation  and  post  at  the 
unietinl  in  Wnshiii^ton,  hfUl,  that  tlii;  lieultL  oflicor  apnoiittcti  by  the 
comniiaaioners  (conatitutinj-  such  Rovernment)  would  not  he  em- 
powered of  his  owni  authority  and  without  thw  consent  of  Uie  military 
commander  to  enter  upon  such  resor^'atiou  and  removo  or  abate  a 
nuisan<:e  deemed  by  him  to  exist  tliereon.  The  eiTect  of  the  leeisla- 
tion  in  retjard  to  the  govemmeiit  of  tlic  District  is  to  except  tiiere- 
from  the  public  buildm^  and  ^unds  of  the  TTnited  Stntos,  which 
are  loft  to  the  charge  of  certain  specified  ofTtcinls.  Bven  further 
removed  from  such  government  is  the  reservation  at  tlio  arsenal, 
the  same  being  a  military  post  commande<l  by  the  President,  througli 
a  military  subordinate,  and  governed  by  military  onlcnt  and  regula- 
tions. R.  Jfg,  270,  May,  1879;  C.  17872,  Jan.  16,  tdU6;  204oO, 
^(ir.  SI,  1910. 

VI  A.  The  Testing  of  a  right  of  way  in  the  T'nited  States  does  not 
merely  authorize  the  Govcrmnent  to  semi  it^i  agerit»  ami  employees 
on  the  land  for  purjioses  of  construction,  etc.,  but  oiido^^'s  it  with  such 
right  and  control  aa  to  enable  it  to  keep  the  way  opon  and  msitro  its 
contiimod  use  for  tho  purposes  do»igueJ.  But  where  it  was  jtroposcd 
to  r«de  to  the  United  States  a  right  of  way  from  a  citv,  by  one  of  its 
laid-out  streets,  to  anmljacent  nationa.lcemet«n',  hfl<{ tU&t  the  muni- 
cipality, in  the  absence  of  specific  authority  coiifcrrod  by  tlie  legisla- 
ture, waa  not  empowered  to  convey  such  a  right,  but  that  tlie  legisla- 
ture olono  could  do  so, Just  as  the  logi^laturo  alone  could  vacate  or 
discontinue  a  street.'     r.  SO,  ^6.  Jan.,  ISS9. 

VZ  A  1.  So.  hrld  that  an  appropriation  made  by  Coagnes  for 
constructing  a  road  from  a  city  thnnigli  one  of  fta  strmts  to  a 
national  cometenr-  couhl  not  legally  be  expended  upon  a  right  of  way 
granted  by  a  city  ordinance,  the  legislature  not  having  delegatcil  sucli 
jurisdiction  over  ita  atreeta  to  (he  municipality,  which  couhi  not 
therefore  transfer  to  a  tJiird  party  a  |>ermanent  property  therein. 
P.  64,  iS3,  Julij,  1892.  //fW  that  where  such  a  municipality  had 
not  been  empowered  to  convey  n  right  of  way  outside  \in  corporate 
limits,  the  conveyance  should  lie  mads  dircctf>'  to  tho  VniLc<l  Slates 
from  tho  individual  owners  of  the  land,  and  that  for  the  latter  to 
convey,  mediately,  to  the  citv  would  be  an  unnocessiury  proceeding. 
P.  2'J',  as.  C.9,  Df'c,  1SS8. 

TI  B.  Without  express  autliority  from  ('ongress,  tlio  Secretary  of 
War  can  not  grant  to  railway  companies  rights  of  way  over  the  lands 
of  tho  llnitcu  Statet*  under  his  control,  but  ha  has  fr«<(uently  by 
revocable  license  granted  permission  to  lay  and  niaintam  railway 

'  See  tb»  ofiiaion  of  tli«  Judite  Advocnie  Qwural,  pobUthed  in  0.  0.  30,  Hdqn.  of 
Army,  1878,  m  lonnt-rtioii  wilh  7  Op.  Attjr,  Gen.,  6M.  But  »ee  cwnrra,  In  rt  Chnrlea 
Brnwn  and  AiiMin  IlurVc,  on  HabOM  Cdpaa  (S«pt..  1884).  "In  lh<;  dlHtriirt  court 
ITerritoriul]  of  tlie  eeciind  judicial  dbttrld,  boMlag  Wna»  at  Vancouver,"  (lublMhed 
in  ('irtulor  21,  Dcpnrtmcnt  nf  thn  Columhia.  June  15,  1886. 

■  DlUon  on  Muotdpal  Corporolioiu,  ft47,  BJU,  666;  Kraigh  v.  Ctuciigo.  84  IlL,  407. 
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trftcka  upon  such  Oovommeut  Inods.    C  £4^,  Avg.,  1894i 
1800;  ZOm,  Jan.  15,  1907. 

VI  B  ).  A  Stale  can  have  no  authority  to  appropriftle] 
in  umiiit^n'  r«scrvalionof  the  United  Slates  tot  liopiii'posos  of  < 
of  way  for  a  railroad.'     Such  a  right  of  way  granttni  by  a  StaU 
laturo  oati  not  b«  recognized  am  legul  by  th«  I7nil«d  Statos. 
£49,  3lar.,  1871. 

VI  M  2.  Wlieiv  an  actof  ConerMssrantii  to  anindividuAlor 
ratioQ  a  right  of  way  (or  otlivr  fruncniso).  no  formal  acceptance 
same  is  necesiuiry.  By  mmiily  aciiiig  under  the  srant,  the  g 
actcptti  the  sumo  with  nil  its  conditions.     P.  59,  4I8.  Hay,  1 89 

VI  B  3.  Where  a  grant  of  a  right  of  way  U  made  by  the  1 
States  to  ft  parlicuhtrgranlooovcr  landiiof  tho  Unil«tl  States,  bi^ 
out  designating  the  precise  atrip  of  land  in  the  entire  bi>dy  a 
which  Vi  to  beoccupiiK),  it  is  held  by  recent  aulttorily  that  if  tbi 
te<.>  Kelort!!  such  way,  and  the  grantor  does  not  object  to  such  mI 
but  Kilnntlv  acquiesces  therein,  beeubRtantially  oonstitutM  tli6fl 
hiB  anciit  for  Buch  selwlion,  and  himself  joinn,  in  law,  in  the  Hel 
and  the  title  to  the  tract  selertod  passes  to  thegrant^w.*  Thbj 
hflil  Hpniicublu  ti>  the  ciksc  of  the  right  of  way  thrtnigh  tho  Fort 
enworiK  Mihtaiy  Ket^ervation,  granted  to  the  Kansas  &  M 
Bridge  (_'o.,  bv  ifie  act  of  July  '-'0,  1868,  c.  179.     P.  60,  S95,  Dec. 

VI  B  4.  Where  authority  was  given  to  the  Secretary  of  W 
act  of  Congress,  to  gritnt  ]>rrmissio»  for  an  electric  railway  on  n 
vation  under  mieh  conditiona  and  re<)uire[nents  as  he  might  prq 
held,  on  the  question  of  wlicther  the  Seeretary  of  War  oouul  1 
tho  joint  use  of  tho  tra(rks  on  the  reservation  by  another  fi 
company,  that  it  was  not  intended  to  confer  a  monoiioly  upl 
first  company,  and  that  it  was  within  the  authority  of  the  Sec 
of  War  to  refjuiro  tx>th  companies  to  me  the  tracks  upon  paynd 
their  respective  shares  of  the  cost  of  constniction  and  maintei 
C.  ISS46.  Srpt.  26  1004. 

VIC  1,  To  Icgniixe  the  ii»o  of  ft  public  road  (Stftte,  oouatv,or 
toriaJ)  across  a  comer  of  a  miUlarj'  resorralion,  htid  as  foUoi 
The  Secretary  of  War  may,  undortheactof  JulyS,  1884  (23  Stal 
permit  the  extension  of  Huch  a  road  across  a  military  reser 

whenever,  in  his  judgment,  tho  some  can  lie  done  without  inj' 
tho  roson'ation  or  inoonvcnionco  to  tho  military  forces  atw 
thereon."  (2)  Or  he  can  abandon  to  the  Secretary  of  tho  In 
under  tho  same  act,  the  si  rip  of  thercserviition  to  betravemed  ' 
road,  anil  the  latter  olTiciol  can  then  aulhorise  the  road  under  s 
2477,  li.  S.,  by  which  "rights  of  way  fortbeconstruetioaof  faigj 
are  granted  over  public  lands  not  reserved  for  public  uses.^^ 


« 


4ir>,  Nov.,  1890. 

TI  D.  Questions  of  rights  to  the  urc  of  water  in  States 
ritories  where  the  ralnfiul  is  not  sulhcient  l<>  supply  the  lanij 
wal«r  for  irrigation  are  determined  by  niles  not  found  in  iho  col 
law.  In  England  and  genciiilly  in  tl^is  country  the  ri^t  of  on 
son  to  Conduct  water  over  the  land  of  another  is  an  mtere^t  i 
est-ata  which  munt  be  conveyed  by  deed.     In  dUtricls  where  ll 

■  See  L'nStod  Siat«  v.  R.  R.  Bridm  Co..  S  HcLttn,  &17:  111.  C^ntnl  R.  R 
L=nlbwl  Sl«t«s  20  Uw  R«p„  lao;  6  Op,  AUy.  GflB..  «70;  I6id,.m.  ^ 

>  Rftilny  Co.  v.  Ailing,  99  U.S.. 468;  Onthaak  v.  Ballroad Co.,  71  New  Ya 
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8uflici«Dt  rain  to  fertilize  tlio  lond  tti^ru  i«  do  reason  for  distinj^uisb- 
ihr  this  int<'rest  from  oihor  casements  in  the  bdU.  In  rogiona  where 
the  feitility  of  the  soil  Is  ilepcniletit  iipim  irrigation  a  dilTttreQt  prin- 
ciple oriiHw.  By  it  the  rigiit  of  a  person,  wno  can  not  otherwise 
flcciire  a  necessary  supply  of  wat#p,  t«  *nt4>r  the  land  nf  another  for 
such  piin)o*ie,  is  rccngiiiwd.'  The  u*g  of  tliis  rij^hl  is  secured  and 
refiulateii  by  statute  in  tlie  Western  States,  and  ia  further  ro<'<'gni7ed 
bv  t'ongn-ss  in  the  art  of  March  3,  IJiOI,  chapter  5(51 ,  8ectioti8  IS-  '20, 
Which  exleiulH  U>  individuals  and  ussociatiutis  llie  rij^ht  to  enter  the 
public  landn  and  rosei'vatinns  nf  the  United  Statofi,  and  have  a  right 
of  way  upon  tht?  same  for  the  construction  of  irrigating  ditches.* 
So,  held,  tnat  where  an  individual  had  conatnicled  such  a  diteh  over 
tile  soil  of  a  military  rc»crvftti<in  in  Wyoming,  after  filing  the  map  of 
the  line  of  the  same  required  by  section  20  of  the  act,  hia  use  of  iJie 
water  coidd  not  be  controlled  or  interrupted  hj  the  military  author- 
ities so  long  as  he  did  not,  by  the  location  of  his  right  of  way,  "inter- 
fere with  tne  piviper  occupation"  of  the  itTservation  bv  the  Govcrrt- 
ment  (8O0.  18  of  the  act),  if.  ^,  97,  May,  1885;  P.  $5,  968,  SepU 
189g. 

VI  D  1.  By  sections  IS  and  I'O  of  the  act  of  March  3,  1801  (26 
Stats.  lllU-lil2),  the  rirfit  of  wav  is  panted  across  the  public  lands 
and  ri-servations  of  the  United  States  for  the  construction  of  irri- 
gating ditches,  subject  to  the  approval  of  the  location  of  tight  of  way 
across  a  reservation  by  the  department  of  the  Government  having 
jurisdiction  of  such  reservation.  Where  the  Secretary  of  War,  under 
tliit  statute,  approved  the  location  of  a  right  of  way  across  a  rnilitary 
re^ci-vation,  but  subject  to  a>rtain  conditions  for  the  benefit  of  a 
tJiiid  party,  lieM,  that  the  Seeretjiry  of  War  was  without  authority  to 
compel  the  grant*^c  "f  ihr  right  "f  way  to  comply  with  the  con<niion9, 
or  U>  deprive  him  or  his  assigns  of  such  right  of  way  on  account  of 
his  or  Ineir  failure  to  comply  with  the  conditions.  C.  lOSS,  May, 
1896;  13789.  D<e.  9.  1902. 

On  the  request  for  authority  to  construct  a  diversion  dam  and 
irrigation  diteJi  on  the  militjirv  resers'ation  of  Whipple  IJarracks, 
Ariz.,  hfUl,  that  the  act  of  Feb'ruary  15,  1901  (31  Stat.  790),  gives 
ampin  authority  for  tie  approval  of  any  permit  which  the  Secretary 
of  the  Interior  might  issue  for  the  proposed  work.  C.  ^SS7,  June 
19,  toil, 

VI  p  2.  HfU.  that  m  the  art  of  Februaty  !5, 1901  (31  Stat.  790), 
in  givini!;  the  Secretary  of  the  Interior  authority  to  permit  the  use  of 
rights  of  way  thr^mgh  the  public  lamls  and  resfrvations  of  the  T'nite^l 
States  for  irrigation  purposes,  ivter  alia,  cxpn-ssly  provides  that  it 
shall  be  "only  upon  the  ap[>roval  »f  the  chief  officer  of  the  depart- 
ment under  whoso  supervLsion  such  contract  or  reservation  falls," 
upon  the  acquisition  of  lands  for  the  Fort  Logan  Reser\*Btion,  Colo., 
no  right  of  way  could  be  thereafter  loeat^-d  under  State  law,  but  only 
in  accoixiauce'with  the  said  act  of  Fcbmary  16.  1901.  C.  25616, 
Mar.  2, 1911,  and  June  21, 1911.     Held,  however,  that  if  such  a  right 

'  Yuuker  v.  Nichols,  1  Colo., Ml.  But,  it  seemii,  that,  la  the  ftluence  of  tUtutf  th« 
pttaoR  vouLd  have  no  right  to  roQirinict  a  ditrJi  on  ihc  landa  of  anorhcr  without  Ui« 
OwiMr'acoDMnt.    Goiitd  on  Waton,  3<1  odition,  h^,  2U3. 

*  Aa  to  lh«  op«railun  o(  ihe  act  of  Jul)-  St),  ISOO.  aiid  other  prior  euactni«iila  r»litthig 
to  this  aubj«ct,  aco  HnnliT  v.  Wuu-r  Company.  101  U.  8.,  271;  Stun-  a.  Beck,  133  Id., 
HI.    Sm,  aim,  Goiild  oii  Wutct^  3d  rditioo,  kc.  240,  and  »uthoritiM  dUtl. 
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of  way  had  been  loooled  under  Iicpdm.  foUowod  by  actuf 
enlarging  »n  existing  ditch  or  makine  a  ^^w  otio  piior  to  tho  uj 
tion  of  tbo  property,  nltbou)^  not  livid  under  forninl  conveyi 
mart)  A  liconsc  would  he  irrevocable  and  would  bind  tho  proper 
tho  hundB  of  tho  UuiU-d  St«to3.'     C.  %'m6,  June  81,  1911. 

VI  E.  The  right  of  wuv  granted  to  the  Northern  Pacific  Rail 
t'ompaiiy  by  section  2  of  [he  act  of  July  2,  IfMJt  (13  Slftt.  367),  ifl 
the  grant  of  lands  by  eection  'A.  wiia  8ubje4.'t  to  no  exc4>i>lions  or! 
talioas.  !^o,  hfld,  tliat  the  fart  thai,  subai-quentlr'  to  tlio  dat«  a| 
act,  the  Pret^ident  reserved  land  ou  the  line  of  tiic  railroad  for  I 
try  purposes,  before  the  coniiiany  had  definitely  fixed  ita  lino' 
filed  H/&  maps,  (ltd  not  affect  trie  right  of  way  as  granted  by  tjie 
and  that  such  way  was  not  interrupted  by  such  reser^'ation.'  R 
S67.  Oct,  1885. 

VIE  I.  The  act  of  September  10.  1888  (25  Stat.  H73),  rclatiu 
righta  of  way  of  railroads  through  water-reserve  landa  in  Wisco) 
oonhrm»,  a»io  that  State,  tho  rights  of  wav  given  brthe  act  of  M 
3, 1876  (KS  Slat.  511).  P.  SS.  g$S.  Mav,'j8S9.  But  (he  act  of  : 
leaves  these  rights  still  subject  to  the  rignt  of  flowage,  which,  undoi 
authoritv  of  the  United  States,  may  nei'd  to  be  rctiorted  to  in  cott 
tion  witn  the  improvement  of  the  Alississippi  River,  and  aiibjcct 
to  the  condition  that  no  railroad  comoatiy  i«)mll  take  material  for' 
struction  from  the  water-reserve  lands  outside  the  right  of  way. 
S.i,  4^.9.  July.  1889.  Wherw  the  location  of  ft  mdroad  has  I 
approved  by  the  Secretar>'  of  the  Interior,  and  its  right  of  way 
fecte<l,  under  the  act  of  1-S7.'>.  it  is  not  reottire*!  that  there  should 
reapproval  by  the  Secretary-  of  War  under  the  act  of  1HS8.  P, 
SS£,  Apr.  1889;  SS.  166,  Junt.  1889.  An  approval  bv  the  Secra 
of  War,  under  the  act  of  ISS.'^,  of  the  location  of  a  riglit  of  way  i 
certain  railroad],  not  rteommtndtd  until  the  company  file  with  ( 
appliration  a  perfect  profile  and  full  and  minuto  description  o( 
proposed  line.     P.  S9,  gSS,  Jan..  1889. 

Vn  A  I.  Whore  a  lease  made  to  tho  United  Statea,  of  land  b 
used  for  pubhe  purpcwes,  coritnine<l  no  stinulation  other  than  oni 
the  payment  of  certain  rent,  htid  that  surli  lease  waa  not  anniilloi 
transfer  under  section  3737,  K.  S.,  but  was  legally  assignable. 
case  ia  deemed  to  be  governed  by  the  riding  of  the  Supreme  Coui 
Krccdnian's  Saving  Co.  v.  Shepherd.*  to  the  efTiTt  that  section  ] 
did  not  apply  to  a  lease  so  made,  "under  which  the  lessor  is 
required  t^  perform  any  service  for  tho  ( lovomment,  and  haa  not^ 
to  do  ill  respect  to  the  lease  except  to  receive  from  lime  1o  time 
rent  agreed  to  be  paid."  P.  j^,  175.  Oct.,  1890;  O.  18707.  Oct. 
1905;  20S50.  Sept.  10. 1906. 

VII A  2.  The  iJnited  States,  being  tenant  of  land  lease*!  for  mili 
purposes  at  Fort  Davis.  Tex.,  erected  buildings  thereon  for  the  ' 
poHc»i  of  a  military  post.  In  view  of  the  fact  that  tho  relation 
that  of  landlord  and  tenant;  that  the  buildings  were  erected  fi 
purpoHe  analogous  to  that  of  trade,  and  for  a  public  usej  and  till 
their  erection  there  could  certainly  have  been  no  intention  to  bei 

■Goiild  (111  WVere.  3(1  vdilion,  *>e.  383;  Yimkvr  r.  SicholK  1  Colo.,  561^ 
Do  Gmffcndi'il  i:  .'^vuge.  9  Coin,  Ap,.  131;  47  P«c.  Rep.,  0O2. 
*  Si"?  lUilttiad  Co.  n.  BaUwiii.  KB  U.  S.,  IW;  l«  Op.  Ally.  Gen.,  357. 
*127  U.  S.,  4Mi  IV  Comp,  Dec.,  43. 
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the  inhpritnnc*  or  atlii  to  liio  frecIioKl— A^-W  that  such  btiililiiign  w«n> 
to  bo  ivgarded  not  as  fixtures,  but  bs  persoiial  property,'  and  remov- 
able bv  the  tenant  at  aiiy  time  before  the  expiration  of  hw  lease.* 
8hoiilci  the  Government  sell  the  buildings  Btiuuliiig,  the  purchaser 
would  have  the  same  right  of  disposition  aa  the  United  States  and  no 
more.  He  woidd  ihcrt-fure  be  oblij^d  to  remove  thrm  before  the  ter- 
mination of  the  lease,  unless  otherwise  permitted  bv  (he  owiier  of  the 
premiseti,  /'.  47.  71,  May,  1S91.  And  Ar/dNimilmlv  of  like  buihlin)^ 
erected  at  Fort  Union.  N.  Mex.,  where  the  I'nited  States  was  tenant 
at  will;  the  buildings  not  bci tig  intended  «.-i  improvemeats,  but  merely 
for  the  use  of  the  troops.     P.  4'.  138,  May,  ISO!. 

VII A  3.  The  word  "month"  in  a  lease,  in  the  absence  of  an  ex- 
pressed intention  to  the  contrary,  means  a  "calendar  month,"  and  a 
calendar  month"  means  a  month  as  expressed  in  the  calendar,  i.  e., 
the  actual  number  of  days  in  the  month  is  to  be  counteil,'     C.  SSS4O, 
JvJy.  JS03. 

Vll  A  4.  Where  taiid  was  Icaaetl  by  the  United  States  for  a  target 
ran^e  in  the  State  of  Texas  and  the  lease  contained  a  covenant  for 
renewal  at  the  end  of  the  year  at  the  nption  of  the  United  Statt^'»,  hfJd 
that  unless  the  lease  were  acknowledged  (or  proved)  and  recordetl  as 
prnviih'd  by  t  he  statutes  of  Texas,  such  covenant  would  not  be  bind- 
ing upon  a  purchaser  for  value  without  notice  thereof.  C.  £4^9, 
July,  1896. 

1^11  ,\  5.  HtUl,  in  view  of  section  3744  R.  S.,  that  a  written  notioj 
of  the  intention  to  renew  the  lease,  with  the  acceptance  of  the  lessor 
indomod  thereon,  would  not  be  Huflicient,  but  that  a  brief  formal 
contract,  referring  tu  the  oriffinal  leiwo  in  such  a  wuv  as  to  identify 
it,  and  signed  with  the  names  of  the  parties  at  the  end  thereof,  would 
meet  the  reiiuirement-s  of  the  statuU).  C.  7214,  Oct.  87.  1899.  Also 
htid,  where  the  lessor  refused  to  renew  the  lease  on  the  ground  of 
niLsapprchensinn,  that  in  the  ab:*once  of  fraiiii  im  the  part  of  tlio 
contracttn<;  olTicer  this  would  not  relieve  lum  from  his  obligation, 
and  advisfd  that  in  case  of  his  continued  refusal  suit  be  brought  for 
specilio  performance.     C.  10768,  Jvly  1,  I90g. 

VII  A  6.  Where  the  United  States  continued  ui  poasesHion  of  leased 
land  after  the  expiration  of  (ho  term,  paying  the  rental  quarterly  as 
provided  in  the  lease,  kdd  that  from  such  possession,  ami  the  accept- 
ance of  rent  by  the  lessor,  a  tenancy  from  year  to  vear  was  created,* 
C.  7490,  J.m.S,  1900. 

VII  A  7.  Where  rent  was  due  by  the  Unite<l  Stiit-es  for  the  occu- 
pation nf  a  house  which  it  had  loase'l  for  a  recruiting  rendem-ous. 
aixt  the  title  to  the  pr«'mi»cs  was  claimed  both  by  the  lessor  anil 
another  nerson  as  parties  to  a  pending  suit  in  a  e^urt  of  chancery, 
advised  lliat  if  the  rights  of  the  parties  to  the  rent  were  so  involved 
in  the  litigation  as  to  enable  the  iJnited  States  to  pay  the  amount  of 

>  Vaa  N«M  V.  Pncartl.  2  Poten.  14I-.  Klnfc  i',  Wilcomb,  7  Barb.,  S63i  HutcbJns  v. 
UMtenen.  46  Ti-uu.  553:  Moudy  v.  Aiken,  .V  Tcxs*,  06;  CenriMl  v.  SwiniMr  UioLiig 
Co.,  U  Midi.,  2IQ;  UQigi'  Anpc-jJ.  HZ  P&.  St.,  28. 

'SiUDnerv.  Tilaman,  4PtcV,907;  OrUSnv.  Baiudell.  71  Iii<I..4'lI;  I»Op.  Auy. 
G«n.,  S70:  Tavlor^  Landlord  and  Tenant,  433.  Bnl  Hiich  liiuldingi  could  iioi  be 
nld  vrilJioul  the  nutliority  of  CoiwreM.    20  Op.  Atty.  Oon.,  SM. 

•Sec  XrCgoip.  Dec..  4!M. 

*  Rydfv  v.  Jenvy,  2 RobvrbnD  (N.  Y.>,  G6;  Uobeman  t>.  Abranu,  3  Duer  (H.  Y.), 435 ; 
Wooo'a  Laadtcml  tiul  Tcutani,  pp.  70-S4. 


948 


PUBLIC   PKOPEETV   VII   B  I   B. 


Uio  ronl  intH  court  nnd  receive  an  acqiiHtanco  therefor, 
wiuilil  im>j)orly  be  pursued;  otliprwi:**!  tluit  tlio  i>nynicni  ebo\ 
witlilivlit  entirely  until  tlio  quvstion  u[  title  ho  uuterniined  u 
Unitml  StateH  be  eimblett  to  receive  a  fin»)  receipt  frimi  <>iio  j 
|>Brtit>«  or  both  joinllv.    P.  Si,  15,  S'JO,  Fth.  and  Apr.,  Jif!>4. 

VII B  I  a.  By  t  he  river  and  Iiarbor  act  of  Ai^ust  6, 1  SSfi,  iho  G 
Stiili-.-*  fonnally  ftii'<>puii  frxmi  lhoSlat«of  Ohio  the  SliiMkin^^um 
ltn])rovi<mei)t,  with  all  its  fntucliifies,  appurtenaiiros,  wiit^^r  ri^hu 
subject  to  any  f^xi^lin^  lea.-4ca  of  water  righbt  under  leases  griuiti 
tbo  State.  I'lio  State,  bv  il&  ofliciul  rcnreecutulive,  had  made  a 
to  corl-ain  indiiridiialfi  which  contained  a  clause  prnviilin^  for  i 
foittirc  of  Die  tea»o  in  case  of  an  a»«t}nun<^iit  without  tlio  sitnction  i 
lessor.  T]i«  lease  was  assigned  to  a  t)urd  party  without  any  U 
sanction  or  concurrence  on  tbo  part  of  the  lessor,  but  the  litwor, 
scquvnlly  to  tho  asaij?ninent,  ncwpto<l  rents  from  the  a«sipiee. 
that  such  acceptance  amounted  loan  nbsohit<>  waiver  of  tlie  forf* 
clause,  nnd  nuidv  tho  leaso  valid  in  tho  bamls  of  tho  n8«gn<>c,  inv< 
Iiim  with  all  the  rights  of  the  orijiinnl  leasees,'  and  wua  therefore  I 
ing  upon  the  United  States  under  the  reservation  of  the  act.  l 
45,Jan.,lS8S. 

VII  B  I  b.  The  act  of  Congress  approved  August  1 1 ,  1888  (25 1 
417),  authimu^d  the  Secretary  of  War  "to  grant  leases  or  liceiM 
the  use  of  the  water  powore  oii  the  Muskingum  Kivcr  at  sueh  rati 
on  such  conditioni4  aiul  fornurb  perioibi  of  time  aa  may  seem  Xc 
iu»t,  e<piitnble,  and  e.\{HHlient  *  •  •  and  •  *  *  to  i 
leases  or  1i<-ctLsos  for  the  occupation  of  such  lands  belonging  t 
Unitwl  Stal4-s  on  said  Muskingum  Kiver  as  mav  be  re<|uirwl  To! 
sit^rs  or  for  other  purposes  not  iticonsislcnt  witli  tho  n^]uireiueD 
na^ngation."  Uniler  thi?t  statute  two  leases  for  periods  of  20  ; 
each  werograntiid,  but  neither  provided  for  a  forfeiture  of  thv  teii 
nonpayment  of  rent.  Held,  therefore,  that  the  Secretary  of 
could  not  terminate  them  on  ac4-ount  of  nonpayment  of  font^ 
advised  that  the  proper  way  to  terminate  them  would  be  to  liavi 
Imsee-t  execute  instruments  surrendering  (Jieir  terms.  C.  S096,  j 
IS96:  S242.  Jan..  1900. 

Tn  B  2  a.  T'nder  the  act  of  Congress  approved  July  2S,  180) 
Stat.  321),  the  Socrriary  of  War  has  authority,  when  in  his  discn 
it  will  Ik'  for  tho  public  gom),  to  k-ase  for  a  pcritKl  not  exc«iKlin( 
ycBi-s  and  revocanle  at  any  time  such  property  of  the  United  S 
under  lii^  control  as  umv  not  for  the  time  W  required  for  puhli^ 
und  for  the  leasing  of  wluch  thora  is  no  autliorJty  under  oxistint; 
proWded  that  nothing  in  the  act  should  be  held  to  apply  to  minei 
pltospbato  lands.  Under  tlus  act  iwvocabie  leaKoa  have  been  era 
m  u  number  u(  instances.  C.  8Sl,  Jan.  and  Apr.,  t8&$;  1700,  , 
ISSS;  £i02.  Mar.  and  Oct.,  1896;  4I()0.  May,  1898.  In  proctia 
loases  or  asugmui-nts  thereof  ore  required  to  be  in  duplicate.  C. 
179.  Any..  18.14;  AH.  Oct.,  1S94.  XTnder  the  express  terras  o| 
act  the  Secretary  of  War  has  no  authority  to  lpa.te  mineral  or  l 
pliate  lantb).  d.  3619,  Xov.,  1897;  6389,  67S1,  Hu'j  and  July,  1 
Iltld,  in  view  of  the  express  pi-oliibition  contained  in  Uiu  act 


'  Taylor"*  lADdlonl  and  Tenant,  see.  \Vt.  _ 

*  TnyIor'«  Ijuullnrd  and  Tciuuit.  8lh  ed.,  mc.  48$;  Am.  awl  Eng.  Boer, 
(liied.),  vol.  12,  p.  7ft8i. 
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28,  1892.  Bgwnst  the  leasing  of  mineral  or  phosphfttc  landi,  that  the 
Secretftfj'  of  War  co\il<)  not  grant  porniission  to  locuto  »nd  work 
niiticral  claims  on  a  military  reservation  cither  bv  lease  or  license. 
C.  7SSt,  Nov.,  1899;  972S,  Jan.  g9,  1901;  KOSh,  June  S6,  1901; 
107S7.  June  gS,  1901;  11888,  Jan.  IS,  1903;  19030,  Jan.  6,  1906; 
19S64.  ^>*-  *?',  1906.  Also  hfid  that  the  term  "mineral  lands" 
should  be  construed,  vith  reference  to  oMior  stalutt-s  roliiting  to  the 
public  lands,  as  inehiding  lands  chiefly  valuable  for  biiiliiint;  stone.' 
C.£70£5,Jtil)/S3, 1910.  In  ticeHftin  class  of  caws,  to  wit.  wliero  tho 
parties  applied  for  permission  to  construct  certain  buildlnf")  upon 
reservations  and  to  build  docks  in  a  Oovcmment  harbor,  revocablo 
leases  were  granted  in  lieu  of  licenses.*  C.  SS50,  SS56,  8378,  Jvitf, 
1897;  6920,  Fth.  27,  1899;  IH.94S,  Dee.  IS,  1905;  19254,  ^eh.  £0, 
1906;  S0S50,  Sept.  10,  1906. 

iJao  held  that  a  quartermaster's  dock  comea  witliin  the  purview  of 
tlio  net  of  July  28,  1892j  and  may  be  leased.     0. 1S9H0,  July  17.  1902. 

vn  ii  2  b.  A«  there  u  no  law  requiring  the  Secivlary  of  War  to 
call  for  bitLi  in  leasine  property  under  tlie  act  of  July  28,  IS92,  the 
amount  for  wliicb  it  moX\  m  leased  rests  in  his  discretion.  C.  S7S, 
Sept.,  1894. 

vll  It  2  c.  The  Secrelari.'  of  War  leased  a  part  of  a  mililanr'  reser- 
vation, the  rent  to  bo  paid  muntldy  during  the  continuance  of  tJte 
lease.  The  lease  provi(it*d  that  the  terra  should  be  thive  years  from 
the  12th  day  of  July,  18U4,  but  it  was  not  in  fact  executed  by  the 
Sccxetary  until  September  12,  1834.  Tho  lessee  entered  upon  the 
reitervation  about  tlio  latter  date  and  vacated  the  aame  on  July  12, 
18fl7,  the  date  of  the  termination  of  the  lease.  Iltld  that  in  pomt  of 
comptittition  the  three  years'  term  dated  from  July  12,  1S94,  but  that 
in  point  of  iritertat  the  lease  took  elfeet  only  froni  tho  delivciT  of  tlie 
instrument,  and  that  thei-eforo  rent  could  he  collected  foronfv  about 
2  veais  and  10  nionllis.'  C.  £7S,  Jidtj  and  Oct.,  1897;  1 1 195,  A[/r.  16, 
iSug. 

VII  B  2  d.  Where  property  was  leased,  under  the  act  of  July  28, 
1892,  and  tho  lessee  ret|ue«tcd  to  bo  relieved  from  the  payment  of 
furtlier  rent,  held  that  aa  the  lease  was  revocable  the  Secretary  of 
War  could  have  terminated  it  at  tho  expiration  of  any  period  for 
which  rent  had  been  paid,  and  advised  that  the  lease  be  regarded  aa 
terminated  on  pavment  of  rent  up  to  the  time  when  the  promises 
were  no  longer  held  by  tho  lessee.     C.  ll7.il,  Dee.  10,  1901. 

VniJ2  e.  The  act  of  July  28,  lS92,c.  3Iti,  authoiizes  the  Secretary 
of  War,  in  his  discretion,  to  "lease  (or  a  period  not  exceeding  five 
years,  and  revocable  at  any  time,  such  property  of  the  United  States 
under  bis  control  lu  may  not  for  the  time  be  requiivd  for  imhlic  nam," 
such  leasea  to  bo  "reported  anmiallv  to  Congicss";  but  docs  not 
presciibe  as  to  the  di»iKi«ition  of  the  m'tney.-*  received  as  rents. 
Section  3621,  R.  S.,  provides  for  the  disposition  of  public  moneys 
coming  into  tlie  piwssession  of  any  pereon,  and  paragraph  698,  Anny 
Regulations  (1889),  directs  that ' '  tlio  face  of  llio  ccrtjucate  or  receipt 
shall  "show  to  what  appropriation"  the  funds  belong.  Adirisett  tliat 
it  would  be  sulTicient  lor  any  post  quartermaster  or  other  disbureing 


'  Northma  Parifir  Ry.  Co.  i'.  S.KlrriiMK,  IS$  f.  S..  520. 
'  Sec  Op,  Atty.  Oen.  at  Uav  Ki  and  July  7.  IKfi.  21  Ow 
*  H(.<o  1'iiylur*a  landlord  uid  Teiiimt,  eighth  ed.,  nee.  70 
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oHin-T  into  whow  hnncU  ttuch  roiil-s  sliotilil  forae  to  tmU*  tho  clH 
of  thi^  piiyntent  ujion  his  wrtific»U«,  Icax'ing  it  to  the  War  Departn 
to  re|>oi-t  tho  Mm«  in  the  aggn^to  to  C'ongms  nt  the  una  of  i 
year.     P.  59,  369.  May,  1893.  I 

Vni.  It  is  imnrncl  icablo  for  C'otijnvss  to  provide  by  legislaticd 
ever}'  c\\»o  in  wnidi  a  licvnso  niny  \m>  granunl,  hecBU»»  uaforu 
n««ok-4itit^  for  ppnnjssioiis  of  various  kin<)s,  oftt'U  neodinj*  ititraod 
BCtiuii,  siiriii"  up,  and  thcso  can  only  l>e  met  by  an  excrt-iso  ofl 
nowi>r  of  tho  Exe(.'uliv»>.  Tlii*»t»  poriiiii^sioiM  are  not  iiJwuya  ffra( 
uv  fornml  written  lir^^nses.  Thov  mav  not  bo  rMltircci  to  wnlini 
all,  hill  niny  bv  entirely  informal,  oral  pcmiiffiioDS  U>  d<>  uct^t  vl 
would  othi-rnnjitoconstitiile  tiv^pas8«fi.  &iich  pemuBaions  arc  in  e( 
and  stibslanco  rcvocabU>  lircnai-^,  jti^t  as  much  aa  tlinso  expres^ 
a  written  instniuiont.  Indeed,  the  f^real  nia^  of  lioena«s  to  do  I 
of  variou!*  kinds  on  military  rrTten'aUontt  are  informal  permisBiond 
i\m,  character.  Whi-lhvr  it  br  to  mijuy  »onic  continuous  privilr^ 
to  do  SI  single  act,  makea  no  diir<>n>iK«.  All  are  in  elfi'ct  rcvoc4 
liceiii^ra,  emanating  from  tho  »au)u  authority.  And  the  only  ndtf 
ta^p*  of  tho  revocable  license  by  written  ins'ti-uuient  is  thnt'it  18 
nio-ilc'invcnicntcvidi^nrcof  ihopormLssion.  Many  Qct^  arc.  liowrl 
such  tliiit  it  would  be  ubsurd  tu  rosorl  to  written  ui»truni4>nt4  for  I 
pumiisc  of  grantine  pemibwinn  to  do  them.  They  are  siiiijijy  ori 
authorized  or  sileimy  pcnnitteil,  the  authority  being  tho  uuthoritjr 
tho  Pri'sident  executed  through  the  oommandinic  olficer  of  t  b«  pa 
At  every  large  powt  thoro  arc.  no  doubt,  a  number  of  such  ncl8  do 
daily  by  the  atithoritv  of  these  unwritten  i>erniission»,  or  imwritt 
pcvorablo  lieenaes.  "The  power  of  the  President  probably  doca  a 
extend  to  tb©  granting  of  licenses  for  tho  doing  of  aiiyihint;  whi 
would  btf  an  injury  to  the  nropcrty,  nor  can  He  grant  othr«r  tlu 
revocable  ponuis»tona,  but  tlicre  appear  to  bo  no  othor  rtistrictioi 
Ho  can  not  grant  licenses  that  are  not  revocable,  Tlie  power  i«  o| 
to  be  exercised  by  the  President  at  his  discretion,  subject  only  lo  tJ 
reatrictioaq  mentioned,  and  of  course  to  such  other  reetrictioos  1 
may  lie  impo!«cd  by  or  be  tho  result  of  acts  of  Congress.  The  acti 
July  lis.  18fl'2,  autboriwng  the  Secretary  of  War  to  grant  leases,  seelj 
to  nave  been  intended  as  an  extension,  certainly  not  as  a  restrictia 
of  his  power.  It  is  inapplicable  to  tho  purt>oso8  for  which  rovticoh 
Ijei-nsca  are  used.  Ami  tho  sixth  section  ol  the  act  of  July  S,  188 
(23  Slat.  103)  "to  pi-oride  for  tlie  disposal  of  abandoned  and  usele 
military'  reservations,"  authorizing  the  Secretary'  of  War  Ui  pem 
the  extension  of  roads  across  niilitary  reser\'alions,  tbe  landing  ( 
ferries  and  the  erection  of  bridges  thereon,  and  to  permit  cattlo  to  I 
driv<'n  across  them,  waa  apparently  inleQde<l  lo  confer  [wwer  on  hii 
to  grnnC  nioro  permanent  pri\-ilcgiw  than  revocable  lic-ensra  giv«. 
lioenso  is  a  bare  authority  to  do  a  C4*rtain  act  or  aerioe  of  ac(«  u|)on  tj 
land  of  the  licensor  without  pocnnssing  or  acquiring  any  estate  thotvi 
Tlie  Judge  Advocate  Oeneral's  Otlicc  has  a]wa_\-3  hold  that  tho  Socti 
tary  of  War  may,  by  revocable  license.  )iermit  o  temporary  U9 
teniiinnl>Ie  at  his  discretion,  tw  the  nublic  interi«ats  may  requirv,  i 
United  States  lands  under  bis  control,  provided  such  license  ooQ%-oj 
no  usufructuary  interest  in  the  land,  and  such  use  does  not  conllii 
'wilh  llio  puq>o»e  for  which  the  land  is  held.  The  word  license,  I 
applied  to  real  pn)])ert.v.  imports  an  authority  to  do  some  act  j 
scried  of  acts  upon  the  laml  of  ouothor.    It  passos  no  intcmit  u 
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land  itself  and  its  only  effect  is  to  legalize  an  act  which  in  the  absence 
fit  the  liivnsii  wuuld  constitute  a  trespass.     It  may  be  created  by 

[larul,  althoiieh  a  mritinji;  defining  the  exact  nature  and  scope  of  Iho 
icenae  is  preTerablt-,'  lu  18U1,  the  Sccietarv  of  War  decided  that 
military  reaen'ations  and  lands  occupied  bv  tfio  War  Department  are 
held  and  occupied  for  niililnry  ]uii'i)osi-3  only,  itod  that  no  licensee  for 
their  use  or  occupation  would  be  Riven  witliout  authority  from  Con- 
grc«is,  unlcio  such  use  or  occupatii>n  would  bo  of  aomo  benefit  to  the 
militaiy  serrice.  (Cii-c.  12,  A.  G.  O.,  ISDI.)  It  will  bo  noticed  that 
this  k  merelv  the  announcement  of  a  policy,  and  not  Iho  denial  of  tho 
existence  of  the  power.  And,  ns  a  matter  of  fact,  the  puUcy  thus 
declared  was  not  carried  out.  In  practice  it  ia  fully  recoenized  that 
tho  Secretary  of  War  may  thus  license  any  act  whicfi  would  not  be  an 
injury  to  tlie  property  rior  conflict  with  the  purpose  for  which  it  ia 
tuud.  This  is  giving  o  i-ea^onahlc  application  io  thu  rule  agninjat  the 
granting  of  usufructuary  interests  or  ))cmiii»uon  to  commit  waste. 
So  far  as  the  "sectarian  purpose"  for  which  a  license  mar  be  required, 
is  c<mcerned,  it  is  evident  that  «uch  purpose  does  not  aflcct  the  power 
Ui  grant  the  U cense  but  the  policy  of  granting  it  only.  In  the  absence 
of  action  by  ( 'ongress.  tho  exorcise  of  (lie  i)ower  restti  in  tho  discretion 
of  the  President,  and  the  ])urpoBe  cen  be  no  restriction  on  his  dis- 
cretion, except  in  so  far  that  it  must  not  be  inc^impatible  with — that 
is,  an  interference  with  or  un  obstruction  to^ the  general  use  for  wliich 
the  land  b.  held.'  C.  18961,  Feb..  1897;  SSW.  May  iS,  1900;  I0$e4, 
June  11  and  Aug.  27,  1901;  S9S4?.  N<rv.  17,  1911. 

'  Rice  OB  Real  Proportj-,  p,  5(6. 

»  Under  AaM  at  Aug.  1,  IHDO,  the  Altoniey  Ooneral  <I0  Op.  fl2»)  said; 

"It  ba«  beea  the  practice  for  many  y*m  for  ibu  Secretory  of  War.  uid  sometime* 
the  PwiHident,  •  *  •  ,to  grant  revocftblti  lir^ns™  lo  indivjiliialit  to  imler  iiuoh 
miliiary  rviwn'atjons  and  praeciit«  undertaltinin  there  which  may  be  beimficUI  to 
tlie  mifilury  bntnch  ol  the  public  service  bh  well  tm  odvaotagcinu  lo  the  liiiensNs. 

''  For  many  ycon  a  port  of  \h«  U-orlu  of  tho  Boltimoiv  it  Ohio  Rtulroad  Co.  was 
Inid  l)v  a  revocablo  hc«iiM  on  a  part  of  the  Ivid  at  Haipora  Feny  used  by  the 
UtiiO'd  SlalM  fcr  a  tnanulactory  ol  amu.  Uudt-r  :>  niinilor  liceiue  a  -^xl  ot  Qxi  land 
boloQgiag  to  tho  fort  at  Old  roiut  Comfort  wsa  allonTKl  to  be  twed  an  ft  rite  for  a  hotel, 
and  in  l86t  Praudent  Lincoln  gave  a  liceose  of  Ibia  kind  to  a  railroad  Gotnpaoy  to 
tiM  a  part  ot  the  Ooveniment  land  at  Sandy  Hook,  and  in  1860  onutlier  license  woa 
granted  le  uid  com]icuiy  to  u*e  port  of  th«  aamo  land  'lo  Iodb  m  it  may  bo  coniid- 
nwd  expedient  and  for  tho  pubtle  inlerost  by  the  Secretary  ol  War,  or  other  proper 
officer  of  the  GovemEoenl,  in  cbar)^  of  the  United  Stales  landa  at  Sandy  Book.' 
(See  JG  Op.  212.) 

"In  ihu  COM  the  lify^iiiw  ipplicd  lor  [to  coiutruct  an  irrintjnj;  ditch]  teUte«  to  a 
military  reeervatJoneiluat^d  In  uii  arid  region,  and  therefore,  in  view  of  the  adrantue 
to  F«Ti  Solden  of  tho  ium-  uf  thin  prater,  and  in  view  of  the  frequent  oxercits  c«  a 
rimiUr  power  by  granting  auch  liceD«ea  w  «-<-s«ioni  have  arieea  through  eo  many 
yean,  It  Menu  CH«r  thut  such  license  may  be  gra&ied,  ttie  nine  to  be  under  wl-LI 
coiuidered  restrictlun;  and  rovucable  at  the  will  und  plciuureof  the  Hooetory  of  War." 

See  olao  opuiion  of  Attorney  General  GrigjpKXXlI  On*.,  34a),  where  itaaaid: 

"The  long-continued  exercue  of  a  power  of  this  kind  by  the  Secretary  of  War,  and 
the  open  and  notorious  use  ot  Government  rcMrvatiuusbrmich  I iceoMiee  without  I<gi«> 
lativo  objection  from  t:ongreM,  and  with  the  adoption  of  no  legislative  rulee  umn  the 
■nbject,  Implies  the  tacit  aasent  of  CongreM  to  this  ciulcon.  Ai  the  same  lUn«,  1  deem 
it  proper  to  cnl  1  your  attention  U>  the  ftw^t  that  ttai*  ciiatom  can  not  bn  maintained  upon 
any  ground*  except  tho  booeUt  of  the  public  intetMte,  either  directly  or  indirectly. 
It  can  not  be  wed  aa  a  baela  for  graDtiiig,  under  the  cube  of  a  temporary  license,  a 
subalantklly  pcnniuiuiii  right  to  molntn^  a  nulmad.'*^ 

The  pmctico  .ibovo  frtcrmii  lo  appear*  to  have  since  obtained,  except  in  the  clasi 
ofcanecovere'l  hy  the  later  uplnloiu  uf  the  Attorney  General  ot  Hay  19  and  July  7, 
1897  <21  Op-,  5.17.  &S6>.  For  ■  publinliod  lint  of  the  rerocablo  licenMw  granted  by 
the  SecretMy  of  War  between  Jan.  1, 1893,  and  Jon.  I.  \W7,  and  oi  revocable  leaoea 


ay^-  A  lornuu  Hcc«pianco  ot  a  license  la  not  in  genoriu  neoiessti^ 
he  crautee,  bv  iicting  uuilor  it,  stilliciciitlv  indicates  itA  iirront«iMy 
\69,4IS,  Ma\i,  1S93;  C.  155,  Dec,  ISOJ^:  630,  Mar..  tS!)5;  lom 
'me  7, 1901;  1^995.  Jvly  5.-J,  IdTlZ.  . 


VIII  A.  A  license  is  ilefmeil  aa  a  bare  authority  to  do  a  certain  «rt<r 
seriM  of  ac-u  upon  tho  land  of  the  licensor  u-itbout  pocoBMine  otj 
af(|uinng  any  «itat«  therein.*  R.  SO,  619,  Aug.,  ISSO.  Tb«  Sws*-! 
tary  of  Wnr  nmy,  by  revocable  liceotie,  jinriiiit  n  tvmponry  UB^J 
terminable  at  bis  diiM-rction.  a»  tho  public  iiitt'rt-sla  may  require,  el! 
United  Stntfs  ItuiiU  under  his  contml,  pruviiUil  such  li(-«nso  oonrm 
no  UHufrurlunry  interest  in  the  Innd,'  nnd  stivh  use  dot^s  noteoniM 
with  the  purpose  for  which  tlie  land  is  hold.  It.  49,  4SHJ,  S'ov.,  SSSi; 
C.  SS5,  Sept..  1894;  ^9G1,  Feb.,  1897.  The  SecroUiry  of  War  mt 
grant  to  a  civilian,  not  a  Govomment  omplo^co,  a  revocaUe  licoM 
to  reside  and  do  bnsiness  on  a  military  roeon'atioa.  C  SOji,  3IS,  Stfli 
IS94.  A  fornud  acceptance  of  a  license  is  not  in  genoral  neoiessti^ 
tlie         "       '         '■  ■      ■■       ■•■  ■     -■    -    .■     -       ■- 

P 

Jun 

Tin  A  1.  .\n  instrument  termed  a  ruvorublo  license,  hut  vhich  it 
effect  is  a  grtuil  of  «n  inlerwt,  is  iii  excess  of  executive  authority  and 
iuuperative.  Thux  un  oxucutivo  permit  to  erect  upun  Ignited  AuiUt 
land  a  htiililing  amounting  to  a  pennaneiit  improvement  to  be  \isti 
and  occupied,  or  disposcxi  of,  by  tiio  licensee  at  his  discretion  as  lli 
property,  is  not  a  legilinuite  revocable  license;  ia  in  furt  (or,  if  vali 
would  be)  irrevocable  as  conveying  a  usufructuary  intoreet.*  P. 
49,  Jan.,  1890: 56, 368,  iVw.,  iSifS;  €.  329$.  June  17,  1S97/  6960,  Avi 
31, 1899:  10766,  June  ST,  1906;  ISS73,  July  11, 1905;  S£S40,  A'ov.  ti 
1907,  Mar.  15  and  Apr.  17,  1908;  SS60O.  Jan.  10,  1908.  So,  a  M 
called  revocable  hcense  to  reside  upun  and  c-ullivnte  cort^am  laai 
of  tho  Vniled  States  at  a  fixe«l  rental  nametl,  hild  really  a  loase  nt  will 
conveying  a  usufructuary  interest  ami  not  leeal  in  tiie  absence  (^ 
authority  from  Congress.    P.  54,  St2,  June,  1S9S. 

Vin  A  2.  A  license  does  not  iustifv  any  use  of  the  property  otiut 
than  as  specified  in  th«  grant.  It  is  Uierelore  not  assigiiablo.  S.  SA 
603,  June,  ISSS;  C.  639,  aVov.,  1894;  H^^,  Dm.,  1895.  And  a  tran* 
for  ot  it  avoids  tho  Hc-enso.  P.  4^,  4&6,  Sept.,  1S90.  Thus  held  tM 
on  asaignmetit  to  another,  bv  the  holder  of  a  Ueciise  to  ere(;t  n  hotel  od 
tJie  military  reser^'ation  of  Kort  Monroe,  was  legally  ioopurative  an<l 
an  ttvoidauce  of  tho  license.     P.  44.  -<?■'■  "'C^  ISSO. 

VIII  A  2  a.  Where  a  joint  res4>Iution  of  CongreiM  aulhorizcd  llm 
Secretary  of  War  to  grant  an  Army  and  Na\y  oontraolor  at  Fort 
Monroe  "permission  to  rebuild"  at  that  po»t  a  Mtorehouse  "upon 
such  conditions  and  under  such  restrictions  as  the  Secretary*  of  War 
shall  deem  compatible  with  the  interests  of  the  Government,"  it  wnS: 
held  that  the  resolution  only  authorized  the  Secretary  of  War  to  grant 
a  license  to  build  on  and  use  binds  of  tho  United  Statra  and  did  not 
authorize  him  to  grant  an  interest  in  the  same.    So  the  liceiutc  tlius 

gnnted  duiitig  the  mno  puriod  undfir  lJ)e  act  of  July  28,  1803,  aee  public  (hx-UBivnt 
[aot  niuaboMd),  dtacribM  u  (otlowR:  "GnotiaK  DMiaiia  tot  th»  urvupaocx  <>r  usv 
of  lalUuiyKwrvaUoiwforDoiuaiUtarynurpoMstll.  Ben.  3fiO.  MUtCoug.,  2d  Mm.,  ia 
tho  HouM  of  R«praiMiutivoa,  Fob.  8, 1807)." 

Penaunon  to  luid  («mM  and  to  orert  bridaM  on  aiilitwy  Macrvatiou  aad  to 
cattle,  ■b««p,  or  olh«r  Oock  auimalti  ucroM  Ibe  auno,  1»  mated  by  ibe  ~ 
Warunilefioc.  6o(thoBclti(ronj[Tn»»pprovod  Julyd,  18W. 

■  Anuell  oa  WaUrcaunoB,  U7. 

■  A  UoeoM  OoaCen  "uo  ia(«ru(it  whattvtr  in  tli«  Uiul  lunU."    lit  Op. 
i\3.    ScealaalSid..  638. 

■Soi]210p.Alty.Q<»i.,MI. 


PUBLIC  PBOPKRTT  VTH  A  ». 


953 


P'^nated  not  being  assi^nblt*,  advistd  thitt  in  Hcu  of  the  {tpprovnl  oF  a 
nroposod  transfer  thcr«>of  n  revocable  lici-nse  be  issued  to  the  trnns- 
ferec.     C.  639,  Nor..  IS94. 

Vni  A  D.  A  license  to  po  ujion  lund  of  the  Umted  SUtes  will  not 
flulbonzo  the  licensee  to  take  public  property  tliprelrom.  Ilrld  that 
the  Secretaiy  of  War  waa  not  empoweretl  to  griuit  a  revocable  license 
allowing  the  licensee  to  gather  tlie  fniit  from  trees  growing  npon 
Govoniinent  land,  such  fruit  bi'ine  public  property,  disposable  only 
by  (Vnigre-ia.     P.  56,  1S4,  Oct.,  ISOS;  C.  ISSfiO,  Anq.  5,  1905. 

VIII  A  4,  The  city  of  Miles  City,  Mont,,  nppUiil  to  the  Secretary 
of  War  for  permission  to  enter  npon  the  Fort  Kpofjh  Military  Reserva- 
tion and  nmke  cuts  for  the  pur|>08c  of  slrnighieiiing  the  channel  of 
Tonftue  River,  forming  the  boumlarj'  of  the  reservation,  so  as  to  pro- 
vent  its  encroaching  uiton  the  city.  The  proposed  work  would  prob- 
ably throw  l7o  acres  of  the  rtvtcr^'ation  to  thcoppoiiitosideof  the  new 
channel,  thus  resulting  in  a  )K-nnanent  change  and  perhaps  in  perma- 
nent damae;o  to  the  rescrvalion.  Htld  that  the  Secrcttiiy  of  War 
would  not  ne  empowere<i  to  grant  a  Ucense  in  such  a  c^se,  and  that 
Congress  akme  could  authorize  the  use  of  the  land  and  operations 
designed.     P.  D.  S.  Aug.,  IS.9^. 

VIII  A  4  a.  Ufld  that  the  Secretary  of  War  \a  without  authority  to 
license  the  commisBion  of  wast4>  upon  miUtarj-  reservations ,  or  under 
the  act  of  July  28,  1S92,  to  lease  them  for  a  purpose  which  would 
amount  to  waste;  but  the  rule  here  staled  has  not  been  strictly 
observed  in  practie^^.  C.  S870.  3930,  Feb.,  1897;  3619,  Nov.,  18!f7; 
4U6.  May.  189S;  7900.  Apr.,  1900.  Held,  therefore,  that  a  license 
to  take  earth  from  a  military  reservation  to  be  used  in  the  manufae- 
tuTi-  of  brick  would  be  of  doubtful  validity.  C.  4126.  Mnv.  1898. 
7900,  Apr..  1900;  8141.  May.  1900;  tUSl,  Oct.,  1901;  168g7,Aug. 
St,  1004;  27798.  I'H.  and  Mar..  1911. 

Vm  A  4  b.  HfU  tiiat  the  act  of  July  28.  1892  (27  Stat.  321),  in 
excepting  "mineral  or  phosphate  landa^'  from  the  authority  therein 
given  toTeasosuch  lands  "as  may  not  for  the  time  bo  required  for  the 
public  use,"  should  be  regarded  as  withholding  from  the  Secretarv 
of  War  authority  to  nennit  of  the  use  of  such  lands  under  revoLubfe 
license.  C.  S9!i'47,  Aw.  18, 1911.  Wliere,  however,  a  valid  location 
of  a  mining  claim  was  made  prior  to  the  order  declaring  the  resen*a- 
iion. hfM  that  the  working  of  the  claim  should  be  permitted.  C. 
S8(S:i7,  Sept.  1,  1911.  Also  h^Id  that  permission  may  be  ^ven  for 
dredging  iho  channel  of  a  creek  within  a  reservation  for  the  mipmve- 
ment  of  navigation  without  regard  to  the  fact  that  gold  may-  be 
obtained  in  the  process  of  dre<^lgiug,  C.  $5094,  •'une  //,  1909' and 
Mar.  11.  1911. 

VIII  A  4  c.  In  an  opinion  dut«d  Mny  19,  1897,  the  Attorney  (u>n- 
erul  held  with  reference  to  the  hcenso  for  tiio  construction  of  a  Koman 
Catholic  chapel  on  the  West  Point  reservation,  that  the  Secretary  of 
War  had  no  authority  to  grant  it.  He  also  held  in  an  opinion,  dated 
July  7,  1897,  tliat  the  Secretary  of  War  had  no  authority  to  grant 
permission  for  the  erection  of  a  Bethel  rending  room  aii<l  librar)- 
wilhin  tho  military  reservation  on  SIup  Lslaml,  Miss.'  By  act  of 
July  8,  1S98  (30  Stat,  722).  the  Secretary  of  War  was  given  authority 
to  permit  the  erection  of  buildings  for  reJigioiia  i)urpo8e8  on  tho  West 
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Point  rc--d«rvation,  but  no  such  authority  hna  been  ^veQ  with  refer- 1 
ence  to  other  militBiy  rMervntiontt.  Adi-ised  that  under  the  opinions  | 
of  the  Attorney  (tenoral  above  ciUmI  the  SccrcUiy  of  War  wbs  with- 
out uuthority  to  li<!«ni^4>  the  construction  of  a  buiIdiuK  for  a  Roman 
Catholic  chapel  on  the  Fort  ilanciick  Milit-ary  U<.-«wrvalion.  C.  6060, 
Avg.,  1899.  Similarly  advieed  with  re«pe<;t  to  un  applicalioQ  for 
license  to  erect  on  the  same  reservation  a  building  (o  bo  umhI  exclu- 
«vdy  for  Union  Pi'oli'sUnt  woi-sliip.  C.  ^SHJ,,  Sept..  1898;  IS27S, 
J\t}\l  IS,  l'J05;  sons,  Aug.  6,  1906.  Also  with  wspoct  to  «n  op^)li- 
cntmn  for  n  license  for  a  proposeit  Young  Men's  Christian  AiW'iciMtum  ; 
builUin;;  nn  the  Fort  Hancock  MiliUrv  Reser%-ution.  C.  1076H,  Juhj 
10,  1901.  After  the  pajwage  of  the  act  of  May  31,  1902  (32  Stat., 
262),  aulhonziiii;  the  Secretary  of  War  lo  lice'nse  the  construction, 
by  the  Voung  >ien'»  Chmtian  Association,  of  such  building  sa  their 
work  for  the  promotion  of  tlic  "welfHi-e  of  the  garrisons  may  require," ! 
htU  that  this  authority  sliould  be  regarded  iia  p^'inii  the  assent  of 
Congress  to  the  cunfttniclinn  of  Imiltiiiitw  for  stricliy  nunKcctanan 
use^,  for  the  pumoses  specified  in  the  Hlutute,  iiJthou;;h  not  vonstrudcd 
by  the  particular  body  named  in  the  statute;  and  that  a  licen.'ift 
might  be  given  for  the  ctinslruclinn  of  ti  chnpel  tit  Fort  Sam  Houston, 
Tex.,  as  a  place  of  worship  for  all  denominations.  C.  18S7S,  July  IS, 
1906. 

On  the  api)1ication  of  a  railway  company  for  permission  to  con- 
struct a  railway  tunnel  under  Fort  Mason,  Cal.,  hM  that  the  cbarw 
act«r  of  the  improvement  and  tho  purpose  for  wltich  it  was  desired 
were  inconsistent  witli  the  nature  of  revocable  license.  C.  21619, 
June  13,  1907.  Similarly  htld  with  i-espc^t  to  the  application  for  a 
license  for  a  tunnel  for  sewer  outlet  across  the  reservation  of  Fort 
Lawton,  Wash.     C.  £1851,  July  S6,  1907. 

Vm  A  4  d.  Licenses  to  enter  upon  and  use  lands  of  the  United 
States  have  generally  been  giiai-ded  with  such  conditions  ns  to  pre- 
wnt  auv  pernioneiil  injury  to  Ciovcruineut  jiroperty.  IhU  that  a 
revocable  license  might  Ije  given  to  a  farmer  to  use  for  irrigation  the 
water  flowing  on  a  reservation  and  not  needed  for  (he  purposes  of 
tbe  command,  piuvided  it^  use  b}'  him  involved  no  material  dama^ 
to  the  land  or  other  pubhc  property.  R.  46,  S,  Jan.,  188B;  P.  d.  5, 
Aug.,  189$. 

vm  A  4  e.  The  Army  appropriation  act  of  March  3,  1911  (36 
Stat.,  104S),  gives  authority  to  dispose  of  surphis  ir«  and  clcctrio 
light  and  power  "on  such  terms  and  in  accordance  with  such  regula- 
tions a.'*  may  l>e  prescribed  by  the  Secretary  of  War."  but  gives  no 
similar  aullTority  in  rc:«pcet  to  the  sale  of  i«ui'j)lu8  water  from  a  poHl 
water  system.  fMd,  on  the  application  of  the  municipality  of  Par- 
ang, Muidauao,  P.  I.,  to  make  connection  with  the  water  main  <if 
tile  military  post  at  that  j>lace  and  to  use  the  surplus  wat<>r  raised 
by  the  Government  pumping  plant,  that  the  authority  conferred  by 
said  act  of  March  :),  li)l  I ,  wiui  not  broad  enough  to  cover  the  «alu  of 
water  that  is  being  acquired  or  appropriated  by  the  Government 
from  day  to  day,  but  tluU  an  arrangement  might  legally  be  made 
whereby  tho  town  would  auijply  tlie  fuel  uiid  labor  for  the  purpi)so 
of  pumping  water  over  antl  above  the  supply  nc<'dcd  for  military 
purposes  and  would  receive  the  same  through  the  Government  bvs- 
tem;  and  that  this  would  not  be  a  sale  of  property  apiinipriatedoy 
the  Govcmuicnt,  but  a  licunM  to  raceivc  water  through  thv  Qovora- 
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meiit  sysltfm.  C.  S13S4,  Apr.  13,  1907.  Similnily  hthi,  with  respect 
til  conncctinK  the  railway  station  with  the  post  water  system  at 
Mndi»oii  Barracks,  N.  Y.,  tlio  f>08t  being  ditvcUy  iutvix-sted  in  the 
sanilarv  c<mdition  of  said  station,  the  railway  company  to  supply 
such  labor  and  fuel,  as  a  pi^portional  «haro  of  the  operating  expen^eti 
of  the  plant,  as  the  post  foiumander  might  determine  to  be  equitable. 
C.  SaoaS,  Aug.  22  and  Dec.  ti,  1911.  Btld,  «L*o,  that  a  license  might 
properly  be  given  to  connect  certain  houses  built  fur  the  occupancy 
of  enlisted  men  and  their  famihos  and  situated  just  off  a  military 
reMrvAtion  with  the  post  water  sj-stein.  the  waWr  so  withdruwti  to 
be  for  the  use  o(  the  enlistod  men  and  their  fumiUes  only.  C.  SS686, 
June  20,  Uill. 

VIII  A  5.  Congiiess  lius  ivt  power  to  grant  or  to  pix>vide  for  granting 
a  Ucense  to  establish  and  operate  a  ferry  acrass  navigable  waters  oi 
the  United  8tnte»  nt  a  point  witiiiii  a  State,  or  to  prohibit  the  opera- 
tion of  s  ferry  at  such  point.  This  is  a  matter  wliich  cornea  within 
the  police  power  of  a  state,  and  it  has  uniformly  been  held  by  tho 
courU  that  the  St.ates  did  not  surrender  that  power  by  the  adoption 
of  til©  Constitution  or  otherwise.  But  the  Secretary  of  War  may 
givu  a  revocable  license  for  the  landing  of  n  ferry  (duly  lic«-iised  bj'  tho 

firoper  loeal  authoiitv)  at  a  pier  of  the  Uniled  States,  providing  siieh 
atiding  may  l»e  maile  without  injuiy  to  the  pier  and  so  as  not  to 
involve  an  cxclusiv(>  use  of  any  part  of  it.  P.  58,  4^0,  Mar.  189S; 
C.  14720,  Junr.  ;.WW. 

VIII  A  li.  Where  a  stock  of  musical  instruments  had  accumulated 
in  excess  of  the  legitimate  demands  of  iroups,  held  that  in  a  case  where 
the  welfare,  comfort,  and  contentment  of  the  enlisted  men  of  the 
Army  would  he  promoted  by  their  use.  the  Secrctarv'  of  War  may  per- 
mit their  use  by  members  of  a  volunteer  band  at  a  post  (volunteer  in 
Iho  sense  thai  the  bund  is  not  one  that  has  been  authorized  by 
Congress).     C.  23870,  Sept.  21, 160S. 

VIII  B.  Revocable  licensee  (other  than  those  instanced  in  the  fore- 
going paragraphs)  for  the  temporary  use  or  occupation  of  the  soil  of  a 
mihtary   reservation    have   not    (infrequently   Ijcen   granted    under 

£  roper  regulations  by  the  Secretary  of  War.  As,  for  example,  a 
cense  to  occupy  the  land  for  target"  practice  bv  a  gim  club  {P.  d,  !fl, 
Jan..  189S) ;  for'lhe  laniUng of  boots  CP.  a. 218, 'Mar..  1887;  P.  B, S43, 
Mar.,  1889 ;  for  the  landing  of  a  submarine  cable  (P.  a.  168,  Drc,  1888; 
P.  B.  172.  Mar..  1888,  ajidS3S.  t'th.,  1889) ;  or  for  use  as  a  bathing  beach 
(P.  c,  290.  June,  1S9I):  to  occupv  vacant  buildings  (P.  b.  IS6.  198, 
Jan.  and  Apr..  1888;  P,  c,  84.  Jon..  ISSI),  and  17S.  June,  1890);  or 
unuaed  defenses  aueh  as  a  Mortello  tower  (/',  n,  4'^-  -/'Jj/.  1887;  P.  c, 
4£7,  Apr.,  1892);  to  erect  a  temporar\' building  for  telephone  office 
IP.  A,  S49,  May.  1887;  P.  B.  231,  JttM,  1888);  for  a  storehouse 
IP.  c,  138,  and  134,  Apr.,  1890);  for  refuge  for  fishermen  (P.  B,  354, 
Apr.,  1889);  for  a  church  (P.  n.  45.  Jmm,  1887.  and  416.  June, 
1889);  for  a  schoolhouse  (A  B,  45,  June,  1889);  for  a  keeper  of  a 
life-saving  station  (,C.  817.  Jan.,  1895);  lo  put  up  a  stockyard  or 
ahipping  pens  for  cattle  to  be  transported  by  railway  (7*.  a,  1$3,  July, 
1888);  To  carry  a  road  aeros-s  a  part  of  the  land  as  a  eonvenient 
continuation  of  a  town  street  {P.  c.  6.  Oct.,  1889);  lo  lay  a  track  for 
a  Iramwav  or  temporary  railway  (P.  A,  99,  July,  1886;  P.  B.  23.  Juni, 
1887,  and  S55.  Apr.,  'lSS9;  P.  c,  213,  Oct.,  1890;  P.  u,  131,  Ffb., 
1893;  C.  10624,  June  11, 1901);  to  extend,  maintain,  and  operate  an 
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eloctrto  railway  acrow  a  reservation  (C  tISS. 
Apr.  18, 1004);  to  a  railway  company  t«  bull 
Jaag,  i897);  to  erect  polwi  and  carry  a  line  ) 
telephone  couuuumcatioii  (P.  &,  ITS,  Jan.,  J8i 
P.  D,  77,  Dec,  1S92)-,  lo  canr  an  electric  wii 
bridge  {P.  A,  ISSaiuiiOI,  Mar..  ISS7;  P.  d,  li 
Feb.,  1800)'  to  lav  undereround  pipes  for  i 
108,  lis.  Juhi.  1^86,  and  Sit,  Mar.,  1887; 
P.  c,  4Sl,  July,  1802;  P.  t>,  UlS.  June,  18ff3, 
Sept.,  1894);  to  construct  an  inigAtiiig  ditch 
Dee.,  1886;  P.  B.  78,  Auo.,  1887,  and  475,  Au 
1889,  and  376,  Dec,  1891). 

VIII  B  1.  Held,  with  n:«p6Ct  lo  tlio  use  foi 
at  Fort  Bayard,  N.  Mf>x.,  that  the  mail  faciU 
as  a  suflicK-tit  considoration  for  placing  a< 
service  of  the  Post  Office  Department,  simili 
be«))  made  at  a  lumibcr  of  other  ]nKit»;  tlini  tl 
boxes  in  the  Post  Office  Department  ia  tpgul 
tiie  Post  master  (tpncral  can  not  waive;  ami  t( 
tnenlt;  (or  the  use  of  such  room  shoulil  be  col 
anftolhepiiblicinloresl.     C.26ti77,  Mar.  17.. 

Vin  C.  If  thu  United  Statos  acquires  a  miti 
to  tho  public  casement  in  a  highwav  acrotin 
acciuiro  exclusive  jurisdiction  over  tiio  resprv 
Irol  and  rofculate  the  use  of  the  public  ea.<K 
romains  in  the  li'gislature  of  the  State'  Wfi 
reservation  was  in  the  State  of  New  York,  it  *i 
of  tho  State  liighway  authoritins  and  of  the 
of  tlic  foe  to  tlie  highway  within  the  limits  a 
be  ncccfwarv  to  aiitliorize  the  constniction  o 
an  clcctric-light  line  on  such  highway,  the 
under  the  laws  of  New  York  a  burden  on  tl 
easement  for  a  litghwiiy.  If  tho  fee  to  llu 
by  a  private  individual,  the  railway  and  line  < 
wilhont  his  c<inaent  on  payment  of  just  col 
highway  was  on  a  reservation  held  by  tlie  Ul 
purposes,  there  wa«  no  power  in  the  State  to  ft 
tiun  of  any  part  of  such  reservation  without  tl 
States.  In  the  absence  of  statutorv'  authorit 
could  not  give  the  consent  of  the  United  Sla 
easement  to  the  liighwny,  or  rather  so  oa  to 
on  tho  fee,  but  ho  could  permit  the  railway 
on  the  highway  under  a  license  wliirh  would  i 
on  (ho  fee  ami  woulit  be  revocable  by  him  al 
to  be  issued  preferably  after  the  parties  app 
obtaijiei)  the  nec«ssarv  consent  from  the  pro] 
of  llie  St!it4>.  C.  120,  1545,  May  and  JiUy, ; 
JOIfig,  Au^.  16,  1004. 

Vni  D.  Tlie  Secretory  of  War  is  not  cmpt 
cable  license  to  Uite,  any  more  than  to  lea-ne, 
to  the  United  States  or  under  his  contrcd. 
1%U9  where  the  United  States  did  not  own  c 
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hac]  bpcn  rroctvd.  under  appropriation  by  Congniss.  certain  struc- 
luros  for  the  Unprovomeat  of  navigalioo,  ns  cribe  and  pilework, 
kfld  that  lut  it  had  no  interest  in  the  itoil  but  onir  a  right  of  comwrva- 
tion  of  (such  structures,  it  could  not,  through  tK«  Sccrutar>'  of  War, 
grant  a  revocable  license  to  use  the  lana  for  any  purpose  which 
would  int<'rfere  with  the  owner's  rights,  without  hw  roncum-nc*. 
P.  40,  4£.  S32,  Mar.  and  Apr..  1890.  fJfld.  however,  on  the  applica- 
tion of  the  oniier  of  the  land,  that  permission  mijrht  be  pven  such 
owner  for  the  njniitruction  of  a  <lock,  it  fully  n))penring  that  it  would 
not  injure  the  dike  or  obstruct  navigation.  '  H.  Si,  6U0,  Mar.,  1887. 

Vni  E.  A  revocable  license  to  jfo  upon  a  niilitarv  reflervation  and 
use  the  land  for  a  pur|)oso  not  aliecting  the  inlercjtt^  or  convenicuoo 
of  the  military  authorities,  is  an  assurance  to  the  person  that  he 
will  not  be  molested  as  a  tre«pas!ter  while  his  license  remains  unrc- 
voked.  When  revoked,  he  may  bo  required  to  remove  his  property 
without  unreasonable  delay.  P.  60,  J^SO.  Dec.  1891.  ftTiere  certain 
cattlemen  were  permitted  to  erect  a  t«mporarv  fence  on  a  military 
rcacrvatiou  and  later  the  permission  was  withdrawn,  htld  that  they 
should  be  alhtwed  to  remove  the  materiab.     It.  49,  015,  Dee.,  1885. 

Vm  E  1.  Where  the  track  of  a  railroad  company  was  located  upon 
n  military  reservation  by  boense  or  sufferance,  tbe  company'  buviii<;  no 
riKht  of  way  granted  it  by  Congress,  held  that  the  companv  could  be 
ejected  by  judicial  proceedings  and  itA  property  moved  off  the  nsscr- 
vation;  biit  advUed  that  a  new  location  be  designated,  to  better  accom- 
modate the  requirements  of  the  command,  and  that  the  company  bo 
givcu  notice  to  move  'tis  tracks  to  thodcsignated  location,  for  tno  occu- 
pation  of  which  a  revocable  license  may  ne  given  it  bv  the  Secretary 
of  War.     /'.  4H,  324,  Aug.,  180(1;  V.  I6&,  Aug.,  18.%. 

IX  A  1.  Htld  that  the  term  "military  stores,"  in  section  1241, 
R.  S..'  covers  property  purchased  for  works  of  fortification,  but  not 
property  nurcha-sed  for  the  civil  works  of  river  and  harbor  improve- 
ment (C.  S419.  Atiii.  7. 1897;  10£72.  Apr.  £1,1901);  but  that  the  regu- 
lations  as  to  property  accountability  cover  all  property  under  the 
control  of  the  Secretary  of  War.  inclmliog  river  and  harbor  pn>|icrty. 
C.  S4I8,  Aug.  e,  1897;  3419.  Aug.  7,  1897.  Hdd,  however,  that 
paragraph  679,  Army  Kegulatinna,  1805  (G91  of  191(1),  providing  for 
the  disposition  of  "military  st^oreti  and  public  property  condemnixl 
and  onlered  sold,"  relateil  only  to  public  property  m  the  custody  of 
the  military  establishment,  and  did  not  apply  to  property  in  the  cus- 
tody of  the  Chief  of  the  Supply  Uiviition  of  the  War  Dejiartment,  and 
pertaining  to  the  War  Department  as  a  civil  eslabUshmeut.  C.  3774, 
Jan.  10,  1898.  Ako  htld,  with  respect  to  the  inapection  of  riverann 
harbor  property,  that  the  Secretary  of  War  mij^l  authorize  this  l« 
be  done  bv  division  engineers  on  their  tours  of  inspection.  C.  5B6S, 
Dec.  89,  1898. 

IZ  A  1  a.  Held  that  it  is  doubtful  whether  empty  barrels,  boxes, 
crates,  and  other  packages,  together  with  metal  tuminfJB,  scrap 
mctuls.  ground  bone,  and  otherwaste  products  of  manufacture  whicn 
accumulatf*  at  arsenals,  depots,  ami  militanp'  pimts,  constitute  "uitli- 

' Section  1241.  R.S.,  pn>vida>  'hul:  "The  Fi^ideot  may  caum  lo  b«  mid  any 
military  Horeo  which,  upon  proper  in»pecti<:'n  or  •nrvc)',  appear  to  be  datuaeCil  or 
unmiitahlff  (or  tho  public  sarvice.  Such  iiupui-tion  or  aurv^v  ahall  lie  made  by 
oflii'ciB  (le^JRauad  by  tho  Secretary  of  War.  oad  Uie  ale  aliall  ue  made  under  ragu- 
lationfi  prescribed  by  bun." 
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tury  stores"  m  tli«  simiku  in  wliicli  those  words  are  used  in  sectia 
1241  R.  S.,  aa  no  inspection  or  itiirvey  wotilil  lie  necoeaary  to  detarmil 
whotlivr  KUcli  urliclra  wcro  in  ract*"diiina^iMl  or  uiMuitublc"  or  I 
■ecertain  how  they  became  so.'  C.  tS688,  .Vop.  W,  I90t,  and  Feb.  £ 
1908. 

IZ  A  2  a.  Section  V241 ,  R.  S.,  provides:  "The  Preaident  may  caul 
to  be  sold  any  military  stores  wliich,  upon  prop'P  iitijierlion  or  su 
v«y,  appuir  to  ho  dama^^ed  or  uiisuitablo  for  public  service.  Siw 
inspection  or  survpys  shall  be  made  by  oflirers  draignaied  by  ti 
Secretnrv  of  War,  an<I  the  )«nlt^s  shall  bo  madu  under  rej^ulations  pn 
8cribc>d  bv  him."  Btitt  that  before  a  sale  can  be  made  under  tb 
atalut«  tne  property  mitst  be  )mpr<ct«d  and  pmnnunced  unsuitaU 
for  public  service,  and  the  regulations  (A.  R.  691  of  1010)  rcquiie  tfc 
sale  to  be  at  public  auction.  C.  9G5,  Feb.,  1895;  21S7,  Mar.,  189i 
8184,  May,  1900;  8668,  8875,  Jvly,  I9<)0;  8716,  Avif.,  1900;  "" 
Oct.  /,  19U/,:  S697S,  June  SO,  1910. 

Hf!d,  ihat  under  section  r241,  R.  S.,  un^crvireabte  tool 
materials,  which  had  been  in  u^o  at  a  national  comcterT,',  coulcl  W 
legally  be  onlered  to  bo  sold  upon  the  mere  injioeclion  an<l  report  ( 
their  unserviceablenc«8  matle  by  the  superinlendont  of  tlio  cemetery 
but  that,  as  required  in  the  section,  there  must  be  first  an  inspectio 
"bvanoflicer  (i.e., commissioned oflicer)  desitinated  hy  tlieSecretar 
of  War."  tt.  S4.  809,  Frb.,  1888.  Also  hfU  that  coffee  roaslere  coiil 
not  be  sold  on  the  certificate  of  the  Omimitsary  General  that  they  ai 
uihiuitable,  but  only  "  upon  proper  inspection  and  sun-ev-"  C.  ^JSOi 
Awi.  S9,  llMlfi.  Held,  however,  with  respect  to  a  sale  oF  the  distilUi] 
plant  at  Malilii  Island,  P.  1.,  that  the  certificate  of  the  division  con 
mniuler  thai  the  jdant  was  not  needed,  and  recommending  that  it  t 
sold  at  tlie  appraised  value,  coupled  with  such  appraisement,  may  1: 
roKftrileil  as  consUtutint;  the  proj>cr  inspection  and  survey  whidi  I 
required  by  statute.     (K  WtHS,  Jan.  SI,  1906. 

EE  A  2  a'  (I ).  The  word  "unsuitable,"  as  useil  in  section  1241 ,  R.S 
evidently  refers  to  some  unfitn^is  for  use  other  titan  that  caused  fa 
being  "damaged."  Uniform  clothing,  for  instance,  of  sixes  th( 
could  not  bo  used  would  bo  unsuitaUf.  But  hdd  that  tlifi  moaninct 
the  word  could  not  properly  bo  restricted  to  tilings  of  a  quaut 
inferior  to  that  wliich  w  rpt|uired  for  the  servic*.  A  thing  may  \ 
unsuitulile  by  reason  of  its  being  of  such  superior  quality  a»  not  to  b 
adaptable  for  the  purpose  for  which  it  was  intended.  And  kdd  thi 
mihtar>'  stores  can  not  properly  be  deemed  nnsvitahle  under  this  stw 
ute  for  the  sole  reason  that  thov  are  m  excess  of  the  qnantity  require 
for  use.*  P.64,SI8,  Mar.,l89\;  0.7796,  Atar.,  1900;  gOOll.Jvlyi 
1906;  H74S.  Apr.  8.  1909. 

IZ  A  2  a  (2).  Certain  Government  property  (a  qtiantity  of  cof 
wood  and  a  hay  scale)  was  left  on  hand  at  a  militair  post  which  ha 
been  abandoned.  The  property  was  no  longer  neetleu  there  and  til 
expense  of  transporting  it  elsewliere  would  largely  exceed  its  coal 
Hfltl,  therefore,  llint  it  was  "unsuitable  for  the  public  servioo"  witlii 

'  Ar  a  iwnill  (>(  tlio  aliove  opinion  par,  7B0.  A ,  R.  {SM  ot  1910),  vm  »men«I«()  sd  u  I 
(loavay  widi  theinspvclbnuiid  Htmi-v  uf  tlwartideaMiuinciatedalMve, 

'S«e  tiiinplAillcrii  opinion  ronira  r.f  Dec.  4,  1900  <VII  Cooip.  Ddr.,  2001,  whid 
hiMni\-or.  ran  not  be  rcnrd^d  »  having  Uie  weifcnt  of  MUtliorin,  inaimti<-h  m  tlieOuBj 
UoUer,  in  randohng  ilie  opinion,  wta  aot  aL-ting  withia  laa  jurbdiclMD  cooHern 
upon  him  by  the  aci  ot  July  31,  ISM. 
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the  mBaniiig  of  section  VMX  R.  8.'  C.  S79o,  Awj.,  1900;  93S4,  Nov. 
«7, 1900;  m6d,  Nov.  28,  1900;  10272,  Apr.  22, 1901;  IS491,  May  8, 
1904;  18777,  June  12, 1902. 

IX  A  2  a  (3).  There  is  no  statute  which  would  authorize  the  sale  <tf 
timber  on  miUtarv  reservations,  and  in  the  alisencc  of  stich  n  statute 
the  Secretary  of  War  can  not  authorize  Buch  sale.  C.  8141  >  May, 
1900;  16983, Oa.8, 1904; 20SS1. Oct.  lo,19i^;Sn54A,Ort.  ISandNov. 
SO,  1906:  20818,  Dec.  £2, 1906.  Eeld,  however,  that  timhor  which 
has  reached  maturity,  i^o  that  it  begins  to  deteriorate,  may  be  re- 
eardod  aa  damti^i-tl  and  unauitablo,  and  mav  bo  »uld  under  the  jirori- 
Sonsof  secdon  1241  R.S.  C.205Sl,Ofi.  15^1908:  252S6,JvlyS.  1909 
andAiir.  1.  1910;  25558, 8f.pt.  14,  1909.  and  Od.  4,  1910.  Similarly 
held,  with  rpspcct  to  limber  thrown  down  and  injured  by  a  tornado, 
that  if  on  inspection  and  survey  it  should  be  mund  unsuitable,  il 
should  be  disposed  of  und^-r  this  section.  C.  20-5J4,  A'ot',,  1906; 
S0818,  Dee.  22,  1906.  jUso  held  that  driftwood  conung  ashore  on  a 
military  re^iervation,  if  it  has  soy  value,  must  be  treated  as  other 
propertv  under  the  control  of  the  War  Department.  C.  ^720, 
Dfc.  4,'mJ6. 

IX  A  2  a  (4).  Where  for  sanitary  reasons  it  was  neoOHtry  to  clear 
a  roypnation  of  timber  and  underbrush,  held  that  under  tha  provisions 
of  section  1241  R.S.,  aeontract  might  properly  be  entered  into  for  the 
cloiiring  of  the  rescr^'ntiou  of  timber  and  underbrush,  the  contract  to 
provide  that  the  timber  and  underbrush  should  become  the  property 
of  tlio  coutrnctur.  the  prujier  clearing  of  the  (ground  in  such  case  being 
regarded  as  an  incident  of  the  sale  of  the  timber  and  underbniEih. 
C.  29123.  Oct.  16.1911. 

IX  A  2  b.  In  view  of  the  general  authority  vested  in  the  Piesident 
and  Secretary  of  War  by  the  pni\'i8ion,  in  regard  to  thvsalirofmilitaiy 
stores  damaged  or  unsuiliible  for  the  public  service,  of  the  act  of 
March  3^  182!)  (now  containe<l  in  sec.  1241,  R.  S.),  held  that  such 
stores  might  legully  bo  sold  on  credit,  if  such  mode  of  disposition  was 
dficmcd  for  the  public  interest.    St.  29.  330,  Oct.,  1369. 

IX  A  2  0.  lleld  that  a  noneommi^ioned  ollicer  who  acted  as 
auclionerr  at  u  public  side  of  condemne<)  quartermnster  stores  could 
not  legally  be  pnid.  out  of  the  proceeds  oi  the  sah>,  a  commission  of 
10  per  cent,  or  anv  other  commis<tioa  or  compensation,  for  his  services 
as  auctioneer.  Yhe  nay  and  allowances  of  all  enlbt^d  men  are  Jixe<l 
by  law,  and,  in  the  aosence  of  any  authority  in  tho  slatulo  providing 
for  such  sales  or  other  atulutor>-  prnvwion,  such  a  comi>ensation  must 
neoesaarilv  be  without  legal  snneiion.  /*.  60,  363.  July,  1893;  62,  95, 
Oct.,  1893.  But  htld  that  a  civilian  employee  hired  by  the  Quiirter- 
master'a  Department,  under  the  provision  for  "hire  of  teamslei's  and 
other  cmiiloyees"  in  the  appropriation  for  "transportation  of  the 
Army  anu  its  supplies."  whose  pay  is  not  fixed  by  "lawor  regulations," 
may  legally  be  paid  for  services  as  an  auctioneer  at  a  public  salo  of 
c«mdcmned  quartermnster  property.  C.  S5&7,  Sept.,  1898;  6988, 
Sept.,  1899;  11983,  Feb.  1,  1902.      ' 

IX  A  2  d.  Whci-e  oil  was  purchased  in  barrels  with  the  uodcrstaod- 
ine  that  the  empty  barrels  should  be  returned  at  an  agreed  valuation, 
held  that  the  transaction  should  not  bo  regarded  as  a  Bale,  but  as  a 
settlement  under  contract,  so  that  no  inspection  would  be  required. 
a  1324,  May  16,  18.75. 
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12  A  'J  (.  On  roqiHst  by  a  voterinnrian  for  permitsioo  lovll 
nu><licnl  px])oriidonta  on  ft  condomnetl  Cavalry  horse  with  a  view 
cmlxxhing  th«  r«su!tA  of  the  same  in  a  report  to  the  (li>|)aH<nieJ 
hehi  lliat  there  was  no  logal  tihiection  to  siuntin;;  the  authori 
rpqu««te<l.  C.  3792,  Jan.  17,  t89S.  Alao,  kdi  that  condomned  ci 
non  might  Wallv  he  iised  for  casting  broD?^  tablcltt  fur  meirkiiig  lii 
of  battle,  a  ShS-jQ.  July  St,  1900.  And  where  a  s«archlight  h 
bct'ii  ciindfmnt'd  ami  ordcrcid  8old,  on  appUcation  for  lh«  loan  of  i 
same  lo  a  Nutioaid  Home  for  Disabled  Volttnt'ccr Soldiers.  A(7<'/  that 
waa  within  the  discretion  of  the  Secretary  of  War  to  di'fcr  the  »l 
for  Huch  time  as  ho  might  d««m  warrauU-d ;  aud  (hat  the  reqtiiromei 
of  the  statute  are  directory  to  the  extent  of  vesting  the  innidontfli 
the  Kale,  including  the  date,  in  Ihc  dii*crotion  of  the  N>crotary  of  W< 
a  2oS3e,  Mar.  18  and  Apr.  I.  1$10. 

IX  A  3.  flfld  that  the  provision  of  section  3618,  R.  S,,  requirim;  til 
"all  procwiU  of  sides  of  old  material,  condt-mned  »torea,  Hupnliett, 
other  pnblie  pn>[>iTty  of  any  kind  "  shall,  with  certain  aperifiod  oxo< 
ti'His,  be  depiisited  and  rovorcd  into  (he  Trt-o.-tiirv  as  iiiiscellanM 
receipts  and  not  withdrawn  except  by  authority  of'a  statutory  appi 
priation,  applieil  to  the  proceeds  of  Htinilus  euttings  of  material  I 
clothing  manufactured  by  the  Quart ei-miLstcr's  Department  of  t 
Army — the  name  not  being  within  any  of  the  designated  exceptio 
and,  therefore,  that  the  pme^c^ds  of  such  cnttingH  could  not  leRftJly 
retained  and  used  in  the  business  of  that  department.  R.  4£,  01 
Mny,  tSSO.  Hrltl,  fui-lher,  that  thw  statute,  ns  amended  hv  the  I 
of  June  S.  1S06  (L'O  Stat.  26S),  reauirBS  the  "net  proceeds"  onlv 
be  depiwited  in  the  Treasury,  80  tnat  all  expenses  of  Bale  should 
piiid  from  the  proceeds,  and  if  no  sale  takes  plaee,  any  cost  of  advi 
using  would  constitute  a  proper  chai'go  against  the  appropriation  i 
ciiniiugencicH  of  the  Army.     C.  S-y23B.  Mar.  IS.  1910. 

IX  A  3  a.  Books  for  a  post  library  purchased  out  of  post  exchaa 
funds  or  donated  to  the  librftr\'  are  not  "public  property"  within  t 
nieuiiing  of  section  3618,  R.  §,  Pruccetls  from  a  sale  of  them  m 
therefore  legally  he  exi»ended  in  the  purchase  of  new  bonks.  C.  ZG\ 
Sfpt.,  1806.  Smi,  where  the  property  was  not  public  projxjrtv  of  t 
United  Slates  hut  pertained  to  the  road  fund  of  the  District  oF  Alaa 
to  bo  used  and  expended  in  its  behalf,  /icH,  that  the  mone\Tt  receiv 
from  sales  should  l)c  applied  to  tlie  pun)oiKCS  for  which  the  fund  yf 
ai>i>ropriated  hy  i'ongress.     C.  SOSS.S.  S^oi.  10,  lOOd. 

IX  A  4.  Where  property  not  covered  ny  section  V2-il,  R,  S.,  in 
tu  he  disposed  of,  held,  Oint  if  the  property  has  been  in  use  ai 
repaired,  so  that  its  value  is  leas  than  its  cost,  the  Secretary  of  W 
mav  fix  a  i)rico  at  which  the  property  shall  bo  disposed  of.     C.  jflSSl 

jfor.  17,  mo.  9 

IZ  B  1.  neli,  that  the  provisions  of  section  23,  chapter  75,  iffi 
March  3, 1S63,  protiibitiiifr  the  sale,  &c.,  of  their  arms,  &o.,  by  soldiei 
and  declaring  that  no  right  of  property  or  possession  should 
acquired  thereby.  &c.,  wens  not  limited  in  their  oiRiration  to  tj 
period  of  the  civil  war,  but  were  sttll  in  force,'  and  tliat  an  officer 
the  amiy  would  therefore  be  authorized  to  seize  arms,  &c.,  disijoa 
of  contrkn*  to  such  prohibition,  whenever  and  wherever  found,  ; 
£2,  SSo,  Dec,  1866.    But  inasmuch  as  there  have  been  sund 

'  Soe  these  pKvvaatu  *»  nuw  inconwiaiwl  ia  Um  Kaviaed  tilatotaL  la  imptliw  IJ 
aadSTiS.  —^m 
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authorized  sales  of  urms  and  otlier  ordnanc«  hIofm  since  the  end  of 
timt  war,  adinscd,  timt  oflineni,  before  making  Heizunts,  should  Assure 
tUemfiolvcs  that  the  parties  in  po^68sion  Imvo  not  acquirad  title  in  a 
Wal  manner.  R.  kd,  187  and  804,  Aug.,  lSti9;  C.  ltS19,  Sept. 
IS,  1901. 

IX  B  2.  Section  3748,  R.  S.,  provides  that  clothinR  furnished  bv 
th«  United  StntPH  to  n  soldier  shall  not  be  bartere<l,  exchangoa, 
pledged,  louncd  or  ^ivon  awav.  and  timt  no  person  not  u  soldier  or 
otiicer  of  the  TJuitea  States  wlio  has  poasession  of  any  such  clothing 
so  furnished  and  wluch  htis  been  the  subject  of  such  siilc.  bart«r,  etc,, 
shall  have  any  ridit,  title,  or  interest  therein,  but  that  the  same  may 
be  seized  and  taken  wherever  found  by  any  oflicer  of  the  United 
States,  civil  or  mUitarj',  and  shall  thereupon  be  delivered  to  any 

auartermaster  or  other  olTicer  authorized  to  receive  the  »amo,  that 
le  possession  by  &  eivilian  of  clolliine,  etc.,  furnished  to  a  soldier 
shall  be  presumptive  evidence  of  the  sale,  barter,  exchange,  etc.  Tli* 
language  of  llii»  statute  indicat^^  that  a  summary  seizure  is  intended 
to  be  authorized  and  tlio  fact  that  the  military  ollicor  is  authorized 
to  seise  the  property  shows  that  no  writ  or  other  proci"**  of  the  courts 
is  required.  But  while  the  power  to  summarily  make  the  seizure 
cxiat-s,  the  officer  authorized  to  take  possession  of  the  property  may 
also  assert  Ids  rights  through  the  courts,  and  tliis  latter  course  may 
bo  in  many  cases  the  preferable  and  better  one.     C.  SS03,  Nov.,  1888, 
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EASE. 
ACTOAI,  RANK. 

A.  la  Not  OmcE— Mav  be  Attaohkd  to  OrnoK Page»S4 

I.  OffiriMritlioiit  rank, 
D.  Dats  op  Attacehbnt  or  Ramk. 

I.  AppcuDtmrnt,  nccnpUnco  or  dattt  montinacd  in  nomination. 

a.  AppoinlniPtiC  or  iocluded  mentioned  date. 

b,  Vucmcy. 

(I)  A<-t#i>JO<rtob(<Tl,  leno,  and  April  2C,  1808...  PtiftMS 
0,  Medical  Corps. 

(1)  Uali!  (it  appointment  or  riMnminriitn, 

(2)  Period  U>  (-aplaini-y  runs  fnMi)  tbto  of  appoinUnent. 

(a)  Under  urt  ii[  Juno  23, 1874. 

(b)  Vndvt  art  nf  April  23, 100(1. 
d.  Bureau  chiof,  Wur  Department. 

(I)  On  rcappointmonl,  rank  nntodatml. 
0.  DcTAiun  STAre. 

1.  nificcni  Imvi'  lino  tunk  only  nnlo*  olhonrim  providKi  by  bw. 

2.  Retirement  lor  disability  with  detailed  r&nk. 
D.  Enuhtkd  Mkn. 

1 .  NiincommiMrinoed  otHcers  rank  fmm  date  ol  appnintmenc. . .  Pagt  96$ 

2.  Womiiil  miulu  ooniinuous  is  a  rouiipuinttneDl.  witli  aiitetUtod  nuik. 
8.  Ritnk  can  not  be  rrcoliNl  (txci-pl  by  net  of  Conitrm. 

A.  Wununl  is  evidence  of  tank— il  lost,  replaced. 
RELATIVE  RANK,  OFFICERS, 

A.  FtXBD  HT  Datb  or  Actiial  Raxx. 

1,  Confirmed  in  o^d<^n  diRprpnt  from  order  of  appointment, 
a.  Int«Tprelatinn  nf  iwtion  1213.  Revwipd  SlaiuiP». 

a.  Fixed  by  acceptance  of  original  commiiBiuiu Pagt  M7 

3.  Relative  rsnlc  onco  flsod  can  not  bo  chsngod;  oxcepliomi. 

a.  Sentouce  of  court-martial. 

(1)  To  retain  pmwnt  oiimlicr  on  lineal  lial. 

(S)  To  be  reduced  filoe. 

(3>  To  bo  reduced  to  tout  of  lint. 

b.  Putlun. 

(1)  Of  unexwuled  aentence. 

(2)  Of  executed  eenlcmce. 

c.  ActodCoi^reM Pagt9e8 

B.  VOLVNTKKIU. 

1.  Relativo  innk  can  not  nnlndatii  mudcT'ln. 

2.  Act  nf  April  22.  1898  (30  Slut.  361), 
C  Ct  Act  or  Cunuittwtt. 

1.  Rwonl  mauler,  I'niwJ  Slates  Military  Acad«ny. 
D    Rkhvick  as  a  Naval  Cadbt  Com  Not  Covxt. 
LINEAL  RANK. 
A.  LoHH  OF  Rans  bt  BgNTBKCR  or  CiRHKRAi.  CouRT-MAnTiAL  Msaks  Loss 
OF  LixBAL  Rank, 

rrevp:t  rank. 

A.  Ikcidemt  or  Fvix  Rahr  np  A  LowKH  ti»A»K Pagt9S9 

B.  AeMONHENr  to  Duty  t'KDKn  BnirKT  Ra.vx. 

1,  Rigbla  wh<^  )»  nMigned. 
SUSPENSION  FROM  RANK. 
A.  DoEH  Not  Lo.ik  Riout  to  Rtav  in  I'iles  in  IIia  GnAOS. 
D.  Does  Not  Appxct  Riohtb  PnBriooaiT  Vr«ted. 

C.  Undbu  Act  of  Octobeb  1.  1800. 
1.  Dhim  IroEU  dat«  when  right  to  pnTmotion  wcnicd, 


I  A.  Rank  is  not  office.  It  may  be  ntliiolicd  U>  (»f[U-<e.  Tht 
ofTico  of  "Chief  uf  tbu  Kooord  luid  Peuitioii  Ofljco"  had  attached  toi 
at  one  time  tlie  rank  at  colonel  and  at  a  later  time  tho  rnnk  of  hngt 
dior  gpiieral.  AUo,  the  ofiii-e  of  "  Inspector  Gi-in'nil"  may  have  U) 
raiik  of  coionel  of  Cavalry,  iind  the  ollice  of  ".ludse  Advocate  GcQ 
crnl "  has  the  rank  of  brigadier  general,  and  the  omt-e  of  "Chaplain' 
may  have  tho  rank  of  rupt^iin  or  major,  and  the  office  of  "A«Ijuta« 
Oenornl "  has  the  rank  of  hiigadier  general,  ete.'  C.  60S0,  Mar.  J6 
1899;  Id-iSr,,  Mar.  17, 1908;  4i4?,  AiUf.  6,  JS98;  17508,  Ffh.  16, 190S 

I  A  1.  Jtrld  that  altliough  veterinarians  are  ofllrers  of  tho  Amr 
(hey  have  no  rank.  0.  leSOj,  July  SO,  1911.  Similurly  kM  thai 
the  teacher  of  luusic  at  the  United  States  Jklililary  Acaaomy,  Wea 
Point.  N.  Y.,  is  an  officer  of  the  Army  without  rank.'  (f.  t6070 
Od.  IS,  1909. 

I  B  I.  There  are  three  dates  fmm  which  tho  rank  and  prectdsnc 
of  nn  offict-r  of  the  regular  ettlalilishniiMit  may  be  detcnmned,  via 
(1)  tho  date  of  Ids  appointment  or  comniksion ;  (2)  the  date  of  hn 
acceplnnoe  uf  llie  appointment;  and  (li)  a  date  anterior  to  tha' 
upon  which  tho  uppouitlii];  power  was  fully  exercised,  which  date  ii 
established  by  tho  date  of  rank  conferred  in  the  appointment  or  com 
mission  of  tho  oflicer.    V.  S31S5,  Apr.  S,  1909. 

I  B  I  a.  An  a<?copted  appointment  or  commission  takes  eiTeot  ii 
rc«(|K>ct  to  rtink  as  of  and  mim  the  date  on  which  it  ts  completed  1^ 
the  signature  of  the  appointing  power,  unless  the  apnointment  01 
eommisMion  i4t"X^'i^<'''«  ti  fiwd  date  Tor  tho  attachment  ul  tho  rank,  U 
which  case  the  rank  is  held  from  such  specified  date.*  Ii.  Sfl,  609 
July,  1S7S;  A^,  208.  I->h.,  tSSO;  V.  7688,  Jan.  2S,  1900:  10698,  Jum 
18,  1601;  12500,  May  12,  lOOS;  IWS,  Apr.  11,  190S;  loteS,  Sept 
17,  190H;  W7S2,  Aug.  10,  11,04;  19650,  May  7,  1906;  21055,  Fefc.  i 
and  18,  1007;  23688,  Sept.  16,  1909;  23983,  Oct.  7,  1908. 

I II  1  b.  From  iJi©  organization  of  tJio  Government  tbo  practiw 
of  Bpeoifymg  dates  of  rank  in  appnintmonts  and  commissions  hal 
not  always  been  uniform.  Ihltl  that  the  rank  of  an  oflicer  may  reioH 
back  to  the  date  of  tho  occuri-cnco  of  the  vncancv  to  which  the  com- 
mission has  reference.'  C.  19425.  Mar.  17,  0)06;  14473,  Apr.  11 
1903,  and  Apr.  9,  1906. 


Alt? 


'  Wood  t'.  United  Slarwj.  15  i't.  tin.,  ISl;  107  U.  S..  4M:«0t.  OIm.,  110;  »  t>p.  Altj 
G«a,,  1)91.  If  ConRm*  <h»nj[ni  th<^  rank  altaclUKl  tn  nn  offiro  it  u  noL  nocwwur)-  ibil 
tlie  lucumbeiit  sliutild  be  nominated  and  confirat«d  by  Uie  Senate  in  order  Uiiu  tfal 
ncv  rank  shall  atUch.    (22  Op.  Atty.  G«n.,3Sl,480.) 

An  officer  while  boldinjt  <in«  olBro  whirb  ha*  nrdinaiily  a  cerUun  rank,  may  aequln 
a  new  and  blglier  rank.  (Digent  M  Coinn.  Dec.,  \'ol.  ill.  par.  670.)  AIm  rauk  aad 
pay  do  not  ncwrily  run  logetlMv.  Uhtd.,  par.  892.)  Ali»  m»  act  ot  July  7,  UM 
(30  81*1.714). 

lut«ra«titig  data  concemiiig  "Bank,  etc.,  of  certaiu  Anuy  olHreni,"  and  a  rtatnW 
of  Iwifloiion  reluting  to  cbangts  in  tb»  rank  ol  offioero,  arc  »ot  lotth  lu  Sonatu  Repoft 
No.  Siea.  68th  ('ouktomi  Sd  WMrion. 

'  Paymaol4>rg'  <-l«irks  in  the  Army  are  cdBcen  k\A  Iiaro  a  raililory  iitaltis,  but  tbey 
have  no  rank.    S™  ai-i  «(  Mur,  3. 1911  {S6  Slot.  lO-HV 

Simtlaily  vnlfrinAriniw  nro  iifli(vni  and  havn  no  rank.  See  mh.-.  20  o(  tha  act  ol 
Feb.  2,  IIKII  (31  Stat.  748).    IX  Comp,  Doc,  45S. 

(^iM-  M>e.  1111.  ft.  S.,  00  unwndcd  bv  tho  oH  of  Mar.  2,  lf)Dl  (»1  S(al.  912),  aad  llil 
act  of  Mar.  3,  I9a^  (33  Sui.  iU>3). 

The  act  ol  Mar.  3,  1B(K>.  al«>  ooofprted  rrjaijc/ rwii<toiH  iheswofd  movteraltheMUi: 
t&rr  Academy. 

*Soe  8  Op.  Atty,  Ui-n.,  88;  17  id,,  362. 

*  See  Wood  r.  C.  8.,  418. 
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Z  B  1  b  (1).  Held  that  when  nflicert;  art^  niipointoil  under  the  acht 
of  ttelwbei-  1,  IStPO  (20  Stftl.  502),  and  «f  Ahril  20,  1898  (30  Slat. 
364),  the  rank  conf<>tTed  should  re.lat«  hack  to  the  <]at«  of  the  Tacancnr. 
C.  17S0t,  Ore.  I,  1904:  iSS6S,  S(M.  8.  190$. 

I  B  1  c  (1 ).  Under  the  act  of  Jidy  5,  1884,  etc.,  held  that  offioera 
of  the  MfdicfJ  Department  take  rank  in  the  Medical  Department  in 
accordance  ifilh  the  date*  of  ra7)k  specified  in  their  nf'jmnlmtntu  cr 
eommiasifnit  Vifrein,  regardless  nf  their  relative  rank  in  the  Armv  at 
lai'ge.  r.  161S0,  Apr.  5,  1904:  '9613,  Ai>r.  38,  1900:  19050,  Ufaij 
H,  1906;  231S6,  Mar.  10  and  Apr.  3, 1909;  R.  .i9,  491  and  SOS.  Mar., 
1878.' 

IB  1  c  (2)  (a).  Thefivp-yearpeiiodiimlertheRct.if  June 23, 1874, 
becina  to  run  as  to  lintal  and  relativf  ixink  nt  the  datf  of  rank  apcci- 
li«ain  tho  &p]>ointnieiit,  aiid  as  to  pay  five  years  fmm  the  tlatf.  of  accept- 
ance of  appomtment.     C.  S3135,  Jwr.  //  and  A-pr.  5,  1909. 

I  B  1  c  ('2)  (J).  HfUl  that  <i)liccr»  in  the  Medical  Ooq)s  who,  piior 
to  llie  approval  of  the  act  of  April  23,  19()8,  have  served  three  yeare 
or  more  as  as^i^tant  oiii'geon^  with  the  rank  nf  fii'st  lieutenant., 
should  be  cummissiuned  aa  captains,  and  those  who  may  liereafler 
serve  three  years  in  the  grade  of  first,  tieut^'nant,  beginning  from  tho 
dale  in  which  tho  olhco  of  first  licuk>nnnt  in  tlit>  Medicid  Keservo 
Corps  vested,  should  be  siinilarlv  promoted  with  rank  fmm  dat«  threo 
years  subsequent  to  that  in  which  tho  apiiointing  power  was  fully 
exercised  in  each  case,  their  rank  on  the  list  of  captains  in  the  Medical 
Corpa  being  determined  in  either  case  by  the  (fate  of  their  original 
entrv  ««  comtuisKiuned  oHioors  in  the  Medical  Department  of  the  Army. 
C.g'3185,  MayXl.  1908. 

IB  1  d  (1).  JiAd  by  the  Secretary  of  War  that  a  chief  of  biireAii 
appointed  ijy  the  President  for  a  tonn  of  four  years  may  lawfully  bo 
reappointed  to  such  oiEre,  lldd  aUo  that  as  the  giant  of  rank  to  an 
officer  upon  reappointment  is  an  ineidenl  of  tlii>  eon.siitutional  ap- 
pointing power,  such  cliief  of  bureau  may,  on  reappointment,  bo  given 
rank  back  to  the  date  of  his  first  appointment  as  chief  of  hureau.  0. 
J4730,D(e.2}.t9O6. 

I  C  1.  The  requirements  of  the  act  of  February  2,  1001  {31  Stat. 
748)^  which  operate  to  preserve  the  rank  of  line  officers  while  they  are 
scrvitig  by  <Ietaii  in  the  several  branches  of  the  stafT,  are  so  clear  as  to 
negative  the  view  that  it  was  intended  that  during  such  pcrioda  of 
detail  they  should  be  cloUicd  with  any  other  rank  or  a  differcutstatUB 
in  respect  of  rank  or  precedence  thaii  that  wliich  they  brought  with 
them  from  t  h<-  line  of  the  Army.'  C.  156SG,  Jan.  8,  l^U;  Sr,G77,  Oct. 
13,  1909. 

1 0  2.  Where  an  officer  of  the  line,  serving  with  increa.sed  rank  na  ft 
detailed  officer  lu  a  staff  department,  incurs  disability  while  so  serr- 
ing:  heJd  to  be  entitled  to  retirement,  if  found  to  he  <]^ualified  therefor 
bv  a  retiring  boaixl,  with  the  rank  of  tho  oificc  in  which  he  va  serving 
in  the  detaUed  staff.*    C.  16677,  Oct.  16,  Dee.  16,  1909. 

>  Sw  16  Op.  Alty.  Gen.,  56,  605. 

1  Offican  aotailod  in  tha  Ordnanco  Dopartinont  iuhIot  tbe  act  of  Jon*  20,  1M)6  (M 
Sut.  4i6).  and  m  actutf  Judge  adTOcates  under  the  act  of  Peli.  2, 1901  (31  Stat.  7«1), 
mar  be  selected  from  laegnde  next  below. 

*  Tha  Judge  Advocate  Geoenl'e  Deportment  and  the  UedinI  and  the  Bngineer 
Departments  are  «xcept«d  horn  the  operatJon  of  tec.  16  «( the  act  of  Feb.  2,  IMl, 
coveriag  detalla  to  the  departmanta  nained  in  that  iwctiun. 
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ID  I.  Aooinpuiy<'«iun)nn(li>r»n  duty  with  the  home  battnltoni 
July  1  Hppointrfl  a  privaU'  tu  tho  position  of  corporal.  ntiJ  as  the  rr 
tnenlAl  hi-iidqimrlrn*  was  outside  the  limito  of  the  Umt«d  Statea 
battalion  commander  act«i  and  on  July  13  disapproved  tho  appoinl- 
iiient.  Held  tlinl  tlio  ])rivnt«  became  a  corporal  on  July  I  ana  hrld 
tbat  rank  and  wtus  entitled  to  pay  as  siicli  from  that  dato  until  July  13. 
C.S2SJi6,Nov.ll   m>7. 

I  D  2.  At  dischtirgo  at  expiration  of  on  enlii*tment  a  iionoDmini»- 
aioned  officer  vacati's  bis  position  and  rank.  llrUl  that  a  reanpoint- 
nient  \s  nocc-sstai^-  in  onler  that  he  may  asaiii  have  the  rank  wluch  he 
bfid  durinj;  tlw  expirod  vnlijitment.  Iidd.furihrr.  iJiat  in  cases  of 
warrantii  ma<le  continuous  under  tlie  regulations  the  i-egidation 
o)>i>ratf8  to  reappoint  a  Moldier  to  tliv  portion  vacated  by  him  at  ter- 
mination of  enli»l'ment,  with  rank  antmlated  to  the  aome  dato  tfai^ 
held  in  tlw  previous  enlistment.     V.  19959,  Nov.  19, 1910.  H| 

I  D  3.  In  view  of  the  fact  that  rimk  can  not  be  conferred  oxo^m^ 
by  act  of  Congresw.  luhl  that  under  the  act  of  July  7,  1898  (30  Stat. 
721),  wlueh  created  the  ^rudiii^  of  company  cooks  and  lixed  the  pay 
a.4  that  of  i-orj>oral,  but  aid  not  spocitieally  attach  rank  (o  that  por- 
tion, the  rank  corixira)  did  not  attach  to  the  ptmilion  of  compainr 
cook.     C.  SI44S,  Apr.  2t}\  JIA)7. 

I  1)  4.  As  a  wamint  i.s  evidonc*  of  the  rank  lield  by  a  nunconunis- 
»ouod  officer,  htid  that  if  a  warrant  is  lout  without  fault  of  the  non- 
commiasioned  o^ic^r  it  may  bo  replaced  with  notation  plaeiHl  Uiereon 
asi^igninf^  nmk  buck  of  the  date  of  original  appointment  of  the  nott- 
commissioiied  ofllcer  to  the  urnde  wliicTi  carries  tiie  rank  in  question. 
C.  £6635.  Sfpt.  7.  1.909. 

n  A,  The  ifeneral  rule  is  that  relatiyo  rank  in  the  Army  ia  re^ilatcd 
by  the  act  iiai  rank  held  by  t  he  officer  in  hU  conw  and  this  bj*  iTie  dat« 
^ven  Iiiiii  in  his  eoiimiissioii  in  such  corps.'  /*.  60,  £10,  Jum,  IHS^. 
Sm  aUo  It.  !6.  4!),  Mar.  II,  1866;  tt,  171,  Jan.  1&,  1866;  SS,  AS9, 
Apr.,  1887;  C.  18668,  Oct.  S,  1905.     • 

n  A  I.  \Mipre  to  cert^i  appointments  made  on  the  same  <iat« 
a  particular  onler  wa.s  given,  with  the  intention  of  havbig  the  ap- 
pouiteesrank  in  that  order,  but  subsoquontly,  in  sendinc  the  naitioa 
to  the  Senate  for  eonlirmalion,  tliis  onler  waa  by  miittiike  reversed; 
h€ld,  after  a  confirmation  of  the  aopoinu^v)  as  thus  H«nt,  that  this 
mintake  and  action  could  properly  nave  no  efTect  to  cbanf^  tlie  kIa- 
tivo  raidt  of  llioite  ollicers  iw  given  and  jii«f  by  the  origmul  act  of  i 
a])nointment.     R.  4S,  ^64.  Apr.,  iJ^9.  JH 

II  A  2.  Seotion  1219,  K.  S.,  prondcs  a  rule  for  detvnruning  flB 
relative  rank  of  olficors  of  the  same  grade  and  dato  of  appointment 
by  reference  to  time  of  sterrico.  Held  tliat  tlio  time  of  servico  as  a 
commissioned  otficer  in  the  iVrmy  is  alone  to  be  considered.'  P.  4", 
61,  Mar.,  1890;  R.  B.  41,  238,  May,  1878;  66,  879,  June,  1888;  C. 
:^06,  Dec,  1896;  744-9,  Dee..  1899;  7790,  Mar.,  1900;  7869,  Apr., 
1900;  ISmg,  Sept.  8,  190S;  166S0,  June  S9,  ISOi;  17381,  Jan. 
1906. 


^?Jy 


>  Seals  Op.  Attv.Ggai.441i  l«Op.  Id,  .Vi,  OOA,  053;  IT  Op.  Id..  10,  12.  Farrvle 
in  CAM  ol  Inuufv  Docn  one  corps  10  aaoiher, flee  par.  47,  A.  R.,  1810  Ed.  UndM-ika 
piovlttioiu  of  iht  ncl  ol  Mnr.  3,  Mil  (30  Stat.  1058),  iJiin  rut«  u  dcpartad  from  in  tha 
«woofcMtiiiaainrc>niA<lv-iuiei>i]  imd«r  that  art  and  knowaaa  "tdintloiial  ofllenit." 

*8e»13  0ji.  Aity.  Gm„441;  Iftld-.-tll;  17  id.,  34,SS2,aDd  WZ;  23  id.,  232. 
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U  A  2  ft.  IVo  olFtccrs  of  tliu  Ko';uliir  .Vnny  wero  coiitmissiotieil  as 
officere  of  Volunteers  in  1808  on  tlie  same  date.  Ilfld  that  the  «>l«- 
tivo  rnnk  will  bo  (IvtermitiiHl  hy  nifcrcnco  to  tliu  dato  of  ucci^ptaDce 
of  the  two  oflic«re  of  their  orif^inal  commissions  upon  first  entry  into 
the  semce.  C.  4^64,  J^«  3, 1898;  7SSS,  Nvo.  16, 1899;  7790,  Mar. 
8,1900. 

II  A  3.  Aa  relative  rank  aroorur  offieers  of  the  saino  erad«  io  fstab- 
lislictl  by  rcforrint;  \tack  to  tlio  Jati-s  when  HctiiHl  miil(  nttat-hetl  to 
the  offices  which  they  respectively  hold,  held  tliat  sueh  relative  rank 
of  two  oiiirora  can  not  be  cliftn{i;wl  except  by  act  of  Congress,  or  pur^ 
sunlit  to  the  sent«noo  of  a  f^ieral  coiirt-mtirtial,  or  on  exercise  of  the 
panioning  power.'  C.  tW5J,.  Feb.  6,  ta07;  15SG2,  Sept.  8.  imH; 
SSS69,  Dee.  £,  1907;  e4S88,  June  £7,  1911. 

n  A  3  a  (1).  A  second  lieutenant  was  senteneed  "to  retain  his 
present  number  on  the  lineal  list  of  seconil  lieutenants  for  three 
years."  Held  that  this  sentence  ncc^issarily  deprivetl  liiui  of  all  right 
to  promotion  ho  long  as  it  continued  in  fnrre.  [lieutenants  junior  to 
him  may  he  advaucvd  without  any  regard  to  him  and  precisely  as  if 
he  were  not  on  tlie  list  at  all.  The  promotion  of  an  officer  in  such  a 
status  would  have  the  effect  of  a  pardon.     P.  47,  £03,  May.  1891. 

II  A  3  a  (2).  A  lieutenant  was  Kontpuced  "to  be  reduced  two  files 
in  regimerilal  rank."  As  tiie  regimental  rank  of  a  line  nllicer  is  the 
ba-sis  of  his  rank  in  hi»  anu  and  in  the  Army  at  large,  htld  that  bia 
reduction  on  the  regimental  list  involved  a  correajioniling  rediictioa 
on  tlie  list-s  of  lineal  and  relative  rank.     H.  .5-5,  G£0,  June,  1888. 

II  A  3  a  (3) .  ^Vii  olTicer,  as  tJie  result  of  two  successive  trials  by 
00 iirt- martial,  fltoo<l  sentenced  to  be  reduced  to  tlie  font  of  the  list  of 
lieutenant  colonels  of  Ouvalry  and  to  remain  there  without  advance- 
ment for  two  years.  Held  that  his  status  was  equivalent  to  that  of 
an  oflicer  sentenced  to  hst  fiha  for  two  years,  and  that  hJji  sentence 
was  a  continuing  punishment,  subject  to  be  dir;continuod  by  pardon. 
li.  51,  077,  Mar.,  1887.  And  further  heUl  that  such  a  sentence  was  a 
teeol  one,  and  that  as  the  oflicer  had  no  rank  in  the  Army  independent 
or  his  rank  in  the  Cavalry'  arm,  the  former  rank  being  incidental  to 
and  measured  by  tlie  latter,  his  relative  Army  rank  was  neceetsarily 
offectod  by  tJie  soutooce  iu  the  same  m&mior  as'bis  lineal  rank.  P.  £9, 
487,  Jan.,  1889. 

II  A  3  b  (1).  A  sentence  of  n  first  lieutenant  "to  bo  reduced  in  rank 
BO  that  his  name  shall  appear  in  tlie  jVrmy  Rt^ister  next  below  the 
name  of"  a  certain  otlicr  first  lieutenant  of  Ids  regiment,  held  not  a 
nunisliment  executed  upon  approval,  so  us  to  he  beyond  remissioa, 
nut.  like  a  sentence  to  lose  filee,  a  continuing  punishment  removable 
by  pardon.'     P.  58.  4S4,  Dec,  1892. 

IIA3b(2}.  In  1874  an  oflicer,  then  a  first  lieutenant,  was  sen- 
tenced "to  be  reduced  in  rnnk  so  that  his  name  should  thereafter  be 
borne  on  the  rolls  of  the  jVrmy  next  after  that  of"  a  certain  other  first 
lieutenant  of  Uie  same  regiment.  This  officer  was  promoted  to  a 
captaincy  May  10,  188S,  and  tlio  officer  under  8Cnt«nc«  was  similarly 
promoted  August  20,  18S9.  Upon  an  application  by  the  latter  (in 
ISMO)  to  haveliis  sentence  remitted,  held  that,  by  the  operation  of  the 
first  of  tliese  promotions,  the  sentence  was  rendered  irrvvocable. 
A  remission  or  parilon  would  not  at  this  time  restore  the  officer  to 
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■  S«e  8  op.  Ally.  G«n.,  223.        •  12  Op.  Alty.  Gon.,  547;  17  id.,  17  uid  6&G. 
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the  position  h«  occiipie<l  prior  to  tttc  Kcntoncc,  nor  dtvmt  the  rteh' 
of  otliera  ucqiiircfl  by  pmrnotion  during  the  pfmlcncy  of  his  re<im 
tiou.  T}i«  8onl4Mice  liud  imieed  bnnn  fttUy  execulnl  and  was  then 
fore  beyond  the  reach  of  tho  ptiriloning  power.    P.  4h  380,  Juij 

n  A  3  c  An  ox«cutive  dcpiirtinent  hns  in  general  no  power  eiUM 
to  -undQ  an  cjeruted  Ugai  act  of  the  pati  or  to  milemnify  a  party  fi 
injury  sulTenil  by  Iiiin  ther<«from.  Thus  where  an  uliic<'f  clnimtHltlji 
he  had  b«L'ii  imjiistly  prejii<H<.'od  by  not  haviiif:  Itiid  a  higher  rclatil 
rank  in  hi>t  grmle  given  him  by  h'\»  ori^iiuil  appointment,  but 
apppsrvd  thnt  ^lid  iippoInlmtMit  had  bocn  ctnifirmtxl  by  the  Seuiit 
accepted,  and  held  for  nearly  1.')  years,  and  that  to  in<rreiisa  as  dettin 
tlio  ruhitivo  rank  thereby  conferred  would  divest  the  rights  of  ] 
ofBcers  who  now  ranked  the  claimant  in  hia  grade,  udpised,  that  hoi 
erex  unjimtly  his  appointment,  when  made,  mar  hare  diserimtnnti 
against  this  otiicer,  liis  case  wu»  one  in  which  Congrcais  uloue  cou| 
grant  the  ajipropriate  relief.'     if.  43,  £06,  Feb.,  ISSO. 

nB  1.  Tlie  act  of  Man-h  3.  1899  <30  Stat.  I06S),  appropriaU 
money  for  the  pay  of  oflicers  uf  certain  United  Statra  Vuluitteors  U 
a  rertain  time  that  hiid  elapsed  after  tliey  had  reported  for  duty  an 
prior  to  their  being  oommitwioned.  Htld  that  tlits  time  shouhl  not  1 
oounlwl  in  fixing  relative  rank  under  section  1219,  R.  S.*  <D.  70& 
Sept.  ei.  IS'J'J,  and  Oct.  6.  1900;  7S69,  Apr.  7,  1900. 

II  B  2.  lldd  that  the  relative  rank  of  volunteer  ollicen«  tnuater« 
into  the  ser\'ic«  under  tlie  provisions  of  April  22,  ISOis  (30  Stat.  361 
dated  from  the  dale  of  apnointment.     C.  4139,  Hay  IS,  1898.      ] 

II  (_'  1 .  11to  master  uf  the  sword  at  the  United  States  Milital 
Academy  is  an  oOicer  and  umler  the  provisions  of  the  act  of  March  i 
1905  (33  Stat.  850),  wa^  given  the  "relative  rank"  of  a  captaii 
mounted.     C.  1S009,  Mar.  £3,  1910. 

II  I>.  Ilfld  that  naval  eadett,  not  havins  been  corajnia-'tioned  ofl 
cvrs,  could  net,  upon  afterwards  becominglioutenants  in  the  Armi 
compute,  for  relative  rank,  their  period  of  service  as  such  cadej 
P.8S,ll!4,Junt,IS8S. 

in  A.  Under  thu  provisiomi  of  section  2  of  the  act  of  June  11 
1878  (20  Stat.  149),  and  the  act  of  Octobej-  1,  1890  (26  Stat.  663 
all  oflicors  of  each  arm  of  the  8er%'ice  ore  placed  upon  one  list  i 
accordance  with  their  rank  in  tho  several  grades  of  office  of  whic 
that  arm  is  composed.  Thia  list  nwihiiig  from  such  arrangeniei 
represents  their  hneal  or  mililaiy  rank  and  servea  to  determine  th« 
rights  in  refipect  of  advancement  in  the  mJhtary  ser^'ice.  Held  thi 
a  sentence  to  bo  reduced  tliirly  Ides  in  niililnr)'  rank"  means  a  loi 
of  thirty  fdes  in  lineal  rank,  i.  e.,  it  means  that  an  ofjicer'a  name  wi 
be  reduced  thirty  filt«  in  the  list  of  ollicers  of  his  grade  in  his  ara 
C.  1S440,  Apr.  So,  1902;  17£01,  Dec  1, 1904;  ^^f,  ifar.  16, 
81690,  May  31, 1907. 

*  The  Hulhorily  uf  the  exocutive  dopoTtiaint  of  As  QovMnnwDt  to  naul  i 
limited  by  irtriri  law  and  to  a.  tew  Bubjecu.  Cbnfni*,  tm  our  t^em.  it  Oie/oia 
general  rtliff.    By  iu  authority  10  autiotrlee  vpeciul  pppoinUDMitN,  and  to  dif 

thii  public  Euoncy,  it  can  nuwt  aad  admuoMly  iiruvid*  lor  nearly  oil  tboappli 

for  rvlial  pretentod  by  officars  and  MJdian  of  the  Anuy  which  ibo  Exccuuva  b  ] 
eupowcsed  lavonbly  to  act  upon. 

'  Rolntivs  rank  of  volunteer  officen  to  the  military  wrvire  n(  the  United  But 
under  eec.  1210,  R.  S.,  must  be  detenniaed  by  nfereucy- to  ibe  limeol  munlnr.in  «« 
not  from  the  time  of  enrullment.    (23  Oy.  Atty.  (i«n.,  406.)  ^^ 
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IV  A.  Brevet  rank  can,  properly,  neither  bo  confeiTrd,  nor  take 
olTet-t,  except  &»  nn  incident  to  full  rnuk  of  n  lower  gTAcle.'  it.  Si, 
COS.  Aug.,  1S66;  C.  iHl.  Mar.  10,  1896;  12410,  Apr.  14  190i. 

IvB.  Under  section  1311,  R.S.,  an  ofllcer  mny  iegnlty  Doastiignod 
to  duly  according  to  his  brevet  rank  for  a  aprciat  i-onmiand  or  duty, 
und  in  such  caso  the  ftsaigiiment  will  not  bo  eJTectivo  eeuemlly,  but 
oiily  for  the  purf)os('s  of  such  coitiraiind  or  duty  und  uuriui;  il*(  roii- 
tinuftnco.  Tnus  hrht  that  an  officer  as^i};ni'il  to  diitv  arcoming  to  liis 
brevet  rank  "wliilu  in  cuuuiinnd  uf"  a  (-i>rtaiii  dt^'piirt incut,  cuiild 
le^Uy  exorcise  (he  authority  and  iirivileKPs  of  sucli  rank  only  when 
hiding  Huch  command,  and  for  the  purpoM-s  of  the  same.'  H.  4^1 
St,  Oa..  1H78. 

IV  B  I.  ^\^len  an  officer  haa  been  duly  assijinpd  to  iluty  or  com- 
mand according  to  a  certain  brevet  rank,  that  rank  becomm  liis 
actual  military  rank  for  the  period  of  the  aaaljfnnient.  He  is  empow- 
ered to  exercise  the  anlhoriiy  which  belonj^  to  such  rank  under  tlie 
circumstunces,  to  wear  the  uniform,  and  to  bo  addreti»e<l  by  the 
title  of  such  rank,  etc.  Ilfld,  however,  Ihnt  a  colonel  aiwicned  to 
command  according  to  a  brevet  rank  of  gcmTul  was  not  tntUUd  to 
the  aids-d©-carap  of  a  general  except  by  the  authority  of  tlie  Secre- 
tarj-  of  War.     H.  4S,  St,  Oct..  1S78. 

V  A.  Suspension  from  rank  does  not  deprive  tlie  officer  of  the 
right  to  rifio  in  files  in  iiis  grade,  upon  the  pronioliim,  for  example,  of 
the  senior  ollicor  of  such  grade.  The  number  of  an  officer  ui  the 
list  of  hi.t  grade  is  not  an  incident  of  hit  rank,  but  of  hit  appointment 
to  office  as  conferred  and  <lated,  and,  as  wc  have  seen,  itusponsion  i\oQ» 
not  affert  the  ojfief.  Moreover  loss  of  fdes  »  a  eontimiing  punish- 
ment, and  if  hold  to  be  involvefl  in  »U!«i)en.sion  from  rank,  the  result 
would  be  that,  for  an  indefinite  period  after  the  term  of  suspensioa 
had  expire<l,  the  officer  would  remain  under  punishment,  tne  sen- 
tence imposed  by  the  court  being  thus  addetl  to  m  execution,  contrary 
to  a  well-known  principle  of  mihtary  law.     H.  3S,  CO,  109,  June,  1S72. 

V  B.  It  is  the  effect  of  a  8ui»ponitton  from  rank  that  the  oflieer 
loses  for  the  lime  the  minor  rights  and  privileges  of  priority  and 
precedence  annexed  to  rank  or  command.  Among  these  is  the  right 
to  select  quarters  relatively  to  other  oIHcera.  And  where  quartera 
are  to  be  selected  hy  several  ofliccrs,  one  of  whom  is  under  sentence 
of  suspension  from  rank,  the  suspended  officer  necessarily  has  the  last 
choice.  Or  rather  he  has  no  choice,  hut  quarters  are  aasi^ned  hira  by 
the  commander;  r<ir,  being  still  an  officer  of  the  Army,  though  without 
rank,  ho  is  entit1o<I  to  somt  quarters.  But  adnatd  that  an  officer  sen- 
tenced to  be  suspended  from  rank  could  not,  becHiise  of  such  suspen- 
sion alone,  bo  depriveil  of  quartere  previously  duly  selected  and 
occupied  at  the  time  of  the  suspension,  such  a  sentence  not  affecting 
a  right  previously  Bccrued  and  vested.*  R.  S7,  S4I,  Sept.,  1868;  S9, 
erst,  Ffb.,  1870;  'S7,  oSS,  May,  1876;  P.  SO,  371,  Nov.,  1891. 

'SttelSOp.  Allv.  Ocn^ai. 

*  lliit  w«  now  nc[  ot  Hareh  3,  1B83  (ii  Rlnt.  457),  whicli  pnyvidcm  that  ofllccn  <it 
the  Army  shall  bn  tunnied  to  duty  or  commnnd  necordln;  to  IliPlr  brevet  rank,  only 
whtTQ  adiinlly  frurti)^  In  hiwHlitlec. 

■But  tbi'Si-creluyof  War  decUlcKl,  May  3T,  iSTfi,  that  on  oiHmr  undc?  ■uspcncioD 
ia  Dot  dcpri\x(l  of  till  umul  riojit  to  ijuiinere  act^rduiK  to  rank.  Tbw  wi«  reoffirawd 
by  tfae  Wm  Department  la  im.    See  Par.  VII,  Clrc.  1,  A.  <1.  0.,  18W. 
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V  C  1 .  Httd  tliftt  when  an  officer  fails  in  hU  nxaminntion  for  , 
tinnuu()orllioiu-l  of  October  1,1890  ('26  Slat.  i>6.?),  with  the  re»tiltji 
effect  of  siiitpension  from  rank  for  one  year,  the  HURpensiun  will  dl 
from  the  date  when  the  right  to  pronio'tiuu  accrued.  C.  89SS7,  " 
19, 191 L 

Afauitilioa  of. See  Co u hand  I  A  1, 

Cht/if/PhiUppituCottiMulaiji Sou  CoKMAxn  I  C. 

Cuntraifufyvm BoaAimr  I  G  3d(<){c). 

t}fUTUTUa"mvatt'' 8m  DuKsnoK  VII  A  1. 

DiilinmtMrtl from  command. 8m  Couha.vd  I  C. 

Lou  of. SooDi»ciruxKXnitar(l)to(a)(t); 

MatUr-out See  Volvktbkb  ARuy  IV  G. 

t/uno  pro  tanc Soo  Pat  and  AUon'A.vcut  I  II  1' 

Pardon  qf  lot*  of. , ...GmPardox  IV  to  V. 

lUjpttar  and miJiiia  o^UxT* SmHiutu  VI  BZb, 

Ketirtdoffirer.rankinertiutd Sm  RKTtticKXNT  1  C  to  D, 

RetiTimmt ..SeoRtmiiBUBNT  I  B  1  lo5. 

$utu«n«Km SaeAiuBMCK  I  B  1bi(1). 

Dmlii-lini:  VIII  ti  I  o;  c  (l):  Xlli 
f(3>(a):(l>);(c). 

OmcB  III  B 1  >  (3):  {3). 

KnraUBNT  I  B  6  <- 10  d. 
Vumdhoriui auumplim ScoArtkti.m  or  Wah  I.XII  D. 

RATIOHS. 

SmAkht  I  Q3b(3)la(4>, 

Civiiian  rmpiaytt* Se»LAW8  II  A  le(l}. 

DaUtuU  ptr*on» Soo  QsATDrTr  IV. 

Uw8  11  A  1  0  (1). 

KEADVZHTISEMEMT. 

RtjtTtimvfVA 8eoCo)fnucT6  VI  J 1. 

REAL  PEOPERTY. 

See  Puruc  Phopebtt  I  A  3. 
CannothtalimaUd. Sen  Wak  I  C6a(2). 

BSAPPODTTUEHT. 

Cadelt... So-  .\iudv  I  D  1  d  (l>  U.  <a);  2  b. 

hifmutrd ofiiftr 8<r4  0Fncs  III  A  4c:  Fl;  IV  E2c(S}| 

It  nol  pardon See  Pakwok  XV. 

S£ASOHABLE  DOUBT  BULB. 
AMMW  bMnb ^^llrnuKiiBvrlBS*. 

EECEIPTS. 

Blank  not  to  ht^vm S<io  Pat  and  juijOwamcxk  IBS. 

Private  property  taitn S««CLAtii8  VII  B&. 

RECEIVER. 

BOdtr a««  CoMTaAOTB  XXXVII. 

Bridge  twnpany 8m  Natiqadlb  WATEnn  IV  D. 

OmtraaoT SeoCojmtAOfsXlV  F. 
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R£COMX£NDATION. 

SifOttrt Smi  DisciPLWB  XI  A  U:  11  •;  XII  E  toP. 
edol  of  honor .■. 8m  Ikmuinu  or  ukut  1  A  2  k;  d;  d  (1). 

RECORDER. 

Court  of  inquiry Pe*  Rktirkukst  I  K2o, 

Rttiring  board. S™  ItEnftBUENTl  Bid  i'i). 

RECORD  OF  GEHKBAl  COTTBT-MARTIAL. 

R,n.  L>IH.  HUNK  IV  C  3  t.i  <;  XHI  Xf  X!V. 

Copy  to  atfMtd .S«i  AKnn.n  or  War  CXIV  A. 

Correction  of 8e«  DiaoPUKB  IX  NC;  Oa;  1>. 

Evidmttoj. iim  DtwnruKB  XI  A  13. 

lolt S»Dtw'trt.t).itXIVKl!;  XV 0  1. 

Pay  and  Allowances  III  G  I  «■  (I). 

Rtammafor  rttummg Soo  biBi-iruM!  XIV  IH  U>I>. 

Tmumutian  itf. S«n  l)iiim-u\-c  IV  M. 

RECOVERY. 

Piiblie  prapffty Sco  Militia  IX  P. 

RECRDIT. 

Clothing,  obatuhnfl Sr*  Pt'iiuc  PnormiTY  I  T,. 

Mutlrrofii  not  Tiiiitlrr  in .,&M  Voi.UNTKtB  Attur  II  B  1  a. 

Running oji-ay Sec  Dkhkutiun  XXII  A. 

Stalanmtofagt ...Ron  Eni.ibtwivt  I  A  2ft. 

RECRUITIKO  OFFICER. 

DtifTtrr.Tfetiptof. S«e  Dxukrtiox  VDttn:  b;9;P  10ft;b. 

JPawU}/ mv<Uiptt See  L'oHMUNiCATioNB  It  A  3«. 

RED  CROSS.' 

I.  AS  AN  INTRRNATIOXAI.  EMru.KM. 

A.  Ihternatiokal  Use  DiPfBREKriATEi)  fhon  DoNBSTtc  Usi Pagi  97! 

B.  PvKroHK  or  (ikmicva  roNVKvnoN  AND  ScofK  TiiiKKCV  IN  Rkoahii  to 

CivTi.  VoLUNTBBR  Sasitarv  Fohmatioxh /'flJH  97* 

C.  Uku  CttttaH  Ham  No  Istkiusational  V.ii-tiK  KxcKW  UT  Tesatv. 

n.  tia  AvTRnRmr  ron  CiiAnrrADLK  OBDANizA'noKit  to  PKNRrttATM  Fokxiom 
CocKTRT  Except  With  Coxskxt  oi"  I.k)Triui'9  Govkv-nmekt. 
n.  AMERICAN  N.\TIUXAI,  RED  CROSS. 

A.  RiOHTC  OF.  IN  TiMB  OP  Peacs Pafft97S 

B.  Statos  or,  IN  Pkacs  ok  i.h  Wak.    Dutt  w  "niK  OovKsxurNT  ix  Coir- 

KBCTtOM  TnBRBWmi. 

C.  Duty  or  Miutabv  Wubub  Kuhliem  tt  MtsvasD. 

I  A.  In  considcrinj;  qiicstionB  affrctjng  tlip  use  of  tlie  Rod  Onss 
or  Geneva  4>mbleni  rare  must  tie  taken  to  difFcrentiate  between  the 
UM  of  Die  omblem  under  the  intern  Htinnal  ndoj^  uf  the  Geneva  Cun- 
vention  and  its  use  under  the  cliarter  grantfld  by  the  Congress  to  the 

■  Prepred  by  Lieut.  Col.  John  Biddlo  Porter,  juds*  odvoeste,  adsbunl  U>  tb» 
Judge  Ailvoflite  Oeoetal,  Unit«d  Shitee  Amy. 
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HED  CROSS   I   B. 


jViinTiciiii  Nutionttl  Red  Cross,  act  nf  January  ■'>,  1905  (33  St 
aiiicmleJ  bv  at-t  of  Juii«  2;(,  HMO  (36  Stal.  «IH).     C.  164$$,  Jt 
1911. 

I  B.  Till-  main  ])uri)U!(«  nf  ttio  Geneva  Convention  is  to  ameliod 
the  condition  of  the  woumlod  of  unnics  in  the  fu'W  and  m  intumiM 
cov«r  llie  case  of  nfttion»  at  war.  Fur  thi.s  piirt»i;j«  the  convent 
iias  ailopteO  tlie  KihI  or  Geneva  Cross  a»  ni>  emhlt^m  of  noulruUti 
be  iise<i  only  to  protect  tlioBO  persons  and  thin^tB  wbicli,  under 
convention,  ure  to  bo  deemed  neutral  and  dvvolod  lo  tlio  care  i 
comfort  of  tlie  sick  and  wounded.  It  is  provided  that,  under 
auapieos  of  o  (lovemnK'nt,  civil  sanitarj'  formations  may  l>e  aulliori 
for  iiae  in  war,  luid  for  tlio  purpose  of  boiii;;  distiii^ui^lu*d  Bliall 
tlic  Geneva  CVotia  in  the  same  manner  a.t  the  regular  niilitarf 
narnl  aanJtarv  furmatioim  of  the  Government.  It  is  nisu  B|freea 
furtherance  of  the  j-onoral  purpose  of  ameliorating  the  conditioi 
the  sii-k  and  wounded,  tliat  tiie  civil  sanitary  fonnation-s  of  u  neu 
natinn  may,  with  the  cons«nt  of  their  own  (lovemmt'iit,  oITer  t] 
servjcoi*  to  a  belligerant  power,  ami  if  accepted  by  sucli  belligen 
aaaist  in  carin;;  for  the  sick  and  wounded  of  those  at  war. 
followt^  tiiat  where  such  civil  organizationn  of  a  neutral,  with 
consent  of  their  own  government,  offer  their  »er%*ices  to  a  bell^el 
power  and  these  are  accepted  by  that  power,  ther  become,  mr 
time  beinK,  a  part  of  the  sanitary  e.ttamLthment  o?  its  army,  TI 
in  order  tliat  a  civil  oreunization  may,  hv  international  law,  aei 
under  the  Geneva  emblem,  a  foreign  belfigerent  power,  there  a 
be  consent  of  the  home  government  and  acceptance  by  the  fore 
helligoroiit.  Such  civil  orgatuzatJon  is  then  only  entitled  to  the  ai 
protection  under  the  Ued  Cross  as  are  the  or};un];eMtion7t  of  the  be! 
erent  with  whom  they  aro  scn-inj;.  and  should  one  of  the  |iowen 
war  not  have  aceedea  to  the  Geneva  Convention,  the  voUititeer  ti 
neutral  sanitary  formation  is  no  more  protected  by  the  Geneva  ] 
Cn)t4s  than  are  the  sanitary  formations  of  the  power  with  which  ti 
are  servitiK-     C.  W^J^S,  June  7.  1911.  -  1 

I  C.  From  the  point  of  ^■iew  of  international  law  the  omblenl 
the  Ked  Cros.s  ha.<i  no  value  or  meaninc;  except  that  which  liaa  b 

g laced  upon  it  by  treaty.  The  emblem  was  first  created  by 
enevft  Convention  of  1804,  (he  rides  eatablislied  for  its  iiiw  hav 
been  hrou;£ht  up  to  date  at  the  eonferonoe  of  UiO(i,  hIhh  held  at  I 
neva.  Each  nation  which  aceedea  to  that  convention  thereby  enl 
into  a  treaty  with  each  of  the  other  natiomt  who  have  aci-ededj 
carry  out  and  respect  the  tenus  of  the  convention.  The  United  St4 
boa  acceded,  the  President  having  so  proclaimed  on  August  3,  Ifl 
Except  as  between  the  nccedint;  nations  there  is  no  requiremeni 
inteniational  law  that  the  Red  Cross  shall  he  recognizod  or  reaped 
C.iem.Junf7.iOU. 

X  D.  There  is  clearly  no  authority  for  a  charitable  organization 
penetrato  a  country  at  neace  with  its  own,  for  the  purpose  of  rcn<i 
in^;  aid  to  the  woundeu  during  a  war  in  that  cuuitlry,  except  it 
Willi  ihe  full  consent  of  a  belligerent  operating  therein.  Should  si 
charitable  organizalion  penetrate  into  a  foreign  country  under  I 
other  conditions  than  (hose  established  by  the  Geneva  Conventj 
no  value  whatever  attachee  in  international  law  to  its  use  of 
Geneva  Crosu.    Whatever  protection  that  emblem  may  insure  un 
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such  circumsttinRPa  miKti  b«  due  to  the  municipal  laws  of  tho  country 
nciiptrateil.  Tho  ontrv  of  tlio  Amerioan  Nutiuiial  Kc<i  Cmss  into 
McxJcodurini^  the  civif  troubles  in  tliat  country  in  the  year  lit  11,  the 
Mexican  Govpmment  not  havini;  occfiptcd  tho  tenticr  of  seme*  mtulo 
by  the  organization,  would  be  an  instanre  of  such  unauthoriKod  en- 
trance and  the  meuihers  of  the  American  Nalinnal  Red  Orosa  ent«ring 
Mexico  would  not  bo  entitled  to  tlio  prottfction  contonipla(«d  by  Ute 
Geneva  Convention.     0.  IGpS,  June  7.  1011. 

H  A.  The  American  Nationnl  Red  Cross  has  under  its  charter  tho 
right,  in  time  of  neaoe,  to  continue  and  carry  on  a  system  of  national 
Bjtil  intcniatiuiiul  relief  and  aj)ply  the  stimo  in  mit^ating  tho  sufTer* 
ine»  eauHed  bv  ppstilonce.  fanune,  fire,  floods,  and  other  ermt  national 
ralamitiwf.  Ijmler  parH^^raph  3,  sectjon  4  of  tho  cliarter,  tho  Red 
Cross  would  appear  to  be  entitled  to  all  proper  ossistoinco  from  tlie 
Army,  hut  it  muHt  be  remembe-red  that  the  international  status 
granted  by  the  Geneva  Convention  to  tho  Red  CrotM  ia  intciidoti 
solely  for  the  amelioration  of  the  condition  of  the  wounded  of  armies 
in  the  field.     C.  I6V>S.  June  7.  1911. 

n  B.  Under  the  charter  of  the  American  National  Rod  Cross, 

f ranted  to  that  oi^anizatioii  by  Congrea.i  (act  of  Jan.  5,  1905,  33 
tat.  T>m,  and  act  of  June  23,  1010,  36  Stat.  604),  the  use  of  the 
Red  Cross  emblem  under  certain  rireunistnnres  and  for  certain  pur- 
posea  is  forbidden  mid  made  a  niisdeitietiitor.  punishable  in  a  Fed- 
eral court  by  fine  and  imprisonment,  The  foregoing,  it  will  be 
observed,  how'cver,  is  a  niuitieipal  law  of  the  Unit^vl  StJito«  and  can 
in  nowise  affect  the  conduct  of  n  person  outsi<]e  of  that  Kountry. 
Where,  in  time  of  peace,  in  the  presence  of  the  military  forces  of  tho 
United  States,  a  misuse  is  made  of  the  Red  Cross  emblem  sucli  as 
haa  been  determined  by  Congress  to  amount  to  a  misdemeanor,  i(  is 
not  the  duty  of  the  liiilitnry  to  exercbe  ajiy  other  authority  than 
would  be  ©xerciiied  by  them  in  tho  case  of  any  other  misdemeanor 
by  a  civilian.  In  ca'^e  of  a  war,  however,  in  which  tlie  United  States 
in  a  participant,  it  wdl  be  for  tho  Federal  Guveniment  to  see  that  any 
aid  society  operating  with  our  armies  conforms  to  the  requirements 
of  tlie  Geneva  Convention  and  to  the  laws  and  regulations  govern- 
ing the  conduct  of  thoso  who  are  operating  witJi  the  armies  of  tho 
United  States.  (Art.  10,  Geneva  ConvcnUon  of  1906.)'  C.  16453. 
June?,  1911. 

n  C.  Witliia  tlio  jurisdiction  of  the  United  States  it  is  a  mis- 
demeanor for  a  iKTson  to  faWly  represent  himself  as  a  member  of 
or  an  agent  for  the  American  National  Red  Cross  for  the  purpose  of 
eohciling,  etc.,  money  or  material,  or  for  any  person  to  wear  tlie  Red 
Cro^s  or  an  imitation  thereof  for  the  fraudulent  puq>o»e  of  inducing 
the  beHef  that  he  is  a  member  of  or  an  agent  for  tho  American  Na- 
tional Reil  CroMs  {^H  Stat.  604).  The  military  authorities,  however, 
would  have  no  right  to  arrest  such  a  misdemeanant  and  are  ehargefl 
with  no  greater  duty  in  regard  to  him  than  would  bo  any  citizen; 
that  is,  to  lodgo  information  in  regard  to  the  alleged  misdemeanor 
with  the  neanist  peace  ofTicer  or  other  person  cliai^d  with  the 
enforcement  of  tlio  criminal  law.     C.  16453,  Junt  7.  1911. 

'  See  pmclanutioo  of  tho  Proaiiient.  Aug.  22,  1011,  publiahcti  in  ti.  O.,  No.  170, 
W.D.,f9U.  t,  .r 


REBKIISTKERT. 

Swt  Dbhebtios  VI  a  to  D.' 
K<H>  Enustmuvt  I  D  to  II. 

Bfimafor.......... Rnv  I'av  and  ali^wamcbi  | 

Dtteritr Soe  DimrRAiUB  II  B2au. 

Pawxwj  XIV. 
Pay  not  itonped  or  /orfeiud  (o  nimAttrw  S«c  Pat  and  aixuwak 
j>ra/(oua  tiaim.  a  <2). 

Vwuntory Sec  Ekubtvext  I  A  1 ' 

REEXAKINATION. 
Failvrt.,,., ......................Sac  RrnxKUSKT  1  Be«ta 

REOIHENTAL  COBOtANDSR.       fl 

S«*  PO«T  CONHAS-nRR. 

SmCohuandind  orncen. 

Appointiny  potner fJcoCoHUAND  VC  1  >;  b; 

Raxk  1  D  10  B. 
AuthorUy  to  rtiluer  noneommMontd  ogi-  Sec  Command  V  C  2. 

wri. 
Sngmtf.  pnti 8o«  A  mcuM  or  Wak  T.XV 

CcrCiJicisU  "/  merit. ..,, .Se«  IxflMMU  or  MEBIT  HE 

Convening  officer Sco  AiiTiCLUor  Wau  XX) 

ExrMdi auliorit!/ .....Rco  AnncLXS  orWARXXt 

Keporta  on  »ffiem Sot  Artkxm  or  War  XXI 

EEOIKEBTAL  COVST.  ^ 

Bm  AKncLK*  or  Waii  XXX 
Sm  DtMiruMK  XVI  A  L;  B 

SEOIVENTAI  STAFF  OFFICER.     ^ 
Appointtnmt  o/. See  Cohmanu  V  C  1».^H 
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BEQULATIOVS. 

See  Laws  II  to  III. 

Eztm  ilatutory  limitation See  Insionia  or  iiebit  I  A  2d. 

Forte  of  law See  Voldntkeh  ABMif  IV  A  1. 

Mandatory See  Discipline  III  A. 

Statute  mn  Tiot  be  abridged See  Abut  I  B  2  f. 

Statute  can  not  be  contravened See  AsNr  I  D  3  b  (1). 

Unwammt^d  (piati  legitlation  by See  iNsiaNu  or  herit  If  F. 

BEIXBITBSEKEKT. 

Allies  for  loan See  War  I  C  6  d  (1). 

Damage  to  ^blie  property See  Pat  and  allowakcbb  III  B  5. 

I llMal forfeiture See  Pat  and  allowanccb  III  B1. 

Militia  offi<^ See  Miltha  VI  B  le<7);(8). 

Overpayment See  Goternhent  aqencies  II J  7. 

PTivaiepartiet,ditbw$emenlt  of,  todeitiivie  See  Gratoitt  IV. 
pertani. 

Ptjbuc  propertt  I  a  6. 

Service  by  alliei See  Cl aims  V 11  B  8. 

Soldier, of  expente See  Articles  of  War  LIX  Q  lb. 

Trmuportation  of  horte See  Pat  and  allowances  II  A  2  a  (2)  (a) 

(1]- 
XJruiuthoriied  to  cajieel  private  debt See  Pat  and  allowances  III  B  6. 

REJECTION  OF  BIDS. 

See  Contracts  VI  J  to  E. 

SELATIVE  BANK. 

See  Rank  II  to  III. 
Medieal  Department See  Rank  I  B  1  c  (2)  (a). 

RELEASE. 

Bidder See  Contracts  IX  to  X. 

FromcoTttmct See  CoNTHACTe  VIII. 

BEUEVIBrO  THE  E5E1CT. 

See  Aeticles  op  War  XLV  to  XLVI. 

EELiaiOUS  SECTS. 
Exemption  from  service See  Enustment  II  B2. 

BEKISSION. 


By  wamTnary  disdiarge See  Pardon  XIII. 

Forfeiture See  Pat  and  allowances  III  El, 

Grounds  for See  Discipunk  XV  F  to  G. 

Pardon  VI. 

Prisoner  of  war See  War  I  QUc  (Mto(6). 

Sentence See  Discharob  II  B2. 

Pabdon  VI,  XVI. 

SEM07AL  OF  CHABOE  OF  DESEBTIOE. 

See  Desertion  V  B  S;  XIV  A  7;  XVI  A 

toF. 
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SEHITSTEB. 

Suv  VOLDKTEER  AtUtY  II  F  lO  G.  , 

EEKT. 

SceCuauBVnCl. 

FroTn  amn'ipife See  Pebuo  PROPEHTr  VII  B 

Notipaynient  of. See  Pu»uc  PROPBarr  VII  B 

To  enemy - See  PABOON  X. 

B£FAIR. 
Public  property Seo  Militia  IX  E. 

BEPORTES. 

Apiwnlment  of,  for  court Ppe  Discipusk  IV  B  2;  3  a. 

Claim* Jot  pai/ Sco  Arwt  I  G  3  b  (4)  (o)  [3]. 

Court  of  inquiry  or  board See  DmcrPLiNE  XVIII  D. 

Duties See  Disciplinb  IV  C  3  a. 

Sugaring  oj...... _- - So«  Diacipuna  IV  C4». 

BEFOBTS. 
Congrational  txtmmtittai Soo  Laws  I  B  6. 

BEPBIHAND. 

See  Discipline  XII  B  3  d. 
By  reviewing  authority Bee  Dibciflinb  XIV  £  9  i;  I. 

BEFTTDIATIOir. 
O/amtroel See  Contracts  XXII  to  SXIII. 

BESIDEKCE. 

I.  DOMICILE  AT  ENTRY  INTO  SERVICE Pag, 

A.  Not  Lost  bv  Entkt  into  Service Pagi 

1.  lalcntion  (o  return  ia  prGsumcd. 

B.  CnANOE  OP  Domicile. 

1.  Whul  action  required? Fagi 

U.  OF  MINOR. 

A.  Unemanl-ipated. 

B.  Emancipated, 

I.  Ill  the  case  of  an  oflicer  or  enlisteil  man  iii  the  inilitary  establ 
inoni,  held  that  Lis  domicilG  during  his  continuance  in  the  service  is 
tlomiciJo  or  residence  which  ho  had  when  he  received  his  appointiu 
as  an  officer  or  entered  into  an  enhslment  contract  with  the  Uiu 
States.  Tliis  is  true  whether  such  domicile  was  orifiinal,  i,  o.,  est 
Ikhed  by  nativity,  or  by  residence  with  the  requisite  intention,  or 
rivatiye,  ns  tliat  of  a  wife,  minor,  or  depeudeut.  This  rcsidenct 
domicile  does  not  cliango  wliile  the  ofTicer  remains  iji  the  mihtary  i 
vice,  as  his  movements  as  an  officer  are  due  to  military  orders:  i 
his  residence,  3o  long  as  it  results  from  the  operation  of  such  orders 
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constrainpd,  a  fonn  of  rtwidoncp  wliich  work*  no  cliuo^c  in  «ii>inici!e.' 
C.  l£0£S  Apr.  28,1911;  P.  GO.  gSS,  June,  1893. 

I  A.  A  porson  in  tho  military  service  of  tlio  Uniu»d  Static,  is 
cntit](*d  to  voto  where  lio  has  Iiis  hg<il  rtsuhnte  providod  ho  hoe  the 
qualifications  prescribed  by  the  laws  of  the  Stat*.  He  does  not  lose 
siioh  residence  by  reason  of  being  aKseiit  in  llie  service  of  the  United 
States.  The  laws  of  a  particular  State  in  which  he  is  stationed  and 
has  only  a  temporary  as  dUtingtiifthfd  from  a  Itgat  residen<'4>  ninv,  how- 
ever, permit  hun  to  vote  in  that  Slato  after  a  cortain  pc^riod  of  actual 
residence.  C.  47S,  Oct.,  iSH  and  mi.  Nov..  1894;  S877.  Feb.  US,  1S98; 
tA852,  June  f.5,  l.903;_  I53ff7.  Oct.  14,  1903. 

I  A  1.  If  u  k-fjal  rc-^idcnce  in  u  certuin  State  ha^  once  existed,  mere 
temporary  absence,  however  long  continued,  as  the  result  of  an  enlist* 
ment  or  enlistments  in  tho  Army,  will  not  destroy  it.*  R.  SO,  398, 
June^  I8S6.  Liability  to  taxation  or  other  liability,  as  a  rfsident  of  a 
certajn  locality,  is  not  ordinarily  afTpcted  by  the  enli.'»ting  or  holding 
of  a  commission  in  the  Army  and  the  beine  stationed  at  a  place  other 
than  such  locality;  the  party  being  at  sucn  place  not  by  hw  own  voli- 
tion, and  \\\(} animiu rcvfrtcndi  to  llieorigmal  dnuiicilo  hcinp  presimied 
to  still  subsist."     if.  35,  6S3,  Jan.,  I8SS;  C.  l^SSZ,  June  B5, 1903. 

I  B.  An  officer  may,  however,  eatabli.'^h  a  new  legal  nwidence  or 
domicile  where  ho  is  stationed,  allIiou*!li  as  he  is  subject  to  orders, 
the  evidence  of  snob  intention  should  be  clear  and  con%-incing,  such  as 
thc«c<nii-iilion  of  real  property  for  a  home,  with  the  int^-ntion  of  living 
Uicro  whenever  not  recjuired  to  be  elsewhere  under  military  orders.* 
C.  SlOnt,  Feb.  14.  1.907.  In  the  ctL^Cf*  of  officers  who  are  not  subject, 
or  likely,  to  have  their  places  of  hahitancy  changed  by  miperior  mtU- 
tary  authority,  such  as  the  chiefs  of  the  staff  corps  or  departments, 
whotw  duties  require  them  to  have  their  office-speniianently  in  Wi«J»- 
ington,  less  evidence  of  intention  is  reijuired.  This  is  also  true  as  to 
officers  on  the  retired  list.    The  question  of  residence,  where  it  is  at 

'Graham  v.  CommonireBlth  (51  Ptt.  8t.,258);  Wood  u,  Filrftirrold  A  Wine>l«  (3  Or»- 
con,  5ii8):  G  O  13.  P'irnlMi!,  Dial  .  1S6S;  Taylor i/.R«uling,  (4  Dtt-wM,.43B)i  Delvinv, 
AiiiiersoD  (33('nl  ,  92).  "Soldieraof  the  Uniled  8taiw  do  not  tuquln!  or  loM  thetr 
residence  hy  r«uon  of  being  slatiooed  in  the  line  of  duty  at  luiy  p.'l^Ii^-ulaJ  plncei,  no 
nutter  how  long  thoir  occupancy  of  duch  place  may  cinimnv  "  Meail  v.  ChtdI 
($  D.  C  .  3'm:  People  i'.  HoMen  (28  Cal.,  123);  Hitnt  i-.  Hi.-tiarda  (4  K»n».,  M»); 
Inhabjiontfl  of  Bfpww  ji.  Inhabitant*  ol  Linouiw  (36  Maine,  428);  Tibbelt*  v.  Town* 
•end  (15  Abb.  Prac,.  lIM), 

'  Brewer  V,  Liiuia«iuj,  3fl  Maine,  428. 

'  J«i:nb«,  \aw  of  Doenirilp,  401. 

*  Bo»loO*K«onOjnfiiet'>f  Ij»wb,  voJ,  I,  p.  168,  whef*  thefnllowinRCJtlmi't  infftlwo 
(r-in  Aiturnoy  (iciM-nil  i'.  Poltingcr  f6  U.i  N..  B33.  7-M  (1*61)),  wlien>  tlio  quMlJou 
wuB  ft-hf  Iher  Sir  ilcnry  Pottinscr  nt  the  timo  of  hin  ilocoBM  woa  aomirilfd  in  Engluid 
Of  in  ludin;  '"The  ouly  doubt  drii^M*  fnMii  this,  thit  hocinlinuMl  in  Ut«  MT^'i^«  at  th« 
East  Indin  (.'•luiiiuiiy,  uiid  □lii.-hi  bii\nR  bivii  rutled  ii}.<onaCany  time  to  mfva  in  Indk. 
*  •  •  I  thinK  thill,  nolwithstandintt  Kir  llpiiry  Poltin^itfr  continued  in  tho  Indian 
Army,  his  purchaMota  dwelling houM  in  EuUai  Place,  hiHContinuioKtobnld  it  whiliit 
abaeut  (rum  JCuglund,  bin  rotuni  to  it  ua  his  blaceof  letidence  andhlabonje,  and  Ixia 
n-icrcnco  to  it  in  hi*  will  w*  hi*  rendenne,  nbundnntly  oitabliahM  hi*  EoKHsh  domi- 
cile "  ^«e  nlso  14  C\'c  ,  &4(i,  M  follows:  "In  Reneral  It  can  be  nid  that  n  domicile 
if  neithtrr  niuol  iiot^(»t  duriiia;  mililMry  service,  «d<)  slthixi]^  a  soldier^  U  both  the 
fu<-t  and  intnnt  occur,  cjin  pBtabliah  a  n^w  domicile  durinR  hiH  term  o(  cnlulmeut,  thU 
will  not  be  deemed  to  have  occurred  in  the  abaence  of  the  clearaat  and  tno*t  unequivo- 
cal proof.  No  d(imi(-il«  will  be  uquired  merely  from  having  been  atatioued  In  the  line 
of  duty  Bt  any  porticuUr  place." 
I  SllOff"— 12 62 
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mil  dtnibtrxi],  will  in  Uie  main,  as  in  tlio  ciww  of  civiliiuvi.  be  del 
mined  by  Ihc  cvidrm-e  of  un  animtu  mooeruii,  as  exliibited  l>v  the  I 
•nd  declarations  of  the  party.  B.  XS,  85,  July,  t869i  SO,'W  ' 
Mar.  arui  July.  {870. 

1 6  1 .  \a  olBcor  who  has  rcMdo^l  <'Ui«w1i«r«  can  nol  niAko  a 
plMO  hi»  rpsidencR  hy  merely  declarinR  that  it  is  so,  or  that  he  1 
elcctwl  it  (o  bo  (*ucli,'  Up  iiiiijit  t.«ki>  some  defiiiite  aition  indicaC 
an  intention  and  an  ability  to  |M>rniiinfiilly  remain,  such  os  provjd 
hiuiscif  witli  a  (Iwclling  thpre,  removing  liis  family  there  enter 
iulo  busincijs  there,  etc.,  to  <wuslitule  tlic  nliwre  di'vignKled  his  I 
residence  or  dnmieile  in  law.  P.  63,  ^S^  2day,  t8&S;  C.  £iO$l, 
14, 1907. 

II  A.  Held  thai  an  uiiemancipated  minor  eun  not  acquire  a  n 
dencp  different  from  that  of  his  father.'  C.  I$B0,  Apr.,  IS95;  66 
Dec.  23, 1910,  Feb.  £4  and  Mar.  6,  Wit. 

II  B.  Held  that  an  emnnripated  minor  can  acqnire  a  honajitie  act 
nsidouvo  different  from  timt  uf  ItJs  [alher.     C.  6616,  Junt  17, 1     ' 

caoes  RsrsBBKce. 

CodcM SocAiimyI  D  1  a  to  b. 

Selirtdoffle^....,,., • Sw  Rbtiremrkt  1  O. 

Retired  tMitr Sm  Riitihi:mk.st  II  Bl  toSi  7. 

Tnation SmTuI  F.. 

RESIQKATIOH. 

Af«t»itatvi Sc«I>ucinjvaVlIt  II;  la. 

Cadft SeoAauYl  DldfU. 

Civition  tmplaytt ,,, SwCiviuax  rufi^trmXI  A  u  ' 

Oood  of  the  trrfia SMOrncE  IV  l>6. 

Offiot. 8mOitk.'s  IV  D  wE. 

, , See  DiscHADos  11  AS. 


RESTORATION  OF  OFFICER. 


cntg. 


..«**.  OmcK  III  t'l. 
.SicOrncr  V  A3to<. 


EESTORATION  TO  DUTY. 
WkOe  undtr  tenlmre Son  Pahoos  XV  D  1;  3. 

BESTOBATIOH  TO  DUTY  WITHOUT  TRIAL 

S<v  DinriPUKr  111  £  2  ^ 
S-e  Parhom  XV  D  2;  2  a:  4. 

Qnutnidive  pardm Sl-b  UE«ii»noN  IX  «;  XV  D. 

^  Dii«nnjK«IXFla(I). 

CaatigM  o/ifcKTftOfl  nol  remowrf See  Dbbbhtiok  X\T  E. 

Dairltr 8m  DaasmoN  VI  A;  XII  A  to 

A3. 

T>IBCSAttGB  II  B2. 
„,        .  EsLiflaENt  I  D3t  (7);  (H>. 

^««V- ScoIUtircmkvtII  Alb;  l«. 

J^uOAnl  tnhitmmt Spo  Kmjstmbkt  1  A  0  1(1). 

Fnndulmtlu    mtisud    iKt/umorabfy  tb- fieo  KNUxniKNT  1  AD  t(4);g  (1);  <U; 


FnuSikniia  mauUd  grnetal  piitoiia S«e  Esu»riiB»»  I  A  »  f  (S). 

ItUgWjiauliMwrMyditfhatgniioldUr Soo  Di»ciuauit  XVI  0:0  1;  5. 

^MaiigoiidtiwloA. S«,.  Aiiticlm  or  W*ii  XLVIII  A. 


'  Thu  wi  nf  Mar.  I  1S43  (S  Stat.  000)  n-qiiinn  tli(<  individual  Mlect«d  lor 
moQl  lo  ibo  MUitwy  Ai-ndfimy  to  bean  actual icsitleat of  tiio  UiatricL  (Seed 
Atty.  Gmi.,  130).  * 
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BETADTED  PESCEBTAGES. 

Forfeittire SeeCoNTBAcrs  XIX  C. 

RETAIHEES  TO  THE  CAXP. 

See  ARTiCLEe  or  War  LXIII  A  to  E. 

RETALZATZOV. 

laws  of  War See  Waa  I  C  S. 

BETEHTIOV    IH    SERVICE    AFTEB    OBGAVIZATIOH    UtTSTEBED 

OUT. 

See  VoLCJTTEEH  Armt  IV  C  to  D. 
Dale  i^tmaUr  out See  Voldntbbr  Armt  IV  D2  to3;3b. 

BETIKED  OFFICEB. 

Civil o£Ut,  elwffnliiyfor SeeBsTiREiiBNTlG  3  to4. 

Contract  with  Foil  Ojtce  Departnunt See  Contracts  XV  C. 

Foreye See  ABirr  I  O  3  b  (2)  (c). 

In  mililary  terviex See  Rktikembnt  I  G  2  to  3. 

ClausX. 

Inttruetors  at  eolUga See  Military  ikstrochon  II  B  1  a;  4  t. 

Xititia  duty See  MnJTU  VI  A  2  b. 

miitiaman See  Miuru  XI  L. 

Public  office  not  eixreiud See  RbtirsiibntI  G. 

Taxation See  Tax  I  to  11. 

RETntED  SOIDIEB. 

Certificate  of  merU.... See  Inrionia  or  herttXXE. 

Commuuion  in  militia See  Mhjtu  III  K, 

Does  not  hold  office See  Claims  X. 

JVuWctdn See  Arjtt  banob  I  C  4, 

ToMition See  Tax  I  to  II. 

RETIEEMEirr. 

I.  OFFICERS. 

A.  VOLCNTAIIT, 

1.  30  years'  service. 

■.  Date  of PagtSaa 

b.  CouDt  service  Unitod  Sbtee  Military  Academy. 

0.  Midshipman  service  does  not  count. 

2.  40  yean'  service. 

a.  Count  service  United  States  Military  Academy. 

B.  Involuktabit. 

1.  Retiring  board. 

a.  Acquired  disability. 

(1)  In  volunteers. 

(2)  As  an  enlisted  man. 

b.  Reasons  for  retirement. 

(1)  Can  not  be  retired  for, 

{a)  Moral  obliquity Page98i 

(i)  Future  contingent  incapacity. 
0.  JtiriadictioQ  of  board. 

(1)  Not  limited  as  to  time. 

(2)  Taking  of  depositions. 

(3)  Charge  can  not  be  tried. 

(4)  Officer  preeeut. 
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OFFICBRS-ContlniMa. 
B.  IxvoLtriiTiiir — Contiuued. 

1.  Batinag  boud— ConlinuMl. 

(1}  DuiI«BOf  BUtaboBBflKlMted. 

(2)  Dutie*  of  racetder 

(3)  Minority  report  nuy  bo  ■ubmitMd. 

2.  FindinK*. 

a.  "Ac^v«Mrvict''d«Bnecl. 

b.  "renaaneni"  defined. 

(I)  Twt— I«diMaMCunbI«? Fapi 

«.  "Inddont  o(  Uic  Mrvicc*  or  "line  ol  duty"  d«£iM)d. 

d.  "Lia«  ol  duty"  if  no  ovid«ac«  to  ibo  <<oDtnry, 

e.  "NotliiMof du^"— r«iaoiiabledoubirul«. 

5.  Prandaoff  action. 

a.  Finding  is  TecomiMDdatio&  only. 

b.  Diaapptwal-^io  Changs  la  fltattu JPag 

0.  DlMTotion  if  "No(lineolduty''-^Dl«. 
d.  One  action  oxhauirta  IWMvnt'ti  power. 

Iiia«a«ed  rank. 

a.  1(  in  Urdnuico  Dcpartnient. 

b.  If  vttcuicy  occun  bofan  approval. 

6.  No  authority  tar  retirement. 

a.  Of  PhilippiiM  firaul  oflSL-er. 

b.  Of  otScer  who  oontnctod  di«bility  aa  oootnct  mgooo. 
6.  Exaiiiiiiing board  under irctot October  1, 1890. 

a.  Not  a  court  Cor  Irial  cf  moraJ  delin<]U«ik(. 
(1)  Officer  foiilttltd  to  full  hmriDg  on  aucb  Isue..  Paft 

b.  PhyHlc&l  ino^MKJty  tn  lino  at  duty. 

<1)  lioalod  b<rfbro  reliramont.  

<S)  Not  aubject  Ibr  ratiring  bond  or  g«i«sal  court-Eoi 

eic«pt  for  new  auaea. 
D.  Incspocilstod  othnnrlm  than  for  phi-rical  dinbili^  la  Un 
duty. 
(1)  On«  year'*  aUHpeoaioii— not  nibjod  (or  reUrinff  bow 
(a)  Second  OTMninatiom:    found  inapacitated  p 

iciiUy Pagt 

(Z)  Second  examination  found  pliyvlaUly  aot  b . 

duty;  wholly  rotirod. 
(8)  Fint  uid  vNond  exATuinaliooe  found   phyaiauiy- 
liueolduty;  wholly  retired. 

(4)  Medical  olBcur  found  profenionally:    aecond 
cioD  found  phyaieaJly  in  line  of  duty. 

d.  BxaotiaatloD  paaaed;  officer  becnma  inaano;  tocond  txu^ 
tion  or  rstiriag  board  authoriaod 

e.  Pmidrnt'a  action. 
(1)  Member*  not  ewcra;  proceeding  diaapprovad. 
(3)  Effeela  a  change  of  aUtut. 

(,  nmdont'adiicretioii. 

(1)  Officer  conincla  morphine  habit  in  taliins  nwdiciiw, 
T.  Buminlng  board  und«r  act  of  March  3,  1909  (3tV  SUU,  737). 
C  Examination  of  mnjor,  M«dica]  DopartmeBt. 
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1.  0PFICEE8— Continued. 

C.  Rank  OF  Rbtibbd  Opficbbs  IhcbeasboUndbr  Act  of  Afiul23,  1904  (33 

Stat.,  2C4). 

1.  SUtuB  during  Ovil  War. 

a.  Weet  Point  cadet  on  leave. 

b.  Uidahipman. 

o.  Civil  employee Page  991 

d.  Contract  aurgeon. 

e.  Uilitiaman  not  called  forth. 

2.  Status  since  Civil  War. 

a.  Convicted  by  a  general  court-martial. 

b.  Promoted  under  art  oE  October  1, 1890. 
o.  Officer  deceased. 

D.  Datb  of  Rbitbbubnt Page  991 

E.  Retirement  Order  Can  Not  be  Revoked. 

F.  Uniform,  Title,  ktc.,  of  Rbtired  Officerb. 

G.  Office. 

1.  Retired  officer  does  not  exercise  "public  office." 

2.  Retired  officers  are  in  military  service. 

B.  In  senae  of  section  519S,  Revised  Statutes. 
b.  Subject  to  trial  by  general  court-martial. 

0.  May  enter  Government  HospiUl  for  the  Insane. 

d.  Hay  be  kept  in  civil  court  jurisdiction Page  $9S 

e.  Exemption  of  salary  from  taxes. 

1.  In  sense  of  section  1223,  Revised  Statutes. 

3.  Retired  officers  may  hold  civil  office. 

a.  Federal. 

(1)  Elective  or  appointive. 

(2)  LimitatioDB. 

{a)  Diplomatic  or  consular  office. 

(6)  f2,500  salary Page  994 

(3)  Clerk  in 'Quartermaster's  Department. 

b.  State  and  municipal Page  996 

H.    EWFLOYMENT. 

1.  Counsel  before  general  court-martial. 

I.    BVRIAL. 

K.  Active  Duty. 

1.  "Active  duty"  and  "Active  service"  defined. 

2.  "Staff  duty  not  involving  service  with  troops." 

a.  Limited  to  existing  military  establishment Page  936 

b.  Rule. 

C.  "Service  with  troops"  defined. 

d.  Quartennaster  at  Fort  Bayard,  N.  Uex.;  quarters. 

e.  Court  of  inquiry. 

1.  General  court-martial Page  997 

3.  College  duty. 

a.  Pay  and  allowances. 

b.  College  in  the  Philippines. 

c.  College  in  Porto  Rico. 

4.  Widow  not  entitled  to  six  months'  gratuity. 

5.  Can  not  buy  or  draw  furniture  from  quartermaster. 
L.  Pat. 

1.  Longevity. 
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t  OFFICEBS-t-amiimed. 
M.  Mti.RAnR. 

1.  To  liom«  aflnr  rcHiromenl. 

2.  Witncaa  hetore  ft  court-martial Pq 

N.  Wbollt  RmRZit.    (.Sm  aUo  Httirtnent,  IBt»  7.^ 

1.  lUaaunator. 

2.  FiiU  and  fair  hvorini;, 

3.  One  yew'i  pay  miiI  allowiuicf* 

-t.  KoautlKirity  (ur  IranaportiunKwidBloboaM. 

O.   TRANHrORTATIOK  TO   HOHK 

n.  ENLISTED  MEN. 

A.  What  Skhvicr  Couktb  rou  RisnamnnrT? 

1.  Praudillotit  MiliatiiiiTiit  imviiT. 

a.  PravJotuly  iluK-Lvged  on  cerliflcaM  oT  iliAbillt^. 

b.  Pn)vio«uly  diichusod  without  tiouor. 
0.  Pr«viotuly  ductiaifcMl  duboaorably. 
d.  Pnudulent  «n1itiUaeal  wiiliuut  prev'oiw  di«th*rge. 

3.  ActivoM)rviro-«ctof8^>(«mb0r3O.  I8W 

3.  Ooiiuniitiioiied  Mrvicorouula. 

a.  A*  olGcer  Philippinn  IjinntAbularjr  do«*  uut  count. 

4.  War  Mrvire  ronnta  dnuhU. 

a.  In  Civil  Waf. 

b.  For«iiKii  MTvico. 

(1)  "Actual  aorvieo"  defined. 

(S)  On  tnuiaport  in  Philippino  lulanda 

0.  Service  of  nnllvw  In  Philippine  duas  nut  couoi  doubto. 

B.  StAivB  or  KKTinRt)  Solpibu. 

1.  Tbey  are  nal  dischargied. 

2.  Tiipy  do  not  hold  olBrit. 

3.  Tbeyarea<ibJecttQiniliUry«iDtro1. 

a.  May  b«  uioil  Itir  iiot  paying  d«bta. 

b.  SiitwiHienre  win  I?  in  {<onfiaom«nt. 

4.  I{<«idcuo<'. 

a.  Abroad  with  pormindon. 

b.  Ou  militarj-rcMn-atlon  wiOillc«ape Pat 

5.  Govvnuiiotil  Uoapibd  fur  tho  Ibmo*. 
e.  Soldlera*  Ilome. 
7.  Traiuporlnttnn  tii  borne  and  Bubi^l«<ice. 

C.  Pat  Mat  be  BrorraD. 

1 .  Tu  make  good  overpaymeDt. 

2.  To  rmmbunc  purt  wcchanga^  «tc,  huida. 

D.  Mav  Hold  OmcR, 

1.  In  miliiia- 

2.  In  Pbilippin«8oauta. 

3.  MunidiMl. 

4.  HuptytiaWndtintii  of  nnliotial  camoMriaa. 

E.  Mat  Accsrr  Euflovubxt. 

I.  In  GorcmnKuitMrviiTe. 
3.  la  cixil  Iil«. 

a.  AaumuotcUn , I'ag{ 

b.  Ah  inatniclAr  in  high  achool. 
«.  Aa  luterpreMr  to  fowaga  cwnmiwootw. 
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n.  ENLISTED  MEK-Conlinm!<I. 

1.  BytlcceaM. 

2.  By  onligtsumi, 

3.  Diw^baige. 

G.  RimRKWKXT  Ohdkr  V±m  Nut  »  RitvonD. 
m.  CIVIL  EMPIAIVEES. 

I A  1  a.  Ilild  tbat  an  officer  who  lias  ap[>tieil  for  rctironuint  nftor 
30  years'  stTvico'  nill  not  pus*  to  tlio  rotircd  list  tjcforp  the  date 
when  he  recoivos  notice,  or  DefomiM  IpksHv  clmrpeahle  with  nolJco, 
of  the  oniiT  for  his  retirement.     C.  Sfl4S0,  J-y/(.  2/,.  1906. 

X  A  1  b.  //(WlhutcudetservifeutUnitedStatesWilitary  Academy 
can  be  legally  included  in  computing  the  ."iO  jf^Tfi  service  upon  wJiicu 
itn  oiliccr  may  bo  rvtircd  on  lii)t  own  applicittion  in  the  diilcTetion  of 
the  PresidftHt,  under  section  1243,  R.  S.'     C\  1699,  Sept.  S,  1895. 

I  A  1  c.  lirld  th«t  service  rendered  ni*  h  cadet  nt  the  Naval  Acad- 
emy can  not  be  computed  in  detomiininft  an  officer's  elirahility  for 
retirenn^nt  afti-r  .'iO  vejirft"  senV-e.     C.  £ZS5S,  A'ow.  /;,  JSw. 

I  A  2  a.  The  act  of  June  30  1882,  22  Stat..  1 18.  provides  that  40 
years'  service,  "either  as  an  officer  or  soldii'r,"  shall  entitle  nn  oflicw 
to  ho  retired.     I/eld  that,  in  computing  the  40  years'  service,  the 

fieriod  served  by  tlie  officer  as  a  cadet  at  the  Military  Academv  could 
eeallv  be  counted.^    P.  49,  379,  Oct.,  1891. 

I  B  1.  Section  124S,  R.  S.,  authorities  a  retirinR  board  to  inquire 
into  and  determine  the  facta  touching  the  nature  and  occaxion  oi  the 
di.tahility  of  any  oflicer  who  ajiptvra  to  be  incapable  of  performinu 
the  duties  of  his  office.  Xo  mention  is  made  in  this  legrslnlion  as  tii 
the  manner  in  wliieh  the  attenliou  of  the  Swrotarj-  of  War  is  to  be 
(bawn  to  the  case  of  an  officer  as  to  whose capa<ity  for  active  service 
doubt  ha.s  arisen,  iltld  that  it  may  bo  duo  to  n  diNcovoiy  by  any 
superior  commander  in  (he  ordinar>'  performance  of  the  officer's  duty, 
or  it  may  rtwiilt  from  the  report  oi  an  iiwpwtor,  or  bo  inado  tho  sub- 
ject of  representation  by  a  department  ciimmander,  etc.  O.  SSS99, 
Nov.  £S,  1907;  26612,  Apr.  ff,  1910. 

I  B  1  a  (1).  It  does  not  afloct  Iho  authority  to  retire  und»9-  soction 
I2A1,  R.  S.,  that  the  incapacity  of  (he  officer  may  have  been  found 
to  have  nwultc<l  from  a  wound  receivwl  by  him  while  in  tho  vihintttr 
sen-ice  before  entering  the  Rejfular  Army.'  R.  26, 10^,  Od.,  1867;  C. 
1S8S2,  Mar.  18.  1904. 

I  B  I  a  (2).  flfld  ihat  a  commissioned  officer  was  entitled  to  bo 
retired  on  a  disnhililr  which  had  been  contracted  while  he  was  an 
PfdiKted  man.     C.  12^77,  Mar.  22,  1902. 

I  B  I  b.  Officers  have  been  retired  on  three-fourths' pay  for  "heat 
exhaut^tion  and  overwork  causing  melancholia  and  dementia"  (C. 
12277,  Mar.  22.  1902) ;  for  "chronic  Bright's  dinwise  of  the  kidnoj's" 
(C.  tins,  Nov.  SI.  1.904);  for  ■■deafne*«"  (C  17/77,  Nov.  IS,  1904); 
for  "valvular  disease  of  the  heart  and  Bright's  diaejise"  (C.  17223, 


'  See,  1243.  R.  S. 
*  See  cir.  10. 1S96. 


•  See  dr.  13,  A.  Q.  0.,  Dec.  6, 1891. 
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Dec.  5, 1904);  for  "volvuUr  hwirt  aiscjwo"'  {C.  SS0S9,  C 
etc.     C.  I6S71,  F^.  5.  1904;  'S978,  Feb.  t7. 1904. 

I  B  1  b  (I)  (a).  Held  tliAt  tho  "cauw"  of  "incapacity"  inteS 
in  section  1249,  B.  S.,  waa  not  moral  obliquity  (C.  19189,  Ftb. 
1906;  iS399,  Nov.  SS.  1907),  and  tbat  lli.;  niaitor  of  the  finu 
iiitfgrity  of  the  officer  was  beyond  the  jumdiction  of  the  board. 
held  that  tho  bonnl  wa^  not  aulhonzji-d  to  nt'oninu'iid  tht)  n-tireQ 
of  ail  uflicer  bevauso  he  did  not  pay  bis  debts.  P.  4J,  j^,  J 
1890.  nddalso  that  the  inabilily  of  a  disbursing  officor  to  fur 
a  bond  wlicn  dulv  required  to  do  so  waa  not  sufficient  ground  foi 
retbenient.    P.  &4.  S3.  Ftb.,  1894;  O.  ££899,  Nov.  SS,  1907. 

in  1  b  (1)  (b).  i/e?JtbfttlhoIaw— MCtioiw  1248  and  1249,  R.^ 
coi)t«mpluted  an  existing  and  not  a  ptirch*  pmspectiTe  and  continj 
incaparjty;  and  that  an  iiiquin,-  into  ati  odit-tr's  general  efficie 
could  be  pertinent  only  in  so  far  as  it  could  be  iv[riirde<i  »s  goinj 
show  that  bU  iiH-tncieiicy,  if  foiiiid,  was  llio  rc.-«iilt  of  an  tiupairn 
nf  bcftllh.     /'.  55.  49.  Sept.,  1889. 

I  H  I  c  (1).  The  inTratigalion  of  a  retiring  boanl  is  not  affst 
by  any  limitation  of  time,  as  is  that  of  a  court  martial,  viz,  br  oil 
103.  Such  a  boanl  may  thnreforr  inquire  into  the  matter  o^  a  d 
bility,  however  long  since  it  mav  have  originated,  R.  £0,  619,  i 
1886. 

I  B  1  0  (2),  Aa  the  object  of  giving  a  retiring  board  the  poweri 
court  martial  is  tu  insure  a  full  investigation  and  u  fair  bearing  i 
to  enable  it  sat ief actorilj'  to  (Ictt^rmine  tlie  qu'vilion  rcfi'rr»*d  ic 
held  that  in  tlie  exercise  of  these  duties  the  board  is  (ho  jui 
whether  or  not  the  taking  of  a  deposition  is  neoeaaan'.     C. 
Sept.  SS,  1907. 

I  B  1  c  (3).  The  provision  of  secfi'oii  1248,  R.  S..  giving  to 
ing  boanl  such  powers  of  a  court  mart  iai  and  court  of  inquiry  aa  I 
be  necessarv  to  enable  it  to  inquire  into  and  determine  a  quest 
of  alleged  (Tisability,  does  not  anthori?^'  such  a  board  to  entertoi 
charge  of  a  military  ofTonso  aa  aucb  or  to  Iry  an  oSi<:er.*    R.'' 
May.  1866. 

I  B  I  c  C-1),  An  officer  has  the  right  to  be  prcwont  iM'fore  the: 
board  which  is  considering  his  case.     Held  that  the  boitnl  should 
proceed  in  hi-s  absence  imiess  be  bos  waived  his  rigtit  to  be  preM 
C.  £0766,  May  34,  1910. 

I  It  1  d  (1).  In  view  of  the  disposition  of  retiring  boards  to  I 
upon  tho  report  of  the  medical  oiliccra,  Ibo  lindings  in  many  ci 
are  unsatisfactory,  and  the  evitlence  as  to  the  cause  of  the  disabi 

■  l^cc  27  Op.  Ally.  Oen.,  183,  Jan.  23, 1009,  in  whiirb  it  U  held  IhMtanofficarl 
be  itttred  becauw  of  ill  temper.  irriUbttJty,  lack  of  ■olf-opntnd,  bootiiiliDns, 
CDUTimy,  or  rimilar  caime,  It  they  reader  him  Incapable  of  peffartolog  Ui«  duti* 
hiaoflloe.  AI»oaM27  Op.  Atly.  Gen.,  H,  July  10, 190S.  in  which  Ihe  word  "ina 
ble"  Is  defined  toinMiD  thnt  an  olRrer  in  "no  loniiVTrw>)M>nidble  fbrhiii  own  acl 
or  subject  to  infinnltlee  or  ditubililiee  which  tnakc  Die  rvamoable  fulfiUioeat  d 
milituy  dutioe  tinpoNnble  far  him,  nolvritlutandiiig  no  hooMt  detin  and  firm  { 
pomonhiiparttafiiUydiacharBeuieni." 

*P»r.  «,  Cir.  10.  A.  0.  0.,  lere.  whiehdiroctetlifll  when»ao(ftcertoordCTedb< 
an  axuoinlng  or  retiring  bowd  original  or  ropira  <..{  ull  ofliriul  rMnrd*  Rlleclia| 
chuader  or  offirictiOT  nhall  be  himinhod  Uic  board.  Soo  27  Op.  Atty.  OtCj 
Jul)-  ]0.  1008,  in  whirli  it  inhdd  Hint  an  oflicvr  e«n  nut  be  retired  tof  the  acta  ( 
aifirui  whidi  ajw  oU^rod  a*  ovidraico  of  incajwcily. 


•A  tc 

I 

'  aai 

luest 

tertoi 

% 

er«H 


RETIBEHBNT  1  B  I  d  (s). 


985 


is  so  DieftgiT  US  to  make  il  inipuiUtiUlc  fur  the  Secretftn,'  of  War  lo 
delernuDe  whether  or  not  tlie  disability  is  in  line  of  iluty.  tIeJd 
that  nulliing  short  of  u  strict,  cnforccnutnt  of  tit^lioQ  IS'IS,  R.  S., 
will  apply  mi  adequate  remedy.'  C.  J06OO,  Feb.  24,  1904;  iS91S, 
Feb.  16,  i904;  £274$.  Ftb.  13.  190S. 

IB  1  d  (2).  Sections  1246-1252,  R.  S..  charge  the  board  itself 
with  the  conduct  of  the  investigation'  and  furnish  it  with  a  recorder 
to  assist  it  in  its  inquiry.  Il  may  vest  in  the  recond-r  such  dutic?8 
88  it  deems  best  and  may  charge  him  wholly  or  in  port  \nl\\  the  nro- 
duction  and  presentation  of  testimony,  and  it  may  also  dirt-rt  liiin 
to  prepare  replies  to  the  contentions  of  counsel,  but  held  tlial  unless 
80  specially  iliroctod  by  the  boiird  the  duties  of  tlic  rcconU>r  are 
restricted  to  the  summoning  of  witnesses  and  the  preparation  of  the 
record.     C.  17388,  Dec.  19.  1904. 

I  B  1  d  (.t).  Held  that  a  member  (or  members)  of  a  retirin"  boanl 
may  submit  a  minority  rcpurt  when  Iio  feels  that  his  view  will  assist 
thu  President  in  reaeliing  a  conclusion  on  the  question  before  tli« 
board.     C.  SO40I,  Jan.  21,  1912. 

I  B  2  a.  The  terra  "active  ser\-ice,"  as  used  iu  sttttut4>s  regulating 
retirement,  simply  rcktee  to  that  period  in  the  career  of  an  officer 
which  inteneiii-sl^otweon  Ills  appouitment  to  military  oiiice,  and  his 
yaculion  uf  such  olhco  due  to  death,  rcsij^nutiun,  dismissal,  or  retiro- 
ment.  During  this  period  all  officers  are  presumed  to  be  ph^•sically■ 
and  mentally  capable  of  performing  tlio  dulieit  of  tho  ulfico  into  whicli 
they  have  been  lawfully  inducted.  If  the  contrary  appears,  the 
laws  vests  authority  in  thp  Secretary  of  War  to  convene  v.  retiring 
board  and  to  charge  it  with  an  inquiry'  into  tho  nature  and  ext4>nt  of 
tlie  disability,  with  a  view  to  oacertaiii  whether  the  officer  is  incapaci- 
tated from  performing  the  duties  of  his  office.  C.  22399,  iVor.  22, 
1907:  2SS00.  May  5,  19u8.      . 

I  B  2  b.  I'pon  the  examination  of  an  officer  for  promotion,  it  was 
discovered  that  !io  hud  a  rupture  and  wu.s  using  a  truss,  and  the  evi- 
dence before  the  boanl  showed  that  the  rupture  could  be  removed  by 
an  operation  which  was  so  certain  of  success  tliat  of  the  soveuty  cases 

■  "A  lelirin^  Umnl  imiv  inquire  into  and  detemilue  the  beta  toudtiaR  the  aatim 
and  occsmon  ui  ilie  disibuiiy  o(  any  ufGon  wlio  appears  to  be  ineapaUe  nJ  MtriprmiDC 
tta«  dutine  of  liia  ofliixt,  nnd  shall  ha\-«  cuch  pawna  of  a  murl-mw tinl  and  <it  a  tvnrt  d 
inquiry  as  nuiy  l>o  necMnry  fur  that  purpon."    (8«c,  IHS,  R.  B.) 

Tlie  o]>iiiiuii  of  a  Hiunixxi  miut  not  bo  token  na  LXincluai>«.  Sm  7  Op-  Attv.  Gon., 
165,  in  vhirli  it  wu  held  tlml: 

"In  the  Ilrst  plaoe.  a  caaualty  18  a  queetlon  of  fact,  to  be  psQvad  acooidiDE  lo  the 
ordtDarynileHoivvidenceand  totli«rtnanaii1tlcMtial*ctionuf  the  inquiring  ana  docid- 
ing  mind.  That  mind  im  oniitled  lo  linvo  thoveryfm-U  Mora  it, and  in  not  bound  lo 
accept  sa  Bnal  the  oplniona  even  of  an  exjiert  Such  upiiiions  are  evidence,  but 
nedtfier  conduw%'o  nor  exduaivo  pruof.  ICvcry  pifnun  uf  judicial  tnttning  mil  knows 
that  tho  opinbna  of  medical  or  ntlidr  w-icntilic  or  i)r»ctic*l  expert*  oftMi  ditTer  and 
that  lh«y  MDetiniee  err  In  a  body  un  if  by  fnnie  epmemlc  contagion.  Tfiere  fa  a  judi- 
cial  caae  tnvolTiag  acientifie  uuiuiT>',  iii  tb«  printed  record  of  which  oro  th«  anamn 
of  twcDty-tbrve  experta  to  th«  mtan  (|un>ii«[i;  iwmilji-.twn  of  them  nve  declaion  (loa 
vay,  and  a  sinuli^  one  of  thcni  jcivM  n  rc\'i>n«  d«ci«iun:  and,  in  Quo  coudtialoa.  It 
was  pruvi-d.  bc-vdiid  nil  i-imip'wniy,  iluit  hi.-  alone  inia  right  luid  that  all  tlie  olhora 
uma.  In  Konpnil,  the  opininno  of  mi  export  am  of  mom  ot  ]tm  weight  and  mine, 
according  10  ihe  ^raon'scvn^iiiutlon  uf  mind  and  tliedepeoof  compHteoeMof  the 
collection  of  pertinent  focts  nn  whidi  hid  mind  acta." 

'  If  an  officer  siakM  no  obJM-iiun  lo  tho  pmcoodingaorrulingaofa  lx«id,  benivea 
irregularitiea.    (24  Ct.  Cb.,  3U5.) 


986 


RETtBEMGNT  1   B  S  b  (l). 


in  thf!  United  States  ^Vrniy  which  un  to  tliat  time  hud  been  fitibj«ctoi 
to  it  but  three  hnd  rclwiwisl.  Trip  olTicor  rcfiistxl  Ihti  opprntioi: 
Htld  that  the  disability'  was  not  pcrmanont.  IMl  further,  thai  mani 
fmtly  the  incapaoitr  in  con8iv|ii4>itre  of  which  the  law  authorizes  th 
rolireinent  of  un  oflic-vr  fruni  activo  Kvrvice  is  uue  that  jx  tliotiglit  t 
bejwrmftnenl,  or  suoh  that  the  romovai  of  the  disabiUty  wliich  causi 
it  IS  highly  impn>bablc.  »n<l  that  ('migrws  can  not  possibly  hay 
inteiiilea  tu  provide  fur  the  maiiitt'nnni'o  ut  an  otlirrrr  in  the  prime  i 
life  williout  receiving  an  equivalent  in  the  way  of  aervice,  tintess  11 
be  sufTcrin};  from  an  iiK-urablv  diftciutc  or  injury.  C  SSSt,  Mar.  H 
180S;  !I$3S,  Sfpt.  10,  tSOt;  tSS9S,  AW.  tB,  1907;  WS9,  Dee.  i 
1.908. 

I  B  2  b  (I).  Incapa<:ity  for  service  by  reason  of  jihysiful  disabilit 
relates,  of  eonrse,  to  a  pernianenl,  inmrnhle  disease,  or  injnrv  of  sue 
a  character  as  to  ubsolutelv  dii<r4|nBlifv  the  ofliccr  affected  W  it  h 
duty  on  the  active  list.  Deafnees,  defective  vision,  and  incitrabj 
organic  disea.Hea  are  examples  of  such  a  disability.  If,  however,  tJi 
disease  bo  <.-uraMe  or  of  such  a  character  as  to'  yield  to  treaimeii 
then,  even  though  a  cure  may  refjuire  consiiierahle  time,  the  dil 
ability  \»  not  pormam-nt  and  the  oflicer  may  lie  passed.     And  tin 

auestW  is  for  the  board  to  determine.     The  test  should  be.  Is  th 
iseaso  or  injury  ciirrthle  or  infiiniblci     If  it  be  curable  within 
reasonable  time,  then  the  oflicer  shonlrl  be  pasM.>d;  if  it  Im'>  incurab] 
williin  such  reasonable  time,  the  Itnding  should  be  adverse.     C.  tlSSi 
On.  7,  1901. 

I  B  2  c.  The  phrases  "in  line  of  duty"  and  "incident  of  the  sen 
vice,"  while  not  synonymous,  arc  not  widely  separate  in  meaninj 
IleJtl  that  the  efficient  execution  of  a  statute  involving  the  one  woul 
give  reasonable  operation  to  the  olber.  In  otlicr  wonia,  the  sever] 
''incidcnls''  wlucli  go  to  make  up  the  ilailv  or  vearly  routine  i 
military'  service  constitute,  when  aihleil  logelVier.  tde  ''line  of  duty 
which  is  con  (em])!  at  (hI  in  tlic  jicnsion  laws,  and  iio  public  interest  wj 
BulTer  if  either  undenitaiidint;  be  applied  bv  a  retiring  board  in  tti 
determination  of  a  particular  ease.  C.  ISGOO,  FA.  ii,  1904;  193i 
Feb.  S4.  1906. 

I  n  2  d.  In  a  specilie  case  there  was  no  testimonv  before  the 
to  show  that  tJie  oflicer  had  contracted  prior  to  liU  entry  into  tt 
military  ser^'ice  any  of  the  diseasps  whicJi  the  sunreons  found  to  exia 
Thei-e  was  evidence,  however,  that  one  of  the  diseases  from  which  Ij 
suffered  was  incurred  in  the  niilitary  scnicc,  and  it  wiw  highly  pro! 
able  that  another  one,  viz,  incipient  tuberculosis,  was  due  to  the  san 
caaso.  11(14  that  the  board  properly  found  that  the  ofHcer's  dil 
abililv  was  in  line  of  duty.'     C  JS^OO.  June  9,  1904. 

I  li  2  e.  Ili-hl  that  an  ofliccr  should  not  be  wholly  retireil  on  Ul 
findings  of  a  retiring  bcuird  uiJcsa  the  testimony  as  to  the  cauao  of  (t 
disability  estHblishea  the  fact,  beyond  a  reasonable  doubt,  that  tl| 
incapacitv  in  not  the  result  of  any  incident  of  the  Bervice.*  C.  li  ~  " 
JuhjS  1/1902. 

I  B  3  a.  The  Unding  of  a  retiring  board  under  section  12! 
section  1252,  U.  S.,  is  in  the  nature  ofa  recomineii<lation,  and  till  it 


Hb    ill 


'SeeTOp.  Any.  Gen.,  IM. 

>  Sop  27  Up.  Alt  v.  Cm.,  lfl»,  Jiui.2S.  IBOO.ia  vhidt  it  ishi^M  (hat  neniona  )245-Ua 
K.  S.,  dc^l  wilh  till*  nrltial  JnivpHrity  of  ftn  offiovr  and  aot  with  it«  cmim  or  i 
exc#i>t  iu  determiniog  wlutt  «lual  be  dono  la  caae  tlie  officer  tt  Inuad  incftpac 
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"approTtxl  br  the  Presi<Ient"  iiu  retirement  can  be  onlered  tliere- 
upou.'    A'.  SO.  W4,  Ort..  IS$7:  0.  S2743,  Ffb.  !S.  1908. 

I  B  3  b.  If  the  President  disapproves  tlie  fmclinea  o(  a  retJriug 
bonnl  the  oflWer's  status  remains  the  same  as  it  was  before  the  ques- 
tion of  rcferriug  his  case  to  the  retiring  board  was  eonsidercd  by  the 
tiepaitmenl.     T.  seT-iS,  Feh.  IB,  ISK/S. 

I  B  3  c.  Wliun  II  rl^tinlt{r  board  finds  tui  ufliccr  incapable  of  per- 
forming the  duties  of  liis  office  and  also  finds  such  incapacity  not 
incident  to  tlio  service,  (he  President  is  vetted  witii  discretion  to 
retire  the  officer  wilii  tliree-foiu'tlis  pay  of  bis  rank  or  wholly  rotiro 
liim  \vitli  one  year's  pay  and  allnwancea.  Iltld  that  this  dbcretion  ia 
properly  exorrisod  iu  favor  of  tlie  oflicor  where  the  disability  is  incur- 
red tliroiigh  an  untoward  incident  or  witliont  fault  or  wiUt  excusable 
fault.  C.  S8S09,  Frb.  £4,  i908.  //fW  further,  that  where  tlie  main 
conlributing  cause  of  audi  disability  is  moxeusublo  misconduct  on  the 

fiart  of  the  officer  the  latter  is  subject  to  bein^  wholly  retired.  Held 
urther^tlint  wlicrc  tlio  main  eau»o  of  the  disability  Lit  misconduct 
extending  over  a  long  period  of  service  and  jtersisted  in  after  repeated 
warnings  Uto  officer  sliould  be  wholly  retired.  0.  S6M34,  Apr.  S4, 
IfflJ. 

I  B  3  d.  The  linding  of  a  retiring  board,  appi-oved  by  the  Presi- 
deut,  is  couclusivo  as  to  the  facts.  The  boam  finds  tbc  facts,  and 
the  President  apjiroves  or  disap]iroves  the  finding.  There  is  here  a 
judicial  |)Ower  vested  in  the  two  and  not  in  the  President  acting 
BJngly,  and  when  the  itowcr  hns  boon  once  fuUy  exercised  it  is  ex- 
hausted OS  to  the  ca.se.*  P.  SO,  4^,  Dm.,  t89S;  C.  0671,  June.  1899; 
lltSS,  Se}4. 10,  tmi;  2$S99,  Nov.  £?,  1907. 

I  B  4  a.  fiffit  that  if  an  olhcev  be  ri'tired  while  dotaiJod  in  the 
Ordnance  DcpHrtmcnt  under  the  acts  of  I'Vbniarv  2,  1901  (31  Slat. 
748),  and  June  25,  1906,  and  March  3.  1009  (3.1  Stnt.  7.11),  he  should 
be  retired  with  the  additioutd  rank  held  iu  the  Urdnauco  Department. 
C.  S6677,  Oct.  15  and  Dee.  17,  1909. 

I  B  4  b.  Held  that  an  officer  can  not  be  retired  with  increased  rank 
after  the  action  of  a  retiring  bouid  tiidess  a  vaooncy  occurs  before  the 
Pi-esirlent  api)n)ves  the  finding  of  the  boanl.*     C.  9ZS6,  Nov.  7,  1900. 

I  B  5  a.  Ueld  that  there  is  no  authority  of  law  for  the  retirement 
of  an  officer  of  Philiiinino  Scouts  na  such  on  account  of  disability 
incurred.     C.  14314,  Mar.  I4.  19l>S. 

I  B  !>  b.  Itfl'l  that  an  officer  can  not  be  placed  on  the  retir^vl  list 
for  disability  incurred  while  ft  contract  surgeon.  C.  1S89S,  Mar.  IS, 
1904. 

Z  B  6  a.  The  general  theory  upon  which  the  vVnny  has  nrococded 
in  the  past  is  that  examining  twarcls  and  retiring  boards  should  not 
bo  considered  courts  for  the  trial  of  moral  delinquents;  that  where 
an  officer  is  notoriously  morally  unfit  for  promotion,  he  is  enually 
unfit  to  be  an  oliicer  in  whatever  rank  he  may  be  serving,  ana  that 
distiplinary  measures  should  be  taken  at  the  tune  the  evidence  of 
the  moral  unfitness  is  available  and  the  |)tiiiishment  of  the  morally 
unfit  oflieer  not  postponed  until  such  period  as  ho  shtdl  have  reached 

'  Srn  21  Op.  Ally.  Gen..  3R5,  anri  27  Id..  193. 

i8i?e  U  Up.Atly.Gca.,  no  notl  2n0;  19  id., 203,  D«c.  3,  1A8S:  U.S.  v.  Uurclianl 
(125  V.  8.,  ITfl);  Potts  V.  U.  S,  (12r.  i:.  R..  175). 

*  See  G.  O.  No.  41,  A.  0.  0..  June  24, 1897.  Bee  aI«o  Pw.  SO  S.  0.,  No.  173,  W.  D., 
1911. 
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the  time  for  his  promotiou.     C.  S3674.  Jvhi  31.  190S;  t^)SG,  Nov, 
1808, 

I  B  6  a  (1).  An  oxAuiiidiig  board  found  an  oflTiccr  not  t|UAlifii 
morally  for  promotion.  A  court  ol  inquiry-  which  later  iiivestiguM 
the  cose  itfoiiimendctl  thnt  War  Dpj>ftrtmont  orders  bo  amended  ( 
as  to  jmrntle  specifically  that  iiU  tho  pmcccdintrs  duriii^;  tho  cxtuiun 
tion  of  itn  ollicor  as  to  iDoral  qualtlications  should  be  in  the  preseni 
of  himself  and  counsel  ^'if  he  dcsirt-s  couuftol";  that  ho  be  (umishf 
full  iiifonnation  as  to  any  allegations  agauist  hts  moral  conduc 
mimes  of  nccusoni,  witnei«o»,  anudocumentary  c\'idciicc  ftgiiiitbC  tiii 
that  he  be  allowed  to  examine  such  witnesses  and  eviden<;6  and  ' 
tiwtify  and  uitrudut;c  evidence  in  his  avm  behalf;  that  if  found  nw 
ally  disquahfied,  he  be  funijah£!d  &  full  stiitcuiciit  of  the  reitson 
HcUl.  tliut  'the  very  fact  that  an  advpr-;<e  llnding  on  moral  qualiHo 
tion  points  ven'  cortaiiilv  to  an  oHlctr's  soverunce  from  too  Am 
reTeaLt,  I  think,  that  ade^guate  provision  for  a  full  and  romple 
hearing  upon  the  moral  issue  should  bo  conducted."  C.  1SS6 
June  Xa.  1.906. 

IBGb(l)-  Tho  act  of  October!.  IS»0  (26Stal.  562),  contcmplat 
that  before  an  officer  caii  be  retired  under  it  ho  shidl  be  iucapuniuii 
for  active  Ker%'ice.  The  existence  of  that  fact  miist  l>e  ascertauM 
before  tho  law  can  be  applied.  If  an  olliccr  is  regularly  fomid  iiio 
pacitated  phv^ically  by  an  examining  hoard  appomt^  under  the  a< 
but  before  boiii^  retired  recovers  from  his  aisabiUty,  ho  can  ni 
legally'  be  retired.  Where  such  recoven'  a  alleged,  a  new 
tion  IS  not  only  proper  but  tieces-sarv.' 
C.  t97!i,  Jan.,  1896;  1S723,  Oct.  13,'l90S. 

I  B  6  b  (2).  Under  tho  act  of  October  I.  1890  (26  Stat.  562), 
finding;  of  tho  board  of  examuiation  that  the  officer  is  incapacitate 
for  duty  is  notpcr  »e  final,  but  must  be  reported  for  the  action  of  t] 
Secretary  of  War  and  pn-ssed  upon  by  him.'  6'.  157S8,  Jan.  7,  190 
Where  tlio  findinc  and  report  of  the  board  have  been  approved  bi 
not  yet  executed  oy  actual  retii-enieni ,  there  may  intervene  contil 
senues  which  would  supersede  such  nroccediiifi,  as  the  trial  ai 
dismissal  of  the  olBcer  by  court-inartiiu  or  the  arising  of  new  cam 
which  miffht  mako  proper,  that  the  question  of  his  disability  I 
inquired  into  by  a  retiring  board  convened  under  section  1246,  R.  I 
But  uides8  some  such  new  oecnsion  and  ground  of  disqualificatic 
be  presented,  the  action  of  tho  Secretarj-  of  War  in  approring  tl 
report  remains  final  and  exhaustive,  and  tile  officer  is  entitled  I 
be  retired  under  the  act  of  18D0  and  can  not  K'gfdlv  be  orden 
before  such  retiring  board.  P.  61,  !4S,  S69,  Av^.  ani  Sept.,  /Sfl 
a  1979.  Jan.,  1896;  15738.  Jan.  7,  1904;  J87tS,  Oct.  13.  lOa 
gStSo,  June  5,  1909. 

I  B  6  0  ( I) .  An  officer  waa  suspenderl  from  jirorootion  for  one  ye« 
ho  having  failed  in  his  exanunation  for  promotion  otherwise  thi 
ph^'sically  in  line  of  duty.*     IhldxYvaX  it  was  not  proper  to  order  hi 

^ < '^ ■ 4 

■  Sm)  21  Op.  Atty.  Gen.,  386,  July  31,  16DG. 

■See27  0p.Atly.Oen.,  193.  F«b.  19, 1900. 

*  Rce2&0p.  Atty.  0«i.,  (M&,  Mar.  24,  lOOfl,  in  whirti  it  uliclJ  ina  MiuinoCuipaca 
that  (b«  yw's  mi^HUwion  brgini  to  run  fn>m  (he  dnir  of  opproval  o(  tho  pntcoMtnf 
lb*  bosM,  ncc«pt  whm  the  vacancy  luuoccum^d  previous  to  tUe  approval.  In  i 
cue  the  muipension  run*  from  the  <1itti.'  nf  viuvnir.    The  "hMtofdala,"  L«J 
of  niunbera,"  bflsina  to  ran  (mm  Uio  d»Us  of  vacancy-  1 


e  can  ni 
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before  ftretiriii<;bonrcI,  aa  the  act  of  October  !.  1890,  provided  that  at 
the  eJ!<l  of  Olio  year  ho  should  be  riN>xamiiiod  to  detcrmiiif  his  fitin>fl8 
for  prumotion.  llrUl.  further,  that  the  order  of  duspetuuoii  began  to 
run  at  the  date  when  ri<«  woultl  have  boon  promoted  dad  h«  puwed  hta 
examination.     C.  SS6/,S.  July  8,  1911. 

I  B  6  c  (l)  (a).  An  officer  was  found  professionally  not  qualified 
for  iiromot  ion  and  after  one  year's  sus^wnsion  was  found  jihyisically 
not  qualified  for  promotion,  owing  to  disability  in  line  of  duty,  under 
that  portion  of  suction  3  of  llic  ai-t  of  O-tobcr  I,  1800  (26  Stat.  562), 
wliich  reads:  "If  he  should  fail  for  any  other  reason  he  shall  be  eus- 
pended  from  promotion  for  one  year,  whi-n  he  shall  be  reexamined, 
and  ui  ca»e  of  failure  on  such  reexamination  he  shall  bo  honorably  dis- 
charged with  one  j'ear's  pay  from  t  he  Army."  Held  t  hat  the  physical 
exatninnt ion  was  a  prupcr  part  of  the  second  examination  anu  that 
1  he  finding  of  the  board  waa  legal  and  subject  to  approval.  C.  SS770, 
Mar.  4,  1008. 

I  B  6  c  (2).  An  oflicer  was  found  mentally  and  professionally  dis- 
q^ualified  for  advancement  by  a  promotion  board.  Upon  reexamina- 
tion at  the  end  of  one  year  he  was  found  phj'sically  incapucitatetl  for 
active  service,  due  to  disability  not  incurred  in  line  of  duty.  Further 
examination  was  desisted  from.  Held  that  the  final  clause  of  the  act 
in  question  became  operative  and  that  the  officer  should  be  honor- 
ably <Hschargod  with  one  year's  pay.  C  gS70l .  Feh.  4.  1908;  2i809, 
Mar.  14,  190S. 

I  B  6  0  (3).  Ilfld  that  If  an  examining  board  called  pursuant  to 
the  provisions  of  the  act  of  October  I.  ISSO.-ehould  fmd  an  officer 
phj-sically  incapacitated,  not  in  lino  of  duty,  he  slinll  be  suspended 
from  promotion  for  one  >'ear.  at  the  expiration  of  wliich  lime  he  shall 
be  reexamined,  and  in  the  event  of  hm  failure  to  pn^s  the  physical 
examination  on  account  of  disabihty  not  incurreil  ui  lino  of  duty, 
no  executive  discretion  is  possible,  as  the  law  provides  that  he  shall 
be  honorably  discharged  with  one  year's  pay  and  allowances,  C. 
gS809,  Mar.  15.  1908;  28645.  July  S'.  1911.      ' 

1  B  6  c  (■}).  The  examination  of  officers  of  the  Medical  Depart- 
ment for  promotion  is  controlled  bv  the  provisions  of  the  act  of  Octo- 
ber 1.  189fl.  as  replaced  by  the  act  of  April  23.  190S  (35  Stat.  67), and 
subsequently  modified  m  its  application  to  medical  officer*  of  the 
f^ade  of  major  by  the  act  of  March  3,  19011  (3.'*  Stat.  737).'  A  major 
upon  examination  was  found  professionally  suspended  for  a  year  and 
then  found  disqualified  for  promotion — incapacity  in  line  of  duty. 
It  was  urged  that  ho  was  entitled  to  be  retired  witli  the  rank  of  lieu- 
tenant colonel  before  a  vacancyshould  occur  in  the  jrrade  of  lieutenant 
colonel  to  which  he  would  have  been  promoted  if  he  had  not  been 
found  incapacitated.'  Held  that  he  could  not  be  retired  with  the  rank 
of  lieutenant  colonel  until  a  vacjini^  should  occur  in  that  grade. 
O.  tSlSG,  June  6,  1909. 

'  Sm  27  Op.  Ally.  Gen.,  193,  Fob.  19,  1W>!>,  in  whirl,  ji  wu  htld  in  tli«  eu»  o(  a 
mftjor  o(  tlio  Hodirul  Depftrtment.  who  was  (imnil  Lni^npftcilikt«!(l  jjrotarionilly  forpto. 
motion  [Lii't  tin?  tin'tln^uppruvMl  l>]r  &  bowdof  revieV|  that  jn  vioiFofiippnrciilpbyn- 
ical  incupcu'ity  iii  Mini  <if  duty  luit  dUoovtirod  al  original  eiaciiiitalion  he  may  no 
nH-xtuninnl  by  orfw  o(  ibe  Secretary  ot  War, 

'StwRvLimmuut,  I  Bib,  which annouiu^w  tbftruletobe  followed oii n queatiua ol 
ntinnnont  with  iucroaiie:!  nuilc,  when  a  vncancy  orciiis  befoM  tlio  tippiuval  at  tlio 
nooeedioBB,  to  whldi  lh«  oltlcer  noriually  would  have  b««o  ontitled  to  promotion  to 
u  no  quettioD  had  bevn  mined  lu  (<>  bia  incapaoity. 
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I  B  6  d.  After  an  ofRccr  hu)  succ«6afully  passed  an  exuninafl 
for  promotion,  unci  bcfont  liU  promolioii.  hu  bvcamo  incurably  inaa 
Itfid  that  t  lie  Rpproval  of  t  lie  favorable  finding  of  tlie  examining  bw 
did  not  bind  uiv  War  Depart  munt  to  await  his  promolioa.  Hi 
ftn-ther,  that  he  might  be  given  a  i^<.-ond  phj'sicat  examination 
might  bi-  ord«roil  bt-fore  a  retiring  board.     C.  £SSSS,  Aug.  14>  i^ 

I  B6e  (1).  TItId  that  the  regidnlioiu  prepared  by  the  Pn 
dent  under  k-gUlative  sanction  in  fiiriheranee  ollhc  act  of  October 
1890.  are  Bufficieiit  ly  nmudatorv  in  character  as  to  womuit  the  < 
approval  of  the  proceeding  of  an  examining  board,  whose  memb 
had  failed  to  take  the  oath  m  the  nmnner  pnvicribed  in  the  re^latii 
as  published  in  general  ordexa  of  the  department .'  UeJd  f  art  her  t] 
the  suhitcqucnt  nweariiig  of  the  members  did  not  operate  to  euro  I 
defect  aa  indicated  in  the  record.     C.  gOSSS,  Oct.  25,  1906. 

I  B  6  e  (2),  An  examining  board  convened  under  the  act 
October  I,  1S!)0.  found  an  officer  iiica]iacitaled  for  aetive  servl 
The  finding  waa  approved.  Held  that  aa  this  olBcer  was  the  seQ 
in  hia  grade,  and  a  vacancy  haii  ocriinvd  in  the  next  grade,  llusoii 
aled  to  transfer  the  officer  from  the  active  to  the  retired  list  and 
plae«  him  in  the  slaltii)  occupied  bv  retired  officere  in  the  oixTatioi 
i>ections  lU.'iS  and  Vl'tJ,  R.  S,  The  change  of  status  huviiij*  bi 
legallv  aceompliRhe<l,  it  is  iM'yond  the  power  of  the  Kxecutiva 
restore  the  oihcor  to  (ho  active  Ust,     C.  2S1S6.  Jvly  SI,  1909. 

1  B  6  f  (1).  llorphine  was  given  to  an  officer  to  relieve  n 
ral^c  pain.  Later  the  officer  was  found  by  an  examining  board 
be  incapacitated  for  active   service,  the  cause  being  chronic  m 

thiniitm,  not  in  line  of  duly.  /Md  that  the  acquisition  of  the  ha 
a<l  been  contributed  to  sufficiently  by  incidents  of  the  sen'icu 
warrant  the  President  in  exercising  his  discrt^tion  and  plocirkg  ' 
officer's  name  on  the  reiired  list.     C'.  tSSOS,  Ajtr.  16,  t9m. 

I B  7  a.  An  examining  board  convened  under  tlie  act  of  April 
1908  (35  Stat.  67),  tm  ainended  bv  tlic  act  of  March  3. 1909  (35  SI 
737)  found  that  a  major  of  the  Stedieal  Cnrp^  waa  not  qualified  p 
feasionally  for  promotion.  Hrtd  that  tlio  proceedings  of  the  boi 
should  b«  referred  to  a  boani  of  review.  If  the  latter  board  ( 
approves  the  Bnding»  of  the  board  of  e-xamination  the  officer  will 
WtCitJed  to  hid  promotion,  hut  if  it  anproves  tho<ie  findings  the  cou 
outlined  by  the  statute  should  be  followed,  viz,  auspenaioa  from  -p 
motion  fi^r  a  peno<l  of  one  year  with  a  later  examiuation  at  the  end 
that  period,  and  in  tlie  event  of  a  second  similar  failure  to  e^tab] 
the  ner»ii)ary  professional  qualifications  for  advancement,  retiretoi 
without  promotion.     C.  iSlSS,  A'ow.  IS,  1909.  j 

X  C  1  a.  A  retired  ofCcer  served  with  credit  agaiitsi  the  enej 
while  on  leave  of  absence  from  the  MiUtory  Academy  preceding  A\ 
9,  1865.     Hfld  that  ho  served  otherwise  than  as  a  cudot  and  1 
entitled  to  advancement  in  grade  under  the  act  of  April  2.3,  190< 
Stat.  264).     C.  I9S71.  Mnr.  S,  1906,  Feb.  19,  and  Dtc.  4, 1907. 

I C  1  b.  Tho  act  of  April  23,  1»04  (33  SUL  264),  nm\-ides  tliat 
officer  who  served  with  credit  ft«  an  officer  or  enlt»tle<1  man,  othent 
than  la  a  cadet,  during  tho  Civil  War,  may  in  the  discn-tion  of  I 
Presidout,  by  and  with  the  advice  and  coasent  of  the  Senate,  have 

'  An'>flI(«mnn»thpretiro<lunUiollBdin{!Bofan4ixaaimin8baMdnB]«n*ili«n 
drnl^pmvpmicli  flndingn.    The  AppmvaJ  of  the  8«ci«tBiv  o<  Woi  It  004 1 
See  21  Op.  Atty.  G«n.,  388,  July  31. 1898.  ~ 
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name  ijloood  on  Uie  rotired  List  o(  tlic  Army,  with  runk  ami  retired 
pay  of  one  grado  above  that  actually  held  by  him  at  the  dat«  of  retire- 
ment. Held  that  this  did  not  apply  to  an  oilicvr  who,  during  tbo 
Civil  Wafj  sprvod  as  a  midshipman  at  tbo  Naval  Atatiemv;  and  did 
not  pai'ticipato  during  the  ('i\'il  War  again.st  tlie  enemy  on  land  or  »ca, 
or  in  anv  riwpect  othurwis*  than  as  a  cadot.     C.  WS43.  Mnr,  £,  191  i. 

Ilfld  further  that  advancement  was  warranted  under  the  9lalut« 
in  Lho  canto  of  a  midsliipman  who  bud  uthc>rwi»fl  than  as  u.  cadet 
actually  participated  in  the  operation  of  tbo  rivil  War,  and  had  Tol- 
untaritv  8uhinilled  to  its  lianlsliiiis  and  dangers.  O.  16271,  Hay  16, 
IdOi;  1641)9.  June  2.  1904,  ond  Ffb.  ^0,  1905;  224S9,  Dte.  *-J,  1907. 

I  C  I  0.  J?<^/ii  that  an  ofiicer  on  the  retired  liytt  cannot  be  advanoftd 
ID  eradfl  under  the  pruvi^ioiu  of  the  at-l  of  April  23,  1904  (33  Stat. 
2M),  because  of  service  performed  by  him  for  the  United  Statee  as  a 
civil  employee,  no  matter  how  nearly  such  »ervieo  may  bo  a^imilatod 
to  that  of  a  conuntsaioncd  officer  or  an  enlisted  man,  and  even  thoiish 
be  bad  taken  the  oath  of  alle^'iance  to  the  Unite<l  Stattu*.'  C.  16318, 
Sept.  $3, 1004,  and  July  S,  191 1;  16US,  JwM  9, 1904;  WW.  •'«"«  "» 
1904;  i-f^y' .  Pf^-  ^S,  1007. 

I  C  1  d.  Htid  that  an  of^cer  can  not  bo  adToneed  in  (;rado  under 
the  terms  of  tho  act  of  Aptil  2^1,  li)Q4  (33  Stat.  2G4),  because  of  service 
during  the  CiWI  War  as  a  cantract  surgeon.'  C.  1687S;jr<m,  July  S8, 
1904   to  June  SO.  1909. 

I  C  1  e.  A  retired  otlioer  served  as  a  militiaman  not  colled  into  the 
»ervifti  uf  the  UuiUHl  States,  with  credit  agaiuwt  tho  ciu-mv  preeijdiu}; 
April  0,  ISO.*;.  Held  that  as  he  did  not  serve  in  the  Ke^ufar  Army  or 
volunteer  forces  he  was  not  entitlcrl  to  advancement  in  grade  imdor 
the  act  of  April  23,  1904  (33  Stat.  264).  C.  19271,  Feb.  S,  1908; 
lesii,  Jan.  9, 191S. 

I  C  2  a.  After  tbo  act  of  April  23,  1904  (33  SUi.  264),  hod  besD 
passed,  the  question  arose  as  to  whether  or  not  those  oHicers  on  the 
retired  list,  wlio  had  served  othorwi**  than  in  the  Volunteers,  and  who 
were  othenvise  qualified,  but  who  had  been  convicted  by  courts- 
martial  preceding  April  9,  ISfi'j,  were  subjot-t  to  oilvanrement  under 
tlint  act;  hdd,  that  their  eonviclion  by  court-martial  tbd  not  render 
their  services  not  creditable  and  that  they  were,  therefore,  subject  to 
advancement.     C.  16S1S,  May  7, 190i,and  Mar.  24.  1909. 

I  C  2  b.  Held  that  an  ollioer  who  has  been  retired  under  the  act  of 
October  1, 1800  (26Stat.  562),can  be  advanced  in  grade  on  the  retired 
list  under  the  act  of  April  23,  1 904  {33  Stat.  264)  .*  C  28769,  Jidy  £8, 
1911. 

I  C  2  c.  Tb«  act  of  April  23.  1904  (33  Stat.  264).  authorized  the 
President,  in  bis  discretion  ann  with  the  consent  of  tho  Senate,  to 
advance  certain  retired  oflieers  to  a  rank  on  tbo  retired  list  one  grade 
in  advance  of  the  rank  actually  held  by  them  at  the  time  of  retirement. 
Hfld  that  this  act  does  not  operate  m  tho  case  of  a  deceased  oHicer.* 
C.  1SSS9,  Dee.  27,  1911. 

■  9m  27  Op.  Atty.  Gen.,  471,  Joly  1-1,  lOOO,  in  which  tho  exprvmion  "tlie  tegular  or 
Tohnitcerforcca"  mentioncdin  theartof  Apr.  33,  1904,  itdAnniHl  &•  inrhidiog  "onij 
tllOM  wba  by  iwutAr  appointmeitt  ia  tlie  UHual  way  or  hf  nigular  ealt«Uncat  won 
mein1>era  of  the  Regular  or  Volunbwr  .^niiy." 

'6w!27  0p.  Ally.  G*n.,4«8.  JiilvH.  UXW. 

•  2S  On.  Atty.  Geo,.  312;  27  Id.,  in  Fel>.  23. 1909. 

*  8««  29  Op.  Ally.  Gvn.,  2&4,  Srpt.  22,  IQll. 
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I D.  la  tUocaseof  art  officer  found  innapacitated  for  active  i 
that  he  ])&»»<«»  to  thn  nttirtH)  list  upon  tlia  dato  whon  liv  h  nc 
the  a'>i»rovuJ  u4.-tion  of  the  retirins  board  in  hia  case.     C  tS  ' 
19,  lifiS,  and  Ayr.  6,  1909. 

I  K.  HfUl  Uiat  vhoa  an  onit^'(>r  lias  ouc«  bwii  rotirvd  m  pui 
of  the  re()uirement  of  a  stattito  aiithoriidng  siirh  rctiromont,  the  o 
by  which  «iirh  rcfiromont  was  efTwtod  can  not  eub»oqu«ut[] 
rovokfld  '  or  inoditiod  no  an  to  nitik<>  the  retirement  relate  to  ano 
statute,  even  though  the  case  wan  onfi  to  whi<!)i  nioro  Umn  one  st  a 
properly  applied  at  llio  limo  when  the  retirement  wai;  at'oompliii 
C.  16416,  Ma*/  S7.  ISOi,  Jan.  9,  1905,  ami  Dfc.  €,  1906.  Nor  can 
action  be  reopened  by  ft  now  Secretary  of  War.  P.41.SS8,Jutu,t< 
4i,4S8,  Sept.,  1890;  C.  1620e,  Apr.  SO,  1904;  16416,  May  «7,  /, 
Jon.  9, 1906,  and  Vre.  6,  1906.  j 

I  F.  As  section  34  of  the  act  of  Febniai^'  2,  1901  (31  St«t.  | 
does  not  repeal  section  1212,  R.S.,A^H  that  a  retir«Hl  officer  is 
aiithorJKod  to  wcnr  any  uniform  other  thun  that  of  hia  actual  I 
or  to  bo  uddres-ted  in  orders  or  official  communicationa  by  any 
other  than  that  nf  his  actual  rank.     C.  98i6,  Feb.  14,  JOOl. 

I  O.  Kotircd  ofTic^rs  (except  when  a^-<ii(^ied  to  duty  under  eeo 
12fi9,  R.S.,  or  other  atatute»)  do  not  exercise  public,  oiiice.*  "  " 
itar.  14,  1895:  1077,  Mar.  1, 1896;  S1S8   J/oy«,  1900. 

Z  G  2  a.  Held  that  in  the  sense  in  whicn  the  word  "officer"  ■ 
in  section  5498,  H.  S.,  n  retired  officer  may  not  assist  a  r«gidar  sol 
in  fretting  (he  evidence  necessary  to  support  his  anpheation  A 
pension.'     0.  202i}4,  Attg.  gO,  1906;  19m,  Feb.  12,  iliOfl. 

I  Q  2  b.  Ai\  olficcr  on  the  retired  list,  boin^  us  much  a.  part  of 
Array  as  an  officer  on  the  active  li^t,*  wtMilubo  suhjcct  to  tlid 
general  court  martiul  iiKlcpcndcntiv  of  the  provision,  spocificjUlj 
subjorlinft  hira.  of  section  1256,  R.'S.»  R.  33,  613,  Dee.,  187£. 
retirement  of  an  officer  ho--*  no  oJToct  upon  his  status  in  ro(<p«ct  to  1 
by  court-martial,  and  he  is  equally  liable  to  trial  after  as  be 
retirement  for  an  offense  committed  prior  to  his  retiremont,  withiq 
liuutalion  pr»scribod  in  the  one  hundred  and  third  article  of  ^ 
tSS74,  Srpt.  14,  1909. 

I O  2  c.  H(J4  that  as  rotirtil  officen*  are  a  pari  of  the  Army, 
entitled  to  admission  to  the  Govenmicnt  Hospital  for  the  Insane  u 
a  commitment  issued  by  the  Secrctiiry  of  War;  and  that  thoexpoi 
of  furnt-^iiine  u  military  escort  constitutes  a  proper  chun;o  agn 
the  appropriation  for  transportation  of  the  jVrmy.  C.  SSmt,  Oa 
1908. 


r  sea 
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■  He  rnn  not  Ixi  rciiuuted  by  ordor  of  tbe  I'nwiijfni.  f«o  13  Op.  AUy.  Gaa„  M 
200.  June  14,  1S6S,  uiA  F«b.  6,  WO,  rMpe<:tivel>',  »[i'l  19  id..  009.  j 

'  See  Aiidiow  G«dtl«a  v.  V.  S..  38  Q.  t'b.,  42a,  Wai.  9. 1003.  8«e  People  v.  tH 
121  Kew  York.  36T.  Si«o  Riwl  i',  Sohw,  2  Oil.  App,  R«pt.,  65;  l«3  Ac.  Rojk 
771.    Rrfworina  <!oiii«nl  by  Supreme  Court  o(  Htale.  Dec.  24. 1006. 

»8e6l«a.«_:l8..233;  l8a.CI*..2S;  2BtH.OU.,6;  31  Cl.fV.35;  U.S.t-.Tyhu 
u.  S.f  344), 

*Sm  2»  pp.  Atty.  Om.,  ISi,  July  II,  \m.  and  IS  Ct.  CI*.,  US.  8«a  aim  Ul 
States  V.  Tyfer,  105  U.  S.,  ZH.  Oct.,  1881;  Wood  v.  D.  S.,  107  U.  S..  417;  and  ' 
Oxnp.  Dec.,  443.  Jui.  LI.  1002.  It  a  tonam  nfficor  l>y  Bpednl  Ml  of  OaaKTOM  i| 
pcnnt«d  nujor  in  IheArmVftnd  iamedut«ly  retired,  be  mit*t  take  tb«oauio(i)l 
(1»  Op.  A^.  OOD.,  283;  IJ.  S.  v.  GiUmoM,  ISO  Fed.  Ktp.,  762.) 

*  A  retired  ofllcer,  upon  conrictian,  nuy  b«  MnteocM  irimilnrty  to  ta  officer  <H 
aciivo  lut,  except  last  th«  puaUimenta  or  mwpeoiiiwaDd  lavs '  ( files  or  ratotiycj 
an  not  sppropriato  to  Ch«  HUttu  of  a  rotiivd  offlov. 


B£TIBGMEKT  t  0  2  d. 


993 


L 


I G  2  d.  It  h&Ting  been  reported  that »  retind  oflicer  against  whom 
thrro  were  ponding  jirocoeain^  for  aiimonv  l»v  hirt  wife  was  aliout  to 
leave  tha  United  Stiit4>s  to  avoid  tho  samo,  hfla,  that  it  would  be  le^al 
for  Iho  proper  militair  authority  to  require  the  oflii^or  to  remAin  within 
the  junsdictiou  of  the  civil  court  in  which  he  had  been  proceeded 
against ;  the  object  buns  to  protect  the  ser%'ice  from  the  disgrace  which 
liu  would  cast  upon  it  by  evading  bu  obligations  in  such  a  case.  C. 
59^6   Mar.  g,  1899. 

IQ'it.  Held  thnt  under  the  principio  whicli  exempt*  from  taxation 
hy  a  State  the  saUn-  of  an  oflicer  of  the  United  Stal«a,  the  salary  of 
a  retired  Amiy  otiiier  ia  equally  exempt  from  8uch  tAxation  with  the 
Bahiry  of  oITicers  on  th«  active  list  of  the  ^Xrmy.  C,  1^82,  Oct.  tS, 
im)7;  22521,  D*e.  I'J,  U)07. 

X  6  'J  f .  Held  thut  u  retired  ofTiccr  holds  oltice  within  tho  meatdng 
of  section  1223,  U.S.,  which  provides  for  the  vacation  of  his  office  by 
an  olQcor  of  the  Army  who  accepts  or  holds  any  appointntent  in  the 
diplomatic  or  consular  service  of  tho  Government.'  C.  14148,  Dec. 
15.  1911. 

I  G  3  a  (1).  A  retired  ofDcor  may  hold  any  Federal  office  to  which 
he  may  be  elected  bv  the  people  or  appointed  by  the  President.'  C. 
SSOI,  Mar.  8,  1906;  4O0I .  Ait.  25,  1898;  1682S,  St  ft.  IS.  19iM;  17613, 
Mar.  6,  1905.  Held  that  ho  can  not  accept  ajiy  position  which  is 
incompatible  with  his  position  as  a  i-ctired  officer.  Held.,  further, 
that  except  as  above  he  can  nut  accept  any  office  the  salurj'  of  which 
is  more  than  S2,.'jO0  per  year  otherwise  than  one  under  tho  direction 
of  the  Chief  of  Engineers  m  oonnoction  with  river  and  harbor  iinprovo* 
ment«.'  C.  14399,  Apr.  8,  1$03;  19353,  Mar.  I4,  1906,  and  June  33, 
1909.  Held,  further,  that  ho  may  accept  tho  ])osition  of  Member  CH 
Congress.'     0.  2301,  Oct.  22.  1010. 

10  3  a  (2)  (ii).  Retired  Ai-my  officers  are  precluded  from  holding 
dinlomatic  and  consular  offices  by  section  1223,  R.  S.  {It.  29, 1.  Jun«, 
1860),  and  this  ia  the  only  existing  prohibition.*  C.  2301,  Mar.  8, 
1906}  14399.  Apr.  8,  l9</3.  Tiicro  is  no  prohibitinn  against  their 
holding  commissions  in  the  mihtary  forces  other  than  the  Regular 
Army,  whether  militia  or  volunteers,  and  whether  appointed  by  the 
Preaident  or  governors  of  States.  C.  4051,  Apr.  25,  1898.  Sertion  2 
of  the  act  of  July  31,  1894  (28  Stat.  205).  recognizes  tho  legality  of 
appointments  of  retired  officers  bv  the  President,  hy  and  with  the 
consent  of  the  Senate,  and  such  ofiice  may  be  office  m  the  volunteer 
force  as  well  as  any  other  branch  of  the  Government,  except  the 

'  See  Badeau  \:  U.  S,.  30  U.  S  ,  ^3^. 

*  Sea  15  Op.  Alty.  Gen.,  306:  !•)  id.,2S3;  22  id.,  ITOand  IGO;  Mdgi  v.  U.  S,  (10  Ct. 
ClB.«7);ronvMwi-,U.S.{«aU.8.,464);U.8.r.Brindl«C110U.S..eM);r.8.t',Saua- 
dere(120i:,S„  126). 

*  See  »ec.  7.  net  of  Judo  3,  ISOfl  (20  Stal.  236),  aad  wc.  2,  act  of  July  31,  18H  (28 
StBt.  205),    See  II  Comp.  Dcic..  506.  June  12.  1886. 

'See  par.  231.  Di«,  2d  Comp.  Dec..  Vol.  IV..  Feb.24,  ISH.  Af Itf  that  (he  PMitioa 
of  BsiisiuDt  gouernt  tn>iuun!r  and  inippctor  goDml  for  dumblod  voIiiiiU«r  iKiIdi«ira  i» 
not  an  tilUce  of  the  I'niicd  Siiitc«  wiihin  tho  moaning  of  the  act  of  July  31.  ISM  (2S 
SMC  205),  and  cao  b«  filled  by  a  retinnl  Army  oflk-vr  wfa»o  sfiluy  cotceedt  K.W)  for 
y«Ar.    See  also  VIII  Gunp.  Doc..  -1-13,  Jito.  U,  1902,  mid  38  CU  CI*.,  428. 

*8ea  l!>  Op.  Atty.  G«n.,  300,  June  U,  ISTT,  and  407.  Doc.  11,  1877.  S«a  10  id. 
3S3  and  QOO,  and  21  Id.,  610,  Mar.  39, 1897, and Badeau  r.  V. 8. (130  V.  8.,  439). 

That  a  reti^iaiian  ol «  Mjcnnd  offica,  the  ■cceptaiico  of  which  lux  op«n(«d  to  r»cat« 
an  office  nrovioiuly  held,  will  not  work  a  mavfledtura  of  tha  origiiiu  office,  toalnrt 
Corliu,  HR.  I..()43. 
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Regulor  Army.  And  asaunung  that  s  retired  oflicer  holds 
iri&in  the  meuniiig  of  tbbi  Ktatiitc,  govemora  of  SlatPit  may  apj 
thorn  ofiicera  of  Volunt«prs,  pro%'idea  their  aimunl  cumnensatio 
rclircd  officers  is  less  thnn  82,500,  even  if  it  should  he  held  that ' 
do  not  come  within  tht-  dew^ripliou  of  "offic<>rH  of  tho  Kcf;iilar  An 
as  thnt  tortii  is  asisl  in  tho  tenth,  eleventh,  and  thirteenth  »ectioi 
the  act  of  April  22.  1898.     C.  4051,  Apr.,  lS9S;2i-5iX),  Dec.  19,  t 

I  O  .3  ft  (2)  (fc).  The  act  of  Congress  apprx»ved  July  .31,  ISiH 
Stat.  205),  providiis  that  "no  person  who  holds  an  office  the  saliti 
annual  compeneation  attticbed  to  which  amounts  to  the  sum  of 
thousand  five  htindred  <loUars  shall  be  appointed  to,  or  hold 
other  oflico  to  which  compensation  is  attached  unless  specially  hei 
fore  or  hereafter  specially  authorized  thoieto  by  law;  but  thk  i 
not  apply  to  retired  oflicors  of  the  Army  or  Navy  whenever  they 
be  elected  to  public  office,  or  whenever  the  President  shall  apf 
thrill  to  ollice  by  and  with  the  ud%'icp  and  consent  of  the  Soiil 
This  le^slation  seems  to  assume  that  a  retirod  officer  holds  u  pi 
ofiice.  But  that  a  retired  oHicer  does  not  hold  an  office  haa 
always,  nor  even  generally,  boon  conceded.'  But  irrcsjicctiveol 
consideration  the  legislation  does  not  api^  to  those  whose  eftli 
are  less  than  $2,500.  C.  1121,  Mar.,  1895;  SSOl,  May,  li" 
May,  1900. 

I G  3  a  (3)-  Btld  that ,  under  the  opinion  of  the  Attorney  < 
Juno  II,  1877^  distill gui:iliiiig  between  the  receiving  of  compensa 
for  extra  services '  and  of  compenKstion  for  two  ilbtinct  (and  no 
compatible)  offioes,  a  relirinl  officer  coijd  li'gally  hold  Iho  ofliec 
clerk  in  the  Quartermaster  Department,  ami  receive  the  pay  of  i 
office,  while  at  the  same  time  retaining  his  oflice  in  llic  Army 
receiving  the  pay  of  the  same.'    R.  43,  197,  Feb.,  1880. 

<  III  peopli!  I'.  Iiuaii«,  131 X.  Y.,3G7,  lb«Counot Appealtef  N.  Y.hdd.htafd 
anduluboruUi  judgmonl,  that  a  rotirod  officer  did  Dot  aald  on  office  witfaintbemaj 
of  a  flatuia  01  UMt  S(*t«  ftuthoriiinK  the  appointment  of  aqueduct  eomnfnl 
and  [iTuvidlDe  that  "they  aud  their  succewon  alialt  hold  do  other  F«de«l,  Stii 
municipal  omco  except  the  oI&cm  of  notary  public  and  oommiMioacr  of  de 
Tho  (|ii«»ti«ti  aa  to  whether  retired  oSken  bidd  offices  wm  traaied  u  doubtftil  b 
AlUunoy  General  la  an  opinion  aa  to  whether  Oen.  Sicldoi,  a  Member  of  Con| 
could  recolro  bia  pav  u  a  rotirod  crfHccr,  20  Op.,  686;  bul  in  Uiiii  matter  St 
Comptroller  Mannir  held  in  an  elabontte  decbion  dated  Fob.  24,  1S94,  (hat 
place  and  mnk  on  the  telircd  list  held  by  an  officer  of  the  Ainiy  U  a  military 
under  the  United  SUtea."  The  (oUowing  caaoa  treat  rotired  officcn  a>  holdint  od 
Tylor V.  U.  8.,  16  Ct.  On..  223:  U.  S,  r.  'Mar,  105  U.  S..  2+4:  Wood  v.  V.  S,.  16Ct, 
161,  end  107  U.  S.,  414;  FntDklta  v.  XJ.  a.,  ig  a.  Cla  6;  Badeau  >.  V.  S.,  130  1 
430;  State  i'.  Do  Utms,  53  Teiati,  387;  caoe  of  Maj.  Smith,  19  Op.  Alty.  Geo., 
Beealap,  II  Cnmp.  Doc.,  7.  Decision  of  Comptroller  in  the  csm  of  (^pt  Geddee 
Comp.  Doc.  (dulod  Fob.  6,  1901}.  la  the  caaea  of  Tyler  and  Wlnuimp  ttiprt 
Court  of  CIbIiuh  held  that  retired  officen  ot  the  Army  are  oIBclti  nHihtn  the  mMiil 
welioQ  M98,  ft.  &.,  which  prohibita  officen  of  the  United  8tat»  from  acting  aa  a 
or  att<nie)i*  for  pToeeeutiiu;  claima  afiiunsC  the  GoveTDinont. 

*  A  retired  officer  atay  be  employed  by  the  V-'at  Dtiurtraent  to  aupenriM 
whnebecouIdnothaTelkcenaaNfnied  to  that  duty.    SSCt.  CI*.,  396,  almSSid., 

A  retired  oflicnr  in  not  prohibited  by  law  from  holding  office  In  an  executive  d4 
mont,  nor  from  receiving  the  lalarv  tAoreot  in  addition  to  hi*  retired  pay.  Colli 
V.  S.,  18  Ct.  Cle..  22:  Mei^a  v.  V.  8.,  19  id.,  497;  Yato«  t.  U.  S.,  S5  id.  296;  II 
Atty.  G«n.,  2S3.  If  the  retired  ofllc«r  Fscclvm  tS.SOOor  mora,  the  holding  ot  any  < 
cilHco  ia  forbidden  by  see,  2  of  the  act  ot  July  31,  ISfH  (2S  Sui.  20&),  except  a«  epa 
in  that  act.  See  alto  eeo.  7,  act  ol  July  3,  1896  (29  Stat.  23&>,  as  to  employmi 
retired  offinm  on  rit-nn  and  harbor!. 

*  U  Op.  Ally.  Gen.  306.  And  km  Id.  dOS,  and  1«  Id.  7,  bated  like  the  op 
roforred  to  in  the  l«xt,  mainly  upon  tho  ruling  of  the  United  Stotce  Sunreine  t 
in  Con^-erw  v.  United  SU(««>,  21  Howard,  463. 
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Z  Q  3  b.  Held  that  a  retired  ofTiccr  may  acc«p  t  anv  State  olHce  in  tho 
'absence  nf  a  StBt«  statuto  to  tho  contraiT.  C.  S^S7,  Jum  SO,  1897; 
R.  ai,  136,  Jan.,  1871;  4',  662,  Aug.,  1879;  42,  165,  Fth.,  1879; 
C.tSSOO,  Dee.  19, 1907.  Thus,  h«  mav  acwnt  tho  posilinn  of  mayor 
of  «  city.  C.SSOl,  Nov.£S,1905,Julylie,tms,and  Mor.lS  1909;^ 
4051,  Apr.,  1898;  1406S,  Jan.  27,  1905.  Or  he  may  accnnt  thn  posi- 
tion Hfi  member  of  tho  State  Icgislaturu.  C.  SSOl,  July  SSj  1908, 
and  July  S7,  1910.  Held,  however,  that  if  he  is  on  duty  with  (he 
militia  of  a  Stale,  it  would  bo  incnmpaliblo  with  tho  ei'irit  of  his 
<liity  for  him  to  acce]>t  the  position  of  member  of  u  State  lejjpsluture. 
C.SSOt,  Ihe.  U,  1910. 

tleld  that  he  may  ucc4<pt  tho  position  of  a^ljutant  general  of  a  State, 
or  colonel  of  a  regiment  m  the  National  Guard  nf  a  State.  C  1 7631 , 
Mar.  6,  1905;  17764,  3/ar.  24,  1905.  Or  while  on  cidlece  dutv  a 
commission  in  the  National  Guard.  C.  £S170,  Oct.  5,  imT.  fltU 
alMO  that  be  mnv  hold  tho  position  of  prison  phytiiciwi.  C.  £301, 
Sept.  13,  1911. 

I  H  t.  Ufld  that  there  is  no  objection  to  a  retired  officer  actine  as 
counsel  for  nn  offiwr  before  a  court-marliul  or  retiring  board,  and  to 
receiving  8ueh  fees  or  other  compensation  as  mav  be  agreed  upon  by 
his  client  and  himself.     ('.  26975,  Jvhj  6,  1910.  ' 

I  I.  There  is  no  pro\Taton  of  law  or  regulation  authorizing  the 
pajinont  of  the  buned  expenses  of  a  retired  ofliccr.  Army  regula- 
tion 85  (87  of  1010)  is  limited,  in  the  cases  of  olhcers  dying  at  a 
military  post,  to  those  who  die  "when  on  duty"  there,  and' therefore 
does  not  include  retired  oOicers  who  may  tlie  at  a  militaiy  post. 
C.  S662,  Nov.,  1897;  22330,  Nov.  8,  1.907.  ' 

I  K  1.  Tho  act  of  April  21,  1904  (33  Stat.  235),  authorixe»  the 
assignment  of  a  retired  ofhoer  "to  active  duty"  in  certain  employ- 
menta  which  arc  men1ione<l  in  tho  act;  held,  that  tho  status  of  "active 
duty"  which  ia  pn>vided  for  in  the  net,  differs  from  the  status  of  an 
officer  in  "active  service,"  who  has  never  been  placed  on  the  retired 
list. 

In  militaiy  phraseology,  the  term  active  aerviee  must  be  taken 
as  indicating  that  an  ofliccr  on  such  service  has  not  been  retired, 
and  it  follows  that  an  officer  on  the  retired  list  may  be  detailed  to 
flrtiv«  dvty  but  Ls  not  therebv  rvmored  from  tho  retired  lirtt,  or 
restored  to  active  ser^-ice.  Tno  incidents  of  the  emplovment  of  a 
retired  oflicer  in  the  operation  of  competent  onicrs  may  bear  a  close 
re»end>hinee  to  active  sor^'ice,  but  dilTers  from  it  in  tho  fact  that 
whatever  may  be  the  extent  and  character  of  such  employment  it 
is  not  and,  in  the  absence  of  furthering  legulation,  it  can  nut  be 
regarded  as  restoring  the  olficer  to  the  acHve  list. 

ITiegencralBtatus  therefore  of  retired  ofTieers  who  under  cumpctent 
order  arc  placed  upon  active  duty  ia  one  involving  pay  and  allow- 
ances given  to  them  under  the  various  Btatut«s  applying  to  their 
caseit.  The  status  of  active  duty  in  all  such  cases  is  biit  lemiioraiT, 
and  is  maintained  only  bo  long  as  the  detail  ia  continued.  The 
status  of  an  oflicer  on  active  ser\'icc  is  continuous,  and  is  mtiint-ained 
by  him  until  be  either  leaves  the  ser\-ice  entirely  or  is  placed  upon 

'See  Beeil  f.  Sehnn,  2(1  CbJ.  App.  BeporW,  &5  (83  Pac.  Rep.,  7V).  Ttehearini; 
(leiiie'l  l>v  IIiR  eupreiiiii  court  <jf  Califomin.  Doc.  22,  1806.  8c«,  lil«),  15  Up.  Atty. 
Gen.,30;'.  Juiir.  II.  1^77.  See  the  act  of  Miit.  3,  in«a(23  SlaL6(;7\  irliichftuthoriBM 
Tetired  Army  oflic«ra  to  hold  elective  or  appointive  office  la  a  TeniUiry. 
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the  raliroct  Uat.  WbUe  ii  duly  statue  is  given  to  the  various 
oflioors  fur  certain  ()ofii)ii«  piirpoEtee,  nowhcrn  do  we  find  the  ' 
ge»tion  that  such  uctive  duty  roiiiovcs  them  fmm  tho  rvtirtxl 
itiid  jilacw  thi>m  onro  more  upon  the  active  list  of  the  Anny. 
(litTerence  between  the  roliivd  list  nnd  tho  active  list  i»  one  w 
<loe-s  not  denend  on  the  que^^tion  of  pnv  which  an  oOicer  muj 
drawing  under  unv  given  detail.  C.  £4308,  Feb.  S5,  1909;  Si 
Oct.ll,  1009;  iiS7<iO,  Aug.  Si,  1908. 

I  K  2  ».  Ittld  that  the  phrase  "staff  duties  not  involving  set 
with  troops"  which  occurs  in  the  act  of  April  23,  1^04  <3aSlAt.  2 
oonti.-mptnte!4  only  stair  liutiiM  in  connection  with  the  existing  mill 
eet^iblislimeut.  Iltlit  further  that  tho  above  law  cad  not  bo  i 
to  aulhni-izt"  the  detjiil  of  retired  officers  on  full  pay  to  the  dut 
familinri/.in;;  themselves  with  the  facta  in  pending  litigation  in  a 
that  thev  mav  api>ear  as  witnesses.     C.  83916,  Jan.  12, 1911. 

I  K  2'b.  Tho  act  of  April  23.  1901  (33  Stat.  26-1),  authorizing 
detail  of  retired  olhcers  "with  their  consent  to  staff  duties  noting 
ing  service  with  troops,"  should  be  read  in  connection  witd 
several  enactments  of  C^ngreHS  which  fix  the  commissioned  stru 
and  prescribe  the  duties  of  the  several  staff  departments.  J 
that,  oxcept  in  ease  of  unusual  omergencv,  nn  olhccr  of  tha  ni 
list  can  not  properly  be  assigned  to  sta0  tluly  which,  under  the 
ofliceis  of  the  sfatf  departments  are  expecte<i  to  peifonn.  C.  £i 
Jan.  IS,  1908.  Held,  also,  that  the  views  above  exj)reased  wouU 
apply  in  strirtnesis  to  the  a.4.^ignnient  of  a  retired  oihccr  to  an  cmj 
menl  iu  a  tttH(T  department  Ihe  duties  of  wliich  are  performed — nc 
a  commissioned  officer,  but  by  u  civilian;  such  wotdd  be  the 
when  a  retired  officer  ix  employed  as  an  inspector  of  articles  sup] 
under  contract.  Such  emploj-ment,  however,  would  be  8uhje< 
tho  objection  that  tho  rank  of  the  retired  ollioor  would  be  revive 
his  sssij^uent  to  active  duty,  and  considerable  friction  and  in 
Tomence  would  doubtless  aiise  were  ho  BSsigoed  to  duty  und 
junior  in  rank.  For  the  i-eason  above  etateu  such  awignmeuti 
ocheve<l  to  be  inexiiedient  and  are  not  recommended.  O^i 
Jan.  3.  1906;  SS635,  Jan.  18,  1908.  V 

I  K  2  c.  tMd  that  the  limitation  in  iho  act  of  April  2371 
expressed  by  Ihfl  words  '"service  with  troops"  as  coniaincri  ia 
clause  "staft  duties  not  involving  ser\'ice  willi  troojis"  is  fully  aoi 

filiahed  when  details  of  retired  offic*-™  to  staff  duties  are  so  lin 
hat  they  arc  called  upon  to  exercise,  in  reproeentation  of  sup 
nuthorityi  functions  of  command  over  orgamzntiona  of  troops  il 
Regular  Army.  Ueld  further  that  a  retired  officer  may  !>■)  ansia 
with  hia  consent,  to  the  duty  of  librarian  at  Ibe  sor^-ic©  school 
£0030,  July  II,  1906),  or  to  duty  in  chargn  of  conetrijction  woi 
the  Quarlermnslor'a  IVparlment.     C.  £9058, Oct.  S,  1911. 

I  K  2  d.  IIiUl  I  hut  a  retired  officer  on  active  duty,  without  tit 
at  Fort  Bayard,  N.  Mex.,  should  be  fumwlu'd  witii  quarters  in  I 
aftertheataff  of  the  hospital  has  been  provided  for:  and  if  no  qua 
remain,  authoritv  (o  hire  the  neceasarr  quarters  anould  be  fumii 
C.  £SH90,  Dte.  6, 1900. 

I  K  2  e.  The  act  of  March  3,  lfl09  (35  Stat.  836),  authoruBW 
Secrotari'  of  War  to  appoint  a  court  of  inquiry  confiistiitg  of 
ofTicers  of  the  United  Stales  Army  to  hear  and  report  upon  aU  chl 
and  testimony  relating  to  tho  shooting  aifray  which  took  piM 
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BrawnsviUe.  Tex.,  on  the  iikht  of  Auctist  13  and  14,  1906.  IlfJd  that 
retired  officers  were  eligibto  for  suoTti  duly.'  C.1107S4~A,  May  SS, 
1909, 

I  K  2  f .  Held  thnt  iirnlcr  existing  law  rptirod  officora  mav,  with 
tlirir  consent,  be  npuoiiitL-il  iiiouibcre  of  ^>uenil  courtS'iDurtriil.  and 
that  courts  comiKraeii  entirely  of  retired  officers  mHV  be  convened  for 
tiio  trial  of  officers  and  enlisted  mon.     C.  2S289.  Afay  8.  1911. 

I K  3  a.  A  rotireil  officer  was  dcilailcd  on  college  <iuly  under  tlie 
proTisianH  of  section  122.1  R.  S,,  B8  amended  by  the  act  of  Novem- 
ber 3.  1803  *  (2S  Stat.  7).  IlehJ  (hat  he  should  be  regarded  as  on 
active  duty  within  the  meaning  of  the  act  of  March  2,  1!)05  (33  Stat. 
831).  and  entitled  to  hiK  full  retired  puv.  unless  he  is  a  colonel  or 
lieutenant  colonel,  in  which  cane  he  will  receive  I  he  full  |»av  and 
allowances  of  a  major  on  the  active  list.     C.  ISI09.  June  20,  ih05. 

I  K  3  b.  .\a  section  122.1  R.  S,  ia  permissive  in  character  in  its 
operation  in  the  Territories,  AfW  ibal  anoiiicrrou  theactivoor  rctirml 
list  niav  be  assipned  to  duty  at  a  college  or  university  in  the  Philiji- 
pine  I.ilands  which  haa  a  caparitv  toeilucateat  thesamv  time  not  lc«H 
than  1.10  midc  students.     C.  16486.  June  St.  190j. 

I  K  3  c.  Held  that  section  122.1  R.  S.  contains  nothing  that  is 
loeully  inapplicable  to  Porto  Rico,  but  that,  on  thuconlraiy,  its  upnli- 
cation  to  that  is]an<l  is  of  importance  to  the  Unit<'d  States  to  further 
lis  military  policy  in  re-sjHvt  of  tlic  ttisseminal ion  of  military  instruc- 
tion, and  that  under  said  scclion  a  retired  officer  of  the  Army  may 
be  <letailed  to  an  iiutilution  of  leaniing  in  Poilo  Kico.  V,'37S06, 
Ffb.  15, 1911. 

I  K  4.  Tho  act  of  May  II,  1908  (33  Stat.  108),  as  nmpndpd, 
authorizes  sLx  months'  pay  lo  the  widow  of  an  officer  or  enlisted  man 
who  dies  on  the  "active  list";  held  that  ft  retirerl  officer  assigned  to 
"active  duty."  in  the  operation  of  the  act  of  April  21,  11104  (33  Stftt. 
22.1),  is  not  an  officer  ol  tho  "active  list"  within  the  meaning  of  tho 
tcl  of  May  11.  I(i08.     C.  £3760,  Aug.  £2, 190S. 

I  K  .5.  Held  that  o  quartermaster  may  not  U^ue  or  sell  t«  retired 
officers,  even  if  thev  are  on  active  dutv,  furniture  wliirh  ho  has  pur^ 
chased  under  the  tWms  of  the  act  of'May  11,  IflOS  (35  Stat.  110). 
C.  23623,  Od.n,  1909. 

I  L  1.  Ollici^rs  on  tho  roUroil  list  arc  entitle<l  to  longevity  pa>'* 
which  had  accrued  previous  lo  retirement.  Ileld  that  lliis  luiiilation 
does  not  hold  as  lo  those  who  arc  retired  on  account  of  wounds 
received  in  battle.*     C.  15S7S,  Ffb.  9.  1904. 

I M  1 .  Wliere  an  officer  did  not  make  the  journey  to  his  homo  under 
tho  order  retiring  him  until  one  year  and  a  half  after  hi>»  retirement, 
hisi  claim  for  mileage  was  disapproved  hy  tho  Secretary"  of  War  Juno  5, 
1890,  "for  the  rcaaon  that  tho  journey     *    *     *     to  the  place  ho  now 

■  For  dvlall  of  court,  am  Special  OnJeni,  No.  TO.  Wat  DeparbneoL  1909.  For  repoK 
ol  court,  BM  Seaat«  Dneumenl  Xu.  Tol  (Hist  l^ng,,  'M  seai.;.  All  of  the  membera  ware 
rotired  offiecra,  biU  ihi>  mrorder  was  oa  tlui  acrlivo  liirt. 

■  See  20  Op.  Allv.  Gen..  6ST. 

»S<«  16  rt.  Cla.,  223.  That  an  officer  plarc'il  upiin  tlie  retired  liat  e«n  noCj  by  an 
Exocutiv«  ordpr.  l>o  n1ln«e<]  any  pay  Entatrr  ihan  or  additional  to  that  authonzM  by 
statute  to  be  paid  toretlrod  oOicfm.  Se«l&Op.  Alt>'.G«n,,4(2.  Thoruikaadpayid 
rotirod  oSicRTB  uo  inatbun  vitliin  the  conrtol  ot  CoagnM.  Wood  v.  U.  8.,  15  Ct.  Cb., 
ISl,  and  10T  U.  8..  414.    g«0  aim  lOh  IJ.  S.,  244. 

*AlMao  time  run  bo  allowed  (or  ^inoxervKl  on  active  duly  nfcerroliri'niMil.  XV 
Comp.  D«c.,  23fi,  OcU  13, 1908.    »Ge  act  of  Uar.  2, 1003  (SS  Sui .  932). 


II 


calls  liis  liomfl  nt  so  long  a  (wruiil  uftor  tlio  dftU  of  his  retir^ 
can  not  1ms  tonski^rwi  tta  (albng  williin  tlio  rule  of  giving  an  d 
mileage  wlieu  retired,  to  enable  hint  to  rosiuno  lua  reside 
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homo.'    *    *    •."     C.  £978.  Mar.,  IS&7. 

I  M  2.  Held  that  a  retiree!  oflicer  itt  entillotl  (o  tlie  milt  ^_ 
witneoft  fees  of  n  civiltiin  witiu'KswIicn  Kub|iu-uat>(i  as  awitmaa'b 
agciipnil  c<)urt-m«rtiiil.'     C.  I9fHI,Apr.  BS,  lOOG. 

I N  1 .  Hfiii  th»t  an  nlliror  nmy  Ins  wlnilly  n'tirwl  '  for  b«ing  *'; 
tolly  ifn'Ujmoi  tilt  eel  fi>r  porfuniiin;;  the  ilutips  of  an  oOi<'t'r  of  the  i 
ami  that  siifh  incapacitation  dots  not  n^nlt  from  lonj?  t^*'  fai 
service,  or  any  c«i\i»e  im-irlijnt  to  the  Rcrvict«,  but  from  natural  C| 
wliiob  existed'  prior  to  his  entry  into  the  militanr  service," 
Juliiff.imi. 

I  N  -J.  Tho  nronBion  of  section  I2M,  R.  S.,  that  an  officer  i 

"he  whoUy  retirwl  from  tho  scr^-ioo  without  n  full  and  fair  ho 
before  an  Ariny  rulirin^;  txrnrd,  if,  upon  due  summons  he  demand 
may  be  said  to  entitle  an  officer  subject  to  bi*  thus  retirorl,  to  aj 
b*foro  the  biisrd  (witli  coiinsi'l  if  dnsircti),  and  to  uitrodocc  tostil 
of  liis  own,  luid  cross-examine  tho  witnesses  examined  by  the  ht 
inchidini;  tlio  ini'diciil  miimbers  of  the  board  who  may  li«v«  taken 
ill  the  niL'dital  cxaminatiun  and  have  stated  or  reiiortcd  to  the  b 
tho  result  of  the  same.'  li.  S3,  626,  Aug.,  1867;  St,  GOS,  i 
1871 .  If  the  olliror  does  not  eJect  to  ajjpoar  before  the  board  l 
sumninne<I,  he  waives  the  right  to  a  hearing,  and  can  not  pro] 

'  In  this  cose  tJiv  CtnuptioUcrot  Ihc  TmiAiry  latex  hdd  (vol.  -I,  p.  175)  that  an  I 
"retb^uul  ordviod  toivpftir  bihia  home «hnii]ilpcnra[>tfy  obey  tl>oord«rand  a 
bede^uod  to  have  Belecteil  the  pkce  tii  wliicli  Lie  repairs  vilhiu  a  reaaonaltle  tl 
hinliooie." 

'  :>e«  X  Comp.  Dec..  h\.  July  15.  IBOS. 

'  It  will  beiruiUuctlve  t<i  note  *om«  of  Ui«  cauBealor  wblcb  eflloen  liave  been  % 
n;[inKl,n.i[olluws:  Fur"GhnNucKlcoho)iani"CC.f«ft^anirf;fMXf. J/a)r£,)li/l);far 
"iitt*<i]i^  unfit  (or  thftpcrfonaaaceoftbsdutiM  required  of  him  fay  law ancln^l 
umJiT  liin  i>r<.>M*iil  <'i>imiiiMlon,  and  euth  UBfitneMU  not  tliecuiueqiience  of  hi»uil 
wr\-icf.  ilia  miMiliil  cviulili'in  ia  ubuunnKl,  and  hia  unntncMfor  duly  i»  doon 
to  uncb  nientnl  oin<Uti<>n.  but  ho  i«  nr>t  innne,  and  the  abnonnol  GonJition  whli 
board  hiudiifcoviuisl  toexLiiliini<.-daleahUadniJ(eioa  to  tiie  medical  etatTnftlie  A 
{ClO&tii,  JuiiiH,  lUiOr,  fur  "iiu-nuJ  inaptitude  which  cxiatnl  lioloiv  cnUiiinc  in 
eervice  and  uliich  Ims  bcon  found  In  be  pragreanve  and  which  bM  boon  *Bei 
and  inlencilit-'d  b>-  tliu  exi-enrive  iiw  uf  alcoboUo  atimulanls  while  In  the  servic^ 
tCt34,  Apr.  ti,  1911);  I'/T  "ali;  and  c<'n)ulcncy,  wliidi  oindilion  cxi5lr<l  grior 
eaUTintutliercaulflrcetnbliKiimcnC"  (r.  ?.??«.  Apr.i?,  1911);  for  "conititutit 
w«ikconilitioooiihyh«iri,liiiiga,»iid*i.>iiiucli"aii<ilor'' valvular  weakiHwurftha 
i>ieexiat«nttohiiicnttyini<ilh0  9pnio«":f(ir"{ihvaie*lwc*knntipm>xiii|ontU>l 
UTlntoeervice";  Ior''in«ip(fiiyTi>miHinicfK>miiiiniaral<x»nrluci'";  f'T'iuckua 


Bcn-W":  for 
which  oxinto 
oprvico  '*:  for 


'luvDtal  alienation  of  Uie  furm  known  aa  naaUBdioUa  trf  j>o»c< 
which  oxintod  prini  Ui  ontiy  inUi  arfN-icc";  (ar"nouraaChoiua  not  an  inodpnti 


:  for  "cardiac  (lilntali<^'n  and  Intty  depneniion  esi«tiii|Z  prior  to  entr; 
eervlco";  for"dInbility  tvtiulliiiKlroiuabiweotnarc«tlcaaiulBUmt)lanIa":fo« 
ability  brouKhiaboiitby  tho  oxrcanvouw  of  morphine  and  cocaine";  far'*dltri 
i«ifultia|t  ina\  itmnoral  conduct";  and  for  "mental  incapacity  ndaCiDg  p>i~  < 
entry  into  aerrice."    CtSU*.  Apr.r},ian.  , 

*  The  pioviaions  of  aeco.  1S46  and  1252,  R.  S.,  autluiriEbw  tlve  n«aUent  (^ 
retira"  an  ofllci'r,  ore  not  incotimtentwilb  1  horn  of  mv,  1229  and  the  atoi 
anicleofwar.  prinilbidng  thediamfawlof  oOiceraby  executive  order  in  timei 
SM-tliinti  xf  the  aanic  atalutn,  m  tbotf  are  (M^ir  ltcvin.il  Rtatiitoa.  jftort). 
giircn  i-ifiial  (iirre  and  <Hfcct,  itnleea  rvpu^ant  ai^d  irmrxincilaUe. 
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take  excopliuit  to  a  coavliudoii  urhved  at  in  his  al>seiK-e.*     R.  £0, 621, 
May.  1866. 

IN  3.  Th«  proviaioas  of  soctiou  1375,  R.  S.,  that  au  officDP  wholly 
retired '  shall  receive,  upon  petirement,  on«  year's  pay  ami  nltowaneM, 
«nlitlc«i  8uch  im  olliccr  to  rvccivo  u  »um  equal  to  tho  totul  of  ouo  vmr's 
pftV  and  all  the  pecuiuarv  alluwancfis  of  an  ofRcer  of  hiii  rank.  li.  £9, 
360,  Oct.,  1869.  And  hrld,  tKat  tlio  fart  that  un  olIiciT,  at  (ho  time 
of  boinK  wholly  rutirud,  was  under  a  sentence  of  8usi)eu!fion  from  rank 
and  pay,  did  not  affect  his  right  to  recoive  aurh  nil)  sum  ti{>on  tJio 
reliriiincnt.  R.  89,  6^-5,  Jon..  1870.  But  olTifere  wliolly  rollrcd, 
unlike  officers  otherwise  retirea,  are  not  entitled  tipon  retirement  to 
the  auUioi-i/i'd  change  of  station  allowance  of  baggage,  etc.,  to  their 
homes.     C.  2U7I,  Feh.,  1898. 

I  N  4.  An  officer  when  wholly  retired,  becomett  a  civilian  ami  no 
authuritv  vxislj*  for  shipping  his  good^  to  hi^  home  at  public  expeikse. 
C.£(J71,'0et.o.}!f08. 

X  O,  llfld,  tliat  an  officer  upon  retirement  may  du^gnate  a  city  in 
Porto  Rico  as  his  hume,  aud  thereby  become  entitled  to  transporta 
tion  to  that  place  for  his  baggage.  C.  £3916,  Oct.  £,  1908.  lltU 
further,  that  he  in  not  entitled  to  a  transportution  request  for  Huch 
eea  travel  for  himself,  but  that  he  must  pay  for  the  transportation  by 
sea,  Buhjoct  to  subswjUeiit  rwmliursement  by  the  Pay  Deparlment 
for  the  expenses  actuallv  incurred  bv  him  in  the  porformunce  of  the 
journey.     C.  S39lJi.  Nov.  3,  1908. 

II  A  1  a.  A  soldier  who  hud  been  previously  discharged  for  dis- 
ability reenlisted  by  concealing  the  fact  of  snch  discharge,  and  after 
having  served  30  years,  by  successive  reonlistment*,  aitpiied  for 
retirement.  Ihld,  that  he  was  entitled  to  be  retin-d  on  such  service, 
nnct)  the  only  requisite  in  the  act  of  Sent^inbt-r  SO,  181)0  ('26  Stats. 
604),  is  that  the  soldier  shall  have  renuered  and  the  Government 
received  from  him  30  years'  service  as  an  enlisted  man.  €.  BOBS, 
Jan.  29,  1S96. 

II  A  1  b.  An  enlisted  man  was  held  to  serve  in  an  enlistment 
wliicli  wat  fraudulent,  duo  to  hiit  concealing  the  fact  at  enli>«tment 
that  he  had  boon  previously  di>icharged  without  honor,  fltld,  that 
in  view  of  the  fact  that  the  Government  continued  him  in  .''orvic© 
without  trial,  liis  service  previous  to  his  discharge  without  honor,  m 
Well  as  his  service  subsequent  thereto  eountecT  toward  retirement. 
C.£3855.  Mar.  II.  1908. 

II  A  1  c.  An  enlisted  man  was  hold  to  service  in  an  enlistment 
which  was  fraudulent,  due  to  his  concealing  the  fact  at  enlistment 
that  he  had  been  dishonorably  distchargod,  Hfld,  tbnt  the  ser^-ice 
subsequent  to  the  dishonorable  discharge  was  vahd  for  retirement, 
but  the  ser^'ico  previous  to  the  dishoiiorahle  discharge  was  not. 
a  £707$,  July  2S,  1010;  £7507.  Nov.  19,  1910. 

II  A  1  d.  IhM,  that  time  actually  served  in  a  fraudulent  enlist- 
ment without  a  diacharge  from  a  previous  enlistment  counts  (or 

*  It  Is  held  by  the  Attorney  0«ni>rol  i.  16  Op.  20)  thnt  xhvn  an  officw  of  tbo  Navy 
had  bitrn  relirwl  without  luivinc  Imd.  [bruiii^li  uo  fault  ul  liis  own,  tli«  (all  and  tur 
hrarinic bnf ore  tho board  towhirnlicmwoutiik'dby  tec.  14.M,  R,  S.,iuid  tbavociuicy 
OQ  the  active  Uat  occwiuiied  by  liis  roureiaent  hiid  not  boen  filled,  tbo  Prwnilent 
would  bi^  ntilbiriMd  to  revulco  ilii;  unli-r  ol  the  roiirMnent  k>  that  the  officer  ml^t 
have  tlin  ijniiwir  hftarintr.  bt>ffiro  final  action  in  hi*  cow. 

■A[ii.Tl)Cuigvhully  retired  au  ollleor  be(.'om««a  iirivatecitina  (19  Ct.  OU.,  338). 


retiremenl.'     C.  355,  Sept.,  1894;  'BOBg,  Jan.,  1896;  3777, 
1899;  7108.  Oct..  1899. 

n  A  2.  A  m»rino,  aft«r  serving  nine  yean  »nd  six  montlis  in  i 
Marine  Coqie,  deserted  tiierefrom  in  1866,  and  stilisequetitly  w] 
tliya  ill  (tesortion  scrveii  ahoui  16  years  in  Oie  Anny.  H'id  tlikl 
lu»  service  in  the  Murine  CorpH  during  the  Civil  ^Viir  was  "iifi 
senrire"  within  tlie  nieaninR  of  the  act  of  Felmian-  14,  ISSS  (23  SI 
305),  as  amended  liy  the  lu^t  of  Se].lemli«r  \iO,  ISlK)  (26  Stat.  6C 
he  would  be  eligible  iindor  said  acts  (or  retirement.  C.  889S,  Juft 
1899. 

n  A  3.  Jleld  Uiat  service  tm  a  coinmissionctl  officer  of  voluiit«en 
in  Uie  PJiilippine  Scuut«  tlurinK  tlie  War  witb  Spain  in  1898  coil 
toward  the  ri-tiremfliit  of  an  enlwtwl  man.'  V.  12913,  July  85,  IS 
8696,  Awj..  1900;  IOO41,  Mar.  25,  1901:29270,  Nov.  g.S,  1911.     ' 

n  A  3  a.  Ileid  that  there  is  no  law  whirh  aiitJiorize^  service  aa 
oflicer  in  tlio  Philippine  Consiahulary  to  be  rrcdit«<)  toward 
retireuienl  of  nn  enlisted  man  in  the  I  iiit«ii  States  Armv.     C.  tSA 
Awf.  11,  1909. 

U  A  4  a.  Ilrld  tliat  the  t«rm  "war  service"  in  the  proviso  of 
a<rt  of  September  30,  1S90  (26  Stat.  .'i04),  reJating  to  Uie  rompiit 
of  the  period  of  siii'h  service  with  n  view  to  tlio  retireiiiwil  of  enlw 
men,  included  service  aa  a  commiik^ioncd  ollicor  equally  with  sen 
aa  an  enlisted  man.     P.  U,  £09,  Dtc.  1890;  C.  8478,  iutu  £5. 
10041,  Mar.  25,  1901.    Butste  C.  S240S,  Nov.  23,  1907. 

n  A  4  b,  The  act  of  April  23.  1004  (33  Stat.  2ft4).  provide 
"lieroftftcr,  in  computing  lengtii  of  toarvice  for  retirement, 
shall  be  ^iven  soldiers  for  <tout)io  iJiu  tbuo  of  their  actual  twrvi*^ 
Cliinu,  ('ubn,  the  Philippine  islands,  the  Island  of  (iuani,  Alaska,  t 
Fanaiiia;  but.  double  ore<iit  sludl  not  l>e  gi'^'vn  for  service  horeaJ 
rendered  in  Porto  Hi<o  or  tlieTerrilory  of  Hawaii.  Htld  tlint  "ht 
after,"  as  u^ed  in  tlie  clause  above  cited,  B.\ea  the  date  wbea  ' 
statute  becomes  otM-rutive,  vii!,  April  23,  1004.  Ilflii,  further,  tl 
double  time  sliould  be  credited  for  service  rendered  in  China,  Cv 
Uie  Phili|ipino  I.'tlanils,  Guam,  Alaska,  ami  Panama.  Ihld,  furtt 
ttiiit  service  rendered  in  Porto  Kico  prior  to  April  23,  1!)04,  should 
oounted  double;  subsequent  to  tiiat  date  it  should  be  count 
actual  duration,     0.  16448.  J^m  II.  1904. 

II  A  4  b  (1).  In  computing  the  time  of  service  required  for  .  . 
Itient  of  an  enlisted  man,  held  tliat  tlie  words  "actual  service, "  wh 
occur  in  tlio  net  of  May26,  l»OU  (31  Stat.  21 1),  and  in  tJiCKctof  Aj 
23,  1904  (33  Stat.  264),  apply  to  a  soldier  who  occupies  a  status 
present  with  his  comnianil,  either  for  dutv,  sick,  or  m  C4>n(ineiu« 
atld,  further,  that  the  status  so  created  is  diirerent  from  tliat  occup 
by  a  soldier  who  is  absent  on  furlough,  <]iiring  which  no  actual  sen 
is'  being  rendered.  Hthl.  furtiier,  tliat  if  a  soldier  wliile  serv; 
beyond  Uie  sea  goes  on  furlough,  such  period  spent  on  furlott^  1 
not  be  counted  as  double  tune  toward  retirements  0.  S699S,  Ji 
11  and  29,  1910;  8629,  June  29,  1900;  14187,  Frh.  25,  I90S.  Hi 
further,  Uiat  the  date  when  tlie  soldier  crosses  tlie  boundary  of  1 
territniial  possession  is   tlio  date  when   the  actual  service 


I  sen 


snouiq 
it«i^ 

for^ 


1  p 
C.  26995,  July  11,1910. 


K\>mptn)IIi>r  holds  otlionrltn  In  HSS.  docinun  dat«d  S«pt.  S8,  1900, 
C.  3777. 
*8oG  nrU  i>t  Miir.  2.  IfXKl  (32  Sut.  034),  tuid  Juao  VZ,  IWO  (34  8M.  ZO), 
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n  A  4  b  (2).  Hi-Id  that  an  enliRt«4l  man  U  entitled  under  tlie  act  of 
Mftj'  26,  IDOU  (31  SUI.  -im),  to  linvo  s<>rvk-o  uii  nil  In  tor-Island  Tmns- 
port  in  the  Philippine  IsIamU  count  double  fur  the  purpose  of  retire- 
ment.    C.  15311,  Oct.  2,  1903. 

n  A  4  c  Under  the  act  of  May  26,  I'JOO  (31  StuL  211),  as  amended 
by  act  of  April  23,  1904  (33  Stat.  2G4),  iterrire  in  the  Philippine 
Island;*,  ot4-.,  counta  double  for  purposes  of  retirement.  Under  the 
act  of  Febniftr>-  2,  1901  (31  Stat.  757),  authority  was  granted  for  the 
enlistment  of  native  tmopi).  Fl/ld  tliat  a  ronstrtiction  of  tliese 
Bt-iitultis  whicli  would  pL>nnit  »orviro  by  natives  of  tJio  Philippine 
Islands,  in  tlie  Philippine  Islands,  to  count  double  for  purposes  of 
retirenieiit  is  not  permissible'     C.  SUSiir,,  Jan.  6,  1912. 

II  B  I.  Htld  that  retired  cnlislcd  men  ure  not  formally  diueharged 
from  thn  service  at  the  dat«  of  their  retirement.'  Thoy  are.  in  fact, 
pciuiionera ;  tbeir  retired  pay  beiiie  in  consideration  of  pii.st  8cr\-icM. 
By  statute  they  continue  to  be  subject  to  the  Articles  of  War  and  to 
militaiy  orders,  and  to  such  diiiciplinc  as  is  cf»iii«istent  with  their 
statue;  but  there  is  no  authority  for  their  employment  on  miUtarr 
duly.  C.  H7SS.  Apr.  17,  1909;  8U5,  Jvne  2S.  1900;  1084-1,  July  iS, 
1901;  14336.  May  6,  1903. 

11  B  2.  On  the  quoMion  of  whether  a  retired  post  quartermaster 
Ml^ant  who  solicited  by  means  of  a  printed  circular  tlii<  claims  of 
enlisted  men  to  the  2(1  per  cent  uicrease  pay  for  foreign  ser^'ice  should 
be  prosecuterl  under  section  MOS,  \i.  S.,  htld  tlint  the  sergeant  was 
not  prohibited  by  the  statute  from  iu«>isting  in  the  prosecution  of 
claims  mentioned  in  his  circular,  nor  wait  it  improper  for  any  such 
claimants  to  turn  ibeir  claims  over  to  Uira.     C.  tSSO^,  June  HS,  1905. 

11  B  3.  Held  that  military  control  over  him  in  so  far  an  such  ad- 
miuititrativfi  or  disciplinary  control  is  iiecL^ssftn'  is  vested  in  the  com- 
manding general  of  the  department  in  which  the  relireil  enlisted  man 
resides.     C.  I64OI.  June.  1,  1901;  17182.  AW.  28,  1904. 

II  B3a.  Ilfld  that  a  retired  enlisted  man  may  be  tried  for  not 
paying  bi.s  .tebls.     0.  S7W.  Nov.  2.  1800. 

II  B  3  b.  Ufld  that  a  retired  soldier  may  be  furnishetl  subsistence 
in  kind  iuHtead  of  the  eonimulatinn  allowances  during  the  limo  lie 
may  be  in  conlinemetit  at  a  military  post  under  mthtaiy  chiu-ges,  and 
either  subsistence  in  kind  or  full  commutation  wliile  en  route  under 
guard  to  or  from  the  post.     C.  3234.  Jitnf.  1897. 

II  B  4  a.  Held  that  a  retired  enlisted  man  must  secure  the  permis- 
sion of  the  War  Department  to  rtwide  abroad.  0.  28028,  Mar.  88, 
1911. 

■  8e«  Smj-the  tr.  Fiake,  23  Wall.,  374,  la  wliich  it  i«  held  that  "a  thing  nuiy  be  wltlila 
the  letter  of  ft  ntatute  auj  not  within  ita  tneftuiug." 

6m  abo  People  i<.  IJtira  Id*.  Co..  15  Johnu,  368,  in  which  it  in  hold  that  "a  thing 
wfiidi  la  within  the  int^Dtiun  ii(  the  itiaVen  01  a  statute  is  u  much  within  the  »<littut« 
M  U  It  wore  within  the  lotl«r,  and  u  thing  ihut  is  within  the  iett«r  ot  Ibo  )iUitiit«  is  nut 
within  tbo  MAtut*  ubImi  it  tn  within  iho  intr'niiim  ol  lh«  niak«ra." 

8«6  aim  United  StatM  v.  Klrby.  7  Wall..  4m.  in  which  it  ia  beld  that  "all  lava 
ilunild  receive  a  svnnble  conctrucUon.  <.ti'ticral  tvriiu  iJiould  tw  »  limited  in  th«Jr 
■pplicMion  M  not  to  lettd  to  iniiutice,  opprewiom.  or  un  ahfarH  rnmmmet.  It  will 
always,  th<ffe(ai«,  be  pranimea  that  the  legifilature  ini^nded  exceptlona  to  ili<  lan- 
guage which  would  avoid  raulta  oi  thu  chanu;tor.  Tho  nwinii  of  the  taw  in  Ruch 
CUM  Should  prevail  ov«t  ila  lett«r."  The  langiuaffe  of  thi«  laticr  oiiniion  ii  ritod  in 
Hamdl  t>.  Mankichl,  190  U.  S.,  107.  where  other  lutboritieH  to  th»  nine  effect  are  aim 
rited. 

*  Roe  Ci.  0.  No.  43.  A.  Q.  O.,  188S,  and  Dintl  M  Comp.  Dec.,  Vol.  Ill,  pw.  S74, 
Aug.  ».  1888. 


II  B4b.  IJehl,  lliut  a  rutirwi  fiili«UHl  mail  m*j-  not,  witho" 
revocnblft  license  from  the  Secretary  of  Wor,  occupy  quarttTS  ) 
militsrv  rcsLin-atiou  uuivsa  ho  is  obaploycd  on  the  roB«rv«tioa< 
304,  Sfpt.  13.  1894;  ISSO,  June  5,  1896;  1968,  Jan.  15,  1896;  j 
Oct.  £6, 1898.  J 

n  B  5.  Hehi,  that,  as  a  retired  soldier  is  s  part  of  the  Armr,  ] 
entitled  to  admission  to  Iho  Govenimont  llospita]  for  the  Xni 
HeJd.  further,   that  tho  cost  of  t ruiisjjortiiif;  liim  and   nltt 
should  not  bo  cliargcd  a^nst  his  pay.     C.  18746,  Oct.  l{ 

SS345.  Julys,  1909.  ' ^ 

•II  Bfi.  A  retired  soldier  may  not  be  admitted  to  the  Sole 
Home.     C.  11790.  Jan.  IS.  1908;  18728,  Oct.  18,  1906. 

II  B  7.  An  enlisteil  man,  three  Tears  after  his  retirement,  apj 
for  trnnsporUlion  to  his  homo,  unaer  the  nroTiaiona  of  Genera]  0 
43,  Adjutant  General's  oflice,  ISS!).  litU  iha(  by  not  avaiUDf*  i 
self  within  a  reasonable  time  after  retirement  of  his  right  to  transp< 
tion  and  t^nibxisloiice  he  had  waived  hi»  riglit  to  the  same.'  O.  i 
Mar.  a,  1S97. 

II C  1.  Hftd,  that  tho  pay  of  a  rctjrvd  soldier  may  be  stoppo 
mnko  good  an  ovcri)aymont.     C,  86161,  Apr.  3,  1911. 

II  C  2.  As  the  past  excliange  13  a  Uoveniment  instrumenta 
held  that  the  pay  uf  a  relirod  enlisted  man  may  bo  titopiKK]  to  r 
burse  the  post  exchange  funds  in  payment  of  a'  debt.  H^,  furl 
that  it  may  be  Ktoppud  to  reimburse  company,  hospital,  bakery,  { 
and  regimental  funds.     C.  3171,  June  7, 181^. 

Ill)  1.  Tliere  is  no  statute  of  the  United  States  or  regulatio 
the  War  Doparlmont  wliieh  prevents  a  retire>d  enlisted  man  of 
Army  from  a<'cepting  an  ofiioe  or  employment  under  either 
United  Stal*.s  or  n.  State.  Hfl/t,  therofore,  that  no  law  or  reguli 
prevents  a  rutircd  etilbted  man  from  organizing  and  drilling  a  mj 
company.     0.  303S,  .\ov.  9,  1897. 

II  D  "J.  Utid,  that  a  retired  enlist«l  man  may  a<xei)t  a  commis 
as  an  ofhccr  of  Philippine  Scouts  and  serve  as  such.  C.  10S4S,  t 
18, 1901. 

II D  3.  Held,  that,  in  the  absence  of  a  State  statute  dis<|ualK| 
him,  a  retired  enlistetl  man  may  hold  the  oflice  of  city  consti 
C.  1077,  Mar.  1,  1895;  3838,  AW  8, 1S97:  14911,  July  6,  1903. 

II  D  4.  The  language  "who  have  been  honorably  mustered  oU 
discharged  from  tne  service  of  tho  United  Stjites  '  used  in  sot 
4S47  R.  S.,  in  describing  thoec  persons  who  may  bo  appou 
9U|)erintendents  of  national  cemeteries,  Jttld  not  to  debar  re( 
flnlistcd  mt'ii  from  such  appointments.     C,  3i7S8,  Aja:  16,  1909. 

HE  1,  Ileid,  in  the  ansenpo  of  any  legislation  to  the  conti 
that  retired  enlisted  men,  like  retired  oHicers,'  mi^rht  le^all] 
emi)loy6d,  ui  any  department  of  tho  Government,  as  clerks,  ] 
sengers,  watchmen,  etc.,  and  received  pay  for  such  employm 
whilo  at  the  same  time  retaining  their  positions  on  the  relifotl 
and  receiving  retired  pay.*  R.  56,  144'  493,  May  and  Sent.,  1] 
P.84,840,  Ma^5,iS88:  C.  10843, July  18,1901:  f491I,Juiy6,^ 

■  VComp.  l)«c,.  175. 

'I5(lp.  Aity.  GMI..3M. 

*  S«e  Digeai  2d  L'onip.  Doc.,  Vol.  IV,  par.  T3,  Sept.  2S.  18M. 
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n  E  '2  R.  Hrhl  tliiit  tlto  Iiiw  docs  not  proliibit  a  rotired  soldier 
{musirian)  from  foUowinK  lus  profession  in  civil  life  because  nt  one 
limo  Iio  formed  part  of  a  niilitarv  bnmi.     C.  i4l7&,  Dtr.  9,  1008. 

II  E  2  b.  Urlti  thill  a  riMirt-d  t-iilisU^d  man  may  uccvpt  cmploymi^nt 
OS  an  iiutructor  i>f  high-school  boj-a  in  militarv  tactira,  C.  36S8, 
Jan.  9,  1909. 

n  E  :2  c.  Held  that  a  retired  enlisted  man  may  accept  a  position 
tut  interpreter  to  tbc  Auitiro-Hungarian  commUtsioner  at  the  St.  Ixtuis 
Exposition.     C.  160S4,  Mar.  LJ^lBOA. 

II  K  I  a.  HM  that  the  remains  of  a  deceased  retired  soldier  may 
itut  b»  »liipped  on  a  Guvernmont  bill  of  lading.  H<'1<{,  fiirtlier,  that 
the  cost  of  transportation  in  such  a  case  is  not  a  proper  charj-e  against 
the  Uiiitod  Statw.     C.  1377$.  /he.  8.  irtog. 

n  V  2.  Held,  that  the  cidistment  of  a  retired  soldier  would  operate 
to  h-rminate  liis  atatus  of  retirement.     C  14^1!,  Apr.  £4i  1903. 

n  V  li.  vVn  enlisted  man  on  the  retired  list  is  subject  to  trial  by 
oourt-marlial  (/'.  S10S9,  Fth.  tl,  1007)  and  to  dbhonorable  discharge 
by  sentence,  if  such  bo  adjudu^ed.  Kut  t)io  cxiiitiug  law,  m  entitling 
him  to  be  retired  if  he  compUea  with  ita  con<litionB,  evidently  con- 
templates that  he  shall  remain  a  pemtioner  on  the  bounty  of  the 
Government  during  the  remainder  of  liis  life,  if  not  forfeiting  his 
dum  by  .serious  misconduct.  So,  AcW,  that  retired  enli.ste<l  men 
could  not  legally  be  dischurt^ed  by  Executive  order  under  the  fmirth 
Article  of  War,  which  contemplates  soldiers  on  the  active  list  only. 
R.  65,  SOS,  Jan..  18S8;  C.  18202,  June  29,  1905. 

n  O.  An  enlisted  man  «ith  an  exceeilinglj'  good  record  of  .servico 
was  retired  ii»  a  private.  He  reiiuestcd  that  the  order  be  revoked,  bo 
that  he  could  be  retired  as  a  noncommissioned  officer,  lltld,  that 
when  he  wii8  retired,  the  power  of  the  President  wna  exhausted  as 
to  his  case,  and  that  the  order  retiring  liim  could  not  be  revoked.' 

c.  io44G.  Stpt.  S7,  looe. 

tn.  Forage  masters  and  wagon  masters  cm[)loyed  by  the  Quarter- 
master General  under  section  1137,  R.  S.,  are  not  "enlisted,"  and 
therefore  not  entitled  to  be  retired  under  existing  law — act  of  Scp- 
tember30,  l890(2r>Stat.S04).  P. ol,  466,  Jan.,  1892;  C.  157,  Aug. 9, 
1894. 

EETIREMENT  OF  OFFICEH. 

JUomneH  u'Ai'Ii*  Quiiifinji Sou  I' at  and  aij^uwanck*  II A  Za  (2)  (a), 

JktatUdtta/roff'err Sro  Kank  I  C  3. 

Militio^nan ........SeeMiuTiA  XVI D. 

JtETIREMENT  OF  SOLDIEK. 

See  Abskwcb  I  C  4  ( (U;  (2). 
Computation  of  time See  EsuSfTMENT  I  A  9  ni. 

RBTIKINO  BOABS. 

Si-e  HrriiiPMEVTl  11  toC;N  loO, 
Jn  Militia S.>p  MiiituXVIC, 

'  11  Op.  Atty.  Gen.,  pp.  8,  9:  12  W.,  ITS.  3M;  1.1  Id.,  3P7.  450;  H  ld„  875;  16  iri., 
90S;  Unttod  Rtalni  r.  Kiuik  of  Uiv  MetnipuliH,  15  P«Ut«,  100.  -101.  in  whirh  it  U  li«ld 
tiiAtaa  £x«cutiva  ran  not  reopen  a  cwm  dortdod  by  a  provioiw  Kxi-ruUvc. 


Kiidr'nrr  by ,.... ...Sm  UimipuxmX  A  :i. 

Oarri'ontourt See  Aunoixaop  War  CIV 

Jtitigation Scv  AuTtvuis  or  WahCXI 

Mmitilary  fnmarimtm SmWAitl  CSatStC/l  f2J. 

Of  nummary  Miirf.  . .....See  DmcipunbXVI  K  1  a; 

OnauUtori^td puniihnifnl  t/y 8*e  DisnrtiXB  XVil  ^" 

KEVISED  STATUTES. 

spf  i.MMi  I A  tn  n. 

REVISION  B7  IKFERIOE  COUBT. 

S*e  Di^ccPLiKs  XVI 

BBVZ8I0V  BY  QEmSKAI,  COUST-HABTIAI 

See  Ahticlm  uv  Wak  CII 

Sn  Disciruxx  IX  N  l«  O; 

Sj/ order (tfPraiiUnt of  UniUdSiaU* Siv  Dinpipunb  XIV  U.^ 

EEVOCATIOir. 

AmpUmfe  of  resignation S«o  OrncK  IV  D  C  iJ  i 

Con^rmcanTialrei'iAx ertcutiJ irnltna S««  Pasdom  [  fi  I. 

Contract  mit  no(  beannttlUd S«c  CoMttAcm  XXI  i 

OaUqfrank ^,.. See  Rank  II  A3  to 4. 

butharat.. !je«  (^^viuan  bmpuivkbk]( 

DiKiMAiutK  XV;  XVt 
EirumiBNTl  D3c(U 

IHtrharge  of  Milet. See  OmcE  IV  E  2g(l)(i) 

DitTiiiaal, See  DiHciiAitiiK  X\ni  A, 

OfficbIII  Fl;  iV  K  1 

MiuUr  in S(«  VottrvTEER  Akut  II  I 

ilutteroui ..., Sw  Voluntkkb  Amir  IV. 

(Mer  proclaiming  umrriof  hue.,., „„.,.,., Son  War  I  E  I  d  too.) 
Patdan See  pAauox  II  A, 


il 


aiOHT  OF  WAT — SAFE   CONDUCT.  1006 

BIOET  OF  WAY. 

See  PuBUC  pkopbrty  VI  to  VII. 

Joint  tiiie See  Public  propbrty  HAS. 

Jurisdiction  over See  Pub uc  property  V  D  1  a. 

Miliian/ TOervation See  Public  props btt  I  A  1. 

National  eemeUria See  Public  propbrtt  IV  A  2  to  3. 

Public  UtTid See  PCBIJC  PROPERTY  III  C. 

BIGHTS  OF  CITIZENSHIP. 

See  AuEN. 
Forfeited  by  dittrlion See  Dxsbetion  XIV  B ;  B  1. 

SIOT. 

See  Arny  II I  h>  E. 

BIOT  ACT. 

Reai&ngo/. See  Army  II 1 1. 

BivEK  conassiovs. 

See  Natioablk  watsrs  XI  to  XII. 
BIVEK  AHD  HABBOR  WOBK. 

See  EioHT-HouR  law  IV. 

Bee  Natigablb  waters. 

Appropriationt See  Appropriations  XI V;  XXXVIII. 

Bond,  execution  o/. See  Bokdb  I  N. 

Contraeli  in  eonnetlion  uilh See  Contractu  VII  F  Ui  G. 

Dredging See  Contracts  XI.V. 

JmpTovemeTUi See  NATiaABLB  waters  X  to  XI. 

BOCK  ISIAHD  BRIDGE. 

Juri*diction See  Command  V  A  3  c  {!). 

Navioablb  watbkh  HI  D. 

BOUVD  BOBHr. 

Offerue See  Articles  of  War  LXII  D. 

B07ALTT. 

Lienupon patented artide See  Patent  11  A. 

RULES. 

Of  evidence See  DiscmiNB  XI  A  toB. 

SABEBS. 

Sharpened SeeWAKlGSa. 

SAFE  COBBITCT. 

See  Wab  I C 10, 
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DO  BALABi- — SECBETAEY  OP   WAS.  ' 

SAT.AKY. 

See  Tax. 
Exemption  frvm  toxa See  Rktirehent  I  Q  2e. 

SALE. 

SW  PUBUC  PROFEBTY  IX  to  X. 

Daviaged propertg . See  Tax  III  M. 

Empty  boxet,  ernUn,  rti; _ See  Public  honey  I  J. 

Qaroage Soe  Pohuo  pbopertt  I  M, 

Heat  and  light,  to  ciniliaiu  not  aulhoriied. .  See  Pay  ani>  allowan'crs  1 1  A  1  a 
i'ublic  pToprrtij  to  Slalt - StH!  MruTiA  IX  B;  B  1. 

NAVICIABLB  mtEBA  X  F  to  G. 

Public  property  I  A  4  a. 

Vniforoi clothing S«o  Command  V  A  3e. 

Pay  and  ALLOWAnces  II A  3  » 

SAITAGE. 

BpcCLAma  Vlto  VII. 
Onreeaptwe. See  Wab  I  C  6  c  (3)  {t)  [1], 

SAMPLE. 
With  bid$ See  Contracts  II 1 1, 

SANITABY  IITSPECTOKS. 

See  Command  IV  B. 
SEA. 
Boundary See  Fubuc  fbopebtt  II  D, 

SEAL. 

Bonds,  tic See  Bonds  I  F  toG. 

ContmcU See  Contracts  XXXVI, 

SEAKEir. 

See  Abmy  I  G  3  b  (2)  {o^  [3]  to  [4]. 
See  EiGHT-Hons  law  IV, 
Diaeharge See  Civiliak  ehtlotees  XV  A. 

SECOlSri)  DESERTIOH. 

See  Abticles  of  War  CIII  F  2  a;  3 

See  Desertion  V  B  16. 

SECRETAKY  OF  THE  TREASURY. 

Control  ofer  hondt See  Bonds  I  0. 

Solvency  of  corporations See  Bonds  V  L. 

SECBETABY  OF  WAS. 

See  Abmy  I  B  to  C. 

Action  irreroeabU  afier  notice See  Conteacts  LIV. 

Ameriean  material See  Contracts  XXIII  G;  H. 
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ApprnntmMU  by Sno 

Armi/  banrti Sco 

AUoniry  Gtnfral,  rf^ue4ton,.,, Sv0 

Bull,  bonds,  and et/ntraeU Sco 

Bridg/t,  coiMruftioa  of, ,,,,,.. .....6m 

CaiUit,  aulhanlij  oirr See 

Cadet,  tummim/  dixmitial Soo 

Ciiil  aiilhorili/*,  ntU  o/comily 8m 


Ciiril  H'ar  claim*.. 

Cainmutalion  o/ralinn». 


.8oe 


Congretnomil  'tl'if  j-ir  Ji^liurting  ojffkfr. .  .Se« 

CorUraelor  and  rigM-hoar  late Boe 

Dcpoiilioii  bu ...Soo 

Dr*rrt<v»,  fnlitlmtnt  a/ Sw 

Ouduirye  ba , Sos 

Diitchargtt  hy  ann/  of/avor 8m 

iJuhonoraliU  ditduirge  urrvorabk See 

ICnlUlmmU Soo 

£i>ufrn<y  b;/ See 

Exira  duly  by  aoUtier Soe 

Frwidutent  (nlittinrnt,  dUpotition Seo 

G^  lo  C'liUai  Smtn Bee 

Heat  and  lialii  aiUnnonre See 

Honett  andfoiihjui  ttrviet 8m 

Indian  couiitrij,  trade  liettut See 

Inmme  daerUr Bvo 

Inmntptnoru,  eanof. Sw 

tn»antn\ditf»,  dinAarye 6w 

Lawstr  to  TtprttetU  United  StaltM Sm 

Lumw See 

Militia  ealUd  forth See 

Miliiia,  pmptrUj  not  loaiud0 See 

MiulfT'Oiit  ordtr  hat  force  0/ lata See 

Nolle  proncqid... Bee 

OMrurtioru  to  navigation,  rtnnoMf See 

OjjieeT' I  ieavt  stat'uM See 

Offirtr,  tummary  diimiiual Sco 

O^iyr,  ritpplie*  purchoMd/nnn See 

Ordtrt  bij See 

I'ardoning  poii'rr,  inrligible  for SoO 

PmainaUy.  ditponlion  of. , See 

Poll  laundry See 

rrtdtrrttot't  anion  irrtnatalAt Boo 

Pmident,  Stcrrlanj  ort»  for See 

Public  properly  (an  not  bt  oiven  away Sea 

Public  j'roprrrii  mn  not  he  loaned See 

Public  proprrly.  chnn^i in  Ordama^  lo Ktii 

iiuarUrntntler  nrTQcaiii't  appointmtnt Sn) 

flteordtamfndrdhj See 

jReglJittmtnt  u/ deterter Seo 

Begmtntal  »laff  o^MTi,  appointnunt i^oe 

Jtt^vlatUmt See 

Rtmburtemenli  vnavlhorited. See 

Btwardfor  datrlfr Sco 

StteaidforembtTtter See 

Right  of  u'aij,  tan  not  yrant See 

Sent«nfc(an  no(  bemrrftteit R»o 

SubatilvUt See 

Unatti^td  lift  ofofficen St-w 

Unliijuidaffd  damagt* See 

tTtelmpapfft See 


OrnCK  III  E  toF. 
AiuiTiiAxiiii  1  C'i. 
DiticiPLiNi!  IV  B4s. 
C'ovriucia  VI  (!. 
NAVICAnLK  n-ATKHN  Itl  lo  IV. 

Aiutr  1  D  2  a:  b. 

DtacBAKdK.WllI  A. 

Abtiolioi  or  Wab  l.IX  I), 

Akmt  I  B  11. 

Cuius  VII  U. 

Pat  AS'ti  Au^owANcn  II  A  A  b  (t)  (a), 

Army  I  H«Jb. 

BlUIIT-I10I.'ll  LAW  VII. 

AnTici.Ka  »)■  Wax  XCI  A  1. 
Enuitmbnt  i  D  3  c  (14). 
DtstUAKiia  VIC  I;  2;  XI  B  1;  3. 
Pat  anu  Ai.M)WAS'rKii  III  C  3  c  (3). 
DieaiAKOR  VI  ro  VII. 
DiecHAKoi!  XIX. 

EXLUTMUKTS  I  A  10. 

DtscirLDiK  X  n  1. 

Army  1  K  2  <.-. 

Enmstmient  1  \9glaV. 

Pcnur  piiopKRTr  1  F4. 

Pat  akb  allowances  II  A  1  b. 

EKLWTMtts-T  I  I)  ;icns)v>d. 

DtsoKARos  XI  lo  Xli. 

IMTOZICAMTB  III    1!. 

DititKitTiOM  VII  A  2. 

UiBi-iURflK  V  D. 

Claimi  XII  M. 

Public  iropbrtt  1  A  1. 

MiLiTU  1  B. 

MiuTiA  IX  C;  XVI  I  h;  6. 

VOLITMTSBB  ARMY  IV  A  1. 

DiKTinjxK  III  E  0. 

NAVraABLB  WATkM  IX  C. 

Absbncc  I  H  L  b. 
Omt«  IV  E  2  c  (1). 
CONTKArTH  XV  A  i. 
ColClfVNICATIUNH   I  A  I. 

Paxdok  I  II  1. 

POBUa  PROFBHTT   I    A  3. 
GOVXHNHIICKT  AOBNCUa  I  A. 

Cladim  I, 
Rbtibewext  I  B. 
DiHc-ii-usB  III  B  1. 
PunLio  rnopanrr  I  .\  i;  11. 

PUBUC   eROPBRTT    I   0. 

PvBUO  PBOi-BHTif  VIII  A  itnS. 

Akmt  I  E  2b. 

Dischakob  XIX. 

DwiK-noN  VI  O;  XVI  A;  A  1. 

CoMUANO  V  C  1  a. 

CojfTmcTs  LI. 

CLAtKa  XII  P. 

Dbbbbtion  V  B  0:  8  ft ;  B. 

Desertiok  V  B  18  ft. 

PuBtio  pKOiit«nr  I  A  I. 

DiKanjvK  XIV  H  5. 

ENLI4TMKHT  II    D, 

AuMr  I  G  2  b  (2). 

CLAtm  11. 

Omaux,  PAPSKB  I  A  Ic. 
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OumuIott'M See  DiimiPXV'll  A  4 

D<a[li Sei!  AiiritxEB  or  Wak  XI 

Ditapprvoal,  rfftrl  a/'acgwitta/ S«<«  ABTia.Ei  or  War  X] 

i)wmuM{ SMOmcR  IV  R  iu>2. 

fxembfimit See  Discipunb  XIV  G  9 

HxiaUad,  fan  not  be  pardontd , Sm  Paxvok  IX. 

Bxmvltti,  irrtvooahU ,....&••  OiMcrruxR  XV  I  to  I 

Omci  in  F  I:  IV  1 

Exteuted,  irrtvoeabU.  bj/ (."onfrtm Soo  Parduh  I  1)  1. 

Finet ...8m  Pay  akd  allowakcki 

ForfeiiMft See  Pat  a.sd  aluowaxcb 

Ground* /ordiKtppmi'ol S«e  Duh^ipus'k  XIV  Btl 

lUft/at See  AsTiCLBs  of  Was  d 

DiBCDAUOi!  XV  C  1; 

Uiliiaiy  mmmution See  War  1  C  ■■(■  (3)  (if)  [! 

Of  mHilary  eouft Bee  DiecrruvB  XII  B  II 

yuUandvoid. 8eo  DiacHAiioK  Xllt  G  1 

Emu»tkbn-t  1  D  3  d 

Pay  v)hUt  owailiny Bee  Pat  and  allow anchi 

Rtauetim  (o  the  ranti Am*  Akticlxh  or  Wak  U 

Revifwiiig  oulkoriiit't  afCion , Sen  AnttCLBs  or  War  C[ 

OisarusB  XIV  Ew 

Setiuidt S<>«  Vay  ANn  allowanoh 

Sutpmdtd 8oc  Ookuand  V  A  1  b. 

UwirusK  XVII  A  ^ 

Pav  asp  allow an^ 

SENTHTEI.  fl 

Ihmiridebjf Sen  AunDLUorWARLIX 

Onpuri Se«r  Amci-xe  nn  War  1.131 

HfprH/</r. , See  DifcciPLiKB  XVII  Bit 

SEPARATE  BRIGADE.  ^ 

Cmvmtng authority See  ABTicLeaor  WaxdC 

RniewbtaauXiiorini ti/Urdaeonlwuaiifgof.. Sen  t'l\'  C  I;3;('V1I  A. 
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8EEVICE  WITH  TBOOFS. 

See  Rbtibkh BHT I  K  2  c. 

SEKTITTTSE. 

Defetuive  purpoiei See  Natisablb  watibs  II  C. 

Submerged  land. See  Navigable  watbbb  II  B  to  C. 

SET  OFF. 

See  CiAiMsVlIBe. 
See  CoNTEAcra  XVIII. 

SHOES. 

Mantffaetured  at  military  priton See  Dibcitline XVII  A  4g  (2). 

SIOVAI  CORPS. 

iTtMpeclioa  o/fundi See  A  SHY  1  B2b{2)(a). 

SIOVATUSE. 

See  Contracts  I  to  II. 

AvUorUj/ to  »ign See  Bonds  I  8. 

ColUgebond See  Bonds  IV  A  to  F;  H. 

End  o/eontraet See  Conteacts  XVI  to  XVII. 

Jwiior  dropped See  Namb  I  B. 

Middle  initial  dropped. See  Namk  I  A. 

OmtMwm  oj. Bee  CoNTRAcra  VI  G. 

Partnerahip See  Contract  LVI. 

To  bond See  Bonds  I  H  I. 

T^ptwritUn  or  itamped. See  Contracts  LIII. 

Wttneu See  Bonds  I  J. 

SnrOLE  MAN. 
Detignationofbentfieiary See  GRiTutrr  I  B2;4. 

SKATI5Q  BIKK. 
Exdution  of  loldirrt  from See  Uniform  I  A  1;  B  1  s. 

SMALI-AIUCS  GOKPETinOH. 

By  militia See  MiLrnA  VI  C  2  to  D. 

SOCIETT  BADGES. 

See  Insionia  of  merit  III  A  to  B. 

SOIDZEBS. 

SeeENusTiD  min. 
31108°— 12 64 
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SOLDZEES'  HOKE. 

t  AT  WASHINGTON.  D.  C. 

A.  I.sTiATrn  Not  SuiUKT  TO  AnncLim  of  Was 

B.  iNMATr.e  lUv  Leavk  Voldntabily. 

C.  Allowance  oi*  Siipi-uks  to  OrnCKits. 

D.  QOAaT):B«  Hot  Public 

E.  TiuvapoHTATiox  -n  Houe  or  Neboit  DtHCHAKUEu  SuLtuKiM. 

F.  Eschkat  to  Uxircn  Statkh  or  EaTiTM  or  Dkouasd  Ismatxm. 

G.  M*y  E8TASLIS8  BaAKCn Pt^ 

II,   TlTLl  IK  UnITKO  RtATEB. 

n.  NATIONAL  VOLUNTEER  HOME. 
m.  STATE  U0MIS8. 

I  A,  Section  4S24,  R.  S..  subjecting  t lie  inmii(<«  of  the  Solhi 
Home  to  the  RiiW  nnd  Articles  of  War,  ia  tinroiiiiiitulional  aii 
tli-ttd  letter.  The«e  inmAl4.<8  nre  no  piirt  of  lliu  Atziiv.  tier  ore  ti 
supported  by  the  United  Stated.  Thej'  are  eivillans  oci-upj 
(lwmlirig!«  Aitil  sustaintnl  by  funds  held  in  trust  fur  Ihoni.  The  I 
ritor>-  of  the  home  being  within  the  District  of  (.'olumbia,  and  , 
having  been  exempted  by  Congress  from  the  operal  ion  of  I  lie  crim] 
laws  of  the  District,  the  inmates  are  subject  to  thoee  laws  like  i 
othw  residents.'  P.  56,  4O6,  Sept.,  189£;  C.  tS06S.  Mar.  16.  IS 
18SZ2,  July  20,  1905;  SS7S0.  Ftb.  10,  1908;  27456.  Nov.  7,  1910. 

I  B.  An  inmate  ts  not  required  to  remain  at  the  home  if  he  wia 
to  leave  it.  The  privileges  of  the  in.'4titution  may  bo  renonncwl 
any  act  showing  an  intention  to  renounce  them — such  as  direct  nol 
of  such  intention,  or  by  abflonting  ldni»elf  with  Ow  evident  purp 
of  not  rctuniijig.  In  Februarv,  1S64,  a  certain  inmale  was  tra 
forred  from  the  homo  to  the  iJovemment  Hospital  for  the  Ins< 
Dud  wiu)  diachnrged  thence  as  sane  in  June.  1S64.  lie  did  not  red 
to  the  home  ancT  was  not  again  heard  of  till  March.  188(i,  when  it  ^ 
fi.scertained  that  he  waa  at  a  State  hospital  for  the  insane. 
he  was  sane  when  he  left  the  Goveniment  hospital  and  did  i 
return  to  the  home  wiihin  a  reasonable  lime,  but  remainwl  abfl 
nearly  '22  y van.  hfld  that  he  iniuit  be  deemed,  in  the  abiience  of  c 
trar^'  eviifence,  to  have  intended  to  permanenily  separate  hiinf 
from  the  institution,  and  that  he  therefore  wns  not  now  an  inm 
or  member  of  the  same.     R.  60,  167.  Apr.,  ISS&, 

I  C,  The  futidri  for  the  su|)port  of  the  Soldicre'  Home  are  not 
the  clasa  of  public  moneys  annually  appropriated  for  a  specific  obji 
as  for  the  pav  of  the  Army,  but  a  special  tnist  fund  committed  to  I 
administered  by  the  board  of  cxiniuiissioners  for  the  benefit  of 
institution.  Fi^m  an  early  period  in  the  history'  of  the  homo  it 
been  the  usage  for  the  commissioners  to  permit  the  officere  of 
home  (retiredodicers  of  the  Army  residing  Iliereat).  grstuitouslf 
receive  and  use  a  reasoniible  portion  of  the  ordinarj-  suppUee  of  I 
light,  (oraee,  milk,  ice  and  vegetables,  either  prodiicwJ  at  thehonu 
obtained  for  its  consumption.  Hrld  tlmt  sudi  allowance  waa  no" 
contravention  of  law:  that  the  articles  thus  issued  are  not  of  the  e| 
of  military  pay  and  emoluments,  and  therefore  unauthorized  beca 
not  allowed  by  lav  to  retired  officers,  but  are  a  reasonable  all 

'  Comp«u«  opinioD  of  .^thatKty  Gcnnnl  in  SO  Op.,  S14. 
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lh»  supplies  for  the  use  and  bcnefil  of  tho  home,  the  dispoaition  of 
which  i«  properly  within  I  ho  iliscrol  ion  of  t  hi?  roinmiasioiuTB  tw  charg^ 
by  law  with  the  "government  and  interests''  of  the  home.  And  aimi- 
larlv  hfJd  in  regard  to  the  amount  of  SI,000,  nllowni  anniinlly  out  of 
siieh  funds  to  the  trpasurer  of  the  home,  m  u  eompon:sal ioii  for  hts 
special  services  and  in  con.iidi>ralion  of  his  pwuniar^-  reenonsibilitv  as 
a  bonded  olliecr.'     /'.  61,  S96.  Jan..  1899:  C.  JSS^o,  Jan.  US,  t'dOS. 

I  D.  Held  that  a  medical  olTieer  of  the  Army,  occnm-ing  quartira 
ftt  the  Soldiers'  Home,  was  not  thcrehy  precludwl  from  receiving 
commutation  of  quarte-rs  at  New  York,  oij  being  ordered  to  duty 
there  «8  R  member  of  a  medieal  examining  board.  The  nitarlers 
occupied  by  liim  at  the  homo  are  not  "pubUc  quarters";  he  does  not 
occupy  them  at  the  expense  of  the  United  States;  and  hy  allowing 
him  tfie  eonimulation  tht!  Government  is  not  put  to  a  doulile  expense 
for  his  miarters.     P.  56,  174.  Oct.,  1898. 

I  K.  Seclion  4745,  R.  S,,  should  not  be  eonalrued  as  prohibiting 
the  practice  by  which  transportation  to  the  Soldiers'  Home  is  fui^ 
nishcd  by  it  to  a  needy  discharged  sohlier,  with  the  understanding 
that  the  home  n'ill  repay  itself  out  of  lus  pension  when  collected. 
This  ia  not  a  pledge,  etc.,  of  his  pension  by  auischarged  snhiier  within 
the  meaning  of  section  4745,  but  a  repayment  by  a  guvenmiental 
agejicy  to  itself  out  of  money  belon^ng  to  him  and  placed  in  hia 
hands  by  law,  of  money  advanced  by  it  to  him  solely  for  liis  interest. 
C.69iS,Ftb..lS99.     ' 

I  K.  TiiO  law  of  IJiB  United  States  for  thft  District  of  Columbia  is 
to  the  effect  that  whero  a  person  dies  intestate,  leiiving  iin  esliito  in 
tha  District  and  there  is  no  relation  of  the  mtestnto  wntliin  tho  fifth 
dcgreo,  tho  estate  sliall  btiione  to  tho  United  Suites.  I'mli'r  tJit*  law, 
whenever  an  innnilo  lins  died  in  tho  Soldiers'  Homo  at  Wnsliitiglon, 
D.  ('.,  leaving  money  in  bank  in  tliat  city,  or  otjier  monej-a  or  per- 
sonal  effects,  in  tho  District,  tlto  same  become  tlie  property  of  tJio 
United  States;  and  all  such  projwrly  and  effects  other  than  money 
sJiould  {by  tJio  proper  proceeding  in  conrtl  be  converted  into  money, 
and  then  "this,  together  with  tlio  money  left  by  tho  soldier  in  bunk  or 
elaewhere  in  tjie  District,  should  bo  turned  into  tjie  United  Stat«i 
Treasury  by  order  of  court,  as  money  of  estali^  eschcatvd  to  Ijio 
United  States.  Section  'MS'J  of  tho  Lnitcd  States  Kevised  Statutes 
appropriates  for  the  Soldiers'  Home  "out  of  any  ncvm;/*  in  the  Ttms- 
vry,  *  *  *  all  monej's  belonging  to  the  estjiles  of  deceased  sol- 
diers." After,  therefore,  tho  moneys  and  the  proceeds  of  the  other 
offects  of  inmates  of  the  homo  Jtavo'  been  paid  by  order  of  court  into 
the  United  Stated  Treoitury  as  moneys  of  rachcaled  cstalvs,  the  Sol- 
diers' Home  is  entitled  to  receive  tlie  samo  from  tho  Treasuiy.  Ilio 
homo  is  not,  however,  entitled  to  it  until  it  sliall  have  gone  into  tJio 
Treasury,  so  that  section  ;1689  can  apply  to  and  approprinto  it  to 
the  use  "of  tjie  home.  It  is  not  Uio  duty  and  probably  not  wilhin  tho 
power  of  tjio  Soldiers'  Homo  to  move  in  the  matter  of  enforcing  tho 
law  with  regard  to  tho  moneys  or  property  of  any  estate,  whether 
tho  decedents  were  inmates  of  the  nome  or  not.  But  as  it  is  the 
duty  of  the  Attorney  Cn^meral  of  tJie  United  States  (through  tho  United 
States  attorney  of  tliis  district)  to  look  after  and  collect  all  moneys 
and  property  tho  United  States  is  entitled  to  under  tlio  law,  whether 

'  Sw  opinion  of  Altomoy  G«ncnil  Ic  miM  eR«ct,  io  20  Op.  350. 


Uio  (l«rod4«nts  are  inmat(«  of  the  homo  or  wliother  they  are  Qvili 
who  n-sido  oiscwlicro  in  tiio  Dbslrict,  advixfd  tlxat  lio  be  iiJormcd 
Uio  proiwr  oHicinU  of  tJie  homo  of  tho  doatli  of  nil  inmutos  who  lo 
any  moMdV  or  property  in  the  Dwlrict  and  the  whpreabouls  of 
aame,  which  it  inuy  bo  in  liia  pow«r  to  collect  uiid  turn  into 
Triyattury,  n»  nbovA  indicat<Ml.    >loney  so  turned  in  slioutd  tw  obt«t 
by  tJie  nomo  bv  dirvct  application  to  Uie  lYeaaury  fur  th 
a  S40S,  Sept.,  1897. 
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I  G.  Oil  tho  quostions  (1)  whellier  the  hoard  of  oommiasioil 
the  Soldiers'  Home  has  authority  to  cutablixh  a  brnuch  home; 
wliotlicr  tlio  SerretRPk-  of  War  has  legal  authority  t^)  grant  t«J 
S(ildicr8'  Homo  tho  right  to  loml*  a  liram-h  of  tlio  h<im«  on  a  milit 
rrsen'ation  and  to  occupy  buildings  oructed  for  the  military  cstabll 
nieiit;  and  (3)  whotiier,  if  such  right  wore  granted,  tho  boani 
commii^siLiiicrs  U'uuld  bavo  authority  to  cx]i«-nd  funds  of  the  Soldi 
Home  in  keeping  such  buildings  in  reoair  -hrlJ,  firet,  that  it  was 
hil«ntion  of  tlie  original  Icgtalntion  relating  to  Uio  Soldicnt'  Homi 
pstablish  it  at  one  or  more  places,  and  no  subsequent  Icpislaiion  | 
interfered  viih  this,  except  as  to  one  locality,  and  that  tmdfir 
li^islatioa  as  it  now  stands  it  would  not  bo  illegal  to  cstabii^^h  a  brau 
second,  that  tlie  Secretary  of  War  has  no  authority  indcpvndcntlv 
('on^c%i  to  grant,  away  any  interests  in  huihiings  erected  on  tnilib 
rracrvations,  but  that  ho  iiiav  do  su  under  legislation  of  Julv  2.S,  It 
(27  Stat.  321),  which  vests  nim  with  authority,  "when  in  liia  disc 
tioii  it  will  bo  for  tho  imblic  good  to  leaao  for  a  period  not  excood 
five  years,  and  rovociibto  at  any  time,  such  pn>perty  of  iho  Uoii 
States  under  his  control  as  may  not  for  the  time  bo  required  for  pul 
U80  and  fur  tho  Icasini;  of  which  tlicra  is  no  authority  under  oxbt^ 
law";  and  thinl,  that  if  tho  Soldiers'  Home  mav  thm  leiiso  buihiii 
on  a  militai^'  reservation,  to  be  ujmmI  ii«  a  brandi,  the  expenditure 
funds  of  tho  horno  in  kocpiiig  the  building»  in  a  condition  litting  lb 
fur  this  purpose  would  be  a  legal  expenditure  notwithstanding  U 
tho  homo  could  nut,  un  tho  termination  of  the  lease,  recover  t 
money  so  expanded.     C.  6SIS,  Jtiiij,  IS99. 

I  H.  Tho  S<'ldiers'  Home  is  not  a  legid  entity,  but  is  simply 
agency  of  tlio  Unite<l  .States.     Tho  title  to  its  prtiperly  and  fundi 


ibio 
IS,  190/,. 

II.  lieM  tliat  section  4835^  H.  S.,  which  provides  that  the  inma 
of  the  "N'utionsI  Homo  for  Disabled  Volunteer  Soldiers"  shall 
subject  to  the  rules  and  Articles  of  War,  ia  uncoitBtilutional,  ami  l] 
such  inmates  are  not  a  part  of  the  Anny  of  tho  Unilod  States,  but  i 
civilians.  R.  SO,  gSS,  Am-..  IS70:  C.  12817,  Jul'/  S.  im2.  Ih 
nino,  that  under  tlie  act  of  March  3,  1891  (20  Stat!  ^\),  all  reicoij 
must  bo  reported  to .tli«  SccrolJirv  of  War.     /'.  5/,  lOJ^,  Ore.  SI,  tS, 

III.  The  act  of  August  27,  1888  (2.'>  Stat.  4.10],  makes  proviai 
for  tlio  payment  of  monev  by  the  Uniloil  States  to  nucU  Stslea 
Territories  as  have  established,  or  which  shsii  hcreiiftor  estabti 
State  homes  fordisahleil  soldiers  and  sailors  of  the  I'nitmlStatmi 
KtM'ved  in  the  Civil  War  or  in  any  previous  wur,  who  are  disabl 
by  age,  disensp,  or  otherwise,  and  \ty  reason  of  such  disability  I 
incapablo  of  oarutiig  a  living.     HtUl  tli'at  iJio  United  Statei*,  astdq/ 
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Terifying  the  number  of  inmates  cared  for,  makes  no  inspections 
of,  or  exercises  no  supervision  over,  such  State  or  Territorial  homes. 
G.  nn,  Apr.,  1898.  Hdd,  further,  that  a  State  is  enUtled  to  re- 
ceive under  the  above  act  an  allowance  on  account  of  inmates  who 
are  insane  and  being  cared  for  in  asyluma.     C.  3121,  A-pr.,  1897. 

CBOHB   REFEBENCB. 

AtUndant  to  entering  innuaie See  Arht  IBS. 

Bondiof. See  Bonds  I  H  2. 

CtmtracUtiM S«e CONTBACTB  XVI  E;  XXXII. 

Intoxwmli.taUof. See  Intoxicants  IV. 

Retiftd loUiiernot eligible See  Rbtirehent  11  B  6. 

Taxation  of  inmalet SeeTAX  I  P. 

SPAKISH  WAB. 

Beginning  of. See  War  I  B  2. 

Termination  (^. See  War  I  F  2. 

SPECIFICATION. 

See  Discipline  II  A  to  H  2. 
Defietive See  Discipukr  II  A  1  a. 

SPY. 

Qfente See  Was  I  C  2di3  to4. 

Sentenu See  War  I  C  8  a  f3)  W- 

Trial  by-military  tomminiim See  Wah  I  C 8 a (3)  (b)  [3]. 

UATTEKS. 

Indian  anmlry See  Army  II J  5. 

Mililary  reiervalion See  Public  pbopbett  II  B  3  a;  III  H  to  I. 

STAFF. 

See  ASKT  I  G  to  H. 

Dttaiied See  Army  I  B  2a(l);  G3  toH. 

Oppicb  III  B  6  a;  D  1  c. 
Soldieri,  extra  duly See  Pat  and  allow ancbb  1 0  6  b  (3). 

STAFF  DUTT  HOT  nrVOLVDTG  SEHVICE  WITH  TROOPS. 

See  Retirehent  I  E  2  to  4. 

STAFF  OFFICEBS. 

Battalion See  Office  IV  G. 

Btmdof. Se«ARMvIG3b(l). 

Command SeeConKAKDl  A  1;  VII  A, 

Convening  audtority See  Articles  oJ' War  LXII  E  L 

Detailed See  Armt  I  B  2  a  (1);  G3  to4. 

OmcsIlIB6a, 

General  Staff. See  Ofpice  III  Die. 

Leavea See  Abbbnce  I  B  If. 

Renieuring  authority See  Discipline  XIV  C. 

State,  payment  of See  Militia  XI  B. 

STAXPS. 
OaWii See  CoNTRAOM  VI  a. 


STATE  A#D  KXnnCIPAI  OVFJCE.       | 
*ligibUil]f/ar ., See  REnsEMsxr  I  G  3  b. 

STATE  CA]IP$  OF  INSTRUCTION. 
Stt  UtunA  VI  fi  I  to  2. 

STATE  HOXES  FOR  DISABLES  SOLDIEB 


S«C  ^OI.MKIW'    UOMK    III. 

STATION, 

PnprMaikn SwAmimcb  TI  R  (i. 

STATUS. 

Abtfnee  wiA  UoTt SmAhcncb  I  C4b, 

Abienet  ivithoal  Uove 8«o  Asmknci  I  C  1  b;  II  . 

P*Y  AND  ALUfV*NCIC4 

Aetuttd,  afUT  tlitapproi'ai See  Di§cipunb  XIV  E  9 

Afcutd a/trr  aoope Sw  Dim-ii-unr  VIH  U  2. 

Active *erfk«..., .8e«  Rktixxkknt  I  k  I. 

AfUr  aequillat.. Se«  DtSOmjuB  XII  1  I. 

Af Iff  ditehary*  wiliout honor SmPat  axd  auvUwancu 

AfUrdiihoiKirttbUdMiaryt See  Pat  amp  allowamch 

AflfT  Ttttgjialion,  dirmitnl SeeDnopuNB  VllI  I  I  M 

AmrriamNalianamfdCrtutintimfoftnr.S^RKD  CliOHa  II  B. 

Airnt SooDmctruNs  I  B  toC. 

Awailinyonlm SeeABSEMCS  I  B  I  h. 

Pay  and  alu>wakcx4 
Cfrtififot*  o/mmt  o'lwrfrf  rfwrtwy/raitrfx- 

lentfniitTWnt , SeelNsraKiA  or  Hkiut  II 

Cii'illan,  ehaiigtd  by  tntiitinmt See EifueTHSNT  I  A. 

Cii'iHim  tmpCfijf^t  omud. SooCitiuax  KxrwvBKe  3 

Chi^ tif  J'hUiupint  Corulabvlary See  Command  I  C. 

Coiifinemfnlxn  pfnitmtiary See  Discbasob  FV  C. 

QaiuoUAaionej nytrntnu 8peVow*iT»««  Ammv  Hi 


Status — statu 

;        J>uly  loith  tiiil  govfTvmmt,  PhiUppitu  ti 

TB  or  LIMITATION.                        1016      ^^B 

..SmAbsemcb  I  B  1  g[3).                            ^^^1 
..Bo«  Navioabu  Watkm  X  B  1.                      ^^^H 

..SwExUOTlIZKT  II  A.                                               ^^^H 

..6m  VoLUNTBxa  Army  II  AtoB.                 ^^^H 
..SmFaudo!!  11  A.                                            ^^H 
..8m  Pat  and  alloitancu  I  C  lllo7.            ^^^H 
..SmArmv  I  G3aaj(a).                                 ^^H 
..SwENLnrrMRKT  I  l>  3  a.                                ^^^H 
DwcHAnQs  Xt  loXIl.                               ^^^H 
.  .6oe  DiscBAROs  II  It  2,                                    ^^^^M 

Honttt  ana/aiwful  tarite 

..Soo  Pat  and  auawakckk  I  C.t.                   ^^^H 
..SmRitibsiibnt  I  B  Od.                             ^^^H 
..BmPaT  AMD  ALLOW ANCIU  I  Ili}n.                  ^^^H 

..See  DiscLTLiNE  VI  C.                                      ^^^^| 
..BmAhuv  I  K3to4.                                      ^^^H 
..6eoM:uTiA  11  A;  B.                                      ^^^H 
..Sm Militia  I  D.                                              ^^^H 

VOLUKTEBH  ARUY  I.                                          ^^^H 

..SmDihcipunb  III  B2b.                               ^^^H 
VuLUriTKKii  Arut  IV  B  loC.                  ^^^H 

.  .Seo  Akuy  I  B  1  b.                                           ^^H 

.8m  Akky  I  G  3  d  (eua)  [1].                           ^^H 

AmxNCB  I  D  Ui  E.                                    ^^^H 

..Sm  ItKTiRiMtit.VT  I  B  6  e  (3).                         ^^^H 

..See  Rrtirbmknt  I  D  3  b.                                ^^^^| 

..Soe  Abbbhce  II  A  1.                                       ^^^H 

.Sm  Uommahd  V  D  1.                                      ^^^H 

..SmOouKand  V  a  1  b.                             ^^^^^1 
.SmDibcipune  III  F.  6  a.                          ^^^^^M 
.Bm  RimnRkr.NT  !  N  In  0.                            ^^^H 

■  ■SmPaV  AND  ALLOWANOES    III    C  ]  b.                    ^^^^| 

.BmPav  and  ALuiwANCBa  I  A  U>U.              ^^^H 
.SmAmxnck  I  B  1  b(l).                                ^^H 

Aurr  I  G  3  b  (2)  (a)  [3]  [b].                      ^^M 
.SmAhmv  I  G  2  n  (II.                                      ^^H 
.Seo  Retirkuekt  II  A  4  b  (1).                         ^^^H 
.Bo9  DncD'UKK  XVII  A  4  f.                          ^^^1 
■Sm  Wax  1  C  It  c  (G)  to  (7);  11  a  (2}  (a).          ^^H 
.6m  RirniiaMBKT  I  C  to  N.                              ^^^H 
.Soo  Rktirkucnt  II  B  to  n.                            ^^^H 
,S«e  Ajuit  I  ti  3  b  (2)  (a)  [3]  [b].                      ^^H 
.SmAoaiucit  II  BBb.                                    ^^^M 
.Sm  Commaxd  V  A  S  c.                                 ^^^H 

EvusTUBNT  1  B  2  b.                                 ^^^H 
.Sm  DiacnrLiHS  XI  B  4  »;  b.                          ^^^H 
.Soo  PcDUC  rRCpRKTY  IV  A  3  «.                      ^^^H 
•Sm DuciFLiNB  VIII  G  1  r;c(l).                     ^^H 

RBTIRKMeNT  I  N  3.                                        ^^^H 
.Rm!  Rktihkhkkt  1  C  In  D.                               ^^^H 
.SeoVoLt-NTKRH  AsuT  I  B  loD:  IV  C.         ^^^H 
.8eeVoi.vNTEEBAa»<rlICtoD;  PUtob.             ^M 
.Sm  Wah  1  F  2;  3,                                              ^^M 

Bm  LAvra  I  to  U.                                        ^^H 
F  LIUITATIOV.                                          ^^M 

Sw  AxnCLEH  or  War  CIII  Ui  Ct\'.                  ^^^| 
.fieo  DtflCiPi.iMK  XVI  D.                                    ^^^^1 
.:}«eDK»KuriuKXD;  XVII  luXVIII.             ^^H 

Militia  at  joiiil  etiannpmtTit 

ffoneommiMbmed  offic4it  db$«ru,  «iafc 

Offiftr  o/ut  approi^l  of  nttminin^  board" 
Officer  after   dimpproval   retiring   laatd' 

O,^xron  Im'itpnrl 

Offof  uTidrr  tharge-1  in  am  (,  Of  itiulc 

O^icer  under  '■cotutrvalor" 

UndrraetfifAprita,  1904  (MStof.  104).. 

War,  termintoion 
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OotUg* Soe  Miutaky  iK«Tnucno>l 

Ompanjf  0/ militia See  UiunA  111  L.  ' 

SUBMERQED  UVD. 

Juriidictwn  over See  CoHMAKtl  V  A  S  f^ 

TiiU  to See  Puruo  rHoeBatr  : 

Tou-inp  tariwd  oitr  tobiffr  paM See  Army  H>2b  (3). 


SUBORHATION  OF  PEKJTTKY. 

See  Annoi-Bfl  <ir  War  I.: 

SUBP<E]!TA. 


1 

■mryA 


jTv  JuSgt  A^'oeaU See  Dimspunb  |VB3i 

Cii-iiwiiJ-r 8c«A»iit1E5. 

U<ixaiitv.m , 8«eDt*oiPU.sx  Vll  E  I;X 

Ohdixnuta Bee  Duopunb  X  D. 

Seniieeof. See  DtMiFUxnX  F  tu C 

nrrUcnat eowtt See  TERnrroxiss  II  *' 

SUBBOOATION. 

Surelj/  loeontraet • Sco  CovrHACTs  XIV  ', 

SUBSISTEVCE. 

miilia.mUto See  Mitrru  VI  B  1  d ;  Xg. 

Offierrt'  itrmtitM .-. See  Aim  y  I  (>  3d  (tt)  (a). 

Pritoneri ■ Sep  PAr  an'ii  au/iwakcxm 

JteOTiil 8e«  Dbsbhtiox  XXII  A. 

lUiifrd tolditf SeeRimiiiiMENTll  BSb. 
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SUICIDE. 

See  Ghatuitx  I A  4  to  6;  B  6. 

SUlOUaT  COUHT. 

See  DiBciPUNB  XVI  E  to  F. 

STTIOURT  DISCHARGE. 

See  DiecHARQB  II  B  1. 

Am  pardon See  Pardon  XIII;  XVI  D. 

DwJiarge  without  honor See  Discharoe  III  A;  F3. 

Organwxtioni See  DucBAKas  II  B  4;  III  6. 

sniauET  DisiassAi. 

CadeU See  Dibcharo*  XVIII  A. 

EStd  of. See  Pat  and  aixowancbs  III  A  1  to  2. 

Offiiw See  OmcB  IV  E  2  to  3. 

^Hppiru  Seoul See  Dibchaeqb  XX  B. 

VotunUer See  Officb  V  A  7c. 


Eating See  Army  I  D  3_b  (2J  (a). 


smouBT  PinnsEXEirr. 

See  DiBciPUNB  I  E  2. 
.See  Army  I  D  3  b  (2)  ( 
Unauthorutd See  Dibcipunb  XVli  B  1  to2. 

SUKDAT. 

EnHttm^nUon See  Ehlistmbnt  I  A  4. 

SUPEBIOK  OFFICES. 

See  Articlss  of  War  XXI  A. 
BoTaiddeqf. See  Articles  of  War  XXI  B  1;2, 

SUPFIEHEITTAI  COHTEACT. 

See  Contracts  VII J  to  VIII;  XX  C  U. 
SuretUt  on  bond  not  bound See  Bonds  IMS. 

S1TPFLIES. 

See  Abht  I  G  3  b  to  H. 

AUietfumuh See  CijjMa  VII  B  6. 

WAHlCBd(l). 

Appropriation  for See  ApprofbjatioN8  XXXI, 

Sale  of. See  Pubuc  property  IX  A. 

Salven'  tuit See  Claims  VI  B. 

Toimliiia See  Moitja  IX  to  X;  XVII  to  J. 

Under  Mdion  S709,  Revited  Slalulet See  Contracts  VII  C. 

SUFFIY  STAFF. 

See  Aruy  I  G  3  b  to  H. 

SUEET7. 

See  Bonds  I  M  to  N. 

Ateeptanee  of. See  Bonds  IV  K. 

Bo7\a»wilh  corporate See  Bonds  V  A  toL. 

Duburring  officer See  Bonds  II  C;  D. 

/ndiwduol See  Bonds  III  G. 

LiabaHy  of. See  Bonds  IV  0. 

Q/'omCractor See  Contracts  XIV  I. 

Officer  Of See  Bomds  II  K. 

Opportunity  to  enter See  Contracts  XXIX. 

SMMtUution  of. See  Bonds  II  N. 

Tobondi See  Bonds  I M  to  N. 
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8VB0E0B. 

Alwamondutv 8«e  AmcLsa  or  Wax  XXXVIU^ 

)torphine prarribei. l Smi  Rbthiknbvt  I  B  6  f  (1>. 

pTttctwtof. 8m  AsMT  I  G3  d. 

Officii  IV  A2e(<). 


SmtOEON  GENERAL. 

VW9^. See  Arkv  1  G  3  d  (3)  (o). 

Library  in  offift  n/. Sei-  Affiio»UTiONfl  LIV. 

SUSVETZHO  OFFICEK. 

Fva  attountability ., Sw  Punwi- MiorBBTr  I  P  3  to  J 

Juritdittion  o^, See  Articlbs  or  Was  X^'II ' 

ifUttut Bw-'MiuTiA  IXH  I. 

SDSPEHSIOV. 

Cadit SwiAnur  ID»b(I). 

Cioilitn  tmptojiet See  Civilian  smplotbbs  ! 

ifftet See  Pay  a^u  alluwakck*  lit  A  2j 

Failuri  on  eiaminalion.,., Son  Rktihcmkvt  1 1)  8  c  to  d. 

iVomnint See  OmrE  HI  B  I  b  (2);  (3). 

Hank  V  loVI. 

TABGET  PHACTICE. 

FaluTteord See  A*rTti.-Lea  ofWabLXII  DJ 

h  tav/iil Stic  (.'i.a:hii  V. 

.ViUlta SeeMiUTiA  VICloD;  XI P, 

Towing  of  targttt See  Ann v  IOZb(S>. 

TAKOET  HASGES. 
Aequititum  of. S«e  Uiutia  VlCltoS. 

TAX.' 

I.  TAXATION  OF  0FFICKR8,  SOLDIERS.  F.X^'!01.DreRS,  AND  : 
ERS  AND  THEIH  PRIVATE  PROPERTY. 

A.  Offic-Bu  on  BotmiiK  ('an  Not  ue  Taxbo  kik  Pat  o»  Pnorsttrr  D 

CoKKiumos  WITH  Mii.tTAiiT  DuTiitji J4 

B.  Above  Rulb  AfPuedTo  Rbtibed  OrncBRa  and  Soldiers.  ..^^tf 

C.  Pni.i.  Tax  Can  Not  iik  iMniHKU  dm  Orncsui  and  Soumkrh.    ^H 

D.  OrncEns  and  8ou>iERa  Taxable  por  pRorEXTT  Not  Miutaky. 

E.  RBaiDBNCB  DKrKS'un  I'ruN  Istxat. 

F.  FoRHBR  SoLuraiM,  Pekhiomebk,  axd  Ikuatkh  or  Soloiuu'  BoHl 

FOB  That  Reabo;!  Exbhpt ^U 

G.  Ex-Soluikui  Not  ICxkmit  mox  I.tirxxtis  Fkb.  |^H 
n.  TAXATION  OF  GOVERNMF.NT  EMPLOYEES.  ^^ 

A.  CiviLUN  EiiruiyBc  Can  Nut  be  CoufBU-BD  Tti  Woxs  oh  hoA^ 

Failviik  to  Pay  Tax. 

B.  CivtuAs-  Emplovbb  Residimo  OK  a  Rbbervatiom  ik  a  Tm 

LtAOLE  rOK  Patmekt  or  Scmool  Tax. 


'  PronBreH  b)-  Maj.  H.  M.  Morrow,  judge  adrocaM,  MnaUnt  to  Jadgv 
a«uenu,  U.  S.  Anny. 
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m.  TAXATION  OF  PRIVATE  PROPERTY  ON  MILITARY  RESERVATIONS, 
AND  OF  PROPERTY  OF  THE  UNITED  STATES  ASD  ITS 
AGENCIES. 

A.  Si*TB  C*x  Sot  Tax  GoviciuiiiSHT  Pii«p«btt tayt  lOiS 

B.  Tasks  Which  Wbbk  Liek  on  Land  Wuek  CoNvGTsn  Nor  ENis>BCiAau 

WHKX  ExvLvniVK  Jyiimuicno.v  Has  Ubbn  Cu»D. 

C.  In  Act  Cedino  Jurisdiction  Statk  Mat  RuxKvxPowKR  TO  Tax  PKiiMtxa 

Aiti>  ConronATtosa  in  Rbabrvatiok. 
J>.  WnKRx  ExcLDMivK  JuKiADiLTiuN  NoT  Ckdxd,  Statii  May  Tax  Salk  or 
Liquor  in  "Castbrn." 

E     PttlVATlt    lui-ltCJVeUENTB    OH   RSSERVATIOM  Taxabj,k  wbbhk  EXCLUatVB 

JuRisDicTioK  Not  Ckukr. 
V.  ttovcitNMKNT  pKurKttTV  Not  Subjkit  to  Tax  fOH  Street  ImpkdveubS'th. 

0.  At.Tiinur.il  TxiTKU  Statu*  Can  Nut  br  Taxed  kik  t'oKimnjiTKiiii  or 

Sewer,  ItCas  NotUhb  Sewer  WitiiodtPatikiiPrivii.boe.  PagtlOU 
II.  \  State  Tax  on  Balea   op  Real   EtrtATE    Not  Opkratitb  Adaixst 
UJiiTBn  States. 

1.  "CoKnuMraoN  Tax"  on  Suoab  PnitcaASKD  ix  Porto  Rico  Not  Omu- 

TtvE  Aoainht  Ukttkd  Statxn. 
J.  United  States  Can  Not  be  Coupillkd  to  Pay  I-otai.  AtrrROitrnu  Pee 

roR  iNHrKCTiuN  Sekvicbs  tx  AcooxnAXCK  Wtni  State  Laws,  Bdt 

Mav  Entkh  into  Coktbact  to  Have  Spcii  Ixiriw-nos  Made. 
K.  United  States  Not  Subject  to  Fbb  roa  Quaravtinb  Inspection  and 

ITamior  RKdur.ATioiii Page  I03S 

L.  UxiTBD  States  Not  Svmect  to  Feb  roR  Hbalth  CBBTincATEs  REocinKD 

HT  Statk  AuTiiontTiBS  POK  SoLDiBHB  Wiittx  Ueiko  Tbaxiu^kteo  to 

Another  Station PagtlOtS 

U.  United  States  not  Subject  to  FxtitK^  or  Loual  Ltcs-tsB  Pee  rox 

Ski.lino  Dauaoed  PnopEiiTv  AH  AuTiiiiautED  BT  UNTTKn  Statee  Laws. 
N.  United  ^ates  Not  Subject  to  Pavmevt  op  State  License  Fbb  rox 

AuTOMdBiLE  Used  in  Seiivil'u  uv  United  S^atem. 
O.  Umtbd  Stath  Not  Sitbjxct  to  Tax  in  Disntio-or  Coi.uueia  por  Licbnsb 

ron  GovKHNWEKT  Vehicle. 
P.  Qovbrkment  lNiiTiivuBNTAt.iTr  Not  Sviuect  to  State  or  MoNiorAi. 

TaXjlTION. 

W.  MiSCE LIGNEOUS. 

A.  QOTERKUENT  BisBUiisiNo  OrptCBH  C.«N  KoT  Withhold  Honbt  Frou  a 

Contractor  oh  Ewlott ee  tu  Pav  Tiibir  Tbrhitoriai.  School  Tax. 

B.  A  Nonci  or  a  TEtmrroKtAi.  School  Tax  Mat  an  Pnarnn  os'  a  Uiutarv 

Reservation  in  a  Tbrritort  ip  rr  Dobs  Not  lyTEKPERB  Wirn  Mili- 
TAHV  Aduimhtuatio.s. 

I  A.  The  Bulhoritiiw  of  a  State  or  Territoo'  (or,  of  course,  of  a 
County,  town,  etc.)  are  not  empowcrod  to  Uix  an  oMiccr  or  soldier 
of  the  Army  on  account  of  hi.t  jiav,  or  foi'  any  personal  property 
in  tu»  possession  itnijicrly  nxiuirwl  lor  tlio  tiiRi  i-xemso  of  liis  office 
or  pprtormance  of  hia  militar>'  duties.  OfTic^^rs  and  soldiers  of  the 
Army  me  instnimeniolities  pii»vuied  hv  law  ti>  cnal>lo  nr  assUt  llie 
President  tu  exercise  liis  constitutional  function  of  C-onimunder  in 
Chief  and  Executive  of  the  Nation.  The  pay  and  emoluments  fur- 
nuthod  them  by  Con^n-ss  are  moann  to  make  their  »er\-icod  possible 
and  effective,  and  their  ri^bt  to  receive  an<t  enjoy  the  same  can 
out  in  any  de^roo  be  impaired  or  infringed  upon  by  the  authui-itieo 
of  a  State,  which  b  a  diatioct  and  infenor  sovereigiity,  or  of  a  Ter- 
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ritonr,  which  is  another  instrumentality  i 
tile  saiuo  principle  of  exemption  pmpe 
equipments,  horBes,  and  otn1^^  peraonaj 
poaenMct  and  employe<l  by  them  in  th< 
SJS,  Mar.  31,  1870;  39.  563,  JuM  S,  iSt 
Jan.  9.  1905.  and  Feb.  IS,  1911;  U6Sg,  1 
190?  ami  May  8,  I90H;  £3343,  June  6, 19 
anil  Porto  Rico  are  TorritoriM  within  the 
C.  SI469.  Apr.  U,  1907.  But,  of  course 
United  Slates  may  bo  luxv<I  by  n  State 

'  In  the  lewiling  rase  nppUcnbUi  lo  ihi*  subject— 
County.  U  Fsten,  iOT—ibi)  Supremo  Ccnirt  ot  the 
uncaiwtitutloasJ  ft  SitJji  eUlut«,  w>  far  aa  it  autlui 
nip^atn  in  Out  V.  3.  nvmuo  iwrvice,  held  ■•  fullovi 
«(  ue  United  SMt«e  h  flx«d  by  a  Uw  mado  by  Ci 
cretloD  to  declare  what  ehall  M  givea.  It  ex«n 
amount,  und  coufi^n  upon  the  offiMr  the  right  lu  n 
Any  Uw  of  a  Slaw  Jmpcmn^  a  tax  upoa  tho  offlc 
in  coatlkt  with  the  law  o(  the  United  6ut«H  wli 
officer."  Funher:  "Taxation  by  a  8iAt«  can  not 
monla,  and  poraona  which  Lhn  Unit«d  8IaI4«i  may 
propel  luoadui  lu  execute  iheir  aoverai^  powen. 
can  not  Uy  u  tax  upon  the  caiiDtilultoDa]  ineana 
th*  Union  ii>i>xn<-i]U>  itAcanftiluiionBlpawon."  ] 
«.  Cdte,  S  Wallace,  60&,  (he  aamft  court  declaim: 
eieign  power  ol  a  State  esienda  on',  na  a  K^iieral 
but  the  power  of  a  State  to  tax  doo*  not  extnnd  U 
by  Cen^fen  tecatry  tDtoexecutka  tlie  powen  ccm 
Uaqueatlonably  the  taxing  powM  <d  the  States  ia  v 
but  it  ia  not  without  liinila.  Btata  tax  law*  can  not 
OovemmoBt  nor  can  they  abridge  tho  operation 
eonstitutionally  paai."  Tob general  docthne  b  u 
(9  Op.,  477)  aa  tollowa:  "Hm  auihoritioa  of  a  Sla 
•alary  of  a  Fedora!  officer,  or  upon  the  compeaM 
any  uerson  enttai^d  In  ihelr  aervice."  And  aa  Q 
mxi  ilIw  UcCullor.b  V.  Mar%-land,  4  Whealoo,  St(: 
449;  Saariffht  v,  Stokea,  3  llonitrd.  1^1;  Bank  of  i 
620;  Provtilent  Inet.  t'.  Mom..  6  Walling.  Oil;  Th 
Bank  v.  Suiiervkun,  td.,  2fl;  McUoou  t<.  Scalca,  D  \ 
18  id.,  b;  Vun  IlrcK-klin  v.  Tonncaaoo.  117  U.  S..  H 
County,  133  V.  S  .  4aT:Ohiot).  Thomae.  173  tJ,  8.. 
SteiHon  t>.  Buiieor,  S6  Mulue,  274;  Upinbn  d  JuHtiM 
*.  Weue,  6  !'a.  L.  J.  K.,  61;  W«|.  Un.  Toi.  Co.  1 
Oarton,  32  Ind.,  1;  7  Op.  Alty.  Gon.,  G78;  14  id.,  '. 
pany  v.  Peniston,  tupra,  it  ia  gpvciGed  by  Slrooe, 
taxoa,  the  dintct  etioct  of  whicrh  Khali  be  to  hinaei 
belonz  to  the  National  Govrmmrmt."  In  Ohio  v. 
aa  follows:  ''In  making;  prut' ia  ion  lur  fei-dinK  the 
Oliio,  Ui  uct'utdance  with  thu  U-gialuliou  of  t  on«i 
diri!ction  of  tho  board  of  monitei'n',  iho  governor  m  ' 
adminiatration  of  a  Federal  tnalitutioo,  and  the 
tlonal  ^pon-er  to  luierfero  wiih  the  management  wt 
nor  with  the  pcoviilona  aad«  by  Cmxpnm  for  fu 
doo  tho  police  power  ot  the  State  enable  it  to  i 
of  any  article  of  food  itpprotvd  by  the  oiliciin  ot  to 
lunl  liv  t'oiigrfsi. "  In  Uio  U  Op'  -^tty.  G^o.,  ] 
to  laca  owned  by  tho  I'oited  Staled  within  the  Itin 
baa  not  parted  with  f i«  luriadictico,  the  United 
proprietor  aimply;  and  tho  Slate  omccn  bavo  tl 
land,  or  into  tho  buildings  located  there,  and  ael 
viduala  for  nonpayment  vl  toxea  theivon,  aa  the; 
Into  the  building*  of  any  other  proprietor  for  lb 
ao  excrciaod  on  not  to  interiare  with  the  ogpetMioi 
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JHthorir^l  by  Congress.  For  inxtunce,  iho  two  ucls  of  August  5, 
1909  <36  Stat.  II,  1.10),  autborized  (he  impoHition  of  cuittoms  ctuti«s 
«iid  intvmal-ifvrnuc  ihxvs  on  supplier  imporboJ  into  tho  Philippine 
Laanda  (or  the  use  of  the  Army.     C.  S7U7,_  Mar.  U,  Wit. 

I  B.  Th«  principle  cwinptiny  from  taxation  tho  ollicc  or  salary  of 
an  ofiiccr  of  thy  t."nit4?d  StJiti-s  apjilic-s  t«  uffifens  on  the  retire*!  list 
pqiialiy  with  those  on  the  aetive  IlhI  of  the  Army,  RotiriNl  ullicvi^t, 
being  a  part  of  the  Army,  aro  a  port  of  tho  machinery  of  the  Gov- 
ernment, thoufih  a  part  not  oft«u  called  into  aotivo  operation.  R.  36, 
m,  Vtc.  SI,  /A74;  est,  Mar.  S,  IS7^;  C.  I4-'>SS.  May  I,  1903.  But 
though  a  retired  oflicer  ciin  not  legally  be  tiixed  by  State  or  munic- 
ipal authorities  on  account  of  his  Army  pay  as  property  or  innonie, 
he  is  subject  tu  he  taxed  for  other  property  owned  by  him  like  any 
other  citizen.  Jl.  ^,  669,  June  1,  1880;  C.  So7A,  'July  S3,  1909. 
Siniilarlv  heJd  with  respect  to  enlisted  men  on  tno  retirt-d  list  of 
the  Arniy.  C.  3016.  Mar.  25.  1897;  6799,  July,  1899;  14582,  May  !, 
1903;  SZrtSl,  Dfc.  19,  1907,  and  May  8,  1008. 

I  V.  The  imposition  of  a  poll  tax  with  the  altemntivo  that  if  the 
tux  wiut  not  piiid  the  person  l^xed  should  work  upon  the  road  would 
be  a  tax  on  the  earnings  of  an  Army  ollieer  or  soldier  on  the  active 
list,  or  tax  on  such  nn  uflieer's  lime,  and  therefore  eun  not  legally  be 
made.'    C.  11S73,  June  £1 ,  WOO;  SS808,  Mar.  U>  1909. 

I  D.  An  ofliccr  or  t«ol<!ier  of  tho  Army,  though  not  taxable  oflieialiy, 
may  be  and  often  is  taxable  personally.  He  is  not  taxable  by  a  Slate 
for  his  pay,  or  for  the  arms,  instruments,  uniform  clothing,  or  other 
iniinerly  jKTlaining  to  liis  miilitury  oflie*  or  capacity,  but  ns  tj>  house- 
liold  funuture  and  other  petBonal  property,  not  militar>-,  he  is  (excent 
where  slalinned  at  a  ploco  under  tno  exclusive  jurisdiction  of  tos 
United  States)  equally  subject  with  other  residents  or  inhabitants  to 
taxation  under  the  local  law.'  /?.  63,  598,  Apr.  27,  IHHS;  66,  6SS, 
June  8,  1888;  P.  49.  S!7  Sept.  19, 1891;  C.  472.  Oct.  11,  189A;  SStl , 
Sept.  18,  1897;  4888,  Sept.  1,  1898;  3674.  Mar.  14, 1902,  and  Jan.  9, 
im,  atid  Feb.  13.  1911, 

I  E.  The  question  of  residence  b  one  of  peraonal  intent,  an  act  of 
will  being  nec^-ssarv  to  acquire  it.  An  oflicer  or  soldier  on  the  active 
list  can  not  properly  be  tuxed  as  a  rt^etU  of  a  State  or  Tei'ritory  on 
the  soie  crounil  that  he  is  stationed  at  s  post  or  place  within  such 
State  or  Territory'.  A  member  of  the  Army  is  commorant  at  his  mili- 
tary station  not  l>y  his  own  volition  but  in  pursuance  of  the  ordere  of 
a  military  superior.  B^"  further  orders,  aLso,  he  is  liable  at  any  time 
to  Iki  removed  to  a  difl^rent  station  and  one  in  another  State.  His 
abiding  at  hia  station  is  therefore  both  involuntan-  and  temporary, 
and  it  is  in  general  much  nurre  reasonably  presumable  that  an  officer's 

'  Sep  Fiiiiilt  I'.  Pttnctlntnn.  IR7  Fed.  Rep.,  907,  where  It  wu  h«l<l  thut  iKMvina 
eTn|>l<iy«d  by  t.lie  Quiirtermital^r's  Doptulment  aa  tcftcast«ni  mn  oxcmpt  from  rood 
duty,  I  111- tourt  Baying:  "Thii  viuw  of  ilieiaAlter,  however,  ia  not  centroUiag  with  aiS 
berntisc  1  bcHcve  Piindt  is  oxfinpt  frura  ihiH  rowl  dutjr  oot  oaljr  for  the  rauon  juot 
Dienlioned.  but  liecftiue  of  the  fatct  tbat  h«  is  a  nncxMUV  iuatnuiieoulitv  in  Uutt  por- 
lloQ  of  tlie  Uiiil«d  Sui«e  Army  nationed  at  Fort  Oeletiicirp«,  and  t^at  be  is  eudi  an 
impoilnnt  and  necMnry  part  of  tlie  mililun'  evlAbUHliuii-iit  an  ihnl  llio  State  and  the 
county  of  CaiooM  havo  ao  right  to  call  mi  liim  in  hn  dImvuI  frun  tlio  fort  whto  nich 
al)wnce  would  Interfere  with  the  proper  diacluirito  of  hix  duties  m  n  neremuy  and 
iiiipon*nt.  evcD  if  nn  humble,  port  o(  the  Armvof  the  I'tiiled  Slaiee." 

■SooFialoyi'.  Cityof  rhiUdelpliia,  32  I^i.  St.,  381. 


station  is  not  liifi  nwidonce  than  that  it  U  such.'     R.  SO,  US, 
1870;  Sr.sm,  Mar.ie,1876;  S9,S6S,JiuuS,  lS78;  41,  'SO. 
1878;  C.  S674,  Har.  14,  1902;  148SS,  JunetS,  1903;  21091,  Fti 
1907. 

I  F.  Tlu>  incA,  that  a  man  haa  formeriy  been  a  soldier,  or  is  nq 
th<!  receipt  o(  a  pousiun,  or  is  an  inmato  of  a  Naliotiul  Home  of  V4 
t«cr8  can  afToct  in  no  manner  hJa  Uabilitv  to  taxation  in  the  Stal 
bis  rexidL-noc  or  habitanoy,  unlt^ss,  and  only  so  far  as,  he  may  boloi 
a  class  specially  exempled  (rora  taxation  by  the  la«-a  of  the  Si 
Tiicre  is  nothing  in  th«  laws  of  t  h«  United  Static  to  rcliovo  surii  a 
son  from  a  per  capita  lax  or  a  t-iix  on  bis  i)roporty.  P.  80,  3HS,  1 
8,1893;  65,101,  itay29,l894;  C.  2613,  Aug.  1 1,1896;  3S74,Jul 
1909;  Ftb.  IS,  1911;  11063,  Aiig.  15,  1901;  13119,  Sept  6,  t 
13610.  Oct.  23, 1902;  1S880,  Dec.  St,  1903;  17962,  Mat/S,  1906. 
is  thcrcr  anything  in  the  laws  of  the  l'nit<-d  Stat«s  to  ridicvo  a 
cfiargt'd  Boldicr  wlio  had  become  disabled  in  Uio  sorvioe,  or  is  it, 
sioner,  from  paving;  a  mad  tax  or  working  on  tbe  puUio>r( 
C.  Sier.  July  6 '1897;  Feb.  14. 1906.  i 

IG.  There  is  no  statute  of  tbe  United  Statw  exempting 
soldiers  of  the  rejjiilar  or  volunteer  sen-ice  from  paving  tbe  i| 
license  feex  for  selling  or  ucddltiig  goods  that  may  do  requim 
State  laws  or  municipal  ordinances.  C.  1796S,  MayS.  tOOS,  Apt 
190S,D((.ll.l9ll. 

II  A.  The  superintendent  of  a  national  cemelerv'  can  not  bo 

Iirisoncd  or  c«rapellc<i  to  work  ujwn  the  mads  (or  failure  to  pay  | 
evied  by  the  Slate  nulhorities.*     C.  29377.  Jan.  17.  1912. 

II  B.'A  Territorial  law  provided  that  every  male  inhabitant  oi 
TerritoF}'  should  be  liable  to  pay  a  school  tax.  and  that  any  pel 

1 

■  That  a  pctsnn,  hnwcvor,  bIiaII  be  t  rcndent  or  JabatMtMit  (inrms  having  9 
cal)>'  the«BiueriieaiiiiiK  iuku)u(i>  iScuIe  la  not  wmtfa]  lu  render  liitn  urhuipni 
tuxal>l«.  TliupowutotuStulv  to  tax,  which  ia  "oii«of  ilsaUributwiof  M>^«rrj|g 
CXUiiuU  Ui  all  mibji^c-to — pcnNitm.  pmpoiiy,  or  bimincM  vMin  lU  jtiritiiielifm.  t 
Duv.  M  a  general  rule,  l«^Uy  tax  penoaal  property  heM  "r  tieinj;  witliin  iu  U 
witaout  rtntd  to  tba  damicll  d  th«  owner.  See  cue  v(  i^uti:  Tux  ott  Firrrigii. 
Bond*.  15  Wnlkro,  319;  ItoUrood  0>.  v.  P«Ditfa>n.  IS  id..  20;  Diicr  r.  Sninll,  4  bll 
263:I^1ev.  Mcrrocn-,  34CaI.,'t33;  Baoion  v.  Vemoa.  2T  Iowa,  4S;  CiiyorPI 
V.  Tlyon.  35  Pa.  81.,  404;  U  Op.  Ally.  0«D.,  800;  Pundl  v.  Pendleton.  IfiT  F«*!,  i 
B97.  C.  I4sas,  Mar.  lo.  ISOA.  In  the  opinion  LiBt  ritcd,  ihi-  .^tlomcy  (lonera)., 
th«quMtii>QOttbostitbwiiy  odheSuieof  Ni-w  York  lol^ix  iho  r>ni|«ny  <rfBii| 
hold  by  tlit'in  u|)Oiiiij)iu'to[  llieGoveriitiioiitlBndiol  Wit4  Puiiil  uo  toirhirhacl 
of  tlie  Btnin  jtirindiciiou  hud  ai>i  in  fnrt  tk«n  bc«i  fiblaiiu^l,  livid  gut  follnm:  ") 
pmunal  projiprt^  n^foTTKl  Uiania  kind  mibjocc  to  taxaii'>n  by  ibo  Una  ot  the  I 
Mini  iia  rtiu*  is  within  the  Wnilurial  jurisdictioD  <■(  the  Stutc.  1  do  ivh  think  Oil 
(xrl  ihftt  the  owner  {sua  enlliied  tana  ia  tbe  tMrvicvcl  the  Ij'nitMl  St3i<«  and  haii 
DothinK  togain  rciiidcnro  or  riUxonahip  ia  the  Si«t«  is  in  itwJf  Hiflii'i><n(  to  eienii 
[irujierly  (roin  Stale  taxation."  Ana  II  is  added:  "In  ref;anl  to  land  ownnl  U 
Vuited  Stulva  williin  tbe  limlta  ot  a  Btale,  over  which  the  t^tute  lum  not  pMl«d, 
if  jitriadirti'm.  ibc  I'liiird  State*  stand  in  tJic  rviaiion  of  n  iiroprifiar:  and  iha 
nfficx'ni  have,  in  my  opinion,  the  Mine  riiihi  loonier  upon  mien  land,  or  into  ttieb 
ln(;8  liH-nted  ihL'n^,  nud  seize  the  penonal  pn'|n-riy  of  indit-idunia  tor  i>iinniyiM 
texts  thereon,  tu  thoy  have  to  onier  upon  the  land  or  into  lh«  huildinica  m  ttny 
pn>pri«l(ir(or  thenmepurpoM*;  it  being  undeinlood  that  in  the  (omior  auw  tM 
must  be  so  exerdied  ns  not  lo  interfere  with  the  operatioos uf  Ihe  Geiw^ral  Aa 
tneiU.*'  And  Bee  H  Op.,  27.  P(>n*in»,  h(iw<'»-«r,  m'i(1i:ig  within  a  nwr>r^-ati<-Dur| 
mlunTthirMietionoirrti'!iithh!utir<nc^nlU>orrtMny4l/jltht  VnHrdSlala.M 
taxable  by  the  aulhoTStJea  of  tlie  Sute  witbht  tbe  limits  uf  which  tliv  jkM  or  pll 
situated.  See  Mitchell  v.  Tibbclts.  17  Pick..  SOH;  Opinion  ol  Juxtiro*.  I  Uei.. 
Commonwealth  v.  Youns.  BriRhl.  302;  6  Op.  Ally.  Gen.,AT7. 

'  8ee  Pundt  IT.  Pendleton  ne?  Fed.  Itep.,  POT),  hotdiog  that  Oo^-vrtaucnt : 
wera  exempt  from  work  on  tW  public  roads. 
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compiLn^,  or  corporation  having  in  Inn  or  their  omplov  uiy  pereon 
liable  to  pay  aucn  school  tax  should,  on  doinand  hy  the  srhooUtftX 
coiloctor,  fumiftli  a  list  of  the  nanus  of  audi  persons  and  piiy  the  tax 
for  thpm.  Ilfld  that  Goveriuneiit  employees  residing  on  the  reserva- 
tion would  bn  liable  for  the  payment  of  the  school  tax  unk<S8  it 
appeared  Ihut  iin  in^itrumeiilulity  of  the  UiuloU  Stutea  was  adversehr 
affected  as  tbp  result  of  the  imposition  of  the  tax.  C.  S334S,  June  6, 
i9(i8,andJune.9,1909. 

in  A.  In  ceding  to  the  United  States  excltisire  jurisdiction  over  a 
military*  reservation,  the  act  of  the  legislature  of  the  State  need  not 
specifically  relinquish  the  right  to  tax  the  property  of  the  United 
States,  as  the  State  independently  of  any  act  of  cession  has  no  right 
to  tax  the  means  or  instrument alities  whereby  the  Government  of  the 
United  .Slat<>8  performs  its  functions.     P.  64,  S30,  Apr. !),  1894. 

Ill  B.  Where  taxe^  are  a  lien  upon  land  at  the  time  it  ix  conveved 
to  the  United  States,  and  exclusive  jurisdiction  has  been  vested  in 
the  Unil4^>d  Slates,  the  tax<«  are  not  cnfoR-eabio  against  the  property 
of  the  United  States.'     C.  1838.  May  I4, 1906. 

Ill  C.  The  act  ceding  jurisdiction  over  the  miJitarj-  reservation  of 
Fort  D.  A.  Russell  reserved  to  the  State  power  (o  tax  pentons  and 
corporations  doing  business  on  the  resen'ation.  lli-Jd  that  such  a 
reservation  of  power  was  constitutional.*     C.  1S7SGS.  Oct.  15,  1910. 

HI  T).  Held  that  as  exclusive  jurisdiction  had  not  been  ceded  by 
tho  State  of  Nebraska  over  the  military  reservation  of  SidniT  Bar- 
racks, the  Stale  authorities  could  legallv  levy  a  license  tax  for  the 
sellingof  beer  at  the  post  canteen.'  H.40.  IJi'S,  Mar.SO,  1886.  And 
siiuilarly  held  as  to  the  nuthoritv  of  otTicials  of  Michigan  to  tax,  under 
the  law's  of  that  State,  the  selling  of  liquor  at  the  canteen  of  Fort 
Mackinac,  a  post  not  under  tho  exclusive  jurij^diction  of  the  United 
States.    P.  SS,  161^  Oct.  S9,  1889. 

mE.  Tho  Mackmao  National  Park  was  established  by  tho  act  of 
Congress  of  March  3.  1875  (18  Stat.  B17),  which  also  authorized  tho 
Secretarj'  of  War  to  grant  leases,  for  building  purposes,  of  certain 
small  [larcels  of  luiid  within  tho  park.  Under  tliis  authority  a  num- 
ber of  parcels  were  leased  upon  which  improvements  were  made  by 
the  lessees,  and  the  Slate  authoritit^  have  nrocwiied  to  impose  taxes 
upon  such  improvements.  By  the  act  of  Conf^ess  of  June  15.  IS36, 
authorizing  tlie  admission  of  the  Slate  of  Michigan,  lands  of  the 
United  States  witliiii  the  State  were  to  be  exempted  from  taxation. 
But  the  Stat«  has  never  ceded  to  the  United  States  exclusive  juris- 
diciiou  over  the  lands  of  thia  park,  and  therefore  never  parted  with 
its  authority  to  tax  private  property  located  therein.  Ilrld  that  the 
improvements  referred  to  were  legally  taxable  as  the  private  property 
of  mdividuala  under  the  laws  of  the  State.     P.  39. 89.  Ftb.  26. 1S90. 

m  F.  (Vrtiiin  land  was  conveyed  to  the  United  States  by  the 
city  of  St.  Paul,  Miim.,  in  1892,  for  the  en'ction  thereon  of  a  quarter- 
master and  commissary  depot,  an  appropriation  having  been  made 
by  Congress  for  the  purpose  «n  condition  tliat  the  land  shouhl  be 
conveyed  to  the  United  States  free  of  cost.     Htld  that  the  property 

'  IS  Op.  Alty.  Oeu.,  167;  Martin  v.  House,  39  Fed.  Rep..  694;  Biaanon  s.  BuniM, 
39 id.,  802.    Sto  XrV romp.  Doc..  506. 

»  8m»  Fort  Leavenworth  R.  R,  Vn.  v.  lyOWft.  Ill  U.  S..  9SS, 

■Tb[<"<iLnt<.>.fn."K(pmKl  loin  ibis  auction,  waanoitbeHuneMthe"poM  exchange," 
whU-Ji  umuinlniiied  under  nxinting  n^guUtioEu.  Sm  ihe  opinioaot  Uw  Court  of  Olaima 
quoted  is  Dugan  v.  Uniwd  Suteo,  34  Ct,  CI«.,  4S8. 
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i«  on  ins(rumentft]ity  of  the  United  Statcn  Govenunent, 
is  not  subjvc'l  to  luc'ftl  tAxation  of  any  kind,  and  tlit^ix^funj  nc 
to  an  asses^nif^iit  for  street  imprnvcmenta.  ThU  principle,  di 
by  Cliivi  Justice  Ntartliall  in  McCullooh  v.  Marylivnr)  (4  \[ 
ZlS)f  haa  been  appliotl  in  u  lar^o  numbGr  uf  lat«r  cases  and  i 
loiter  be  questioned.'  C.  g'>98,  Sej>l.  10,  1896;  8S^2,  May  S3, 
10094,  Mar.  £9,  1901.  Sruiilurly  hfhi,  with  respect  to  aaaessi 
under  Slnte  legUlatinn  and  municipal  onlinance,  for  the  axA 
meut  of  stroot  niul  »idewitllu  adjacent  to  the  military  resetrral 
Jackson  Barrarks,  La.  C.  g^7,  Sept.  26. 1896;  S5t96,  July  «fl, 
So,  held,  with  rr.s|>ect  to  a  ninnicipal  assessnient  for  ttprinkli] 
street  in  front  of  the  United  States  clotJiiiie  dejMJt  at  St.  ] 
C.  11874,  Jan.  10,  190t.  Also  Md  that  the  Umt«d  Stat**  w 
liable  for  an  assceamont  for  laying  water  pirn's  or  (»nstnig 
sewer'  alonj;  a  street  Bdisccnt  lo  a  national  cemetery.  ^H 
Mar.  12,  1898;  1S4£8.  Oct.  11,  1902.  ^ 

III  G.  Althoui;h  iho  UuiUH]  Stat«i>  is  not  liable  to  the  paj 
of  an  assessment  for  the  construction  of  a  sewer  along  the 
adjacent  to  it«  jjroperty^  still  if  it  dtsiros  Co  us«  a  sewer  const] 
and  owned  by  a  town  tt  must  pay  for  such  privileges.*  jAJ 
June-  24    1902;  1S428,  Oct.  II,  1902.  Wk 

III  II.  A  tax  on  real  estate  purchases  under  the  laws  of  T^ 
would  not  bo  operative  against  the  United  iStatra  as  a  purclil 
land  in  that  Slate  for  the  Sliilob  National  llihtary  Park.*  ^B 
Apr.  2,  1897.  ■ 

in  I.  The  United  Statw  is  not  liable  for  n  " con.ttitnption 
levied  on  sugar  purchased  in  Porto  Kico  for  the  use  of  United  j 
troops.     C.  6054,  Mar.  18,  1899. 

Ill  J.  The  board  of  animal  inspectors  at  Honolulu,  appj 
under  a  statute  of  Hawaii,  submitted  a  claim  for  inspecting  ci 
horses  and  draft  mules  of  tiie  Unite*!  Stat»s,  amounting  to  uio  I 
ton,-  fee,  field  that  the  claim  was  in  effect  a  tax  by  the  TerriM 
Hawaii  on  the  operations  of  the  Government  of  the  United  S 

■  Tko  Comptroller  of  Iho  Tr<«Dury.  in  an  opinioR  dated  Janutry  30,  ISM  (\ 
87&).  Kid:  "It  id  wclI-Mtablixhdd  law  that  th«  property  of  tlw  UQiled  SUtM, 
of  ihe  iiutruiiii?iil)t1iil(«  emploiivd  bv  lli«m  ja  uw  peribnnancn  or  tbelr  proip4 
tiotu.  ia  not  Iho  Duljjvt.a  ol  tauttloD  by  thiO  SMIm  or  aiijr  BultdirininDi  ihfiraoti 
Culloch  V.  Maiylaiid,  -4  Wh«at.,  818;  Oabora  ».  Bank  oTtb*  L'nitvd  Statm,  9  f 
738:  WfHton  v.  C^&rU»ton.  2  Pet.,  440;  Dobbiiu  v.  ComniiffiloDera.  10  l*et..  49^\ 
of  Commerce  i'.  N'«w  York  City,  3  Black,  620;  Bank  Tux  OnM.  2  Wall.,  3O0.) 
of  tbcM  mMW  related  f>  tho  ULxation  of  iiMramvnlalitiM  adojited  by  tbe  1 
8tai«s  fur  tli«  proper  execution  o(  the  powcn  veat«d  in  tlie  Fedcnl  QovcM 
Th<!  principle  ha<  b««n  apcdficmlly  applied  to  the  taxation  ot  Iho  praperty 
United  SUie«  (0  Op.  Alty,  (i«ti..  291),  dm  bten  acquieeced  in  by  the  rounii  of 
Slaufl  in  whlcn  tlie  que*iJoii  hoe  arwen  (.Andrews  t.  Auditor,  28  Gnitiiui,  11] 
cago,  etc.,  RtiilwKy  Co.  <i>.  City  ol  Divi>ii{)iirt.  -SI  Iowa.  451),  and  ha»  aJM 
vpocificallv  applied  to  annoeiiufniM  for  public  norkn  from  uhicb  MMiddc  bvnefiti 
b«derived(Fi«iin  t>.  Chicago.  SI  111.,  tl7)."  S«9aigoiyC-jmp.  Dtt.  J.  t6.  Iihi 
tbe  policy  of  Concross  to  rbliuw  appropriationa  lot  aiich  aasniftnonla.  C.  tt7H 
14,  ISOS;  tsreg,  Mmi  .11,  imo:  KIS*.  Apr.  tt.  ISII .  llut,olcoune.whet«a«ai 
or  oiber  improvement  adjai-ent  to  QoveriuneBt  pnip«rly  («  leaaonably  na 
the  proper  iumi  or  iniuniv<>Ripnt  ol  mieh  property,  it  may  bo  conMructed  j 
appropriRtiriii  nppltcuF'lii  thoroto. 

"See  IX  t'onip.  Iti-i-.,  IPi,  to #nni« effect. 

•  See  XI  Cnrnp,  Hm.,  629,  to  luimc  pffrct. 

•  8m  T^mnrk  ol  Comptroller  in  XI  Comp,  Dec,  D30,  lait  MBteoce  on  i 

•  See  XIV  Comp.  Dec.,  266. 
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thnt  the  instrumoiitiLlitios  ojkI  accucies  of  such  GoTemmont  are 
exempt  from  local  taxation:  and  tliat,  therefore,  the  claim  eoulil  not 
lo<;ally  bo  paid,  but  that  if  llio  inspwtion  proviiiod  for  by  the  statutes 
gi  Hawaii  were  valuable  to  the  Liiited  States  it  wouhl  ne  propiT  for 
tbe  Unitfil  States  to  enter  into  a  contract  with  tlie  proper  Hawaiian 
authorities  for  such  inspection  and  to  pav  Ihopofor  a  sum  equal  to  the 
statutory  fee.  C.  6654,  Dec.  SO,  1898;  13361,  July  28,  1905.  So, 
whore  the  city  of  Manila  imposed  an  insjiection  tax  of  60  cents  on 
each  horse  landed  from  any  vessel  and  it  was  attempte«l  to  collect 
tho  tax  on  privat«  horses  of  Armv  oflicoi^  arriving  on  transports 
from  the  Umt«d  States,  (he  horses  being  of  a  class  tor  which  forage 
was  fiirnwhed  at  the  expense  of  tho  Govcrmm'iit,  hM,  that  roim- 
bupscment  could  not  he  made  to  ofTicers  for  pavment  of  such  charges, 
C.  6664,  Ofc.  31,  1909;  Jan.  6,  lOlO.  So,  /«■"/'/.  where  a  claim  was 
made  by  a  State  vctcrinariiui  for  the  statutory  fee  for  inspecting 
and  administering  the  mallein  treatment  to  public  horses  of  the 
United  States.  V.  5554,  Oct.  SS,  1910.  So  htUl,  abo,  where  the  city 
of  Manila  claimed  a  fee  for  (he  inspection  by  the  citv  engineer  of  the 
boilers  in  public  buildings  and  vessels  of  the  United  States.  C.  5554, 
Dee.  3,  1909;  19212,  Feb.  /7,  1908.  So,  held,  wliero  the  city  of 
Manila  claimed  tho  right  to  inspect  all  electncal  in.-«tatlations  for 
Ughtiu;;  puriJoses  on  a  militnrv  reiH>rvation  and  to  charge  fcce  for  the 
same.     V.  81409,  Apr.  24,  1907. 

Ill  K.  Where  the  State  authorities  at  Newport  New.s  attempted 
to  chaise  against  an  Army  transport  the  fee  fixed  by  State  laws  for 

Suarantino  inspection  and  harbor  regulation,  held  that  such  a 
large  would  constitute  a  tax  on  an  instrumentality  of  tho  United 
States  and  could  not  be  imposed.  As  untler  its  police  power  a 
Stale  could  legally  cslahltsh  ouaruntino  and  port  regulations,  a  tr&n»- 
port  entering  a  harbor  should  submit  to  such  inspection  and  obey 
such  regulations,  but  no  charge  could  bo  imposed  for  such  serrices, 
as  such  a  charge  would  be  in  the  nature  of  an  impost.  However,  if 
tho  in.siK'Ction  and  port  r^ulntions  are  valuable  to  the  United  Statea, 
it  would  be  proper  to  enter  into  a  contract  with  the  proper  Stut« 
authorities  wnereby  the  State  authorities  would  render  such  sprvice 
and  tho  United  Slates  would  pav  therefor  an  amount  equal  t-i  the 
statutory  fee.  C.  £0564.  Oct.  ^7.  1906,  avd  Nov.  IS,  1906.  So, 
where  ah  attempt  was  made  to  clmi^e  against  an  Army  transport 
entering  the  harbor  of  Habana  a  foe  of  $.5  required  by  a  Cui>an 
statute  for  inspection  services,  at  a  time  when  Cuba  was  under 
militarv  occupation  by  United  States  troops,  krM  that  whatever 
might  Ke  the  character  of  the  government  eetablished  by  tho  United 
Statw  in  Cuba,  it  was  clear  that  such  government,  together  with 
the  United  States  military  forces  and  the  agencies  and  instrumen- 
talities which  accompanied  them,  was  independent  of  the  constitu- 
tion and  laws  of  the  Republic  of  Cuba,  and  not  subject  to  their 
operation.  But  held,  further,  that  the  public  vessels  of  the  United' 
States  arriving  in  Cuba  are  not  exempt  from  supervision,  and  thnt 
it  would  be  proper  for  the  Oovemor  General  to  call  upon  tho  com- 
manding officer  of  the  occupying  forces  to  require  Army  transports 
to  provide  themselves  with  Bills  of  health  at  their  rospective  ports 
of  origin,  and  for  the  Governor  General  to  require  them  to  sunmit 
to  such  inspection  in  Cuban  ports  as  might  be  neocasary  to  prevent 


the  intmdiicUoti  of  disease.    Such  req 

be  by  tho  authority  of  the  Unitwl  SjaJ 
Gnreniment  of  Cuba,  and  no  ttm  »b.Q\'  ' 
tion.     0.  gOSei,  Nov.  SI,  1906. 

in  L.  W1ia«  the  Stato  »utboritie 
claim  for  177  health  owtificat«a  at  50  0 
transported  thruuf^h  that  city  to  M«in|i 
wa-"*  nao^siiarv  for  the  troops  to  have  tha 
pliis  WAS  at  mut  tjjiio  ([uaraiilined  ugiiiiu 
police  power  of  a  Slate  in  the  matter  of 
ciscd  HO  as  to  int'Orfen^  with  a  inoventct 
since  it  is  not  competent  fur  a  State  to 
Uniled  State's  in  this  way,  and  therefoM 
chargo  af^aiuut  tho  United  Slates  and  < 
appropriation  for  the  contingencies  of  tJ 

III  M.  Btld  tbat  an  ofBcor  of  the  Army 
of  making  a  sale  of  damagod,  etc.,  mediCM 
oiscclioii  1241,  It.  S.,  bj-  which  thcPwM 
such  sales  in  certain  cases,  could  not  law! 
and  oay  for  a  license  as  a  mt-n-linnt  tint 
whicn  the  solo  was  to  be  made.  Such 
rpHtriction  upon  the  regidar  and  legal  ex 
General  Government,  and  therefore  beyo 
R.  SO,  6,  May  8,  1876. 

III  N.  A  State  can  not  legally  ImpOitl 
ment  automobile  need  in  the  service  of  tl 
July  So,  1909,  Jufif.  tS,  1909,  Nov.  6,  m 
1911. 

in  O.  The  District  of  Columbia  can  0 
Oovcnuncnt  vehicle  used  in  tho  sorvica 
68165,  Apr.  £4.  1911. 

ni  p.  A  post  exchange  is  not  legally 
taxes  or  licotiscs,  on  the  snio  of  commoit; 
persons  in  the  militarr  service,  as  such  ex 
of  tho  Govwnnu'iit  of  the  I'nili^  States,' 

IV  A,  A  Territorial  law  provided  that  i 
Territory  should  be  liable  to  pay  a  scho 
company,  or  curporntiou  baviiii^  in  lijs  i 
liable  to  pay  sucli  school  tax  should,  ot 
collector,  funuKh  a  list  of  the  name:*  of  si 
for  them.  Held  that  under  the  above  la 
in  that  Territory  cotdd  not  act  as  agent 
lection  of  its  taxes  by  uilliliuldinf^  from  a 
money  that  might  bo  due  him  for  the  pi 
a  S3S4S,  June  6,  IdOSf  and  Jme  9,  imA 

IV  B.  flTiere  a  Temlorial  law  providt 
of  school  tax,  litJd  that  a  notice  of  such  i* 
a  nulitar>-  reservation  in  the  Territory  sC 
with  militarj'  administrntion,  C.  £SS4S. 
1909.       ■  ; 


■  See  XV  Comp.  Dec,.  231,  to  i 
*  8m  Dusan  v.  U.  S.,  34  Ct.  Clj 
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GBOBS   REFEBENCE. 

Comjnanding  officert'  duty S«e  Army  I  B  11. 

Mihlary  gmimimml See  Was  1  C6t(l};8a(2)  (c)  [1.] 

Military  raervatitm Kee  Public  pbopertv  V  E  1  a. 

Retired  officer See  Retibehent  I  G  2e. 

Soadlax See  C^-ilun  ehfloyebs  III  A. 

TELEaBAX. 

See  CouHDNicATioNS  III  A. 

Appropriotiont  for See  Appbofbiationb  XXVI. 

Ai  evidence See  Discn-LlNa  XI  A  17  b  (2)  (a). 

By  militia See  Militia  XIV  B. 

Commercial SeeTERKnoRiES  III  D  to  E. 

Poit  txdiangei See  GovBBtfUBNT  aqencub  II  J  6. 

TELEQAAPH  UHES. 

Maintenanee See  Appropriations  LVI. 

TELEPHONE  CAUS. 

See  Appeopriations  XXVI. 
HotpitaU See  AppBOPRiAnoNS  XLIII. 

TEinTEE  OF  OFFICE. 

Amy See  Office  III  G. 

Votunteert See  Volohtbee  Aeky  I  B. 

TEBH  OF  EHUSTHEKT. 

See  ENuaruENT  I  6  2  to  3. 

Medal  for  serving  beyond See  Insignia  op  merit  1  E  2. 

Paid fw  serving  beyond See  Pay  And  allowances  I  A  I  a. 

Retention  of  sick  soldier See  Enustuent  I  B  2  i. 

Relenlitm  of   Volunteers  in  service  after  See  Voldntbeb  Abmy  IV  C  to  D. 
crrganiaUwn  mustered  out. 

TEBBITOBIES. 
I.  STATUTES  OF. 

A,  Ofebative  on  Rebebvations  Unless  in  Conflktt  with  United  States 

Lavs  ob  Reoulationb Page  1028 

B.  Can  Not  Tax  Goveenment  Ihstbuubntauty. 
n.  COURTS  OF. 

A.  MnjTAEY  Must  Obey  SnBttENAa. 
m.  AI^SKA. 

A.  Citizenship  in  United  States,  How  Obtained  There. 

B.  Use  op  Troops  as  a  Posse  Comitat0S Page  10t9 

C.  Coal  May  be  Sold  to  Civilians  pob  Huhanb  Reasons. 

D.  Commbbcial  Telegraph  Business. 

1.  Accepted  for  cash  paid  in  advance. 

2.  Not  privileged. 

E.  MlUTABY    AUTHOHITIEB    CaN    NoT    IftSUE    PeBUITS    I'OB    TnTBODUCTIOH    OP 

Liquor  into  Alaska. 

F.  Alaskan  Road  Commission. 

1.  Authority  of. 

G.  Civil  Euploykes  op  Unitbd  States. 

1.  May  be  requiiod  to  work  on  roads Pagt  1030 
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IT.  PHILIPPINE  IfiLANDS. 

A.  Cbe  or  Rccuutn  Titoora.    (Set  Army  It  to  IIT.) 

B.  (.'oMrTABULAUV. 

1.  Force  ol  potc«  oScon. 

2.  Sutuaof  AnayoSicenwbobolduflicelncDnrtabulvy. 

a.  May  Dot  Mvumo  niinmanil  of  tr&iwport  l>y  vntud  n(  itiai 

nnk /'ofVi 

(1)  But  vntillod  to  ()tttrtcn,  «tc.,    in  «ccord»nc«  ! 
iucreBsed  nnk. 
T.  PANAMA  CASAl,  ZONE, 

A.  Ukitbp  States  RnpoNecnLB  torn  Obdkb. 


'  -  ■  ■  •  -"^  I 


I  A.  A  Temtnriiil  sluttiW  is  o|>prative  upon  a  iiiilitHrv 
williin  iJic  'lVirit*>ry  so  long  a.-*  il  does  not  omliirt  with  the  iiurt 
thfi  I'ml*-*!  Slal*8  or  with  um  military  adniitiistrution  or  legilim 
opiTiilimw  fif  th«  Govomnicnt.  Thus,  Md  that  a  utatule  of  AriM 
makinfc  it  penul  to  bpU  inloxifaling  liquor  lo  In<rnitis,_  while  it  wo| 
inhibit  a  post  cantisMi  from  selling  lierr  {if  intoxit;ating)  tu  lodii 
in  general,  could  not  legally  ajloct  the  wile  of  such  beer  (at  a  ti 
when  the  sale  of  beer  to  soldierH  was  permitted)  Ut  lodiam  ii 
were  enlistod  soldiers  of  the  Unit^Ml  St»t«t(,  nud  therefore  within  I 
rcgidationa  of  the  Armv  allowing  such  sale  to  aoldiera  under  curti 
condilioiis,'  l\  4S.  /,6X  Aug.,  1891;  SI,  JS9,  Jm.,  1S9£;  C.  1I& 
Oet.  10,  1901;  1X700,  June.  2,  lOOg;  143SS,  Mar.  SO,  1903;  tM 
Sejit.  e,  1905;  S14H-9,  Ayr.  SJ,,  iSCfT. 

I  B,  It  is  well  settlt'a  that  the  government  of  a  Territoiy  or  t«l 
lorial  )io»ses»ion  of  the  UnitL'd  StntL-s  can  not,  imaidcd  by  legi^^ 
impose  a  tax  ujKin  an  insti-umentaiity  of  the  United  Htates.*    J^| 

Where  the  service  rendered  by  an  nci-ney  of  a  TerritoriaJ  or  nR 
goremment  is  necessaiT,  rfcommrndta  that  it  be  placexl  upon  a  « 
traotiial  biLii^^,  the  oomnensation  not  to  excee<l  in  any  case  th«  ral 
eelnblishcd  by  law.     C.  £l469,  Ai>r.  24,  1907. 

II  A.  The  inilitarv  should  obey  the  subjKBnas  of  the  dlttrict  coul 
of  Torritwrics,  whicli,  under  section  UHll,  K.  K..  are  v<.-«te<l,  in 
cases  arising  under  the  Constitution  and  laws  of  the  United  Stati 
with  the  same  juri^<dictiuIl  as  the  I'nited  Stint's  riix-uit  and  dislci 
courts.  Sections  877  and  till,  R,  S.,  prescribe  as  to  the  fonn  al 
cITmI  of  such  siibpcnna.t,  and  where  n  sunpcena  served  u[>on  an  offi< 
or  soldier  conforms  substantiallv  with  these  forms  it  should  be  ool 
plied  with.     U.  H,  124,  J'>>hl.  '^W;  <^-  21469,  Anr.  24,  1007. 

lU  A.  By  the  treaty  of  cession  with  Russia  subjecta  of  that  natj 
inhabiting  the  Territory  of  Alaska  at  the  date  of  tiie  treaty  and  ce 
tiniun^  to  rcuiuin  such  iidiuhitunts  for  three  >'oara  became  thereup 
Aiiiericnn  citizens.  But  the  treaty  ni'ither  mentions  nor  refers 
Rriliish  t^ubjocta  or  the  subjects  of  any  forei^^i  niiliun  other  than  Ri 
BJa;  such  persons,  therefore,  residing  m  theTerritonrcanbcoomed 
zens  only  in  the  mo<jo  and  form  prescribed  by  the  United  Sti 
ralization  laws.    B.  38,  556,  Apr.  IS,  1877. 


«t«^g 

ktaa  lad 


■  Boo  U.  8.  v.  Hiindimao  (S3  KmI.  Rep..  M3),  in  wliirh  it  wu  bdd  that 
of  tlio  Nm  Pcrcdi  tribe,  k  mIdicT  in  tlin  I'nited  S(«t«*  Army,  wm  an  lodlaB  naj 
the  diarce  of  an  Indian  etiperialendenl  or  Dgeat  wiihta  the  mtaninu  of  mv.  31 
R.  8.,  wtiich  provider  that  every  pnraon  who  difpown*  of  cpiiituoiiK  li(|iiont  to  i 
Indlnn  "imdcT  th«<^hftrK«of  an}' Indinn  mipcnnlondentortfont  *  *  ■  shall 
piiiii«hati1e    •    •    "." 

'  II  Comp.  Dva.,375;  I  id.,  Itft. 
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niB.  The  "po83ecomitftUi9act"<)f  June  18, 1878  (20Slftl.  152), 
i»,  by  st'Ction  29,  net  of  June  6,  1900  (;il  Slat.  33(1),  mnde  inoperutive 
in  Alaska.  C.  Sllti,  Ayr.  17,  1897;  Af>r.  I,  1907.  As  the  United 
Stnlp«  uiurshal  a  by  stalut«  made  the  jud^  of  the  neceesity  of  using 
miiitarj'  force  in  Alaska  (act  of  Mar.  3,  1S99,  30  Stftl,  1324),  t]ie 
cummandiDg  olTicer  of  military  forces  in  that  Territory  Khould 
assist  the  niarshnl  in  uinintoining  order,  but  such  order  slioidd  pans 
tn  thp  local  commanding  officer,  who,  with  the  forces  under  liia  com- 
mand and  acting  under  his  ordeis,  should  carrv  the  views  of  the 
marehal  into  effect.  C.  SitO,  Fih.  13,  }9(/8.  It  is  for  iho  ninndud 
to  deteimine  when  the  t!nicrf;ency  existu  wlticli  nec«ss)tates  the 
employment  of  military  force;  and  it  is  for  the  commanding  officer 
of  the  ti-<)ops  to  dii-ect  their  emplovment  for  the  aocomplishment  of 
the  purposes  so  indicated.     C.  Slid,  Fib.  13,  ISOS. 

lu  C.  Where  it  is  i>octMi»ary,  by  ivason  of  emvrgvncv  and  on 
oocount  of  the  overruling  demands  of  humanity,  to  sell  small  amounta 
of  coal  to  civilians  in  Alo-^ka,  when  th«  supjily  for  niilitaiy  purposes 
iii  in  exceiiai,  hdd  that  such  ttules  muv  l>e  made  at  net  cost,  delivered 
at  place  of  sale,  but  that  such  aali-a  should  be  reported  to  CongivsM  at 
its  ne.'^t  meelinp.     6'.  19307,  Mar.  S  atid  Oct.  13,1906. 

Ill  D  ! .  While  a  discretion  b  vested  in  tht-  Secretary'  of  War  bv 
the  act  of  May  2(>,  HiOO  (ai  Stat.  206),  in  the  matter  of  ullowinK  com'- 
mercial  telegraph  business  to  be  done  on  credit,  ftfW  that  the  present 
regulntions  do  not  authorize  credit  me^agcs,  and  that,  until  new 
repilations  are  published  authorizing  such  credit,  buainesa  over  the 
Alaskan  teJegraph  lines  should  bo  conducted  on  a  ooKh  baais.  C 
£0409,  Sept.  h,  1906. 

Ill  D  2.  Authority  was  requested  by  tlic  United  States  marshal  in 
Ala.'skn  to  examine  telegrams  sent  over  the  Alaskan  telegraph  hues 
bv  parties  suspected  of  robben-;  TitM,  to  be  lawful  upon  request  of 
the  proper  court  or  ci\Tl  euthority,  as  such  telegrams  are  not  privi- 
leged.     C.  20086,  July  19,  1906. 

Ill  K.  In  view  of  1  be  lerma  of  the  act  of  May  17, 1S.S4  (23  Stat.  24). 
Mlablisliing  a  civil  gnvernmcnt  for  Alaska,  hfld  that  the  miUtar}' 
authorities  could  no  longer  legally  issue  i>ermita  for  the  introduction 
of  liquors  into  Altiskii  under  General  Onlrr  57  of  1874,  sedion  I-l  of 
said  act  being  deemed  imph^dly  to  repeal,  aa  to  Alaska,  that  portion 
of  section  2]3y,  R.  S.,  wliich  emijowerwl  the  Secretary  of  War  to 
authorize  such  introduction.'     R.  60. 529.  Jvhf,  1886. 

Ill  F  1.  Hild  to  be  within  the  aulhority  of  the  Alaskan  road  com- 
mission to  construct  a  wooden  tmmway  over  portions  of  roads  mid 
I  mils  where  tbat  form  of  road  will  best  subserve  the  purposes  of 
traffic.     C.  1S173,  June  15.  1905. 

The  Alaskan  road  commission  asked  authority  to  transfer  a  certain 
horse,  purcliosod  out  of  Army  appropriations,  to  tlie  list  of  property 
lurchased  out  of  tax  funds;  a^m  that  such  transfer  would  not  be  law- 
ul.     C.lSl73,Au{i.SJ907. 

Authority  waa  requested  to  purchase  the  right  of  way  of  the  Copper 
River  &  Korthwestem  Railway  Co.  as  part  of  the  road  whieh  the 
commission  was  authorized  to  construct.  HtM.  that  such  a  ronvey- 
ance  in  tbe  operation  of  a  lirense  from  the  railroad  company  for  a 
period  of  five  years,  at  the  exj»iration  of  whicli  tbe  roadway  was  to  bo 


F. 
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watowd  to  the  lict-nsor,  would  be  withiii  tluj  Bulhority  of  the  oomrt 
Bioii.     C.  I8I7S,  Apr.  10.  tOOS. 

IlIG  I.  Wiiftv  certiiin  civilian  empluyw«  of  iho  Unitod  SW 
wore  required  to  perform  labor  oil  ronda  in  Alaska,  iii  lin>  opurtitioii 
tlie  act  of  AprU  27,  190-1  (33  Stal.  3!il).  hfld  that  tlio  War  Uept 
incnt  is  without  the  power  to  excuse  compliance,  but  (hat  the  t 
ploveo  should  ]»rc»fnt  hia  claim  for  exemption  1o  th«  proper  predl 
auliiorilica,  aocom[)iimed  by  a  cortificale  showuiRlhe  clmracU-rof 
employiui'iit,  and  that  hli  entire  services  an-  ntK-t-Psarj-  in  the  a<tni 
ifltration  of  the  n-giiiieiit.  t>08t.  or  depot  at  wldch  he  m  einplovi-d 
the  United  States.     €.  i03S7.  3hr.  I4.  Srpl.  24-  a»d  Oct.  /,  J&IO. 

IV  B  1.  The  PliiUppine  Coiininbiilan'  is  a  force  of  [icticr  offia 
creatwl  by  an  act  of  the  PhJUppiiie  Ominiission  in  virtue  of  its  pot 
to  lepiBhu'e  in  uiattens  ailocting  t  he  Philippine  Islands.  Tbt-  dutirt 
the  oflicere  and  men  com|)o6ing  the  const  abulan,"  are  prescribed 
Uw  and  eluedy  relate  to  the  mainteiiaiico  of  publio  order  and  I 
enforcement  01  the  laws.  When  rtfll-it  ance  to  such  eiiforcemrM 
encountcrwl  or  when  the  peace  of  the  islautia  is  thn-atened,  it  ia  ml 
their  <huv  lo  overcome  such  opp<;«ition  and  to  restore  civil  onj 
using  Kui-n  and  so  much  force  aa  is  nece8ear>'  for  that  purpose. 
175&.  Ftb.  15,  1905. 

IV  B  2.  The  status  of  the  Philippine  tVmstabularv  atui  t  he  ofiia 
of  the  Army  who  are  by  taw  i>eimitted  lo  hold  civil  oHire  in  t  hut  bq 
was  made  I  he  subject  of  an  expression  of  opinion  by  tlus  ofliee,  uW 
date  of  April  8.  IU04,  in  which  it  was  saitl,  with  the  appriivnl  of  I 
Secretan-  of  War,  that  "The  Philippine  Constabularv  is  a  toK^ 
petico  ofliccra  createtl  by  an  act  ot  the  Pliilii>pine  (  ommiasion, 
virtue  of  ils  power  to  IcgislBte  in  mattera  affecting  the  PbilippI 
Islaiula.  The  <hities  of  the  officera  and  mm  composing  the  conatjj 
Inrv  are  prescribed  by  law  and  chietly  retate  to  the  [naiutenanco 
public  onler  an<l  the  enforcement  of  the  lawa.  When  resistance) 
such  enforcement  is  encountered  or  when  the  peace  of  the  islandl 
threalene<I.  it  is  made  their  duty  to  overcome  svich  opposition  and 
restore  civil  orrlcr.  using  such  and  so  much  force  as  is  neceHHarr  I 
that  purpose. "  C.  17508.  Fth.  IS.  1905.  And  "The  operation  of  ( 
act  of  January  30,  Ht03  (32Stat.7H3).  has  been  to  vest  in  certain  ol 
cera  of  the  Philippine  Constabuiarj-  the^ame  power  of  miUtary  oai 
mand  over  companies  of  the  Philippine  Scouts,  which  arc  onlefiNl 
asmat  the  conatabtdarv  in  the  nmmtenance  of  order,  aa  is  hahitua 
exercised  by  the  officers  of  t  he  line  of  the  Army  over  the  i-oniinaQda 
which  they'have  been  ns.sif;iu-«l  by  the  President,  or  by  niilitnr>-  su) 
riors  deriving  their  anthonty  from  the  President.  The  control  oft 
Chief  of  the  Philippine  Constabulary  over  his  sulx^nlinales  in  (1 
sen-ice  is  derived  from  the  legialation  of  the  Pliilippine  CommtssJ 
and  from  the  orders  of  the  civil  governor,  convc^'od  to  imch  ch 
either  directly  or  through  the  secretary  of  commerce  and  police;  4 
hia  authority  over  such  companies  ot  Pliilippine  Scouts  as  are  fl 
ployed,  in  support  of  the  constabulnrj',  in  the  maintenance  of  onld 
aeiricllv  militarv  command  and  is  derived  from  the  act  of  January'  I 
1903,  wliich  obviously  has  application  to  cases  in  which  the  disiU 
ance  iaso  limited  and  localiTetl  that  order  can  (w  r(>fltor<'<l  by' the* 
plo\Tnent  of  the  civil  agencies  provided  for  that  punjose  with  i 
assistance  of  a  detachment  of  Philippine  Scouts;  in  other  words,  \ 
extent  and  amount  of  (he  disorder  is  known  to  the  civil  govenu^j 
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has  ground  for  tli<!  belief  that  the  constabulary  force,  with  the  ossisl- 
ance  of  one  or  more  companicfl  of  8t'oiits,  can  rwtorc  onlcr  or  secure 
the  expculioi)  of  the  laws  iu  tlie  tltsturbod  locaUly  without  formally 
calling  upon  the  military  commaii<li?.r  fur  the  employment  of  troops 
in  the  method  prescribed  in  the  Preudeut's  proclamation  of  July  3, 
1902."     C.  17508,  Feb.  IS,  1005. 

IV  B  2  a.  Whtfro  an  officer  of  tho  Philippine  Conatabulorr,  having 
the  rank  of  colonel  and  assistant  chief  of  f.o^stal>llla^^■,  was  prosecut- 
ijig  ft  voyage  to  Manila  on  an  Army  transi>orl,  lirtd  lliat  ho  wbs  nut 
entitled  to  command  the  tptiopa  on  board  in  the  operation  of  the 
one  fiundn'd  and  twenty -!*econd  ertirlo  of  wnr — his*  power  to  wim- 
maiul  bfins  restricted  in  the  operation  of  the  net  of  Jniumrj-  30,  1903 
(32  Stfti,  783),  to  the  command  of  Philippine  troops  in  certain  con- 
ditions of  emergency.     C.  17508,  Feb.  !o,  19()6. 

IV  B  2  a  (1 ).  The  rank  of  colonel,  which  liaa  been  conferred  upon 
an  Army  officer  as  us^iHlant  chief  of  the  Philippine  Constabuliuy, 
entitles  tlie  officer  upon  wliom  it  has  been  conferred  to  the  same 
precedence,  digailit't*,an<l  priviUm-jt  to  whicli  a  colonel  m  the  Itiie  or 
stftfl  of  the  Army  is  entitled  by  laWj  regulations,  or  tlie  orders  of  the 
War  Departimml;  and  he  is  ali<o  onUtled  to  tho  samr  coasiiienvtion  in 
the  assigiuueut  of  etuleroum  aceonuuodntiona  upon  an  ^Vnuy  trans- 
port to  which  a  colonel  of  the  line  or  staff  would  be  entitled  under 
the  Kume  circumstajices.     C  175V8,  Feb.  15,  1905. 

V  A.  It  ia  the  duty  of  the  State  of  Panama  to  maintain  public  order 
within  its  torritoty,  and  in  tho  execution  of  that  duty  it  may  enact 
and  enforce  audi  laws  as  are  calculated  to  attain  that  end.  It  ia 
a.s«uni«(]  that  such  a  body  of  taw»  und  regulations  oxihIs  iu  the  State, 
and  that  their  due  and  proper  enforcement  nHll  suffice  to  maintain 
pubhc  ortlrr.  If  tluwo  laws  are  sel  at  defitinco,  or  if  their  execution 
18  hindered  or  prevented  by  any  persons,  or  combuiations  of  persons, 
and  the  existencfl  of  that  fact  has  bttun  delenniiiod  to  the  satisfaction 
of  the  Frctiidcikt ,  then  it  becomes  his  duty  to  remove  mich  liin<lratieos 
and  to  take  bucIx  steps  as  ai-e,  in  his  opinion,  nece-Hsary  lo  give  such 
full  and  uiiiuipedod  operation  to  the  lawa  ua  wiU  roxtoro  aud  secure 
the  maintenanen  of  civil  order  within  the  territorial  limits  to  which 
\viA  juriitdiotiuu  under  tho  treaty  extends. 

It  is  also  the  opinion  of  this  othce  that  the  President  can  give  such 
(lirectiona  to  the  Secretary  of  Waru-s  in  his  judgment  are  nw^tssary  lo 
hfcure  due  execution  ot  tho  treaty,  uud  tliat  the  Socrelary  of  War, 
by  the  Wue  of  appropriate  instruotioiw  in  tho  name  of  tlio  President 
to  the  conmiuiiding  ofhcer  of  the  forces  statiom'd  in  tho  Canal  Zuue, 
can  cause  such  steps  to  be  taken  as  will  be  calruhited  to  remove  or 
overcome  tho  obstacles  to  the  execution  of  tho  laws,  imd  thus  socuro 
the  restoration  of  public  order  within  the  limits  of  such  zone,  and 
in  the  cities  of  Colon  and  Panama  and  the  territories  adjacent  Uiereto, 
C.  nWi,  Nov.  15.  1904. 

cnOKit  aarxaaNccH. 

Bauaii S«eMiLrTTA  X  D. 

I.av>t qf.  on  military  reiervationt 6m  Puuuo  rnof 8HTT  VHStoS. 

BiAooltai SmTax  IV  n, 

THE  ADJUTAin'  QENE&AL. 

Cki^o/aifpi .SeolNMnxiA  opuKnir  II  U  1. 

Cruhaiano/reciiTdi Sw  Volitstkbr  Akuy  IV  H  1. 

Dutiaof. SwAnar  1G3»(2). 

Pat  akd  allowaxcss  10  2. 


TIMS  OF  PEACE. 


KntistmtnU  in 8««  EKUwraBMr  I  C  to  H 

Pwuhmentin , Sf^IiuaruitE  XIT  B  I  i 

TIME  OF  WAS. 

Boxer  vpriting Sec  Arthh.bii  oi"  Wxm  01 

Dtpartment  commander  m  mituii^f  om-  SeeAnnciMor  Was  CV 
Oority. 

DtMrttr't  rtleatt 8m  DmBnnoN  XVII  E. 

ihttrtion 8m  AkncLBs  or  War  CI 

UKasRnox  V  P;  X  I 

Extra  dulf/ Sre  Pat  axd  au^wamci 

Judieinl  iioivx See  DuoruxB  II  D  ISa 

ItHiffation  darinf , Sec  AsncLU  or  War  C] 

Oftn»tin SmDisoiuxiXIV  K9. 

naippinft See  AsnoiBs  or  War  U 

Vndcr  fi/ty-ninAarlicU  of  fear 8w  Amo-U  or  Waa  LI 

TITLE. 

Jm6i«I  Uniltd  States 6eo  PUDMCntOPKRTT  II 

Aumney  (itnrral  appnvtt Stt-  Public  rRorsRTT  II 

BaUwnfmaid. S«r  Pftiuo  i-HOrRHTr  I  J 

Caplurtd praperlf 8(*  War  I  C«c(3).         \ 

Joml 8m  PuHUO  PsorBRrr  11 

Oeeupifd pmpirtif 8m  Wak  I  T  6  a  (3). 

OMetn'  pau See  Pat  akd  aliowaxci 

(«)  (2J. 

Paununl/bf  oU^wt  <(f. 8m  A  ppRonUA-no.ia  X^', 

PMie mormbU  pfoptrlg .....BmWasI  I)  1. 

Soldiert'  vau 8mPat  aki>  AUOWAMfil 

S\ib'nergof  land See  n  AViOAiit.B  wa^^I 

TOLL.  ^ 

IbvlfttbU  waUn See  Navio Am.B  watbos  \ 


TBAITBFEB  OF  SOLOIEBS — TREES.  1033 

T&AXrSFXB  OF  SOLDIEBS. 

VoluTtUen  to  Regular  Anm/ See  Volunteer  Abmy  III  B  1. 

TKAX8F0BT. 

8e«  Army  I  G  3  b  (2)  (a)  [31  to  m. 

Crew See  Civilian  euployeeb  v  A;  XV  A. 

End  of  voyage See  Absbncb  I  B  1  i. 

Lta$  of  mail  on See  Claims  XII  K. 

Quarantiruintpection  and  harbor  Ttgulalion.See  Tax  III  K. 

Service  in  Phitippirte  JsUmdi See  Retireuent  II  A  4  b  (2). 

Stamnay  court See  Discipline  XVI  E  8. 

TRAHSFOBTATION. 

See  Army  I  G  3  b  (2)  (q)  to  (6). 

Appbopriationb  XX. 

Civilian  employees  IX  to  X. 

AUit* See  Claims  VII  B  6. 

AutomobiU See  Militia  VI  B  2  f . 

Sorromngjromallitt See  War  1  C  6d  (1). 

Daerter See  Desertion  VD3  toE6. 

Dock,  repair  of. See  ApFROFaiATiONS  LII. 

Imaae  toliHer See  Insanity  I  B  1. 

UaUia See  Militia  VI  B  2  e;  VlltoVin. 

tftutrred  out  volunUerg See  VoLnNTZBR  Army  IV  B  4. 

Rteruil See  Dbsertion  XXII  A. 

Rtlirtdoffiixr See  Retirement  I  N  4;  Q. 

Retirtd  loldier See  Retirement  II  B  7, 

Seizure See  War  1  C  6  b  (1)  (b). 

Somen See  Absence  I  C  4  e  (1):  4  h. 

Soldiers'  Home  I  E. 
Vndtr  fiftjf-mnth  ariieie  oftuar See  Article  op  War  LIX  G  1  a;  1  b. 

TRASSPOBT  COKHAITOEB. 

Avihoritii See  Command  V  B  1. 

DiteipUne See  Command  V  B  2  a;  b;  c;  V  B  3. 

migOalHyfor SeeCoMMANO  V  B  4. 

Articles  op  War  CXXII  A. 
Swnmar}/ court See  Discifune  XVI  E  6. 

T&AirSPOET  QtTAETEHKASTEE. 
EUg^nlily  to  command See  Command  V  B  4. 

TBAVEL  ALLOWAHCE. 

Diuiharge  mOiout  honor See  Army  I  G  3  b  (2)  (a)  [3]  [a]. 

Forfatvrtof. See  Pay  and  allowances  III  G  1  f;  2  c 

tod. 

TBEATY. 

Chxna  and  United  Statet See  Army  V  A 

Cuba  and  United  Slaiet See  War  I  C8c  (1)  to  (2). 

Effect  on  military  government See  War  I  C8b. 

Peace,  ratification  endi  tear See  War  I  P2. 

Peace  Tvie  at  to  movalAe  property See  War  I  D  1. 

TREES. 
TiiUto SeePoBLic  PROPKRrr  II P  to  G. 
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TB£SPASS. 

^ecUlM  Ig  OMMT Sm  N AVIflABLS  VATBU  X  V  4. 

TBOOPS. 
Ki^fOMlc^w 6mClaik§  V[  D. 

TRUST. 
DMf  paiJbf  built* 8m  PiirvATm  OKanMIT. 

j/wwjF SooPwcrptwBXii  naff(a>. 

Profirta krUin,  hut ■,: i. Sm  Pi'buc  propskty  I  P2. 

SoMur'ipag See  Pay  *\*i>  auowancks  I  01;  | 

TWICE  nr  JEOPASDT. 

Son  Annn.Efl  ni-  war  ClI  A  to  I. 

S(M>  Dincu-LIS'K  XII  Bl«(l)<b). 

j4I own rwfMwf Spv  DisrrruvK  XIV  K  1. 

PmioM  liial  nvll Son  I>i*«rar<ik  XVI  Q;  G  2. 

TTPEWBZTTNO  MACHINES. 
I$tm  U>  militia See  MttrrtA  XVI 13. 


TTKAirrHOEIZED  F0ECE8. 

SiwHiUTiA  IV  toV. 


USCOIJDITIONAL  COlfTRACT. 
Viffiadty  in  pfrfifrmxnfi Sm  Contracts  X  B. 

UKIFOHM. 

L    pROTtCnON    OF   IHOKITT. 

A.  Wrrniv  TvrrKn  Stat»  Jvnmotircmtt. 

1,  Solilior  oxdiKlcid  Iroia  ekatins  rink 

B.  Wmiix  Statu  J  u  him  miction. 

t,  K  lawn  p'>riuil. 

a,  PriMecultcii  by  vumiuaudiUig  otCctr 

2.  Kight  of  tick<M  holdiT. 

a.  TlK«U>rticki>tdellB«<l, 

C.  PRoaxcunuN  roH  OuuuxAt  luncimuKATioK  or  am  Omcxs. 

I A  I .  Hftd  tliiit  the  oxcluaion  of  soldiers  from  a  skatinj;  rink 
Tdpritonr'  bccftiiso  Uicy  wern  iti  uniform  wh»  n  violntion  of  iho  iic( 
MarcJi  1,  1911  ('i6  Sut.  D«:j).  for  iJie  proU-cUon  of  the  dignity  i 
Jionop  of  thfi  uniform  of  tlic  I'liilcd  Stales.'     C.  18968,  Dtc.  7,  19 

'  Tliapiv>|)riotorwtkalria(lBndF-)tivii't<H]  tot  tJiaufFniuoin  the  United  StalwDM 
Cetirt  ot  the  Fourth  Judicial  DiHirirt  ol  tbe  Temtory  i>r  Arimna  and  ptuu^ed.    I 

Tlie  liulictnient  in  tliia  caw  reude  as  fuUows; 

''Did  kiiowitwly,  wrougfully,  willfully,  and  unlawfully  diitcriiBiiiatfl  againrt- 
D.  K.  M— ,  jr.,  Hip.  the  nJd  u.  K.  M  -,  jr.,  tbiin  and  UKt9  lawiully  wMrinK 
unllorm  of  tho  Armyol  tho  United  State«oI  America,  they,  Iheaald  defetidsnia.  Tw 
tlmt  and  tlicre  the  ptuprietura  of  a  public  place  of  amuoement,  to  vit,  ankalincn 
by  th«D  and  tUoro  refunn^  lo  nennit  him,  tho  mid  D.  K.  U~,  Jr.,  to  ekaie  » i 
akating  rink  benum  of  eaid  uiillonu  bo  worn  ae  akiteeaid  by  aaid  I>.  K.  M— ,  it." 
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IB  1  a.  The  prupmtor  of  u  Hkntint;  riuk  aiu>mptcd  to  cxctudo 
soldiers  t)Pcii\i8e  they  were  in  imifonn.  Held  that  llio  commandillg 
ofliciT  pursui'id  tlio  proper  counte  in  inatitutiiu;  u  proitecutioi)  against 
tJio  pruprifttur  for  a  violation  of  tlte  lawa  of  tlie  State.  C.  18958, 
J an.  ZS,  1907. 

I  B  2.  Utld  that  the  rights  of  persons  to  pureJiuae  ticki^ts  tu  a 
place  of  amu.ti^nii>nt  or  the  riglits  oi  ticket  jiolciprst  to  enter  a  plnr«  of 
amusement  fur  wliich  tlu-y  hold  tickolj^  i»  one  whicJt  turns  vnlircly 
on  the  laws  of  tlie  various  States.     C.  18!f68,  Nov.  28,  1906. 

I  H  2  a.  A  tjioiitcr  tickot  is  u  license  wtudi  may  bo  n-vok»d  by  tJie 
liceiiBor,  before  it  lina  been  tondprod  nt  llie  door  of  tlio  theater.' 
//<•/(/.  however,  tjtat  tlio  purcjm^er  of  a  narticulur  seat  Iibs  more  Uian 
ft  liet!ii8(<  hiii  right  of  entrance  being  in  tlto  nature  of  a  lease,'  and  liia 
rigltt  is  afTected  in  no  way  by  the  fact  tltat  he  mny  be  a  soldltu-  in 
uniform.     C.  18958,  Dec.  14, 1906. 

IC  Beid  that  when  it  appears  that  any  person  with  intent  to 
defraud  dUier  Uio  United  Stut«8  or  any  person  fulscly  ussuiut-s'  or 
pretends  to  l>e  an  ofTicer  or  employee,  by  tJie  wearing  of  »  uniform  or 
otherwise,  Urn  case  tdiouhl  hv  inferred  to  tlte  Pcparliuenl  of  Justice 
for  prosecution  under  tlie  act  of  April  18,  1SS4  ('S.i  Stat.  II).  C. 
1A779,  June  20.  1906,  Aug.  28,  1906,  Oct.  IS,  }90C,,  Dtc.  $■%  1907, 
Feb.  4,  1908,  Apr.  89, 1908,  May  2, 1908,  and  Avg.  li,  1909. 

cRos§  HBrsKSNca. 

Campaign  hadga.  part  of Sen  Inbiokia  of  MeiuT  [II  B  1. 

MorriA  xm  It, 

Fiiflmiiih See  Ahaencb  1 1'  4  tv 

ililitia SccMiUTU  XIII  t.,  XIV;  XVI  F. 

Offftitn  whilrm See  aKtici-b*  or  War  LXII  C  5  a;  LXII 

C16, 

I'oufiion  of  by  eivilian Son  Cohhanu  V  A  3  fi. 

Prfti/iml  pmmlui.  ,....„„ 8e«  Pat  aks  Au^wancim  II  .\3a(4)  (rf) 

(1]  t"]- 
Kftirrd offu-.er Sco  RKnHKKKNT  I  !■'. 

Wfnring  nf  unaulharitftl  bnilgn  on 8«  Is"Ionia  07  MKitrr  II  A  3  a;  b. 

UNION  LABOR.  * 

CompttUion  wiih Bee  Armt  banua  I  A6. 

U.  S.  COmtlSSIONER. 

Can  not  diirhargc  talditT Hw  DmniAnni:  XVI  D  1. 

Turning  tfffnidfTt  turrlo... ...„..., Se«OoitiiANi>  V  A  3c(l). 

u.  s.  mhitary  academy. 


So«  Arnt  1  D  loR. 
AvAoriltl  (if  tupfrinlendmt 6«e  Cohuaxp  V  A  3  d  (1). 

■  Seo  HcOca  v.  MnnU  m  Uaw.,  311). 

■  Bee  Divw  V.  Peer  (93  Vu..  234). 

*SeeU.  S,  V.  fiftiUrd(ll)iFe(l.  Itcp.,  767).    Abo  mi  impostor  who  by  linpcreonatiuii 
nltinuflic^rrlhrDiigh  vreuing  n  iiuifunn  wna  cin'icti'd  in  [huwiMrfuroaiitdctoI  Petui- 

f^lvsnia  and  oentenced  Ui  two  year*  in  tbe  peniteoliuy.    See  C.  WIS,  Out.  f7,  VJoa, 
tulge  AdvucmCA  Uftn«nl'e  alBc«. 


Ateeptanee  and  bid. See  Contracts  VI  H. 

Advirlitement  oTul  bid See  CoNTRAtTM  VI  L. 

Cha-geandeom See  Discipunb  V  D  1. 

Charge  and  emdtnci See  Disco'unk  XTV  E  4  c. 

Charge  and  tenUnce See  Di8cn>UNE  XII  B  3  c;  ^ 

Contract  and  Tequ.iTemmt» See  Contbacts  X  A. 

VESSEL. 

Forewa  btaU See  Contracts  XX  C  2. 

Wredi See  CijiiMa  II. 

VESTZVO  OF  OFFICE. 

See  Office  III  Afi  to7;B3t 

Detailed  ttaff. See  OmcB  III  Dl  to  2. 

Voluntetrt See  Ofpici  V  A  6  to  6. 

VOLUNTBES  AbMT  II  F 

VESTZVG  OF  KIOHT  OF  WAY. 

See  Public  PROFBitTy  VI  A. 
VESTDTO  OF  TITLE. 

See  FtiBUC  fbopbrtt  II  A  ( 

VBTEHIHAEIAH. 

Appointnunt See  Office  III  E  1. 

EttgibUitg/oTgnauitj/ SeeGaATDiTTl  B3b. 

Leave See  Absence  IB  lg(2). 

Militia See  MiurtA  X  E. 

V0LU9TAST  SEBVICE. 

See  CoNTaiCTS  XL, 
VOLTnrTEEB  ABKT. 


VOLUKTABT  ABMY:  liVNOPSIS, 
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MUSTER  IN— Tontinuod. 
B.  DuRiNO  Civil  War. 

1.  Eolwted  men. 

K.  MiMlerinic  i«cmit«  not  a  mutter  in, 
b.  Eiin)llmc!it  not  a  miwtM  in. 

0.  Miul«r  in  wilhnut  HKninK  pntutment  papers. 

d.  Canatructivu  ihuhUt. 

(I)  Enmllmpnt  and  arc^tancv  of  wrvico. 

e.  ConHolidalion of  rtgimento PojittOit 

1.  Draftod  men. 

(1)  Uoster  in  not  required. 

2.  MUitU. 

n.  Huatw  in  nvcmaiy  to  entrsr  tn  tlie  United  Slat«  imvico.  , 
(1)  Conatruetive. 
C  SPANiaH  Wad  VDLt'MTRRnii. 

1.  Dale  of  mutter  in  dotermiiieei  date  bt  enlerici^  the  service. 

2.  United  Rtalcn  Volunteers  not  niiulered  in,  but  oalUtod  directly  in 

ft>rvice  of  United  8tat<«. 

D.  MltBTKK-IK  Rnuj. 

I.  Formal  muster-in  mil  i»  oHiciBl  record Page  tOiS 

E.  Irrbvocadlx  UxLue  Tiintbd  vrra  Fsacd. 

F.  RKMcmm. 

I.  Not  allowed  for  following  xvaifas. 

a.  Man  never  miiHtKred  in. 

(1)  Even  thoueh  coinmiMuaed. 

(2)  Stale  rvrniitinf;  officer. 

b.  Ot^ifzaiiun  not-erexii'ied. 

(1)  Seveoleeath  Nvw  Harapoklre  Voluoleen. 

(2)  Pierrepont  Rifl«e. 

(3)  Quarlermuter  Vol un teen,  IBM. 

e.  Office  never  exi«ted Pay*  1044 

ORGANIZATION. 

A.  Es-niNesn  Bbihadb. 

1.  Mny  hai-e  threo  regular  oflicen,  two  nnginooii',  and  one  other. 

B.  Eklistkd  F<iitcB. 

1.  May  tronifer  tc  Regular  Army. 

2,  Cooks  mav  be  colored. 
MUSTER  OCT. 

A.    Al'THORITY   TO    MtlliTSB   OVT. 

1 .  War  Dejjsrlment  onJor  hae  (ijrce  <.■(  law. 
fi.  la  Tbrmination  or  Miutarv  Ssnvica 

1.  Of  an  orfpuiization  u  euch. 

2.  Of  an  officer PagH046 

3.  Of  an  cnlijitiid  roan. 

4.  Ev«n  if  otganiulion  not  dutbanded  until  later. 
6.  No  diBcbai^  certificate  i«quiivd. 

C.  Rbtektiom  in  8BRvtcB  AfTBH  OnoANizATiOM  MvsTKHio  Oira. 

1.  Authority  to  tnuster  out  can  retain, 

a.  Retained  if  military  control  exerdaed  over  bim  1>y  competent 

authority. 
(1)  Aa  Ions  "a  under  nich  control. 

(2)  Competent  aulhnrtty  d«Saed. 

{a)  Under  Uencral  Order  1M,  ISftS. 

(6)  Under  General  Orditr  in,  IHOO..  Pagt  lots 

b.  Certain  dasMw  not  retained,  vix,  deeerteiB,  abaenteeK,  abucot 

nick,  etc, 
0.  Proper  to  retain  ni«n  for  trial. 


(orcectml 
ily  1. 1901 
...  fagai 

JIlMIBtHi 

lUoB  ^H 

'   nOBM 
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IT.  MUSTER  OUT— l^onliuuwi. 
D.  Datk  or  MtrBTKB  Ot-r. 

1.  W1i«nuotretain«<(l>amviooAft4!riiiuaterouici(or)iKulMtl« 

1.  Tru«  (UU  U  actual  d«U  of  miwMr  out. 

(I)  ReRBrdkw  of  dale  fixed  Id  sdvaoce  or  enti 

rhaTtntrPttiliciitAar  dftteolpayineiit. 
(S)  Date  fixed  in  advoaM. 

(a)  E»«;otivdy, 

(b)  Legulativ»]y . 

[1]  A<-tprondra"tba(v<ilunlwr(orc«ctml 
in  Mrric«  not  later  Ibon  Jiily  I,  1901 

mandatory fag*i 

(3J  Act  proridci  "that  bondaohdl  b«  mtHJ 
out  wUbb  tbiny  daya  alWr  \ 
act,"  if  dinetory. 
(3)  Term  ol  oerviro  flzpirra  b>for»  or^iaitUaUoii 

ou(~-i)otic«  fisM  dato  at  tnusur  ml. 
W  AbMDtwa. 

(a)  General  rulo  <Mrw  date  m  ilale  of  Dosia 

o(a()^bation. 

(b)  Without  Imv«. 
(r)  Pmonors  of  war. 

(5)  Meu  not  subject  to  miuter  out  a*  alreaily  out  a(  i 
(a)  OfBcn  bocanao  cAce  abolialied. 
(6)  Enlisted  man  droppMl  at  a  dew-rtcr. . . 

2.  Wbnn  rnliunnd  in  Mn'ioe  after  mmW'  out. 

a.  Dftl«  ia  dal«  of  nolire. 

(1)  Officer  ord«««d  home  (urdbcbarg». 

(2)  OrdMod  to  niport  to  miuiteniig  oHiccr  for  dia 

(3)  Rule— If  attor  beibe  rt>t«iiiod  ho  withdraws 

fromacrvicv. 
S.  Dale  can  not  be  changed. 

a.  ^tlll>l(>^  [Hit  can  not  tx'  nunc  pra  luite. 

b.  Ev»n  if  <dUc«r  va»  rv'aincd  fur  irtal 

c.  Tbu  n!i-ord  o(  miwier  out  can  not  be  cbafifed. 
E.  Rank  xr  Men's!!  Out. 
P.  Ir  Lkoal,  Ikksvocablb. 

,    G.  Ir  ItxsoAL,  Rbvocaslk. 
1.  Secured  by  fraud. 

a.  Go^Tramcnt  may  igDoro  or  reroke  nuatcr  oui. 
U.  Rscomis  OF  Organ  iz.inOK8. 

1.  Depnntod  in  War  Di'parlmcnt. 

S.  Finding  of  h'nad  3»  lo  tcrvica  of  ofBcor  being  "boncal  and  tatll 

ml diKhxr^-o Pa(M 

I.  Tli«  1*1111  "VnluiiU-or  Army"  (aa  comprehensively  iLted)  nu 
that  lemponinr'  military  orgaoizalion  or  WKly  of  nien  wtiicb 
Gnvemmont  luiiially  employs  aii<l  maiiilHini)  in  tlie  mititAry  see 
ill  time  of  wnr  or  other  piil>lic  danger.  It  is  made  itp  of  (1)  perl 
who  voluntarily  make  their  engagements  directly  willi  thu  Vn 
Stat^  to  serve;  (i)  persoiut  wlio  arc  cousvripteil  direi'^tiy  by 
UuiU'd  Stat«8  ami  forced  to  serve;  (3)  persons  who  volunU 
engage  «*ith  a  Btate  to  serve  iu  a  State  militia  organi/.alion,  iukI 
(tether  with  that  organization)  calje<l  into  the  Uuit«d 
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service  «a  State  militia  hy  the  Pi-esiilent;  (4)  persons  who  are  drafted 
by  a  State  ami  forced  bito  a  State  militia  urt;niiiKjition,  and  arc 
(together  with  that  organization)  callc<l  into  the  United  States 
service  as  Slate  militia  hy  the  President.  Those  who  make  volunleor 
engagements  tUrcrlly  with  the  United  States  to  serve,  and  tliost*  who 
are  conscripted  directly  by  the  Unit^tl  Stat«s  and  forced  to  serve, 
constitute  or^amzatiotia  wliich  (as  well  as  the  Ite^^ur  Army)  aro 
chlletl  into  exnt«nce  by  Congrfss  under  itj*  eonstitiitinnol  power,  "to 
raise  and  support  armies."  The  Statu  orgimizatioiLs  arc  made  a  part 
of  the  Army  of  the  United  Statejt  under  authority  of  a  dilTerent  pro- 
vision of  the  Constitution,  wlu<.'h  provides  for  "calling  forth  the  militia 
to  exeeuto  the  lawa  of  the  Union,  suppress  insurrection,  and  repel 
invasion."  Those  organizations  arc  usually  formed  (eitlier  liy 
Tohinteer  engagement  on  the  part  of  the  men  or  bv  conscription  by 
thii  State  authorities)  ti>  !*erve  the  State  but  the  I*resident  can  call 
ihcm  from  the  service  of  tlic  Stat«  into  the  service  of  the  United 
States.  And  8ometiniej«  th*^  State  organizations  are  formed  (either 
by  volunteer  engagement  on  the  part  of  the  men  or  by  conscriiitJon 
by  tlie  State  authorities'))  'n'ith  tne  pun>ose  in  view  of  their  being 
trnnsferred  to  the  service  of  the  United  States  (under  the  calJ  of  tJio 
Prasident]  as  soon  as  the  organiKations  are  formed.  But  under  all  of 
tlieso  eircumstauees  lliese  nulitia  organizations  retain  their  eharactor 
of  State  militia^  and  vet  are  at  the  same  time  (while  in  the  active 
service  of  the  United  Slates  under  n  call  of  tJie  President)  a  part  of 
the  Army  of  the  United  States,  and  for  general  purposes,  are  con- 
sidered as  belonging  to  iJiat  branch  of  the  United  Slates  Army  known 
as  tho"VoluiUeer  jVrmy,"'  an<]  this,  notwitlistoiiduig  the  men  may 
have  been  conscripted  and  forced  into  tJie  State  militia  organization 
by  the  Stale  (to  serve  the  Stale  or  to  be  transferred  uito  tlie  service 
or  the  United  States),  and  then  called  into  the  service  of  the  United 
States  against  their  will  and  under  then-  protest.  After  State  militia- 
men, caUed  into  the  United  States  service  hy  the  President,  once  get 
into  that  service,  no  distinction  is  made  between  the  two  classes  on 
account  of  the  manner  in  which  the  State  got  them  into  its  orguiiizu' 
tion — wiietlier  by  volunteer  engagement  or  by  conscription.  All  of 
them  are  designated  as  militia  called  into  the  8er^'ice  of  the  United 
States.     C.  tSOl,  Ma>/,  iS9Ji;  8li06,  Apr.  W,  I9C7. 

1  A.  The  term  "vofunteers"  is,however,  usually  applied  to  eohiiors 
of  a  temporary  United  States  Army — an  army  riused  an<l  organized 
and  supported  and  maintained  for  a  limited  period  by  tJie  Unit«d 
States  independently  of  any  State.'  This  kind  of  an  army  the  Prtiei- 
dent  can  not  raise  and  maintain  at  any  time  without  express  authority 
of  Congress.  Ho  lias  a  gcnoroJ  authority  given  him  by  Congri'ss  tii 
call  the  militia  of  the  Stales  into  the  United  States  service  whenever 
it  becomes  neccssanr'  for  the  purposes  mentioned  in  the  statute.  But 
he  has  not  such  an  authority  to  engage  or  employ  what  are  usually 
called  "Volunteers."  It  follows, thci-efore, that  evidences  tJiut  they 
were  "colled  into  service"  by  the  President  are  not  so  important  in 

'  Compiir^  the  iin^visioiiH  r«ktLig  to  uruaiiliutloii  ul  the  "  VuIunlMT  AnajTi"  hi  the 
net  of  Apr.  22,  1808,  niici  we  V  Comp.  Dw.,  25. 

'  For  innancM  ttl  micb  "  Volunt«en,"  m«  act  of  Mav  11,  189S,  to  provida  for  a 
vuluuteer  britiode  tA  engineen.  and  ita  additwiruil  force  of  ten  thouHUid  m«D  opociallx 
nccunomitd  to  tmnicnl  climatM;  nlm  n"c.  12  nf  the  act  of  Uar.  2, 1899,  for  incroMtiig 
the  eStdeocy  ol  the  Armj-  and  (oi  other  purpueee. 


the  case  of  Voliintwrs  as  they  are  in  the  case  of  militia.  If  ] 
found  that  Volunteent  acttioJIv  {terformeil  fu-rvice  at  a  time  whet 
act  of  Coneress  aiithorizod  them  to  bo  raised  and  maintained 
empK>yc(l,  Uwir  status  is  usually  determined  to  be  that  of  Volunfi 
But  if  there  b©  no  statute  which  uulhorizcd  them  to  be  raised, 
maintained  and  em[>lnyed  at  that  time,  or  autJiorized  their  reognj 
since,  thuir  claim  to  a  status  as  Vulunlcvrs,  rather  thua  militia  cl 
into  the  Rerrine  of  the  United  States,  must  fait,  no  matter  how  <i 
tht>y  were  puid  t\s  swh  or  how  nuich  or  how  long  tliey  have  1 
recopiizc<i  bv  tlie  executive  brancli  of  the  Government.  C.  i 
May.  1895;  '17678,  Mar.  SO,  1.906. 

IB.  The  Volunteer  force  durinf^  the  Civil  War  was  not  a  j>art  ai 
miUtia.  but  of  the  Army  of  the  United  States.  Though  ajtsimilatl 
the  militia  in  some  re^pecls,  as,  for  example,  in  iJie  mode  of  orij 


United  States,  and  while  tht\v  remained  in  that  si'rvico,  did  nol  d 
substanttully  from  Regular  ollirers  m  tlieir  status,  ri^tltts,  or  o| 
wise.  Thoir  tenure  nf  ollice  y/mt  indepii  briefer:  tlii.s.  however, 
not  u  material  le^nl  distinction,  si'ice  tlic  term  of  Regidnr  oflicera 
also  in  some  ctutes  limiteil  by  statute  to  a  detinile  period' — aa 
duration  of  the  existini^  war.     li.  Si,  459,  Sept.,  1873. 

I(!.  //■■///,  that  all  the  olTicera  of  the  Volunteer  Army  are  offl 
of  the  United  State*.     €.  5076,  Sept.  98,  1898. 

I  D.  Ilddf,  that,  under  the  law  reiatinj;  to  the  raising  of  a  Volun 
Army,  recruits  are  mustered  directly  into  the  sen'ico  of  the  Ua 
Slates.     C.  46SI,  July  SS.  1898.  ...      I 

n  A  1.  The  prartice  of  ret'pi\'in5  volunteer  organiKationa  int<l 
military  semvc  throu';ii  the  operation  of  "muster  in"  was  wellefl 
lished  at  tlie  outbreak  of  h<istilttii>a  in  1861.  Vohinteer  foree« 
been  employed  in  Indian  hostilities  upon  several  ocraMioiis  prid 
I84n,  and  a  number  of  rohinteer  regiments,  raised  and  tendferei 
the  Stales,  were  received  into  the  military'  service  during  the  ' 
with  Mexico.  Held  that  no  ref^meat,  comnany,  or  other  oreai 
lion  of  Volunteers  could,  under  the  law  ana  n^lations  whi«i 
trolled  muster  in,  bo  rcsarded  as  liavin^  been  "accepted"  or  rec* 
into  the  military  service  of  the  United  StatM  until  it  had  been  f( 
allv  mustered  into  such  st>rvice  bv  a  comnu^ioni'd  olPieer  of  iho  Aj 
duly  authorized  thereto  by  the  .'N'cretary  of  War.  UtM,  furthrr, 
previous  to  such  muster  in  such  pcnwns  as  had  enrtdled  tiiemsei 
or  othcrwwe  indicated  their  intention  to  enter  the  volunteer  soi 
continued  subject  to  the  exclusive  juri«4liction  and  control  of 
^vemors  of  their  respective  StAtes.  Bv  undergoing  the  pre 
of  "muster  in"  such  organizations  of  Volunleera  were  "«ocim>| 
into  tlie  military  service  of  the  United  Slates  and  passed  out  ot  S 
control  and  into  the  exclusive  control  and  jiiri.idictirtn  of  the  U( 
States  OS  part  of  its  volunteer  force's.  Over  ri^iments  and  a 
coimnouds,  while  in  process  of  recruitment  and  organization, 

■  AsilluBUnliiu;  th^dbiiiictioii  nmdi' m  mw.  8,  Ait.  I,  of  the  CoantUution,  bot 
lli6  Amy  uikI  militin.  and  indicnliitK  the  el«tus  of  the  VnlUDtMn,  dturilw  tli« 
Wtir,  M  a  put  of  th«  former,  tee  Kerr  v.  Jonw,  19  Id<1.,  361-  Wantlan  v.  ViliiU 
471:  Id  tae  matter  of  KimbiUl,  0  Iaw  B«p.,  603:  Bunoiigba  v.  Po>ton,  IS  j 
403,  4Sv> 
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jurisdiction  of  the  svvcral  States  w«s  plonnry,  but  it  ceased  to  be 
exercised,  save  as  to  the  appointment  of  comniissioiipd  oftioprs  to 
vacancies  in  completed  orgauizntioru^  from  the  iiLstuiil  of  their  uiuster 
into  the  militarv  Ber\'ice  of  the  United  States.  C.  SSSSl,  Nov.  ££, 
1909. 

n  A  2.  In  1846,  aftiT  Ohio  had  furnished  it*)  quota  of  Vohinteers 
and  they  had  been  accepted,  ccrtiuii  otiier  organizations  callod  "Camp 
WasIuuKton  Voliiiitcere"  assembled  ne^ir  t'iiiciiinati.  Their  servncee 
were  not  requeated  or  required.  C'ongresa  on  August  8,  18'I6,  by  a 
joint  rcsohitjou  directed  tuo  Secretary  of  War  "to  cause  to  bo  paid 
*  •  •  to  the  companies  of  Oliio  V'olunteers  assemblefl  at  Camp 
Wftshington  near  (.Cincinnati,  and  wlio  f/«i>n.  to  have  been  mustered 
into  service,  one  day's  pay  and  allowances  for  every  day  detained  in 
Bonico,  and  the  usual  traveling  ftllowaiice,  and  no  m'oro.'^  T\\e  Adju- 
tant General  detaiicd  iin  ofTiccr  to  pay  the  Camp  Wasliinj^ton  VoUiD- 
teers  and  incorrectly  instructed  him  to  muster  them  as  in  the  swr^ice, 
a»  he  bctiovcd  that  an  nssemblof^  of  ciriUiui  volunlccra  could  not  be 
paid.  Tliis  detaded  oilicer  did  actually  muster  the  Camp  Washington 
V'olunteers  for  pay  and  paid  them.  Iltld  timt  although  they  were 
listed  on  a  muster  roll  by  tlus  officer  in  obedience  to  the  order  of  the 
Adjutant  General  they  were  not  mustered  into  the  ser\ico  of  the 
Umted  States,  as  there  was  no  authority  for  their  muster  into  the 
service  of  the  United  States.  Jlthl,  further,  that  the  Adjutant  Gen- 
oral  incor^^^ctly  interpreted  tho  law  in  directiiip  that  they  should  be 
mustered  for  pay,  as  the  law  merely  intended  their  payment  without 
muster  into  the  service,  IleJtl,  further,  that  the  Caiiip  Wasliinftton 
Volunteers  were  not  mustered  into  the  service  by  the  act  of  the 
dettuled  oflicer  in  mustering  them  for  pay.     C\  SSdi,  Junt  IS,  18$S. 

II  B  1  a.  Held  that  the  musterini;  of  recnitls  by  a  Slate  official 
during  tlio  Civil  War  is  an  act  which  has  no  connection  with  tlio  mus- 
ter in  of  a  volunteer  or^^anization  when  presented  to  a  duly  authorized 
mustering  officer  of  the  War  Department  with  a  view  to  its  accept- 
ance as  an  organized  part  of  the  volunteer  forces  of  tho  United  Stat«e. 
C.S58S1,  Nov.S2  1900. 

11  B  lb,  A  voluutwrsoidier'senlryintoservico  depends  upon  two 
acta  of  volition,  one  beinp  tho  offer  to  enter  the  »er%'ice  and  tho  uthor 
tho  accepting  and  ca^^J^ng  out  of  the  offer.  Uflti  that  the  enroU- 
luent  for  service  is  only  a  proposal  to  enter  sucli  ser\'ico  '  a  doclnration 
or  readiness  to  do  so,  ana  before  a  man  who  makes  such  declaration 
can  become  a  soldier  in  the  military  service  of  tjio  United  Stntes  it  is 
necessarj'  that  liia  proposal  be  accepted  by  n  duly  authorized  ropro- 
aentntive  of  tho  United  States.  Inis  acceptance  is  ounifeatea  by 
muster  in.     P.  S4,  313.  July  9,  189S;  C.  70S0,  Oct.  ff,  ISOO. 

n  B  I  c.  A  man  wiio  has  been  didy  mustered  mto  the  service 
of  tjio  United  Sl-ales  anri  has  received  tho  pay  and  performed  tho 
duties  of  a  soldier  aliould  be  treated  as  duly  enlisted,  UioukIi  ho  may 
not  have  signed  enlistment  nrlicles.    Jl.  3,  84,  A»w  S4,  ISGS. 

II  B  I  d  (1).  A  muster  mis  not  necessarily  formal.  Insomocases, 
indeed,  tliere  was  no  formal  muster  in,  but  hdd  tliat  placing  a  man  on 
duty,  or  availing  c^  his  services,  or  treating  Mm  as  duly  in  the  mili- 
tary service,  or  paying  him  as  a  soldier,  or  taking  up  lus  name  upon 
tlie*  rolls  and  accepting  his  serx'ices  as  a  soldier,  was  a  constructive 
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muster  in.    P.  4I,  136,  Jitne  S,  1890;  64.  SIS,  J\ay  9,  i89S:  V. 
AMf.,  1894;  1067,  Ajir.  U,  18SS;  SS9S.  Junt  S.  1896;  S643.  Sffti 
18^:  7050,  Oct.  6.  1900;  9169,  OH.,  1900;  tOSS7.  Aug.  16,  1906, 

II  B  1  fl.  Wliere  a  rogiment  is  coiMolidnUnl  with  anol 
under  tho  nam«  of  tlio  latter,  no  remustor  or  cliani^e  of  nny  I 
lakini;  p)ac«  in  Uio  statws  of  Hip  Pnlialod  men  of  cithtT  r)*gim*int, 
men  of  each  organisation  bt^tonio  munibors  of  tito  new  rogiinent, 
by  virtuo  of  8nv  coasi-nt  on  Difir  part,  but  I)ocaiis«  of  tj»*  condij 
of  their  orif^nal  c-nliHtmont  und  must«r  into  iJio  Vnitt^d  St4it«0  I 
ice.     R.6.d95,Dfc.3i,  IS6S. 

U  B  1  f  (1).  Aniu^tiT  ill  19  not  noocasmy  in  thocssoof  n  (irri 
man  or  a  subatituto.  Held  tliat  examinin];  him  and  holding  hil 
mrvieo  and  aotuallr  putting  him  on  duly  lakes  tho  jilnpo  of 
"mustor  in."  P.  46,  ?g,  Jan.  13,  1891;  C.  1670,  July,  1896;  i 
Aug.  A,  1896. 

II  B  2  a.  Tn  1862  G«n.  Moi^ait  rernmmended  to  the  Secrfl 
of  War  that  the  "Kentucky  IIonicGuanU"  be  called  intoinunef 
service  to  the  number  of  .'>,tino  nipn.  The  Secretary  of  War  aekn 
edged  receipt,  but  did  not  cull  tliis  militia  forth.  Tho  K*>nti 
Ildme  GuanU,  however,  hepan  servit-e  May  7,  lSfi2,  imder  the  t, 
luand  of  Gen.  Morgan,  ami  continued  such  8er\'ire  until  July  7,  1 
Tliey  were  not  musl#re<l  in  by  a  Unil«tl  States  mustering  ofl 
They  were  Inter  paid  for  their  services  under  joint  resolution  of  1 
ruarv  8, 1867.  held  that  they  wero  not  mustered  into  the  servil 
the  llmt«d  Stat«s.»     C.  783,  Apr.  t4,  1896. 

II  B  2  a  (1).  Certain  or<;anii!alioi)a  of  Alabama  Territory  nd 
in  1817  and  1818  served  in  the  SeminoloWar  without  being  form 
mustered  in.  They  were,  however,  mii^tereil  nut  of  tho  servi* 
tlio  United  Stjiteit  by  olIicorB  of  tlie  Uejriilar  Army  and  jiaid  I 
money  ai)pri>priated  m  the  Army  appn>[>riatiiin  arts,  anil  were  rfl 
nized  fullv  at  tho  time  by  both  Vhu  Territorial  und  National  auti 
ties  as  b«ing  in  the  military'  service  of  the  IJnileil  States.  Held 
ttucli  recognition  ahould  at  tlds  time  bo  deemed  binding  upon 
United  States.     C.  S3S,  Mar.,  1895. 

nC  1.  State  volunteers  were  enrolled  in  1898,  during  the 
with  Spain,  in  many  instances  preceduig  tho  dales  of  miistei 
/7rfrf  that  the  date  of  muster  in  and  not  that  of  enrollment  waa 
date  of  entry  into  tho  sor\-ico  of  tho  Uiii(o<l  Stales.  Bdd  fui 
that  the  reniwlial  legislation  by  Congress  for  the  purpose  of  poj 
such  Volunteers  the  same  pay  a-*  would  have  been  given  to  ofB 
and  soldiers  of  the  Kegular  .(Vrmy  waa  n  sptyrific  recognition  by  ( 
gre»>  of  the  fact  that  they  were  not  oflfieera  and  soldiers  during ' 
period,  since  if  thev  had  been,  no  romodial  legislation  would  haTal 
needed  in  their  behalf.  C.  7050,  Oct.  6,  19O0;'  9159,  Od.  tO,  t\ 
t68SI    Nov.  SS,  1909. 

ILC  2.  Hfid  that  under  tho  laws  relating  to  the  rajeing  of  Ub 
Stat«sVolunteers  during  theSpaniah  War,  recruits  are  enlistee!  dirt 
into  the  service  of  tho  United  States  and  bocome  soldiers  in  such  aei 

<  Militia  in  irhirh  the  nflicen  wero  appoinUxl  and  nNnmbaoaed  In  aouwdaacQ 
the  laws  ol  their  SutM  wwre  called  oal  auder  lain  cnacUd  by  I'onfirM*,  and 
troow  vera  muttered  in  by  nwnwntaaad  in  KUiwintlaaiwi  by  l>riR>d«K.  8m  K, 
<6(!S2Qj»c««l»o2lid..Op.  AUy.Qm..  130.  24.851. 

'  Thu  opinioa  waa  approviil  bv  the  SccrvTury  of  Wnf  acd  publbbM  JD 
farm,  dat«d  War  DepanmcDl,  Mur.  23,  1901.    Sm  23  Op.  Atty.  G«u.,  406, 
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on  th«  completion  of  «nli)tttaprit  Uy  tnkinfr  tlio  oath  of  nllct^^innoo. 
C.46Sl.Jtti<iSS,ISf)8. 

II  I)  I .  Tlio  rccorxl  of  a  foniial  mtialcr  in  is  nn  olliciftt  rocord,  duly 
mwle  l)V  the  proper  officers  pursuftnt  to  law,  of  nn  nflicial  net  per- 
formed under  the  law.  It  w  therefore,  in  tlic  kIis^mico  of  frniid,  eon- 
dusive  eridence  of  tlie  facte  reconled,  and  no  other  ovidrm-e  is  ad- 
mUsible  to  show  a  different  state  of  facts.  Oreat  uncertainty  would 
ensue  could  such  rix^ords  he  sot  OKido  by  parol  or  other  ovi<lonre, 
P.  m,  S94,  Jviii,  189S;  C.  iOOGt,  Mar.  g6,'td01;  t78t0,  Aw.  19, 1906; 
»)gS7,Awj.  U,  19(16. 

n  E.  A  muster  in  is  the  final  act  wliich  closes  a  contract  between  a 
person  and  theflovemment  and  fixra  certain  relations  between  them. 
Htld  thiitalcf^nt  muster  in  isirrcvucablc,  //cWfurtlier  that  a  muster 
in  mav  be  reflclndeil  during  the  conliniianre  of  the  contract  if  tainted 
with  fraud.     P.  U.  60,  jVw.  19.  1S90. 

n  F  1  a  (I ).  A  private  of  the  One  hundred  and  twenty-sixth  New 
York  Infantry  Volunteers  was  cnmmissioned  a  seciuid  heutenont  of 
that  regiment  by  the  govomur  of  New  York  under  tho  act  of  July  22, 
1861  (12  St-al.  2fil).  The  mvistering  officer  refused  to  muster  iri  this 
appointee  us  a  second  lioutenant.  Held  that  the  appointee  did  not 
become  vested  with  the  olSce  of  second  heutenant.  UfM  further  that 
as  he  did  not  at  any  time  a<^'t  m  a  lieuteunnt  under  a  v»Hd  i-ommist^ion 
he  B  not  entitled  to  a  remiister  iimier  the  act  of  Fehruai-v  24,  1807  (20 
Slat.  59.'i).'     C.  14-^87.  Jan,  1Z.  IDO^;  16M6.  Jvly  6,  1^4. 

n  F  1  a  (2),  A  man  holdinji  a  recniilinji  commisMon  under  th» 
appointment  of  the  governor  of  a  State,  but  not  formally  mustered 
into  the  service  of  the  United  States,  is  not,  in  the  absence  of  a  special 
pniviaion  by  Congreas  inchi<iing  him  as  a  part  of  the  Volunteer  Army, 
m  the  military-  service  of  the  United  State*.     C.  80237.  Aug.  15.  19(^. 

n  F  1  b  (l).  A  man  claimed  recognition  as  colonel  in  the  Seven- 
teenth New  Hampshire  Vidunteers.  Hfid  that  as  there  was  never  a 
completion  of  the  organization  no  such  United  States  office  ever 
ex'Uted  as  that  of  colonel  in  that  regiment.  Hfltt.  therefore,  that  the 
United  States  could  not  have  accepted  into  its  service  a  man  as  colonel 
of  surh  regiment.     P.  40.  SSS.  Apr.  SS,  1890. 

n  F  1  b  (2).  A  man  claimed  recognition  an  captain  in  the  Pierre- 
ponl  KiBea.  Held  that  as  no  aiich  such  organization  was  ever  law- 
fully mustered  into  the  military  8er\-iee  of  the  United  States,  no  such 
oflice  as  captain  in  that  organization  ever  existed  in  the  oiililar)'  serv- 
ice of  the  United  States,  and  that  therefore  the  claimant  could  not  be 
recognized  as  an  officer  holding  such  office.     C.  SSSSI,  Nov.  S£,  1909. 

n  F  1  b  (3).  The  so-called  Quartermaster's  Volunteers  of  1864, 
composed  of  clerks  and  other  civilian  employees  of  the  War  Depart- 
ment, were  not  authorized  by  statute  lol>e  forme*!  into  a  volunteer 

'  TIm  Attonuy  GcbmuI  hns  hold  tliat  "to  t;ivn  n  riiiz<*n  the  rtatua  of  the  United 
States  M)I<lieria  the  Volunleer  Army,  his  coDMDLsnd  that  (>(  the  UnitfidStatMaro  both 
neceanrv,  and  the  formality  whii-b  ntarlu  thiaBgrM-'tucut  of  Uiu  two  parilw  to  the  oon- 
tiact ana  the  commeDca^ncnt  of  t1i«  oblientiomi  tli9r«iinit<rr  in  tlin  aiMMeria . ' '  (23  Op. 
Att)-.Gfln..4(lR.)  HebualM)i«ldthal"ltiaovidentthattb<we«liou«nH>-iiici>llyuuI 
mentally  inciioiu.!ljil«d  for  military  duly  diauLd  never  ba  roceived  iou>  tba  muitarf 
sgrvicvof  tho  United  StBt«)i,and  itietiiiMtionof  fitadwund  unfitnoMot  araUltJaaian 
reporting  iindtT ft  c.«1l.cBu  only  bo  d«tvnalned  at  UieioBpoction  which  isroquirvd  to 
be  made  ua  iiraUmiusry  to  muxicr  in;  the  purpoaw  of  the  bw  bi>iii|t  to  prevent  the 
arrnitiiiico  into  the  military  ecn'ice  of  the  UDiled  States  of  officer*  and  m«a  unfit  for 
thatwrvice."    (^Id.,«l.) 
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ui^&nixalion,  nor  were  Ihey  authorized  (o  be  paid;  nor  we 
mustcrv-d  inlo  the  military  scmce,  nor  mtistored  oiit  or  disohai 
from  it.  They  were  merply  a  civilian  body  orijamzoil  »ith  a  vien 
stTvic*  during  tlie  tcmporaVy  finprg<'nrv  tliat  niiglit  arise  througli 
invasion  ol  Jlaiyland  by  the  <>npniy.  )leld  tbal  the  ofliccrs  of  8u< 
foiTC  did  not  hold  nflioo  in  the  military  eHtablLihment.  P.  St, 
Apr.  SS,  ISS9:  Sg.  ^SS.  Fch.  12,  1890.    ' 

n  K  1  c.  A  niiin  rUiratsi  that  ho  was  a  volunt«er  fti<J-de-<rAmi 
the  Civil  War,  and  afl;od  that  hie  numi>  Iw  pUc^Kl  on  tliu  muHter  1 
and  a  tlischarge  i^supd  to  him.  flfM  that  since  there  was  no  fl 
ofltre  or  portion  known  t^  the  law  at  tho  lime  as  volunt'Oi-r  nid 
camp,  and  Hnre  he  had  made  no  enjiagement  with  the  GovemiB 
and  was  not  rau»t»>rixl  into  the  eemco  in  any  capacity  or  bonx 
T'nited  States  muster  rolls  or  reports  as  b«ing  littAcned  to  Btich  sen 
ho  could  not  be  rog«rdcd  as  having  bw-n  the  occupant  of  such  a  pi 
or  office.    P.  57,  -fff*,  Jan-  S,  iSSO. 

in  A  I.  Section  13  of  the  act  of  April  22.  1898  (30  Stat.  363), ) 
vidod  that  "Not  more  than  one  officer  of  tho  Regular  Army  a 
hold  a  commiswon  in  one  refitment  of  the  Volunteer  Army  at 
Biimctimc."  Tlioact  of  May  II.  I  SOS  (.-JO  Slat.  40S),  which  provi 
for  the  orfianization  of  a  volunteer  brij;nde  of  enfrfnc^rrs  in  additio] 
the  Voiunleor  Army  nutborizod  in  tho  act  of  April  22,  isgs,  provi 
that  "Not  to  exceed  three  officers  of  the  Corps  of  Kngineors  of 
Rf^gtlla^  Army  may  hold  volunteer  commlsaons  in  any  one  recimen 
thevolunto(>rbrif;iuloof  fiit^inoersntthesaraoiimv."  Hiid  llmtwa 
thme  two  laws  two  officers  might  be  taken  from  the  Engineers  i 
one  from  another  brunch  of  the  Regular  Arnn'  for  apjtointmeni 
the  vohinteor  brigade  of  engineers,     P.  4371,  Junt  IS,  1898.         \ 

m  B  1.  Ifeht  that  voUmtecr  soldiers  may  be  transferred  to 
Rogtdnr  Army  and  there  sene  the  unoxpircd  term.     0, 4^45,  JvJi 
1898.     And,  under  the  act  of  March  1,  1887  (27  SUt.  436),  to 
IIosj)ital  Corps.     C.  41£S,  May  17, 1898. 

ni  n  2.  Held  that  there  is  no  lefcisl&tion  which  would  prevent 
enlintmont  of  colored  cooks  m  while  rcg^menti<  of  volunteers,  i 
that  therefore  such  GiiliBtment  would  be  legal.     C.4715,  Atiff.  J,  U 

IV  A  1.  An  order  issued  by  the  War  Department  directing 
muster  out  of  volunteer  troops  must  be  rt^gardcd  ns  promulgated 
BUthoritv,  since  it  can  he  issued  only  by  authoritv  of  the  Secretai^ 
Wot.  fitJd  thai  such  order  is  a  retridalion  with  ref<Tenco  to 
administration  of  the  Army  which  the  President  has  the  const 
tionol  authority  to  make,  and,  as  such,  it  has  the  force  of  law.'  A 
p.  S19,  Nov.  19,  1863;  C.  6980  and  SOSS.  Stpt.,  1900. 

IV  B  1.  Paraarapii  1  of  General  Orders,  No.  108,  Adjutant  Genef 
OHice,  piiragrauh  IS  of  General  OrdersjNo.  1 24, of  1898,  and  paragr 
2,  General  Ortlers,  Xo.  J3,  Adjutant  General's  Office,  1899,  provi 
that  when  an  orguniKation  is  mustered  out  the  whole  organizaj 
will  bo  eonsidcrcd  to  have  been  mustered  out  except  certain  clasM 
absentees.  ITfld  that  General  Orders,  No.  124,  of  1898  had  tho  ai 
effoct  as  General  Orders.  No.  1  OR,  of  186."^,  viz,  to  discharge  all  ah 
notretJiined  in  service  ny  competent  authority,  and  that  the  I. 
tions  of  1899  accomplished  notnlng  more  except  that  under  tlio 
lations  of  1899  the  retention  in  service  after  muster  out  of  an  ' 

>  Publithed  to  War  Depanaieat  circular  ol  BvfL  20, 1900. 
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zfttion  must,  in  order  t«  be  valid,  bo  by  »pwiiil  auUiority  of  the  Wur 
Department.  C.  81)68,  Sept.  U.  iSOO;^  6980,  Sept.,  1900,- 10141, 
Api\  i,  1901;  I310S,  Aug.  9,  I90£. 

IT  li  2.  An  ordor  piirjjorted  to  dismiss  an  officer  who  has  been 
miistt.Tod  out  of  tho  stTvice.  Held  that  it  was  nlisolutety  void,  P. 
45,67  Jail.  IS,  1891. 

IV  IJ  3,  Tlie  miiHtt-r  out  is  a  formal  discharce  from  the  Army, 
making  a  ouldk-r  ii  civilian  and  tcriiuniitiiii^  hU  iiulilnry  uiiDiurity  and 
iuri^tdirtion  ovor  him;  even  as  the  muster  in  converted  tho  ci^'ilian 
uitii  a  soldier,  »o  the  niU!>tiT  mit  converts  tho  soldk-r  into  a  civUiun. 
P.  46,  S37.  Mar.  SO,  1891;  65,  105,  May  gS.  1894;  ("■  9596,  Jan.  S, 
190L  I00S7  Mar.  S8, 1901;  10865,  JvJy  15,  1901. 

Iv  B  4.  The  Uniled  Stnti>a  may  have  as  a  matter  of  fairness  pro- 
vided fur  the  transportation  to  their  home's  and  the  suhsintenfie 
en  route  of  persons  must<>n.'d  out  of  the  service.  Ilrlil  ihat  this  was 
not  Ix-caii!*!'  they  were  soldiers,  but  becau.'te  tiiey  had  been  soldient. 
IhU  furllier  that  if  it  had  been  inf<-ndfd  that  they  should  remain  in 
the  service  until  the  "disbandment"  tliey  would  not  have  been  mus- 
tered out  unti!  then.     P.  61,  glO,  Jan.  5,  1892. 

IT  B  5.  lifld  that  a  discharge  certHlcate  is  not  necessaix  to  effect 
a  muster  out,  as  the  nnisteir  out  is  a  foniial  discharge.  P.  65,  105, 
Mail  S3,  189/,;  C.  9358,  Jan.  S,  1901. 

IT  C.  IlfM  that  as  an  officer  in  a  regiment  of  Volunteers  fa  not  an 
officer  of  the  regiment  merely,  but  an  officer  of  tht>  VolunU'er  branch 
of  the  Armv,  he  mav  be  helrl  in  ser^nce  after  the  muflt«r  out  of  his 
rcjfimenl.     C.  507S,  'Seat.  S8.  1898. 

IT  ('  J.  General  Ort/ers  108,  Ad(ul«nt  General's  Office,  IS63,  pre- 
scribed  that  wlienever  Volunteer  ti-ooptt  were  nnist<T«il  out  of  the 
service  the  entire  i-eaiment  or  other  organization,  except  prisimeis  of 
war,  wouKl  be  con-siden-d  «s  mustered  out  at  the  same  tmie  and  [dace, 
but  lield  that  neither  that  regidation  nor  similar  provi^dons  mcor^ 

Sorat«d  in  General  Orders  121.  Adjutant  General's  Office,  ISftS,  and 
leneral  Orders  13,  Adjutant  General's  Office,  IX'JS,  are  apnIicaWe  to 
oflioers  and  enlist«d  men  specially  retained  in  service  after  tno  muster 
out  of  the  organizations  to  whicli  ttiey  belonged,  beeauso  in  such  case 
the  exceptions  ai^  ordered  contemporaneous^  bv  tho  same  authority 
that  made  tlie  rule.     C.  896$,  Sept.  14.  1900> 

IT  ( '  1  a  (i ).  As  a  genera!  rule  an  officer  or  enlisted  man  of  Volun- 
teei-s,  who  wa.s  not  acluidly  mustered  out  nf  .*ervire  with  his  com- 
mand, must  be  considered  as  having  been  reluinod  in  the  military 
sei-virc  of  the  Unil<Kl  States,  notwithstanding  General  Orders  No.  JOS 
of  1863,  and  other  orders  and  circulai-s,  of  similar  import,  provided 
that  he  was  retaine^l  in  service,  or  militarv  control  was  exercised  over 
him,  b>'  competent  authority.     C.  SOTS.  Srpt.  SS,  1898. 

IV  C  I  a  (2).  An  ofiicer  or  enlisted  man  so  retained  in  service,  or 
subjected  to  military  control,  must  be  c<in8i<leied  Ut  huw  be4>n  in 
service  so  long  as  he  was  actually  so  retained  or  subjected  to  control. 
C.  5075,  Sfpt.  28,  1898. 

rv  C  I  a  (2)  C(i).  Under  General  Order  108,  Adjutant  General's 
Office,  1803,  all  men,  both  present  and  absent,  who  belonged  to  a 
certain  organization  were  mustered  out  on  tho  date  of  the  muster 


L 
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»ut  of  lt)o  orgoniMlioi)  tu  whicli  they  belongecl,  unless 
retained  in  service  by  c«nip<M*nt  nulhority.  V.  896g,  Sept,  1j^ 
Ilrld  tlint  a  "comfiflerit  authority"  was  the  or(l«r  of  nny  au[H 
whom  it  wns  the  duty  of  Iho  person  kept  in  the  eomco  to  n>«pecb 
obey  while  in  the  service,  ntiu  who  would  have  had  authority  to  i 
such  ordiT  to,  or  i'xon-ise  coiitrv>l  over,  tho  Ktihimhimt«  olhco 
enlistpd  ninn,  wlillc  the  latttT  was  in  tho  sprvico.     ('.  5^75.  Sept.,  Xi 

IV  V  I  a  (2)  (/->.  Oeiiei-Hl  Or.h'^r  i:i,  A<iii)timt  General's  Offic*,  1 
inudo  provision  for  tlio  oxocutioa  of  tlie  «cl  of  January  12,  1 
(^0  Stat.  7S4),  which  provided  that  the  dtschai^e  of  otficers 
<Milt»t«d  men  fnmi  tlic  Volunteer  forcfiH  of  tho  Uuit«d  States  shj 
aa  far  as  practicuhlo,  tuko  cfTect  un  the  <iate  of  the  mu9t«r  out  oE 
tir^anization  to  wliich  tliey  l>clnn^©(J.  Hrtd  that  under  tliisi  i^ 
Ifitioii  thu  8ecretar\'  of  Wur  liad  authority  to  retain  in  ^rvice  nifl 
and  enlisted  men.'  C.  5075,  Sept.,  !8f)8;602l,  .hihi  7,  lS&9;7i 
Jnn.  S9,  imt:  896$.  Sfpt.  I4,  imi:  09S0,  iVyrf.  IS,  idffi. 

IT  C  1  b.  Held  that  ofiicers  and  enlistwl  men  who  were  retaj 
f<ir  the  service  or  convenience  of  tlie  Governmont .  or  hy  reason  til 
refusal  or  nc<;lect  of  superior  oflictTS  to  ctkusu  thi'm  to  l>u  discha) 
were  not  mustered  out  at  date  of  muster  out  of  organization ;  but  I 
dct^crtent  At  lame  or  alwcntccs  with  ur  without  leave,  at  the  dat 
muster  out  of  tlieir  commands,  or  any  ji«rsona  who,  throutfh  fan] 
Delect  of  t])«ir  own,  faile^l  to  be  mu»t«red  out  or  dt^ehametl  ad 
proper  time,  or  those  who  were  permitted  to  remain  under  pa] 
militarj'  control  solely  for  their  own  comfort,  convenience,  or  sal 
»ucli  a»  xiclc  or  wounded  men  undeif^oin^  troiitmcnt  in  honpita 
elsewhere,  were  not  so  rctaino<l  in  the  service.     C.  6<l75,  Sfpt.  2S,  H 

IV  V  1  e,  Htlii  that  it  wius  proiicr  to  rctam  in  the  service  oDiccf 
euttstcd  men  of  lh«  Volunteer  torces  after  the  muster  out  of  t 
regiments  in  ISflil,  for  tlie  jmrpose  of  hrin^int;  them  I0  trial  bjug 
martial  for  offenses  charged.     C.  5767,  Jan.  31,  18&S.  ]■ 

rv  D  I  a.  Hfld  that  the  true  date  of  muster  out  a  the  d«ln| 
the  »ri;uni/.iition  or  individual  was  actually  mustered  nut.  B. 
j^,  July  S2,  1865;  P.  44,  450,  Jan.,  1891;  46,  101.  SSS.  £4$,  i 
and  Apr..  S891;  51,  ISO,  Dec.  1891;  C.  9888,  Jan..  1897;  6621.  / 
1899:  7451.  Dtc,  18  1899:  S7Sg,  Au(/.  S.  1890:  8963,  Stpt.  I4.  lOOfi 

IV  D  1  a  (0-  Wien  it  w  clearly  i4l»>wn  by  tho  ollicial  reconls  ( 
a  Vohmt«H>r  or'anixation  was  actually  musterotl  out  of  thu  milil 
8er\"ico  of  tho  United  States  on  a  certain  dale,  hfld  that  that  < 
should  bo  nccejit^-d  as  tho  true  dale  of  the  muster  out,  ref;nnllo4 
tho  date  which  may  have  been  fixed  in  advance  for  the  muster  oul 
of  the  date  to  which  payment  wn.'<  made,  or  of  the  date  of  disclii 


entered  upon  tho  (Iischar);o  certificalvs  that  may  buvo  boon  fA 
to  men  mustered  out  of  the  organisation.  0.  745/,  Dec.  18,  ll 
87fS,Aw/.S.  1900. 


rv  T)  1  ft  (2)  (a),  t'ertnin  Volunteer  officers  who  were  absent  . 
leave  from  their  commamis  were  ordered  bv  the  Frc«denl,  on  ] 
0,  1865,  to  he  honorably  mustered  out  of  t^ie  sor^'icc.  t«i  date  *' 
fiftoenth  instant,"  and  to  appiv  immetliatcly  1>>-  letter  for  tj 
muster-out  and  <ii:^rhaip:(  certificates,  Ilrld,  that  the  miist«r 
operated  in  thut  case  on  the  15th  in-ttant,  though  the  mast«r-out  I 

— -  -1^ — , —  a 

'  Sw  0.  O.  108,  A.  G,  O  .  1S83;  G.  O.  13,  A.  0.  0..  !(»«.  and  fl.  0.  124.  A.  G, 
IWW,  lor  EQUBIvr  out  rtiKiilalionn 
*  This  optuicui  WM  publishMi  lii  Ww  llepannent  circular  «(  Repl.  M.  11 
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tlisclini^  pftp(!i-»i  nmv  uul  hav«  reaohed  Umim  oflicon  unlll  ofu-i-  thai 
<!at*.     C.  1636,  Oct.',  18&5;  1945,  Dec,  189S;  IOI4I,  Apr.  £,  1901. 

XV  Dl  »(2)  (6)  [I],  S<^'Clion  !2i.f  iho  actof  March  2.  )8itO  (30  Stut. 
yso),  provniled  that  "such  increased  Rpf;ular  and  Volunteer  force 
shall  conLiniii'  in  gi-rvic*  only  <liinng  tlie  m'ccssily  lln-ivfnr,  and  not 
Inter  than  July  1,  1901."  //rW.  that  oH'iccre  and  t'olistod  men  of  such 
foi'ce,  in  the  absi^ncc  of  renioilial  le^alation,  coswd  t«>  l>e  in  tho  tuihtai^ 
B^-rvJce  ou  the  30lh  of  Juiie,  1901.     C.  11860,  Jan.  6,  1902.' 

IV  D  1  a  (2)  (6)  [2].  The  act  of  July  17,  1S62  (12  Stat.  594),  pro- 
vided that  the  nien  compoMiug  rogimcutal  bunii»  should  be  mustered 
out  of  the  Bej-vioe  witlun  30  days  after  the  pasaaife  of  the  act.  Held, 
that  the  act  was  directory  only,  and  ilid  not  i»viilidftt<i  Sfr\'ice  con- 
tinued beyond  the  tiiue  indicated  by  reason  of  the  failure  of  the 
proper  nllicer  to  must«r  out  the  men  at  tho  tinm  when  the  law  pro- 
vided that  it  should  bo  done.     P.  52,  S92,  Mar.  IS,  1892. 

IV  D  1  a  (3).  A  Volunteer  soldier  was  absent  at  the  date  when  the 
expiration  of  his  term  of  service  arrived.  A  detachment  from  his 
organization,  whose  aervice  ended  on  the  same  date,  was  mustered 
out  on  that  date  on  the  detnclimeut  roll.  H<hl,  tliat  the  absent 
soldier  was  not  mustered  out  as  of  that  date,  under  the  p^o^•isionft  of 
(Jeneral  Onler  Ni>.  IdS,  Adjutant  General's  Ofhce.  ISta.  but  was  niu»- 
tered  out  at  a  later  date  when  he  received  notice  of  his  discharge  in 
tie  hosiiitftl,  where  he  waa  bein^  treated  for  wounds.  ('.  1297,  June 
19, 1895. 

IV  D  1  a  (4)  (a).  General OrdereNos.  IDS  of  1863, 124  of  lSOS,and  13 
of  1899,  Adjutant  General's  Office,  fix  the  general  policy  that  Volun- 
teers who  are  absent  at  tho  dale  of  muster  out  of  their  organizationa 
sliall  he  held  ti>  have  bi>«n  mustered  out  at  the  date  of  muster  out 
of  the  orsoniztttion  to  which  thev  Ix-hmfied.  C.  6980,  Sept.,  1900; 
8962,^  Sept.  14,  1900;  10141,  Apr.  2,  1901;  13103,  Aug.  9,  1902. 

IV  D  ]  a  (4)  (6).  A  Volunteer  soldier  was  absent  without  leave 
at  the  time  his  repment  wa.^  mustoreil  out  anil  tlio  Voluntwr  forces 
were  disbanded.  Hrld,  that  upon  the  muster  out  of  the  Volunteer 
forces  he  became  a  civilian,  and  that,  being  no  longer  in  tho  service, 
he  Could  not  laU^r  be  tliachnrged,  but  that  a  cerUncatu  to  that  elTect 
may  be  given  liim  bv  the  War  Department.*     C.  18464,  Jvly  8,  1902. 

IV  D  )  a  (4)  (c).  Cnder  the  provision-t  of  General  Orders,  No.  108, 
Adjutant  General's  Oilice,  1863,  soldiers  who  were  prisoners  of  war 
when  their  company  was  mustered  out  were  to  "bo  conaidiQ'ed  as  in 
tho  sen'ice  unttl  tJieir  arrival  in  a  loyal  State,  with  an  atlowuuco  of 
time  necessary  for  their  retuni  to  their  respective  places  of  enroll- 
ment." Hflfl,  in  the  caj*e  of  a  soldier  wlio  was  a  prii^oner  of  war  at 
the  time  liis  company  was  mustered  out  but  who,  after  release  from 
captivity,  was  fiirloughed  and  ordered  to  report  at  a  military'  post 
on  a  certain  date,  Iliat  he  was  in  the  serv'ice  until  the  date  designated 
for  him  to  report  at  such  post.  lirUt  further  that  he  should  be  con- 
sidered to  have  been  mustered  out  on  that  (leagiut«d  dat«.  P.  64, 
430,  .'W.  25, 1894. 


IV  1)1  aC5)  (a). 
Dutenant  of  Comp     _^ 
was  abohshed  by  the  act  of  March  3, 1863. 


>)  (a).  A  person  hold  the  office  oF  supernumerary  second 
heutenant  of  Company  G,  Elovonth  KentucW  Cavalry,  which  office 


Z/fZt/.  that  at  the  abolition 


'  Published  in  Wax  nepuTm«iit  circular  ot  M«v  26,  1902. 
*  Ptibll«h«d  ill  Wai  Departnivut  (.-ireuUr  of  S«p(  SO,  1000. 


•See  Wftrl)ep«ulincnlrimil.irof  Juno  1,  1901. 
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of  the  office  tho  oi-cupnut  nivortctl  U)  the  stntu^  of  cJlizvn  nc 
no  musUT  out  wna  r»M'<'SiS«ry.     P.  5S,  4511,  Hay  HI,  I89t. 

IV  I)  I  •  (5)  (ft).  Hfltl,  thftt  voluntoera  who  hud  boen 
&om  tho  rolls  as  daserliirs  procediu'g  the  must«r  out  of  thctr  orfftiBi 
tions  were  uot  RUMtt-rcd  out  nt  the  dftle  of  muster  out  of  tlicir  org 
iziitioHH,  but  were  separutvd  from  the  service  bv  the  oper&tioi 
beiiiK  dropiHMl  frum  tJin  roUa.     C.  6980,  Sept.,  ISOO;  8968,^ 
l!)0O;  10141,  Apr.  2,  1901;  13103  Aug.  9,  1908. 

IV  D  2  &.  In  the  case  of  a  Volunteer  soldier  held  in  the 
by  proper  uuthority,  aft^r  the  rau»l4>r  out  of  ia»  organization,  t 
that  his  discharge  takos  effect  oti  tlie  date  when  he  receives  no 
that  lie  Lux  been  dis<-h>iri:(Kl,  hut  ihiit  if  he  bo  not  held  in  servicl 
proper  authority  Ms  dischttrKe  tukcti  effect  on  the  date  of  the  mu 
out  of  the  orgniiization  to  which  he  belongs.  C.  6980,  Sept.  18,  li 
896i,  Sept.  14.  1900;  955$,  Jan.  2, 1901.  ' 

IV  D  2  a  (1).  An  ofBcer  who,  havins  been  retained  in  ae/^ 
uftor  his  commnud  has  been  inu^lerea  out,  was  ordered  by  ' 
Adjutant  General,  or  bv  other  competent  antliorily,  to  pron^ef 
his  homo  and  re|K>rt  by  fetter  to  The  Adjutant  General  for  dis<--hal 
must  be  con^dercd  to  have  huon  in  sen'tce  until  he  re<^eived 
order  for  his  discharge,  or,  in  case  it  can  not  be  ascertftined  wbe( 
received  notice  of  iiis  dischnr-^e,  until  the  date  of  the  order  direel 
Ua  di9charjE;e,  provided  Diat  it  appeara  tliat  upon  receiving  the  01 
to  go  to  hU  homo  nnd  report  tie  obovMi  tlio  order  n-ithoul  del 
C.  6075,  Sept.  28. 189S;  mO,  Feh.  It,  1897.  ■ 

IV  D  2  ft  (2).  An  officer  or  enlisted  man  who  was  retained 
service  after  the  muitter  out  of  his  coiiimnnd  and  was  subseauel 
ordered  to  report  to  the  chief  nnistering  otficer  of  his  State  lor 
chaive,  muitl  do  cooiudored  to  hu^'e  been  in  ser\*ico  until  tlio  dab 
the  U8ue  of  that  discbarf;«,  provided  that  it  appears  that  he  oba 
hia  order  and  reported  to  the  chief  mustering  oflicer  of  his  a 
without  delav.     ('.  6075,  Stpi.  US,  1898. 

IV  D  2  a  Ol).  Neither  an  officer  nor  an  enlbte<l  man,  retainei! 
ser\'tce  or  subjected  to  inihtnr>'  control  after  the  mui!ti>r  out  oC 
ooDUnaud,  who  voluntarily  withdrew  himself  from  such  servioj 
control  without  permission  from  the  proper  authority,  or  who  f4 
to  promptly  obo^'  an  order  to  proceed  to  nis  home  and  rei>ort  to  I 
Adjutant  General,  or  an  order  to  report  to  the  chid  nitistcring  ofl 
of  liis  State,  must  be  considered  to  have  been  separated  from 
service  on  the  ilate  on  which  lie  withdrew  himseJf  from  military'  < 
trol  or  w>w  relieved  from  duty;  and  if  that  date  is  not  luicertuina 
then  luB  service  must  he  considered  to  have  terminated  on  the  dat 
the  last  otik'ial  order  issued,  ur  tho  last  official  act  done  to  or  conq 
ing  him.  while  he  was  still  actuallv  rendering  militarv  serviou  or' 
under  actual  military  control.  C\S075,  StpU  SS,  18^,  SS40,  jJAj 
1897.  ^M 

I V  D  3  a.  There  can  bo  no  such  thing  as  a  man's  hdng  must^l 
from  the  military  service  nunc  pro  tune  any  more  than  a  man  can 
mmc  pro  tUTu.  Even  as  a  man  has  to  hve  unlil  he  dies  ami  can' 
be  killed  after  he  lias  ceased  to  live,  so  a  soldier  must  remain  a  sol 
until  he  chsngos  to  the  status  of  civilian,  and  can  not  be  ehnneni 
the  status  of  civilian  years  after  lie  hns  cossmI  to  be  a  soldier.  P; 
83S,  Mar.  SO.  IS9I.  '  mid.  that  we  can  not  by  order  create  a  i 
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to-day  and  rany  the  same  back  to  a  date  and  there  set  it  up  as  a  fact 
occurring  on  tliat  date,  whcroaii  in  rcalitv  no  siicli  fact  then  ocourred. 
li.  16,  4U6,  July  22,  1865:  P.  U,  450.  Jan..  1891;  AS,  101.  ZSS,  $4$, 
Mar.  and  Apr.,  imi;  51.  ISG,  Dec.,  tS'Jl;  0.  28S8,  Jan..  1897;  7^51, 
Dec.  IS.  1899;  87S2.  Avg.  S.  1900;  8963,  Sept..  1900.^ 

IV  D  3  b.  An  officer  was  retained  in  the  service  after  the  muster 
out  of  his  organiiuition  for  the  purpiMc  of  hi^  (riiil  bv  ooiirt-niartial. 
tUld,  in  one  case,  that  pendinp  liis  trial  he  niav  not  Be  mustered  out 
as  of  a  date  previous  to  the  trial.  R.  12.  e72,'Sfpt.  25,  1865.  Htlel, 
in  another  case,  where  the  officer  was  acquitted,  that  he  may  not  be 
mustered  out  aa  of  a  date  prior  to  the  propcedings  of  the  court. 
R.  16,  406.  July  22.  1865. 

IV  D  3  c.  Utld  that  after  a  Volunteer  Armv  has  passed  out  of 
exiatcnce  there  is  no  aullioriiv  of  law  under  wfiioii  llio  War  Depart- 
ment can  chftHf^e  the  record  of  muster  out  of  n  soldier  sn  as  to  maKe  it 
appear  othorwwe  tlian  as  shown  by  the  ollk'ini  records.  P.  S5,  355, 
Oct.  3.  18S9;  C.  9170.  Oct.  24.  I9O0. 

IV  K.  Held  that  an  officer  will  be  mustered  out  with  the  rank  which 
he  actually  has  in  connection  with  the  ofrice  into  wliich  ho  has  been 
mustered,  and  that  he  can  not  he  muatered  out  n-ith  a  certain  grade 
simplv  because  he  is  performing  the  duties  of  an  officer  of  that  grade.* 
C.m4,^^t>.gS,190l. 

IV  F.  A  legal  muster  out  of  siirvice  of  an  officer  can  not  be  revokwJ. 
R.  6,  478,  Nov.  S,  1864;  11.  197.  May  1,  1865;  25,  64I.  May  8.  1868; 
P.  S5,  SOS,  Sept.  30,  18SIK  Wliile  the  Volunteer  Armj  was  in  oxist- 
ence  a  muster  out  not  secured  by  fraud  through  misrepresentation 
(fi.  6, 661.  Dec. 28,  ;Ae4), or  through  wll  hholding  evidence  (R.  20, 584, 
May  I.  1866),  was  irrevocnhlc.  llut  /ttld  that  after  the  Volunteer 
Army  had  passed  out  of  existence  there  is  no  authority  of  law  under 
wliieh  the  War  Department  can  change  the  rcroni  of  a'soldierso  as  to 
make  it  appear  otherwise  ihaJi  as  shown  bv  the  official  records. 
P.  S5.  355,  Oft.  S,  188.9. 

IV  G  1.  Held  that  while  a  volunteer  army  was  in  existence  a  muster 
out  secured  bv  fraud,  misn'presentation,  nr  withholiiing  evidence, 
waa  revocable.'  R.  6. 661,  Dec.  28.  1864:  11,  463,  Feb.  21,  1865;  SO, 
584,  May  1,  1866;  £3,  169,  Aug.  11.  1866. 

IV  G  1  a.  A^  it  is  a  gt'nernl  principle  that  fratid  vitiat«s  any  eoni- 
pact,  and  tliat  no  party  is  bound  by  an  engagement  or  obligation  into 
which  he  has  IxH'n  induced  \o  enter  through  the  fraud  or  false  repre- 
sent'atiun  of  another,  heid  that  in  cases  of  fraudulent  inust4<r  outi,  the 
Government  may  elect  to  treat  the  mustering  out  order  asof  nocnect; 
or  it  may  revoke  it,  or  diiicharge  without  honor  or  dismiss  the  officer, 
or,  onlef  him  to  be  tried  hy  court-martial  for  his  offense,  at  any  time 
preceding  the  passing  out  nf  cxistenc-c  of  the  volunteer  armv  to  which 
the  officer  belonged.  R.  It,  403,  Feb.  21.  1865;  S3  id..  12'l,  July  19, 
1866;  S5  id.,  8.94.  Mar.  14.  IS68;  P.  35,  35.  Sept.  30. 1889. 

IV  II  1.  The  War  Department  (The  Adjutant  General's  office)  ia 
mereiy  the  custodian  of  the  records  of  <tisbanded  vohmteer  oiiEaniza- 
tions.  Undoubtedly  there  wore  miuiy  things  which  should  have  been 
recorded  but  which  were  not  recorded  while  the  organizations  to 
which  the  records  pertain  were  still  in  theserviceof  the  United  Stales. 
This  fact  however  does  not  by  any  means  justify  the  department  in 


L 


■  S«o  Wat  DepartiueDt  circular  of  Sopt.  80,  IBOO. 
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unilertaking  to  alter  or  amenil  the  original  rcooixls  in  it«  custo 
as  (o  niiik«  Ilicm  ahuw  wliwl  it  uiHy  wtw  lip  thouKht  tht-y  oiig 
h«v<i  bwjn  niaiii'  to  sliow  originally.  If  such  &  jinH-fduro  wiiin 
niisKible  with  ri>f;ard  to  one  Hubji<ct,  such,  for  instance,  aa  tU 
chnrgrs  againRt  the  pay  of  enlisted  men,  11  would  bn  v<|ually  p4 
sible  wilb  rrguixl  to  an  iiiJinilu  number  of  (ith«r  subjects;  and' 
would  be  no  end  to  the  alteratioat  and  amendments  to  whici 
ivcords  might  be  siilijwted  in  the  coui'Be  of  years.'  C.  9170,  Oft., 
IV  IT  2.  By  General  Orders,  No.  13,  Adjutant  Oenend'jt  oflicc, 
)>Aragi-anh  lis,  Army  Keguiationii,  wfts  extended  to  otlic^-rs  of  1 
te«ra.  Section  3  of  tliia  order  is  a  regulation  in  aid  of  a  staluU 
the  "act  granting  extra  pay  to  oflic4>rs  and  enlisted  men  of  U 
States  vouinteeis,"  approved  Juuuaiy  V2,  181W,  and  with  , 
Regulations  I4S,  pnmdei)  a  means  of  detennining  whether  an  o{ 
or  8(il(lier'8  servieu  ha»  been  honest  and  faithm.  /7rii,  ther 
that  when  under  these  regulations  a  board  i»  appointeil,  it«  ap(ii 
finding  should  1h<  held  roneluitive,  am  sliould  aW  tho  decision  i 
commanding  ollicer  wbcu  no  board  has  been  appointed 
for.'     C.  640s,  May,  1899. 

exniM  nirrKnKKCX. 
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Htlatii^rml: See  Rakk  1!  BloC, 

Soviet m eounU /or niittmtnt St'  Rktihkmkxt  II  AS. 

TrM Sen  DisaruN  it  XV  1 1. 

VOLOKTEEK  BAKDS. 

3m  Amiy  Baku*  I  U  to  E. 

FunJtof. SeeGovKRMiRNr  AOKN>-ic» 

InHrumenlt See  Pi'BUl- pRorKRrr  Vllf  .^ 

ITujtiV See  Arpw>piiiAtiovii  I,X. 

f'oti  rxtkitngt  pr<tfitt See  Ooverkkknt  aoksciu  II  Jllj 

■  t'oder  datu  of  Mar.  2.  ISfU),  the  i^-rvbuy  at  Wur  Iwtid  lliat  "a  recoid  (»B| 
altered  unlMii  ibore  L*  oxprnw  pmviium  nf  Ibtr  kuthnriiint^  Kuch  ulleratiim. 
evidence  Is  filed  whieh  coiiviiK>M  ihu  otTieer  whoee  duiy  tt  u  lo  report  upou  a 
that  ttw  wcord  u  not  (timui,  Uie  foct  nii  nhown  by  ilie  record  will  be  nated^  loj 
by  a  remark  riiowinK  whnt  in  hM  opinioa  the  ctrmtX  mcnrd  abtnilii  bo.  It  u  (d 
pnipor  to  niake  a  uuie  iiiipoBlie  (he  tei-ord  believed  tu  b«  erroaeom,  to  »ho4 
tbc  n^Titct  rerard  i>.  ttud  where  the  cvideimt  Ici  nibiilanUato  the  f*ct  may  t>o 
Thi^  <Wi«iaD  should  lot  be  eoivlniod  to  nrtiliibit  ihp  comvtioti  ol  erron  in  a 
or  lecurd  uf  current  tn  recent  date  uliciv  uie  ollicer  who  Diade  the  recwd  nnka 
factory^  fxplannunn  Ji  irrititiK  i>l  mirh  (nmnoauH  rmxird  and  autlMrinsi  iu  eotnc 

'  Thi*  ebiiiion  w  .-oneurrad  iu  by  the  War  De^mrtnient  and  tlra  (allowing 
noted:  "Hereoiter  la  the  <a»c  oE  say  nfiieer  or  enlisted  man  ot  a  voluDt«wr  4 
ution  (hat  btitt  lii'en  miiitered  oat  at  Nerviro  B  record  nl  *Mrfi<'0  out  hoDOft  and  bl 
that  hM  been  made  afslrwt  Nic-h  offioer  or  enliated  man  at  the  time  <A  hia  dbj 
in  accordaDce  with  paragraph  H%,  Army  It«p)lallo»,  and  nectioo  3,  ufOotwfal  C 
Mo.  13.  A.  G.  0.,  1890,  will  bo  held  to  bo  cencluriv*.  No  cancel lal inn.  alteiiu 
anwodinent  of  eiieh  a  record  will  be  made,  and  all  applioitnns  fur  the  mncvll 
alteration,  or  ameudment  ot  iiurh  a  rt-ccird  will  be  denied.  raKardlon  at  any  i 
tMtPBony  thnl  may  bo  nuKmiriivl  in  iiiippnrt  (heient,  en  tho  ^uad  that  th 
DepMrtment  ha*  no  lawful  auihuriiy  lu  letiew  (be  dedolon  that  ww  : 
out  or  to  change  the  rcoord  at  that  docixion." 
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TOTE. 

I.  LOSS  OF  ON  CONVICTION. 

A,  Means  Coovionou  by  Civil  Court. 
I  A.  Where  s  State  statute  imposed  the  disability  of  loss  of  the 
right  of  the  suffrage  upon  persons  convicted  of  larceny,  kdd  that  the 
conviction  intended  was  a  conviction  by  a  civil  court,  and  that  a 
conviction  of  this  crime  by  a  mihtary  court  (even  if  convened 
within  tlie  State)  did  not  work  such  disabiUty,  or — ^to  enable  the 
soldier  to  vote  in  the  State — require  a  pardon  by  the  President. 
P.  S7,  6S,  Sept.,  1888. 

CROBB    REPEBBNCE. 

S«e  Residence. 

By  eitilian  employees See  Eight-hour  law  IX. 

Bu  dtterler See  Desertion  XIV  B. 

Member  of  gemral  court'martial See  AurictEa  oF  Wab  LXXXIV  C  I;  2. 

DiBCiPLiKB  IX  K  1  to  3. 

TOUCHES. 

Certifioation  of  by  Auuiont  and  Chxef  Cleri 

of  War  DepoTlmenl See  Civilian  emflotees  XVI  C, 

Forged, See  Public  uoney  II  B  2. 

Lost See  Discipline  X  I  7 

WAITEB. 

Acaitedright  to  be  present  at  trial See  Discifune  VIII  H  2. 

Amount  of  band See  Bonds  III  E. 

BoTid  of  contractor See  Bonds  III  A. 

By  adnwision See  Dibciplinb  V  H  2. 

By  pleading  general  itsue See  Discipline  V  E;  IXE2a. 

Defects  in  btdders'  guamnties See  Bonds  I  C. 

Defeclsin  bonds See  Bonds. 

ElamiiuUian  requirements See  Laws  II  A  1. 

Guaranties See  Contracts  XI  F. 

Guarantor  for  copartner See  Bonds  I  D. 

PUainbar See  Discipuns  IX  F  1  a  (1). 

Privilege  by  witness , Sbo  Disciplinb  X  H  1. 

R^ht  to  appear  before  retiring  board. See  Rbtirbhent  I  N  2. 

Ripht  to  discharge See  DiscnAKOB  IX  D, 

Right  to  pension See  Office  III  A  5. 

Sample  with  bids See  Contracts  VI  I. 

Time  limits See  Contracts  VII J  10. 

Travel  allowance  in  disdiarge  by  favor See  Pav  and  allowances  III  C  2  c  (3). 

Trial  hy  Government See  Discipline  V  A. 

Variance See  Discipline  V  D  4. 

WAB 

I.  DEFINED PagtlO.H 

A.  Classes. 

1.  Perfect. 

2.  Imperiecl. 

3.  Civil. 

4.  Mixed. 

5.  IndiftD Page  1055 

a.  Declaration  not  required. 

B,  Beginning  of  War. 

1.  DeclaratioD  not  neceesary. 

2.  Spanieh  Wat. 

3.  Philippine  insmrectioii. 

4.  Boxer  uprising. 

6.  Froclamation. 

a.  Should  call  od  citizens  to  coo|>ent«. 
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I.  DEFINED— €ontinued. 

t'.  Laws  op  War. 

1.  Defined. 

2.  Ruleof  DonintcrcouiM. 

a.  Civilians  may  be  put  under  Burveillsnce y, 

b.  Applies  M  aJiens. 

c.  Enforcible  as  to  newBpapei?  in  occupied  t«iriUny. 

d.  Violation  of,  is  not  ofTenoe  oi  «py I\ 

3.  Spies. 

B.  Muat  be  captured  injiagravtt  dtliclo, 
b.  Hostile  officer. 
a,  Hoetiie  Btragglet. 

d.  Gnivamen  of  offense, 

4.  Newspaper*. 

a.  May  be  BUpprtewed Pi 

5.  ffoapona. 

■.  Saber  may  be  sharpened. 

6.  Afl  to  property. 

a.  DeBtmclion  of,  iu  bait)?. 

(1)  Must  bo  borne  by  tufTerers, 

(2)  Any  compensation  is  bounty  rather  than  right. 

b.  Use  of. 

(1)  Real  property. 

(a)  Public  buildings Pc 

(i)  Trans  porta  lion. 

a.  Captured  property. 

(1)  Not  violation  of  article  5,  amendmenls  to  Const 

(2)  Not  impressed  under  seciion  34S;!,  Revi»ed  Siatui* 

(3)  Title  accrues  to  I'niled  States. 

(o)  Civilian  can  not  convert  to  own  use .  Pc 

(6)  Disposed  of  only  by  Congress. 

(e)  No  prize  money  in  Army. 

(d)  Petaonal  appropriation  of  property  is  a  r 

offense. 
(r)  Disposition  of  recaptured  property. 

[IJ  Of  loyal  owner Po 

[2]  Of  a  regimental  flag. 
(/)  Immovable  can  not  be  alienated. 

|l]  Use  of,  may  be  licensed Pe 

i.  Borrowed  properly. 
(1)  I-Yom  allies, 

e.  Seizing  of  property. 

(1)  Of  money  in  bank. 
I.  Taxes. 

(1)  Become  payable  to  military  occupant. 
g.  Mapping,  etc. 

(1)  Photographing  forlificatioDB  forbidden Po 

b.  Destruction  of  property  as  a  military  necessity. 

7.  Enemy's  govertmient. 

a.  Courts  enforce  local  law  until  suspended. 

8.  Military  government. 

a.  War  power — source  of  and  execution  of. 

(1)  Any  proper  law  of  military  government  after  pro 
tion  ia  valid  law Pa 
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L  DEFINED-Continued. 

C.  Laws  or  WAs^-Continued. 

8,  Militwy  government— Continued. 

m.  Wm  power— eource  of  and  execution  of—Continued. 

(2)  CommAnding  genenl. 

(a)  M»y  appoint  civil  coutla. 

(6)  Hky  remove  civil  offimlB PagtlOGS 

(c)  May  collect  tariff Pagt  1066 

[1]  On  cotton. 

[d)  Hay  deport  penone  for  ohim. 

(3)  Military  commiasiona. 

(a)  Are  criminal  law  courts. 

(b)  Juradiction. 

[1}  Source Page  1067 

(2]  Cases  that  arise  before  organisation  of  military 

government. 

[3]  Offenscfl  of  apy Page  1068 

[4]  Continue*  until  peace. 

[5]  Special  statutory  jurisdictioo  under  act  ol 

Harvh  3, 1867. 

(c)  Lack  of  jurisdiction. 

[ll  Not  xtaAfs  military  government . .  Page  1069 

[a]  Even  over  offensee  at  prison  camp. 
[2]  Over  civil  suits. 
{3]  Concurrently  with  courts-martial, 

(d)  Procedure. 

[1]  Of  court-martial  applicable Page  1070 

[2]  Action  by  convening  authority. 
[3]  Types  of  principal  cBses  during  Civil  War. 
[i]  Types  o(  crimes  durinR  Civil  War,  Page  1071 
[S]  Types  of  offense  against  prisonen  of  war. 

(e)  Sentence Page  1071 

(4)  Provoet  courts. 

b.  Continues  until  Congress  makes  other  proviskm. 
0.  In  Cuba  by  intervention. 

(1)  Duty  is  an  executive  one. 

(a)  Question  of  intervention  arises,  How?...  Page  1073 

(b)  Stepe  to  be  takeu. 

9.  Retaliation Page  1074 

10.  Flag  of  truce. 

11.  Prisonen  of  war. 

a.  Unnecessary  taking  of  prisoner's  life  is  murder. 

b.  Violation  of  parol  is  capital  offense Pagelff7S 

e.  Taken  from  enemy. 

(1)  Civil  employees, 

(2)  May  be  turned  over  to  civil  courta  for  trial  of  murder  com- 

mitted in  a  prison. 

(3)  Civil  courta  may  pass  on  etatua  of  prisoner  of  war  if  such 

prisoner  has  become  subject  to  the  court's  jurisdiction. 

(4)  Parol  does  not  authorize  prisoner  to  come  within  our  lines. 
(&)  Grounds  ityr  remission  of  sentence  of  prisoner  of  war. 

(a)  Enemy's  chaplain  entered  line  to  purchase  bibles. 
(6)  Termination  of  status. 

(a)  By  enlistment Page  1076 
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L  DEKINKD-OoBlinued. 

C.  Laws  or  W*ii— I'oulinuwl, 

11.  Priwnen  ol  WKT— rontiDuod. 

d.  Tak«n  by  the  enemy. 

(1)  If  under  HontiMica  at  illiini— 1  reiDain  in 

nolice  of  diamkMl. 

(2)  Pwol. 

(u)  Return*  to  duty  atalua. 

(b)  Paroled  iirwoner  nol  requirccl  Xo  rrlutn  1 

(c)  May  be  wwiicnMl  to  duty  not  in  contact ' 

(3)  EnliBling  in  enemy's  mof. 

12.  Writ  ot  habeM  corpui  mity  ha  nui^tendtd  . 

■.  RevMXiionut , 

I.  Public  muvable  propMy  Dot  nieoilioiieit  reinatu  proji 

fi.  Marhal  Law. 
1.  DeliiuMl. 

a,  Uodifled  det(i«e  of  Uw  of  wtt , 

(I)  Mililary  powor  nuprvmc. 

b.  Exifta  when  mililniy  t^vornmnnt  takr*  mnlnil. 
«.  Ccamuaidliig  gonenl  supreme  goreniur 

(1)  Hftjr  itup  suiU  Dftunitt  United  Statn. 
i.  When  tmefgeDcy  ceases  occwion  (or  nurtial  law  ; 
«,  Rvrocntion  of  RiwpMiMoa  of  writ  ol  bubcoit  oorpu*. 
i.  When  Federal  Iroopo  pra4«ct  S<at«  ihpy  af«  nr4  under  oa| 
of  Stat«  mutburitim 

F.  ExMxo  OK  Wab. 

1.  StiLic  jutlgu  imn  not  d»dde  when  war  mubt. 

2,  SpanUh  War, 

3.  Pliilippliif  iiiBUrrwiioo 

4,  Hospr  iipriiiriE. 

G.  NE»SPAPEn('0UHMPON0K(<TB. 

I .  Subjoct  to  mtiicory  coDtrol. 

I.  War  i»  tiiitt  sUt«  in  wliich  a  nation  prtxiccutm  ilH  riglit  hr. 
Ktftiee  bt'lligerent  in  a  war  are  indowndt'iit  nutioiut,  btit  if  I 
nWMSary  to  oon-ttitut^i  war  that  botii  partira  ha  actoiowlinlg 
indepenacint  nalioiis  or  sovorci^  Staios.  War  may  exist  if  t 
bflUig(>rentpartiea  claims  sovercien  righta  against  the  other.'  _^ 
May  9,  1907;  17609,  Mar.  SI,  1905.  M 

I  A  I .  A  perfect  war  is  one  which  disturbs  the  national  jwl 
trnnquillilv  and  hvs  the  foundation  of  even'  possible  act  of  faos 
C.77SI.  Maii9,lli07. 

I  A  2.  An  imixtrfect  war  \»  said  to  b«  that  whicli  does  nol  ea 
disliirb  l]i(>  public  tninquillitv,  but  in(«<rrupta  it  only  in  some  pi 
lurs,  as  in  the  case  of  reprisals.'     C.  7721,  J/ny  !).  I'OOT. 

Z  A  3.  A  cif-il  war  is  a  war  df  facto  existing  wilJiin  the  bord(4 
Stat«.»    C.  77?/ .  May  9, 1907. 

I  A  A.  A  mixed  war  is  doseribed  an  a  war  carried  on  Iwiw 
uution  on  one  sido  and  private  individuals  on  tliu  otJior. 
May  9. 1907. 

'  Tb«  Bank  of  tli«  CommoDHnilih  i<.  The  Cominisiotivr  of  TazM,  S7 
*  Pour  Fodenl  cwm,  884. 


WAR   I  A  5. 
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I  A  5.  Active  liostUitina  »Hth  Inrlinns  do  not  con8titut«  u  stiito  of 
lorcit'ii  war,  tlio  Indian  tribos,  won  wlioro  dislinct  poHtioal  communi- 
ties, oeing  aiibiflct  to  tjift sovereignty  of  llu*  I'liitiid  Stfttejt.'  Wurfftro 
)nuu£uriitfd  by  Indians  in  Utus  a  »]>(K-ii-»  vf  duEuostic  rebellion,  but  it 
is  so  far  aasimUated  to  foreign  war  that  during  its  pendoncy  and  on)l« 
theater  tiio  1aw»  and  usages  which  guvern  Hnaiippiv  to  person)!  during 
tjie  existence  of  a  foreign  war  are  to  be  recognized  as  m  genera!  pre- 
vailing and  operative.  Hfhl  that  the  mere  making  of  predatory 
incursions  by  purties  of  Indians  witji  wJioso  tribe  no  genera!  nostilitit^ 
liave  been  inaiiguratt>d  does  not  constitute  an  Indian  war.  C.  30-'>70, 
Nov.  S7,  1906. 

I  A  5  a.  No  forma!  declaration  of  war  by  f'ongross  or  proclnmalion 
by  tilo  PrnsidPTit  is  necessary  to  de&no  and  cliaructenzo  an  Indian 
war.  It  is  siifTicient  Uiat  Jiostilities  exist  and  military  operations 
am  carried  on.»     C.  77S1,  May  9.  1907. 

IB  1.  Held  that  a  state  of  actual  war  may  exist  without  any 
formal  declaration  bv  eitiier  party,  anil  this  is  true  of  botli  civil  and 
foreiiin  war.'     C.  17^09,  Mar.  Si',  1905. 

I  B  2.  The  act  of  April  2S,  ISflS  (30  Stat.  364),  declared  "that  war 
lius  existed  siiico  April  21,  lS(l.t."  HtM  Mint  a  stat*  of  war  between 
the  United  States  and  Spain  began  on  April  21,  189S,  C.  54B4,  Dte. 
1,  IS98;  157S4.  Die.  SS,  liMH. 

IBs.  Itdi  tJiat  the  insurrection  in  tlie  Pliilippino  Islands  was 
fully  initiated  as  a  state  of  war  by  the  battle  of  Manila  nn  February  4, 
180!),*  and  that  there  followed  a  rebellion  in  which  a  hostile  party 
occupieil,  and  lield  in  a  hostile  manner,  a  certain  portion  of  temtorv, 
declared  their  independence,  organized  armies  and  engaged  tfie 
tmopsof  the  United  States  in  hostilities  in  wliich  thirty  or  forty  thou- 
sand men  were  involve<l.  C.  80)7,  May  S,  1900;  IVOOS,  itar.  18, 
1901;  1S184,  Mar.  IS,  1902;  16754,  Dee.  SS,  190S;  WSi,  May  15, 
1906. 

IB  4.  Held  that  a  war  status  existed  in  bclialf  of  officers  and 
enlisted  men  of  the  Army  of  tlie  United  Statea  who  were  in  Ciiina 
beginning  with  May  26,  1*900.  This  gave  tJiem  the  increa.scd  allow- 
ajice  of  pay  for  service  m  time  of  war.     C.  16596,  Feb.  10,  1906. 

IB.'>aCl).  //fWtiiatif  a  stage  is  reached  where  in  tbe  performance 
of  hie  duty  "to  oxccuto  tlie  lanv  of  the  Union"  it  bocomee  necemory 
for  the  President  of  tlie  United  States  to  issue  a  proclamation  callii^ 
upon  the  itLSurgonts  and  otlicT  evil-disposed  persons  to  retire  to  their 
homes,  it  would  be  advisable  to  incorporate  mto  8uch  pnx-Iamatton  a 
clause  culling  upon  nil  citiziciis  to  cooperate  in  the  effective  suppression 
of  unlawful  violence."     C.  S0396,  Sept.  17.  1906. 

I  (.'  J.  The  law  oE  war  is,  in  brief,  the  law  of  military  government 
and  authority  as  exercised  in  time  of  war,  foreign  or  civil.  Its  usual 
lield  is  the  territory  of  a  conquered  country  in  tbe  occupation  of  a 
hostile  army;  it  issontetimes  extender!,  however,  though  geiioralty  in 

'  See  Worcester  v,  Gnnrjiia.  li  rpioin.  ilh, 

■Alaireu.  Tho  i'niicci  .sinriw.  1  i'l.  CU..  238,  uid  M&rbv.  Tbe  {Jnit«d  Suu«,  ^ 
<;c.CU.,  H7. 

■  PriU  CasM.  07  U.  $..  (LM  Sco  IlaKUO  Conventionii  i4  1007;  3fi  8tat.  221t;  aim 
MUitorrlAMrsulUniwdlJttiM with Supplemmituf  1011.  p.  14SI. 

•  Sf  ThomM  V.  V.  S.,  89  Ct.  CI  >.,  1. 

*  This  wue  dune  by  Presiilcnt  Wii^iiiietoD  in  hia  MoclaiMitioii  daU^  SnpL  1,  ITM, 
Olid  fa)^  Praiidont  Liiicoln  iu  liu  {iroclMUAtiou  eateil  Apr.  10  and  May  3,  IHBI, 
mpMtively. 


A  milder  form,  to  localities  under  "nurtial  law."  It  is  prop) 
pnrt  or  ttio  Uw  of  nntioiis.  though  its  application  rony  bs  maU 
Tarie<l  by  the  circum8tanc«s  of  tli«  country  or  the  people  bii 
undor  its  sway. 

It  is  a.  fundamental  principle  of  the  law  of  war  thai,  durinf;  4 
of  war,  all  comip^rriaf  intercoutse  b«tw«en  the  belligerenta  is 
dieted  and  nimle  illogiil  oxc«pt  when  nnd  whore  it  mnv  be  oxp 
authorized  by  the  Oovcmment.  Purine  the  Civil  War,  whi< 
n«]M'ct»  the  apjiliriition  in  gpncm!  of  the  laws  and  iisiigctrt  of  wiu 
ofisimilntod  to  a  foroij^n  war,'  all  trade  or  intercourse  with  the  eq 
exrept  so  far  aa  permitted  by  the  Pn>i«id«nt  tinder  authority 
C'on^osit  (or  in  rare  cases  by  a  cotunutiKling  generul  in  the  iiehf ' 
sentim;  tlie  Preeident)  was  neceesarilv  aiispended.*  if.  1 1,  6SS 
Gat.  Star,  and  A/yr..  186^;  t2.  S69,  Jan.,  1865;  I4.  «^/,  Mar., 
16,  67S,  Sept.  1S65;  19,  673,  Juhi,  186$;  SO,  $46.  Man,  1870. 

I C  2  a.  Wliere  a  party  arreatei)  in  attempting  vtilhout  aiithoi 
(.T089  the  Potoniftc  for  the  purpoee  of  holding  cotnmuniratioq 
persons  in  the  enemy's  country,  was  ordered  by  the  department 
mander — hia  ofiVnso  hKving  bwn  (-ommitled  in  n  dUtrict  ia  mi 
ocAMipalioii— to  btf  placed  under  mihtjiry  8iir\'eitliinre  and  to  fur 
bond  with  BufReient  sureties,  oliliginghimnot  to  attempt  again  < 
the  war  to  join  or  liolil  iiUciToureo  with  the  enemy,  htM  thai 
procee<ling  was  warranted  bv  the  laws  and  nuatoms  of  war.  R.l 
July,  1863.  jH 

I C  2  b.  Offenses  af^inst  the  law  of  nonintercounse  between^ 
ligerenta  in  time  of  war  are  no  lass  such  when  committed  by  forei 
Uitin  when  committed  by  citizetis.  Tlius  where  certain  persona, 
their  way  early  in  tlie  ci%'il  war  from  Scotland  to  South  Cat 
engftfl;e<l  for  a  consi<iornIile  period  in  the  mmiufnctiire  of  treasnry 
for  tiie  Confederate  authorities,  and  at  the  end  of  tiieir  emploj 
came  secretly  and  without  authority  into  our  lines  with  the  des 
roturnine  to  their  home,  htfii  Uiat,  tlioui;)!  British  mddect«,  the; 
identified  themselves  witJi  the  cause  of  uie  enemy,  aiul  were  pre 
umonnhto  to  trial  for  the  olfense  of  penetrating  our  milita  " 
violation  of  the  laws  of  war,    R.  15, 112,  Mar.,  1865. 

I  (;  2  0.  Ilfld  that  a  aystem  of  corresjwndence  which  had 
ccrted  and  maintained  botwoen  nortliem  and  southern  newspam 
means  of  an  interchange  of  published  communications  entiued  ' 
sonals,"  was  an  evasion  of  Ih©  rule  inleriiicting  intercourse  wi( 
enemy  in  time  of  war,  and,  not  being  within  the  regulations  estabj 

■  See  Prise  Cum.  2BlRck.,e6fi-9:  Dow  v.  Johoaon,  10  0u>;.  104:  Ximwa  v.  1 
Dillon.  372;  Pbilipap,  H«tcli,  id.STl;  tiandenoav.HMnn.39N  Vork.2»l;  j 
i>.  Ronra,  86  Ind.,  124;  Uatiiwra  ».  Com.  Ia«.  Co..  2  ituili,  €39;  H«dKM  v, 

>Tbe  Ouachiia  Coitmi,  6  WitUace,  S21;  Ooppell  v.  BiUl,  7  (d.,  US,  SH;  Ud 
United  StaU»,  8  id..  163;  Unitod  StAira  v.  (ir>Mnna>TT,  9  id..  72;  Moolsod 
Untied  StatM,  1ft  id..  3SG;HaBiilioor.  Dillb,2Iid.,  73;  MitclMll  o.  Ualled  ' 
id  .  350;  MtttUiHWd  v.  Mt^iua.  1  Qlki.  7;  Duw  v.  JohnMn.  10  id.,  IM;  Kenfaavj 
■ey,  lODMus  ,&U1;  I.icbor's  (netructioax.  (>.  O.  lOO.Wnr  Dapt..lS63,  ptf.SS.  1 
the  i>u«p«iud(iii  incident  kt  the  siute  of  war,  a  sueMnabm  of  coBUMrcial  lni4i 
with  the  enemy  wm  Bpei^ially  dimclcd  by  »rt  of  OongrMB  of  July  1$.  1881.  M 
ctumed  by  tlte  ProndeDt  oa  AtiH.  16,  1801.  By  authority  ecaifvnd  by  Ibl 
natute,  general  neuIatfoBe.  contwrDlag  coaunercial  iaWKeuiae  with  and 
States  derlaied  la  UMurKtioa.  wore  approved  hv  the  Praldm,  |i 
publialiml  in  G.  O.  S3,  DojM.  of  ibo  Gulf,  of  Apr.  it,  IflM. 
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for  oorrMpondenoe  by  letter  between  tJio  IJnf-s  by  flag  of  tni««,  should 
not,  however  itinocetit  might  be  many  or  nmst  of  the  conimuniculiODs, 
bo  sanctionod  by  tho  Oovernmpiit,  but  that  tJto  iiroprietora  of  tlio 
northern  newspapers  concemetl  ftliotiltl  bo  iiotiiioa  thut  unlns  the 
prat-tii-o  were  iliHrimtmuei),  they  wouhl  be  liable  to  be  proc4M>(}e() 
against  for  promotitij'  <.'urri-s|>uimun<'e  wit)i  tho  ciicniy  in  violation  of 
the  Ibwb  of  war  or  <>r  the  special  act  of  February  25,  1863.'  li.  tS, 
269,  Jan.,  I860. 

I  C  2  d.  A  mere  violation  of  llie  law  of  war  prohibittii!;  iiitorcoursft 
between  bellig«rent«,  «tmmitt<^l  by  a  rivilian  in  <:oming  without 
authority  within  our  liiifs  from  the  enemy's  <'Ountrv.  can  not  iipoperly 
be  regarded  as  attaching  to  him  tlie  character  of  llio  spy.  n.,  9,  9$, 
Mai,  9, 1864- 

I  ('  3  a.  The  spy  must  be  taken  inJtaffranU.  ddieto.  If  he  succeeds 
in  making  his  n^tum  to  his  own  army  or  country,  the  crimtt,  according 
to  a  well-settled  principle  of  public  law,  does  not  follow  him,  and,  if 
subsequently  captured  in  battle  or  othttrwisi',  he  can  not  properly  be 
brought  to  trial  as  a  spy.'  H.  5.  S48,  £86,  Nov.,  1863;  .9.  tOO,  Mav, 
1864;  S3,  4»9,  May,  1867;  C.  8644,  Sept.,  1896;  etdSS,  May  14,  tm, 
Oct.  SO,  1908. 

I  ('  3  b.  flTiere  an  officer  of  tho  enemy's  armv,  arrested  while 
lurking  in  the  State  of  New  York  in  the  <)isgijise  of  a  citizen's  dress, 
was  shown  t«  have  been  in  the  habit  of  paasm|;,  for  hostile  purposes, 
Uy  and  fmm  Canada,  where  be  helil  communicalinn  »ilh  agents  of 
the  enemy  and  conveyed  intelligence  to  them,  held  that  ha  was 
amenable  to  trial  as  a  spy  before  a  miUtarv  coiirti  under  the  statute. 
H.  11,  474,  Ffh.,  1866;  C.  215S9   May  14.  '1907.  and  Oct.  30.  1908. 

I  C  3  c.  Where  a  soldier  of  the  enemy's  army,  se)mrated  from  it 
on  its  retreat  from  Maryland  in  1^4,  was  arn-sted  afti'r  wandering 
about  in  disKuwe  within  our  lines  for  a  month,  seeking  for  an  oppor- 
tunity to  make  his  way  to  tho  enemy's  forces  and  joiii  his  refiment, 
held  tliat  he  was  not  properly  chargeable  with  the  offense  of  tlio  spr, 
bi)t  should,  becuuM*  of  hta  dit^uitK-.  be  |>iinishe<I  for  a  \'iolalion  of  the 
laws  of  war.  R.  11,  82,  Oct.,  1864;  0.  21629,  May  14,  1907,  and 
Oct.  SO,  1908. 

I  C  3  d.  Section  1343,  R.  S.,'  is  one  of  the  few  provisions  of  our 
statute  law  authorizing  the  trial,  in  time  of  war,  of  civ^ian^,  by  mili- 
tary courts.  The  majoril>-,  howevor,  of  tho  persons  bnoight  to  trial 
as  spies  during  the  Civil  War  wen-  merabereot  thuarmy  of  the  enemy. 
Tho  gravamen  of  the  offense  of  tho  spy  is  the  treachery  or  deception 
practiced — the  being  in  disguise  or  acting  under  false  pretenses.*    An 

■  See  O.  0. 10,  Dept.  of  Ibe  Esut,  ISeS. 

'  The  IcadinB  CMS  "&  tliia  p-^iiiL  in  tlii*  <x>untry  i)i,ln  tlio  Biatlttr  o(  MorUn,  iMxMlfld 
in  •(.'^  Barb,  (N.  Y  ),  142.antl:tl  Uuw.  Tr. -J2».  See&lsupaf.  1M,  G.  O.  lOO,  A.G.O., 
oll8fl3. 

Son  ttls>  Elngiie  ranvcnlion  nt  1007.  3(t  Rtat.  at  L.,  2241;  aim  Mililan^  Laws  ot 
United  SUiea,  irilii  Supplement  ol  1911,  p,  141)1.  SgHM  rtiun  be  tried  (Hague  CMW 
venilon.  1907). 

'Tbtaaection  providcn:  ".^11  rirni)nii  who,  in  tinwi nf  war,  ov  of  mbcillioD  againM  the 
mipreme  authority  of  the  riiiu'il  8<ai«»,  sliall  Iw  f»und  lurkiiijK  or  artimc  m  epiM,  in 
or  uhout  any  of  Uie  turtifioiiioiw.  jxisu.  <iiiiirl«rv,  ur  enaunpuwnlH  of  Aiiy  ot  the  araiiee 
of  tho  Untied  t^UvtoB,  orelarabMV,  •hall  i>«  (riablo  by  n  icncnil  omri-nuutitJ,  ur  by  a 
miliTAry  c<>mmiMion.  and  riiall,  «n  ooa^'lctloii  Uicnof,  aulfer  death." 

'Hnfk-ck.  hii  Uw.  «CK1  and  407. 
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offiwr  nr  aoldwr  of  Uie  enemy  <Uaoovere<l  "Inrfcinj;"  in  o! 
cump  or  post  uf  our  Army,  ilU^nlsed  in  tho  timfonu  or  ovprooi 
United  Stntea soldier  in  prima  fucie  a  epy.  anil  tiubl(^  Lo  (rial  am 
B.  14,  679,  Jutw,  iSGo.  So  an  nJliwr  or  soUliir  of  tho  on4<my 
without  authority  and  covortiy  [K-iielratPS  within  our  iin*-s  fli^ 
in  lhi<  liri'ss  of  a  civilian,  may  ordinarily  \i*-  presumed  l<i  have  I 
in  the  charaotur  of  a  spy,  unless,  by  eul  tsfuctory  evidcnu^  Uy 
rnniu  for  some  cotnparalivcly  venial  piirpuHe,  as  to  vi^tit  liis  fai 
aiul  uot  for  the  ()uri)ose  of  o1>t»imn|'  uiforfflution.  ho  niuy  rebu 

firciiumption  against  luiu  and  ahow  that  hia  ofTenae  vaa  a  siinnl4 
ation  of  the  laws  of  war.  R.  £,  580,  June,  1863;  4,  SC7,  and  S. 
Nov.,  ISbS:  5,  672,  and  7,  66,  Jan.,  1864;  15,  /f  Fdf.  I860. 

I V  4  a-  Them  can  be  no  doubt  as  to  tho  authority  of  the  oommi 
of  uu  army,  in  occupation  and  government  of  tho  enemy's  oountr 
su)>prt>89  a  newHpaper  or  other  publication  deemed  W  him  I 
injurious  lo  the  public  int^-re^t»  in  exciliii£  op|>o«ition  lo  the  doini 
authority  or  encourapng  the  support  of  the  enemy's  raiwc  on  th« 
of  thoinnahitant^.     A  newspai>cr  may  bo  a  powerful  agent  for  si 

Eurpose,  and,  when  it  is  so,  it  may,  under  tne  laws  of  war,  as  le| 
0  silenced  aft  mav  a  fort  or  batt^t'iT  of  tho  enomy  in  the  field. 
S8S.June,lS63.  ' 

I C  iS  a.  Ilfld  that  the  sharpening  of  sahers  is  not  a  violation  4 
lawK  of  war  nor  it*  it  a  violation  of  any  of  iho  corivontioiu  which 
been  ar<'epted  by  the  United  Stntefi  either  expre«Jy  or  by  im( 
tioit  fur  the  {rovernment  of  it^  niilttanr'  forrra  vhcn  engagetl  in  ai 
militar>-  operation.     C.  14000,  Jan.  19,  1903. 

I  C  6  a  0)-  Tlie  destriiclion  or  injury  of  private  property  in  fa 
or  the  hombur<hiieiit  of  cilics  and  towns  has  to  be  home  b] 
sufferers  as  one  of  tho  con-MHiupnoea  of  war.  'tt'hat«ver  m 
ombarraM)  or  impede  the  ftd\'anco  of  tho  oiiomy,  as  tlie  broa 
up  of  roads  or  the  burniii];  of  bridges,  or  would  cripple  and  dl 
lum,  as  destroying  his  means  of  subsistonco,  may  ho  lawfully  ore 
br  Uie  comnioorLng  general.  The  necessities  o'f  war  justify  all. 
Tne  safely  of  the  State  in  sueh  rasea  overrides  all  ronsideratio] 
private  loss.  Salm  pojniH  is  then  in  truth  mtjirrma  In.*  So 
that  the  Unitwl  States  was  not  legally  responsilile  for  damact 
the  house  of  a  resident  and  citixen  of^Santmjjo,  Cuba,  eHUM<a 
a  shell  lired  from  an  American  war  ship  on  or  about  the  Bfth 
of  .July.  ISflS,  during  (he  bombardment  of  tho  city."  C.  S8tQ, 
5,  IS99:  inSI,  Se^.  IS.  1901.  * 

I  C  C  a  (2).  During  the  Civil  War  the  commanding  ofBceT  o4 
United  States  foreiw  at  Paduoah,  Ky.,  ordered  tlie  destruetioH' 
dwelling  houso  and  its  contents  in  order  that  he  might  hoctub 
open  range  for  the  gims  of  the  United  States  fort,  and  hecauw,' 
other  housej*  olsa  dii-lroyed.  it  had  boon  used  as  a  cover  fur  Co( 
erate  troops  attacking  tfie  fort.  The  Congress  appropriated  82( 
to  indemnify  tho  owner  of  that  house.  The  nwidimt  vetoed 
hill.'  Concerning  this  destruction  of  property  it  was  held  that 
a  general  principle  of  both  international  an(l"munici]ia]  law  thi 

<  SsB  IT.  8.  «.  Pacific  lUitroiul.  (20  U.  S..  237,  an<l  itutboriltM  cited. 
*S«nMeM|tMBn<]riiporai>tth6FnwI<leoi,Vi>I.  Vll,  pp.  173-173;  «•  alio  >'^ 
Law  at  Nattottt,  Bw*  III.  Oh.  V,  p,  321. 
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ppoptfty  is  held  subject,  only  to  bo  tnkon  by  the  Govenimfmt  for 
public  uses,  in  whitn  cjwe  under  the  Constitution  of  tbo  Uuittid 
Stitles  lb«  owiit>r  in  «ntitlnd  to  just  oomp^nsation,  but  aIho  eubject 
to  be  teiupomrily  oi-cupiud,  or  even  uctunllv  dmtroyod,  in  times  of 
gTPAt  public  dan{;nr  and  wh«n  tho  public  salnty  dcmancU  it;  and  in 
tills  liittvr  cii»o  Govcrmncuts  do  not  ndmit  ii  logul  obUgiitJon  on 
thftir  part  to  compensate  the  owner.  l"be  temporary  occupation  of, 
tiijurJoM  to,  and  dostructi^n  of  pmpcTtv  Cftusixi  bv  miituiil  nnti 
necessary  military  openitioiis  are  Keneralfy  considered  to  fall  witliin 
the  las  I- mention  I'd  iirinrijilf.  If  the  Govr>mm<Mit  muk<'si  comptiiisft- 
tion  under  such  circurastaucos  it  in  a  matter  of  bounty  nitber  than 
of  strict  legal  right.     0.  14£92,  Mar.  S2,  I'JOS. 

I  C  6  b  (1)  (a),  Iltld  that  when)  a  st^ato  of  war  existit  the  ri^bt  of 
an  army  to  occupy  public  buildinj^  n-ithout  comtiMisation  in  tho 
territory  alTectod  can  not  bo  qucsliom-d.  Public  uuiitliitg^i  include 
buildin;;3  of  a  municipality  as  well  as  those  of  a  State.  C.  15318, 
May  7.1000;  507$.  Stvi.  SO,  1808;  5457.  Dtc.  8,  1899. 

I  C  <i  b  (1)  {h).  \»  tbere  ix  no  doubt  of  a  belligerent' i;  right  to  lake 
forcihlo  possession  of  a  railway  or  other  moans  of  tran.i]>ortation  and 
to  U8ti  the  »umo  in  lii»  mUitar^'  opcmtions,  h^M  that  the  Mimo  right 
exists  where  several  powers  cooperatinc  against  a  common  enemy, 
though  not  formallv  allied,  mnke  a  similar  itcizuro  of  means  of  trans- 
portaUon.i     C.  11107.  Av^.  19,  tOUl. 

I  C  6  0  (I).  Held  that  the  property  of  enemies,  captured  jure  heUi 
in  a  civil  war,  did  not  belong;  to  tlio  c]u«i  of  property  inihcatcil  in 
Article  V  of  the  amendments  to  the  Constitution,  the  taking  of 
which  ''for  puhUc  use  without  just  compensation"  ia  prohibited. 
B.  SO.  231,  Apr.,  IS70;  C.  10787.  Jiihj  17.  1001;  11683,  Nov.  IS, 
1901;  16448.  Nov.  6.  1903. 

I C  6  c  (2),  The  owner  of  property  coptured  jure  heUi  is  not  entitled 
to  recover  its  value  under  the  provisions  of  section  3483,  R.  S.,  A3 
beiiig  property  impresa&d  in  the  military-  eervico.*  B.  S8,  ^?ff,  Fth., 
1877. 

I  C  6  0  (3).  It  is  a  general  principle  that  captured  property  of  an 
enemy  with  whom  we  are  at  war  accrues  to  the  United  States. 
The  application,  however,  of  this  principle  during  the  late  Civil  War 
waa  afTrcted  b^'  the  operation  of  certain  acta  of  Congress.  Pentonal 
proj>er1y,  indeed,  of  the  Confederate  States,  orof  oneof  them,  became 
on  capture  by  the  FecU-ral  forces  tlie  property  jurt  bfUi  of  the  United 
States.  So  the  title  to  their  real  estate,  occupied  bv  the  United 
State*;  Army  at  some  period  of  the  war  and  held  tilT  its  end,  was 
completed  in  the  United  Slates  by  the  subjection  and  dissolution  of 
the  hostile  Government,  and  biw;amc  public  property,  subject  to  tiie 
disjKisition  of  Congress.  But  real  estate  of  incfividua!  enemlea 
(including  private  corporations),  while  subject  to  be  sold,  etc.,  tinder 
the  act  of  July  2,  1864,  could  not  in  general  become  vested  in  the 
United  States  except  through  the  iutigmpnt  of  a  competent  court, 
confiscating  the  same  upon  proceedings  instituted  under  the  act  of 

'  See  Hoicue  Convent tonsof  1007, 36  Slut.,  2241;  ftlm  Miliuiry  Uwn  of  United  Slates 
with  Sii|>|)Wi«ut  of  ISIl,  p,  1461. 
'  Ah  (otho'luitiiirtion  between  capture  and  linpr«miii«it,>«)ltO]>.Atljr.(j«n.,37S. 
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July  17,  1R&2.  Aa  to  the  pensonal  property  of  ind 
(Ibuugb  in  »omti  iiiAtanr^'S  mnilo  tliti  nubjcct  of  proenMiiiiga  for 
Jiacniioit)  wail  nioetly  disposed  of  by  mid  tinder  thi-  Ror.  of  Marcl 
1663,  knouu  lu  tbo  "CsptunMl  and  abaiuluiii'd  propony  act,' 
which  ftiich  prowrtv  (fis;c<'pt  niuiiitioiis  of  war  and  other  ma^ 
uiM-d  oriiiU'iidcd  )«>  l)o  usrd  in  pn^s^'cutingihit  wnr  tif;iiin»I  the  Ul 
States,  and  which  were  of  courae  snbiecl  lo  Beiziiro  by  tbn  Artn^ 
became  on  cnnture  the  nroperty  of  the  United  Slates)  wss  re<jl 
lo  be  cnlleoteu,  Bold,  aiKi  the  proceeds  paid  into  the  Treaaurv,  sul 
to  the  claiiiM  therefor  of  partira  who  8hould  estublisb  tJieU'  oM 
sliip  0/  ihe  properly  and  the  fact  that  thev  had  not  "givMi  aj 
comfort  to  Ibe  rebellion.'"  ti.  18,  Sit,  M..  1866;  19.  16$,  J 
186S;  SS.  90,  Julv,  1866;  S6,  180,  Noi\.  1867;  £8,  610.  May.  \ 
g&,  6,  364.  VtiJW  and  Oct.,  1860;  4£.  S40,  Mar..  1880;  43.  164.  * 
1880;  C.  6076,  Sept.  29,  1898;  6457.  lire.  6,  1898;  10787.  Jm 
1901.  ~ 

I  C  6  o  <3)  (a).  Hfld  that  a  civilian  into  whoso  liamU  bf 
at  the  «nd  of  the  Civil  War.  certain  captured  personal  proj 
the  enemy  was  not  entitled  to  convert  il  lo  hia  own  uso  <K 
dvmaiid  compensation  as  a  condition  of  iia  surrender  to  the  Ul 
States  autboritic*.     Ji.  £1,  479,  June,  1866;  C.  Umi.  Juli/  18,  I 

I  C  6  c  (:j)  (b).  Section  5586,  It.  S.,  authorizes  the  debvcry  M 
Smithsonian  Institution  of  certain  kin<l!)  of  property,  to  be  delii 
to  8uch  prrto^^«  as  may  be  autb<mzed  bv  tbo  Board  of  K«gonl 
receive  the  same.  Upon  a  request  fr>im  tlie  Secretary  of  the  Ins 
tiiin  tliat  a  Kmall  Simni^h  cannon  CHptureil  in  the  trenches  b4 
Santiago,  Cuba,  bv  United  States  Volunteers,  and  bmuirbt  by  thel 
Washington,  I).  C,  be  assHifrned  to  the  Unltoil  States  Mi»4>um  al 
Institution,  hfld,  that  tbo  provisions  of  soctioQ  558tl  did  not  appi 
the  property  named;  that  the  same  being  public  mihtary  si 
capluruti  from  the  enemy  was  property  of  the  UnitotI  States,  and' 
the  nower  to  dispose  of  all  property  of  the  United  States  was  ed 
»ivelv  vcMt«d  by  the  Constitution  in  rontiww*-  0.  SOSS,  Sepl.,  t 
11131,  Oct.  11,  LOOl. 

I C  fi  c  (3)  ((•).  .Ml  pmperty  capiurwl  from  the  enemy  bocomei 
property  of  the  Unile<i  States  subject  to  disposition  by  Cun^ 
Where  it  inures  to  the  benefit  of  iiulividiials  it  is  in  conserinenoa 
l^rant  by  Coiu;rt«ut.  Hut  Ibcro  is  no  act  of  Con<nv«i  which  cxten< 
members  of  trieArmy,Refrularor  Volunteer,  tlie right  to  share  in  | 
money  rOMiittinf;  from  captures  by  tbo  Navy  of  public  or  private 
sels  of  the  enemv,  though  the  Army  may  h»v©  aided  in  the  oper^ 
wlii.h  ted  to  the  capture.     C.  ■'>S50,  A'm».,  1898;  IS95I,  Jvh/  18.  t 

I('flo(3)  M).  The  provision  in  the  9tb  article  of  war  that 

fiublic  stores  taken  fi-ora  the  enemy  shall  be  secured  for  the  sor^'ii 
ho  United  States"  is  in  aci-onliuKw  with  the  principle  of  tbo  In' 
nations  and  of  war.     "Private  |>erson.'»  ran  not  capture  for  their 

■  Soo  UDiler  Uuh  pongranh,  I'riibxl  ^latra  v.  PBdoiront,  9  WaU>f«,  531, 5UH:  Ifj 
Slatw  V.  Kl^in,  13  id.,  ihi.  13(1;  UiiiUxl  8ut««  t'.  llii<-lmbee^  10  id.,  4U;  lla] 
V.  United  SinXm,  2i  id..  81:  Uniur  v.  BrftwDe,  2  Olto,  187;  WlUUnw  v.  Bniffy.] 
i;a,  I8S;  YoiiiiK  V.  t'tiitiKl  Slati*.  7  id  ,  99,  nO;  Ford  t.  KurgfU  id.,  69t;  tH 
JobnaoD,  10  id..  IbS;  Porle  v.  L'ullod  »ialt«.  I)«veivux  <rt.  CU.),  109;  WLm:I 
V.  ODil«d  StaUe,  11  a.  Cbt.,  13;  I'liilM  Sutw  v.  A  Ttamt  ol  Und,  1  W«  ~ 
Atlcioma  t*.  CoatnU  Ga.  U%.  Oo.,  6»  Qa..,  327. 
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benefit,"'  Militnry  ntores  taken  from  the  enemy  becominj;  upon  cap- 
ture tho  proptTty  of  tho  Uiiili'd  Statiw,  Coof^rtvu;,  wliirli,  by  tlio  Con- 
stitution, is  sxcliiaively  vesletl  with  the  power  to  dispos*  of  the  public 
property,  ns  wfll  as  to  make  rulm  concerning  ceptunM  on  liin<1  nnd 
water,  can  alone  authorize  thcaale  or  transfer  of  the  same.  An  officer 
nrsoldiernf  theArmvwhi>a.'»tiniesof  hLsown  authority  to  appropriate 
such  ftrticlea  remlers  liinisvlf  chargeable  with  a  inilit  ary  offense.'  H.  S. 
41,  Feb.,  186$;  C.  ISOI.%  F>b.  S.  1902. 

I  C  6  c  (a)  W  [l).  The  propertv  of  a  loyal  owner  euptunsl  by  the 
cnemyflnringtlieOivii  War,  ami  aftcm-artls  r*eaptar*d  hv  the  Federal 
forces,  nmy  1)0  tuniod  over  to  him  by  executive  nutlinrity.  where 
clearly  identified  as  beloncing  to  him,  and  ho  should  in  general  be 
allowed  to  receive  it  free  from  anv  cliarf;©  in  the  nature  of  salvaj^e.* 
Ii.l.4£4.4£8,4S6,Nov.andDte.,'tSe3:  11.366,  Dec,  IS64:  SO,^, 
Mar..  1866. 

I  C  6  c  (3)  it)  \2\.  Section  218,  R.  S.,  in  requiring  the  Swrotary 
of  War  to  collect,  etc.,  "all  auch  flaRS,  standards,  and  colors  as  are 
taken  hy  the  Army  from  thoenemje-tof  the  Vnitol  States."  i-i  believed 
to  liavo  reference  to  the  flags  of  the  enemy.  So  adviafti,  tliat  a  fla;; 
of  a  Ma.<iRiicliuHetts  regiment,  captiiretl  hy  the  enemy,  and  retaken  at 
the  en<l  of  the  war  at  Itichmond,  wild  not  to  be  considered  as  one  of 
tlie  class  placed  by  the  statute  under  the  charge  of  the  Secretary  of 
War,  unci  might  therefore  properly  bo  retume<l  to  the  Stale  or  tlie 
rei;iiueiit,  if  originally  belonging  to  or  furnished  by  the  same.  Other- 
wise, if  furnisheil  by* the  United  Statte:  in  such  case  the  flag  is  prop- 
erty of  the  United  States  disposable  only  bv  foiigrosa.  P.  58.  119, 
Fei>.,  1893. 

lO  6  0  (3)  (jO.  Under  the  law  of  war  a  government  by  militaty 
occupation  has  no  power  to  alienate  immovable  property  so  as  to 
render  such  alienation  elTective  after  the  reinstulemeiit  of  the  former 
goverunu'ut.*  ^Vnd  it  would  seem  that  the  sumu  rule  should  apply  to 
the  granting  of  franchises  to  railways,  electric-light  plants,  etc. 
Whether  the  effect  of  a  treaty  of  peace  substituting  the  sovereignty 
of  the  United  States  for  that  of  the  fonner  govcniment  would  uc  to 
render  such  alienatioiLs  and  grnnls  binding  is  doubtful.  I'pon  tliis 
point  the  authoritieis  do  not  seem  to  ai;roe,  but  it  is  laid  dovtn  in  tho 
Instructions  for  the  Government  of  the  Armiee  of  Uie  Unite<l  States 
in  the  Field"  ((i.  O.  100,  A.  G.  O.  1863,  par.  31)  that  "a  victorious 
ai-my  appropriates  all  public  money,  seizes  all  public  movable  prop- 

'  Although  ihe  )|-eiKml  cfosprem  cnnaent  ul  Conferees  ia  uetvnwy  tor  Uiemle  !ir  other 
dUputiiidn  of  cuptuivil  prnpnny,  it  in  within  Ihc  Kuihority  ol  th«  Secrotory  of  War  ti> 
allow  tu  ciL-'iody  111  remain  in  the  Sut^  or  other  ^vvRim^nt.  Thfl  ciubody  of  the 
lixetl  uiiiiuuiiiiiiiiL  iti  the  (oriilii^atiuii  ul  BKbHiin  wnnlcd  in  tho  Cuban  Oovemincot  on 
tilt!  pvaciiittinu  of  thn  ioliuid  in  I'iOi;  no  nliui  tw  la  r^rtiuD  obaolvte  utillcry  al  S«ntiaf;o, 
Oiba, 

*  Untted  Stuca  i:  Kli'in,  I^  Wallnce.  138. 13«:  DecUur  i>.  Vviui  BtMM.  De%'er«UK 
(Ct.  Cl».),  lit);  WTiitfl  1'.  B*-d  Chiof.  1  Woodd  «;  Di»nnorv.  Falknw,  X  HoUk,.  232; 
Worthy  v.  Kiimmoii.  44  Oa.,  290;  Uufl  v.  Odum,  49  id,.  395;  IS  Op.  Auy.  Gen., 
105;  Hough  (I-nuliwO.  328.  330,  G.  O.  M.  Hdqnt.  «t  Army,  Mexii-o,  iJM8;  G.  O.  21, 
War  Dppt.,  1S*8:  do.,  04,  107,  id  j  1«02.  And  -w  tlm  Ijimar  v.  Drowna,  2  Otto.  187, 
195,  in  re^nl  to  the  rame  prioiiple  a«  iltiulnted  >>y  the  captured  and  abftDdooed 
propertv  art  of  Mar.  12.  IKfll 

*  See'Wilaon  r.  tlniiod  Swtm.  4  Ct.  Cla.,  5M. 

*  Vb«aton  lul.  I^w,  ihlrd  Kne  edition  by  Boyd,  p.  4«S:  Hall'a  Int.  Ijiw,  fourth 
edituin,  4S2-508;  Birkhimor'a  Mnitiuy  GovertiDCUt  uwl  Uartiol  Law,  197. 
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erty  until  furlbcr  direction  by  ita  GoTenunent  and  sequest 
own  bnnefit  or  Uiat of  it«  Oovuminont.  nil  the  ruvonuca  of  reul  proj 
bolungiiig  to  the  hontile  Oovoramcat  nr  nation.  The  title  to  siica 
property  romuiiu  iu  ab«yaiico  (Inriiii;  miiilnry  occ-upution  sncl  I 
tlie  (conquest  is  maile  co'mplelo."  If  tlio  title  Ui  r*?al  property  i 
ab«ynui.-v  as  stAtiiil,  it  woum  seem  that  the  milil4Lrv  nulfionlius  vl 
be  without  power  to  make  uii  nlionatioii  of  it  by  the  granti^ 
triinchi8«»  or  otherviiie  wliidi  woiiltl  be  valid  aftpr  the  tcrminutil 
tJ]e  govenunont  bv  military  otwupation.  C.  6076,  Hfpt.,  1898;  i 
Dee.  1898.  '  f 

lC6o(3)  {/)|lj.  When  the  treaty  of  peare  with  Spain  took  <J 
April  11,  ISDO,  the  niilitiinr'  ^(>v«ntravul  was  in  control  iu  Porto  j 
and  rightfully  oontinueil  &i*  the  tie  facto  guvemmenl  of  the  inUtiil  t 
cisin};  uotli  vx«^cutivu  and  h-^iidativo  powers,'  stibjvcl  to  eucb  00 
tiitinital  limilatians  as  were  appUoaolo.  ;Va  tho  island  bad  be< 
territorj-  of  the  Vuitod  States,  under  the  treaty,  llio  Swrctat 
War  was  without  power  in  the  ahiw-nco  of  con^russioiial  autbaril 
alienate  anv  part  of  the  pidjlic  dnmain,  but  hrld  that  lie  rouU 
representative  of  the  President,  lawfully  li<retu«  tlio  t«inpurar]f 
of  tlie  aame  during  the  occupancv  and  government  of  tlie  ialotu 
the  military  authorities'     v.  0990,  A'ov.,  1899. 

I  C  6  d  0 ) .  Ileid  that  when  the  forces  of  soTeral  States  are  4 
erating  againi^t  a  common  enemy,  whether  in  the  execution  of  a  ti 
of  alliance  or  in  tJie  mere  attainment  of  a  common  purpose  only, 
may  fumiRh  tJie  otiier  with  military  aaaisttani'e  in  tiie  way  of  a 
militjuy  supplies,  transporlntioii,  medical  aid,  etc..  in  llie  fori 
loans,  gifls,  or  sale.  IJfltl  further  that  reimbursement  will  be  n 
in  sucli  &  cose  hv  the  proper  »tair  depurtnicnt  u^n  the  pt 
of  tJio  proper  claim.     C.  tll07,  Ajir.,  19,  t&Ol. 

I  (.*  b  e  (1 ).  The  taking  |>nssc»;ion,  by  the  order  of  the  ooi 
of  the  tuilitary  department  at  \«w  Orleans,  for  the  use  of  the  mill 
service  in  the  pr<K«wution  of  the  war,  of  mnne>'s  belon^ag  to  «na 
on  dvpasit  in  the  banks  of  that  city,  while  occupied  (in  1S03)  bj 
Army,  hrld  an  act  justified  by  the  strict  law  of  war.*  "  '"  ' 
May,  1866. 

1 1'  6  f  (1).  As  a  result  of  military  occupation  the  t&xrn 
payable  by  tho  inhubitiint»  lo  the  foruicr govcmmont  become  pay 
to  the  mililaiy  ocx'upant  unless  the  latter  sees  fit  to  xubstituU 
them  other  rales  or  modes  of  contrihutiou  to  the  expeosce  o( 
Government.  So,  held  that  tho  Prettident  acted  clearly  vithin 
powers  when  under  date  of  August  8, 1898,  as  Commaiider  in  Chi 
the  Army  and  Navy  he  ordered  and  directed  what  the  tariff, 
duties  to  be  levied  and  collected  as  a  miiUary  anttribuiion  upon 
occupation  and  posesssion  of  any  [wirts  and  places  in  the  Islan 
Cuba  liy  the  forces  of  the  United  .Stat4«  should  be;  that  reguJat 


in  isua;  D5 
.*    H.  i^ 

ftXTO  and  (II 


1 


'Ctws  K.  Httrrison.  IQ  Howard,  tW.  193. 

*Sce  opinion  of  Attv.  Genl.  of  July  26, 1690  (2S  Op.,  H-l), 

■S«e  New  Orlcana'c.  &l«unuhip  Co..  SO  Wallace.  3M:  Wltbenpoon  v.Vh 
Bunk.  2  Duvall,  497.  But  in  Planien*  Ucuik  i .  Unicm  Bank.  lA  WalL>c«,  483.  tbl 
ticular  order  u-u  hold  to  havo  boon  an  cxmodinK  of  nuihoritjr,  no4  b«nute  anM 
iied  by  tho  Uwotvar.  but  for  ihe  reoaoa  thatlapravlouscoaunAnder — Qeo,  Bm| 
on  iint  occupying  th«  cily.  byhia  proclamation  of  Muy  1.  IS02.  had  plodmi 
Go^-cmoMtnttotliolioldinHUivioblo  of  all  rigbtsof  proponr.  AadaM  The  m 
Wallace,  268.  ,         ^ -x- j 
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for  tlio  ndmiaistratiot)  of  kucIi  tAritI  and  duties  should  tnke  effect  and 
be  in  forpe  in  tlio  porte  and])laocai  whvn  so  occupiwi;  wild  that  quM- 
tions  arising  tinilci'  !<nid  tarin  and  rt^ulattonR  should  be  decided  by  the 
general  in  command  of  the  Unitou  Slates  forces  in  said  island.  C, 
sues,  Nov.,  1898. 

I  C  6  g  (1 ).  Iffid  that  11  penion  taking  ])hotographs  of  fortifications 
in  time  of  war  rnn*i  the  risk  of  bein^  troafed  as  a  spy,  or  at  the  least  of 
doing  a  thing  forbiiMon  by  the  law  of  war.  His  arrest  outside  the 
limits  of  ft  muitar^  reservation  would  not  ba  a  tromtass;  nor  would  the 
seizure  and  retonlton  of  the  photogrBi)hi(r  plates  be  un!aw^ll.  Their 
retention  wo\dd  be  proper  though  no  notice  to  the  public  prohibiting 
the  taking  of  such  piiotogra]ih8  luid  been  ^iven.  C  4'^84,  Aug.,  1898; 
7363,  Nov.  eS.  18^9:  1S188,  Au<t.  33.  190^. 

I  C  6  b.  It  having  been  established  that  the  owner  of  certain  prop- 
erty at  Santo  Domingt),  P.  !.,  was  holding  romniiiniration  witli  and 
forwanlinc  supplies  tu  the  insurgiints  liia  house  was  burned.  Ihli 
that  as  tho  nroperty  was  destroyei!  as  a  military  necessity  the  United 
States  could  not  be  hehl  pecuniarily  rCKponsibfe  therefor.  V.  l^^i, 
July  ?-5,  1903.  Similarly  htld  willi  regard  to  the  destruction  of  a 
market  house  at  Bauuu,*  Luzon,  P.  I.,  in  which  a  native  who  was 
friendlv  to  the  American  cause  was  murdered  beo4iuse  of  such  friend- 
ship, tlio  burning  of  the  market  house  being  held  to  he  a  neees^an' 
mintary  measure  to  prevent  Bueh  future  lawless  n'  k  C.  1072,  Jvly 
£2   ISf/S,  and  Jan.  £7,  WO4. 

I  C  7  a.  It  is  a  principle  of  the  law  of  war  thai  lliv  municipal  lawa 
of  a  conquered  count iT  continue  in  foixrc  during  the  militaiy  occupa- 
tion by  the  conqueror,  except  in  so  far  as  the  same  may  necessarily 
be  suspended  ei-  their  operation  be  affected  by  liis  acts.'  So,  where  a 
testator  had  executed  in  Vicksburg,  Miss.,  after  iti«  capture  and  during 
its  occupation  by  our  forces  a  will  devising  reid  estate;  but  such  wiUi 
in  not  being  att^ted  by  the  required  number  of  mtnwses,  was  invalid 
under  the  State  law;  nfld.  that  as  thi^  law  wa^  in  no  respect  moihficd 
upon  the  capture,  the  devisee  under  the  will,  however  loyal,  could  not 
properly  be  invested  by  mUitary  authority  with  tlie  legal  title  to  sueh 
estate  again.-<t  the  heiii*  at  law.     Ift.  19,  04>  Mf".,  !8o6. 

I C  S  a.  The  war  power  of  the  United  States  Is  vested  hi  Congress 
by  Article  I,  section  8,  parographa  11,  12.  13,  14.  15,  and  10,  of  tho 
Constitution.  The  President,  as  Executive  and  ('ommonder  in  (.'hief 
of  the  Army  and  Mavy,  bwomcs  authuiized.  In  lime  of  war,  to  ex«cuto 
this  power  under  the  public  acts  of  Congress  iiutiatiiig  an<l  defining 
the  same.     An  oflieial  of  a  State  can  no  more  lawfully  exercise  ouy 

>  '•  By  th«  wi>lt-nK;nKritx>><]  pruiciplw  o(  inipniaiionAl  bw.  lie  muixi  Riililiin'  oectl- 

SitioD  of  acouutr/  by&  belllgciivnt  power  or  a  i-oiiqiiemrdoMuot  i^m  Acfodbploce 
emunicipolljiK-e.  Sucbcuii^ucror<>rbeUi);«f<mCoccui»otinaynu[MUi(E«irnipan«d« 
thorn  for  t£a  tinio  IxiinK,  but  ui  thv  abcKit*  of  tuinn  U>  that  •fl«ct  tJwv  remain  la 
force."  Wbglield  v.  Cewby,  5  Ci>ldir.,  240.  "Sopmne  mJIfUuy  authcirit}'  in  n  ctty 
Ib  not  i]icMnp»tiblu  with  the  exUiuico  and  &ufhority-  of  nouns  «[  civil  juriadictbn 
and  pn>r«duni,"  I\ipin  v.  iaeboatatym,  45  X,  Y..  2T,  And  niw  Kimball  v.  Taylor, 
2Woxl«.37;  RiittedtC8v.Fogg,3Cold<r..&S4;  DefTennimr.  l\w(er.4id.,3»l:  Uunell 
V.  J<iu«e,  40  Mii^,,  bi)<l:  Duw  t>.  Jobu»m.  10  Otte,  158,  1S6.  But  iriuvt  the  cnurU  of 
a  hoalil«  counijy  ate  k-ft  open  by  the  cini<)iii>rQr  it  i*  onlv  tho  citiHou  of  fUch  country 
that  BJ«  subject  to  thmr  jurisdiction;  the  olBcera  and  midlers  <d  the  occupying  army 
arolnaoinann«rauieuabr»toUienroe.  This  pnjictplewna  illustrated  by innSupronM 
Courtin  tkflcnMSorColwnMiv.TnnnnMtnF,  7(>[io,M)0;  Dow  v.  Johnson,  Th«  Philip- 
pin*  Sugu  Eftaua Uevalppnant  Co.  v.  Uuited  Sutw.,  39  CL  Oa.,  226. 


Sart  of  such  function  than  uuu  oii  iiidividuul  ritizoit.'  Thus,  iH 
urinff  till-  civil  wiy,  thi>  governor  of  a  State  of  hLs  own  Huthi 
caused  to  be  »rri>st«.-<l  iinU  coulin<.'<l  nt  hiirtl  luiior  in  a  cliaio-j^iuif; 
tAin  inhabitftiits  of  tho  State  HU3p<^cted  of  sympathizing  witli 
givinj;  aid  to  tltv  public  oncmy— nniiouncing  thut  ilmy  u-ould  I: 
confined  until  rertain  civilians  and  inilitarv  ofTicers,  who  were 
dontx  of  tiUL-h  Stut4>  nnd  hwd  t)«<-n  xvixiil  by  tltii'  enemy.  Khouli 
released;  h€ld,  that  sui-h  proreetlin^  was  a  transremting  of  the  pi 

tower  of  the  State  and  an  H.'^riumptinn  of  nn  exercW  of  the  tear  p 
elonpng  exrlusivelv  to  the  Cuiv<'rn!nent  uf  the  United  States, 
was  tWivfore  unautlioriznd  and  ill<-gal.  H.  S,  -in,  June.  ISdS. 
Kiuuliirly  hdd,  thul  tin-  i-eizuig  and  uoldiiij;  bv  a  i^ovenior  of  a  Si 
of  oertftin  poisons  as  "  hustagea,"  in  rx>prisal  for  eitizena  of  that  S 
canttired  by  the  oncniy.  was  an  exeixriiM-  of  tliu  vAir-niaking  pi 
bolongine  to  the  General  Goremtnent  and  could  not  be  recogn 
a.s  legal  by  tJie  Secretaiy  of  War.    R,  S.  eo8,  Julv,  }86ft. 

ICSa  CD.  jVnythinpthatmay  properly  be  made  alawof  ainilJ 
goreminent.  and  which  is  promulgated  in  any  effective  wav  thai 
aunremc  uiililary  comiiiandcr  ruay  livo  fit  to  promulgate  it,  bccoa 
valid  law  of  that  government  on  bemg  so  promulgated  and  m^x^ 
obeyed  i)y  nil  jit'i-soits  within  the  U'rnt<)ry.  Nu  rulctt  or  lawa  that 
have  bccii  in  force  ui  the  territory  prior  "to  its  mihlary  <neiipatioii 
compel  the  eoniimindcr  to  adopt  anyimrticularnianni-rof  j>roiin 
tJon  of  the  rules  enjoined  by  him,  Tlio  elUef  conuuander  m  tha 
ritorj' governed  by  military  government  docs  not  fill  any  oflir«  or] 
tiou  that  formed  a  part  of*  the  govemmenl  of  tho  country  prior  t{ 
mihtary  occupation;  nor  in  he  hound  hy  any  nilea  or  laws  ivlatin 
the  performance  of  ofiiciul  duties  by  any  governor  or  other  oflloi 
the  covorament  displaced.*     C.  5&78,  May,  liiOS. 

I  C  8  a  (2)  (a).  It  in  authoriiwd  by  the  laws  of  war  for  a  nuli 
oQiver  commanditi);  in  time  of  war  in  a  ration  h\  niihtary  oocupol 
and  whore  the  initinanr'  courts  are  clu^  by  tho  exigenciea  ol 
war,  to  appoint  a  spocial  court  or  judge  for  tho  dutonninalion  of  ( 
not  projierly  engnizablc  by  tho  ordinary  miliiaiy  tribunals,     Is^ 

^WbU«  "war  can  nlooe  he  euWred  Inki  by  afttJonal  auttiorlly,"  ao  "no-boatl 
of  Miy  kind  (oxnept  ia  necMBcy  nll^lofentA)  can  lawfully  bo  piactbed  bv  ona 
viduol  of  a  nation  aoinat  an  individual  of  nay  other  oMiun  M  muaity  witn  it,  t 
virtue  of  aomejnibllc  authority."    Tslb»t  v.  Juuoa,  3  Italbu,  IW. 

Ohm  on  If  ilitaiy  GnvnnunODt— 

The  Prlxa  cmm  (2  Black,  636);  V.  S.  v.  Reitar  (F«d.  Cms,  1BH«);  Tbaringt 
8mith(8Wttlliiru,  li:  U.S.  v.  [Uca(4Wli>ttttoa,3i6):  Flem{nfi«.Pi«ft{9QowaH 
Crom  n.  llMTuoa  (16  UowanI,  IW);  Dtt  Lima  v.  Bidu-cU  (tSS  U.  8.,  1):  Doall 
17.  S.  (182  U.  8..  •Hi):  S.'intiiwu  r.  Nunienta  ^U  V.  8.,  300):  LaitMMdorfor  «.  1 
'20  Uou-ard.  176);  UnDdliu  v.  WkkliSa  (12  Wallus,  1T3);  Mn.  Ai«nacl«r'a  0 
2  W»Iliic«,  ■«»);  Tho  Bajk  Onpahot  (2  Wnlkc^  129);  Ttiu  Vtnirt  (2  WaUac*, 


i 


I      liaH«^Vl     f*!;!     J™iW."*-»1     ,-     •     .    .1.    (21     Wl 

The  traiiam  Baaaltv  (&  WalWc,  377);  DaraM 
"  "  "    116);  Mechaaicri 


The, 

MaUhflws  i:  McStea  (91  U.  S..  7):  .„. 

Mitchell  (Fed.  Caat.;  G0A2);  Miti^hfll  r.  UuinoDy  ?13  lloward,  .wi.  ».o^umuh 
Trodura'  Bank  c.  Union  Bs^nk  (22  W>lUc«,  27C):  jWi  ■',  NuUun  (10  Wallar*.! 
CoJtKa»n  V.  TennoMoo  (97  V.  S.,  50fl);  Dow  r.  Johiuuii  (100  V.  »..  im;  Keg 
Heakttl  (ISO  U.  S.,  lQ0)i  Brawn  v.  V.  8.  (8  Ouach,  110);  Planten'  Bank  v.  1 
Baak(ia  Wallnnt,  483):  OatM  v.  Goodlua  (101  r.f^..C1Q};  CooImIkuv.  Guthrial 
Cam,  3I85J:  IT.  8.  v.  Ndolford  (9  WaUac*,  531);  Luiuiu,  Eiet-utor,  t.  Brown  (92J 
187};  Potd  V.  Svjgot.  (97  U.  S..  5M):  £(  I'am  Onit  (lOO  Fod.  Bvp.,  055).  (1 
cllationi  won  compilM  by  th«  Staff  Claa,  Pan  LrnvMnwotth,  Kan*.,  1910-11 .)    ' 

'  Soo  the  Havana  (Cuba)  Slaughteriioiise  case  where  0«n.  Brooke'aact  y 
O'ReEUy  de Oanuua  v.  Brooke,  142 Fed,  R«p., 85S,  209  V.  S.,  45. 
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Civil  War  auch  courts  were  not  iinfrequently  constituted  anil  were 
comuiMtily  d«bi^;ustetl  provost  courh.  li.  2,  14,  /"Vft.,  tSGS;  15,  519, 
July,  1S65.  Such  courts  had  no  juriadirtinn  of  puraly  militaTy 
olFonses  (L  9.  ofTuiuwtt  wliich  th«  Arlickv*  of  War  mako  cngnizablo  by 
court-martial),  and  were  thflrefore  not  properly  authorizoa  to  iiuputie 
forfeituriM  of  uav  or  other  »trifllv  militurv  pufu»liMicnt.s  upon  olhcera 
or  soldifira  of  the  Army.  R.  6,  6S5,  Dec,  186^;  S,  6SS,  W,  SH  and  560. 
IS,  55  and  114,  July  to  Dee.,  ISO4.  These  couria  were  in  gentriu 
rrsorted  to  as  stibetitutw  for  the  ordinarv  pohco  <-ourtM  of  citiiw,  and 
lluiir  jurisdiction  was  in  general  confined  lo  oamja  of  breaches  uf  tlie 
peace  and  of  violation  of  such  civil  ordiaancos  or  military  roguIntiun» 
an  might  b«  in  force  for  the  government  of  the  locality.'  li.  IS,  302, 
Fih    1865. 

I  (IS  a  (2)  (6).  Udd  that  the  militarj-  governor  of  a  liofitile  city 
may  remove  for  cause  in  time  of  war  tlio  duly  elected  alcaldes  and 
may  appoint  others.     C.  6873,  Feh.  17,  IS99.  ' 

'  Scimo  of  theee  i-ourl^.  hove\'er,  took  (.■t^Iiance,  in  ihe  ctiurM  o\  their  exintenre 
o(  etgoa  uf  vory  i'>)iit<i<lrrnbli!  iinpurlami-.  riril  tm  mil  na  criniiia].  8««  lJi«  tollowinft 
Gnnt^ral  Ordirii  rsubliriliiiiK  or  n'latiQK  lo  Provort  Courla  And  ■imiltu'  tribunal:  G.  O. 
tl.  Di-pc.  ol  Virfriiiin.  IWJ;  do.  45.  Depl.  ot  Uie Gulf,  IMS:  do.  6. 77, id.,  1861;  do.,  103, 
lilt,  Dui)t.ofWu.-Juiii;i..u,  ISG5:  do., 3t),  id.,  IgW;  do.  102, Oept.ufuie South,  16(15:  do. 
30. 38,  «>.  HA,  Di^pl.  of  S.4-nro1iaa,  ]865;do.3T,  id.,  t8(»;do.  ii.  l)»p(.  of  theMiwtoijipl, 
1805;  do.  12.  n<^pt.<-r.^rkaiuwi,lSe5;  do.  6,  Mil.  Div.oftlio  JanKt*.  184^;  do.  31,  Pint 
Mil.  UUt  ,  imi;  (  m'  .  8e<-on(l  Mil.  Disl.,  May  15,  1S6T;  G.  O.  W.  61.  Socond  Mil. 
Disl  ,  1H08;  do,  4,  I'iflh  Mil.  Dint.,  IStiH;  aJ-o  (iirc.  Wocirn  <[.  O.  510  ol  18-17. 

Wliilo  Uie  majoriiy  ul  II10M  vpocial  lnbuual»  noro  ruDrin«d  to  llio  cxnn-iM  of  "uch 
fumliooa  a>  an  cummonly  dewlvod  upon  polii*  or  iuirticM'  court*,  thoiir  authority 
nhf^n  empoimMl  for  the  piirTtcw  bv  a  <wrop«ti!Ot  miutajy  coouinaadM.  lo  take  cog- 
nixance  ot  impartanl  civil  ariifiru  tax  br^n  nffinntxl  by  the  Svvtvmo  ('<iiirl  ot  tho 
Uuited  Bul«UithocaF«of  MctlmiiitViS:  Tradtrn'  Dk.  n.  Uniao  nk.,  22  Wall..  276,  in 
wbirha  "pTuviKit  C'uun."  iMAbliiih«l  w.  Xcw  i^rlauu  by  an  urdcv  of  Uie  depanmmt 
conimnndi'T,  nf  May  1,  1862.  wan  held  to  bo  a  lawful  tnbunal,  aad  n  judgiiMait  ran- 
d*!tt^  by  it  lu  ail  st-iioii  for  the  recovery  of  1130,000,  numoy  bcnwr«d  by  ono  bonk 
frtiiii  tiuuLhur,  wiu  rucoguizMl  lu  lecol.    sev  Me  cane  abo  in  SG  La.  An.,  387. 

•So.  tliD  authority  of  thw  "Pm%-uiii>nal  ('oiirt  of  I.ouifliana''  (irfaiiJi  «ueceed«d  the 
"Provort  Court"  Iwt  ii)dicat«d.  uid  \raM  twtablii^M)  bv  lh«  PrMiidwit,  in  an  Esttcni- 
ll\-e  order  uf  Oct.  30,  ISGJ)  to  d«ivnuiii«  a  c-aum  In  adniiialtv,  was  amnood  b^  th» 
United  StalM  fiupnun*  Ctmrt  in  Tho  Clnpiwhot.  9  Wolliu-e.  129.  aiid  Uivr  its  iurf»- 
diction  in  a  civil  action  on  a  niortjiaeo  debt  wm  r«coRi>iz<Ni  by  that  u-ibiiiul  in  Burko 
V.  Milieiiberfjvr.  10  Wultoi-^,  S19.  And  WO  tlio  mmo  cam,  m  Burko  v,  Trefcroo.  i^  22 
l.n.  All  ,1129.  Tbeuulhoriiyof  thowiiiAcoiiit  totaluiro^inucootaiTaMotuiunler 
and  ono  of  anon  (.in  aim  ol  civil  conlrovenmi)  wa#  maintained  in  on  olaboiatv  ojnnion 
ofiiHJudifo.  Uuu.C.  A.  Pmbody  (in  1866).  In  thei-avwof  thoUniled  f^talm  u.  RwitM  A 
Louis,  n.'j>-jri4.il  in  13  Am.  Law  »«g.,  534. 

Tbo  civil  juriidiction  of  a  similar  war  miirt— tho  "ConuuMtOD"  eitaUkhed  by  the 
depulm^nl  commandw  in  Momphia  in  lesS—waa  dmllarly  racofniiwd  in  IloCfer- 
muu  t<.  fiirta,  6  Coldw  .  301.  And  b«  to  the  full  authority  of  lliin  tilhuiial  ai>  aeubatl- 
tiite  (i<r  ilio  rirdinnrv  civil  court*  of  th»  locality,  xon  aW  ntato  v.  tiiilinutn.  T  id.,  311. 
but  pec.  cxUm,  ^^'IlVh  v.  Porter,  12  Holok,  40r. 

In  thedUMthunnuKlainiiis  the  mclioD  of  ipecial  tribnaals  during  tli«  Civil  War,  ibo 
courtii  in  jiRiioral  Klor  to  tho  narlier  and  midiiut  caM  of  Lml4in«aorfi-r  i'.  Webb.  30 
Howard.  170,  la  wUch  vaf  alTimtod  the  aulboriiy  ot  the  courin  wublinhKl  in  18M 
in  Now  Muxfcoaa  n  part  of  tJin  svitcm  of  civil  govemmeut  iuaiiiuted  by  G*u.  Kearaoy, 
the  military  rnmniiuider,  Willi  thtH  cww  oonralt  alM  United  Ktaloi  v.  Itico,  A  Wheai- 
on,  SM;  Ciuwp.  HarriF>Mi,  16  Iluwaxd,  104. 

The  reatKining  uptm  wb  Irh  Uiu  abov»«iti3d  lat«r  luUngB  ia  baMd  b,  thai  the  authority 
to  rroato  coiirt«  niih  a  civil  an  wi^ll  a*  a  criminal  juriadictioD  in  a  conquoced  country  in 
military  occtipaii--n  aiia'-tiM  to  tbo  dominant  powor  by  the  law  of  war  and  of  natKoia 
aiiaainciili.-iitto(ii«])owurioe«tal>lii>liaD)iUlaiygovernm«nl;  that  it  in  not  only  the 
right  but  tho  duty  of  iho  conqueror  to  inatitute  auch  court*  "for  the  fccurity  of  per- 
sona and  prviperly  and  for  the  adminlitfatiun  cj  juftke":  anil  that  when  during  the 
Civil  War  such  courts  wore  created  by  runtmaadi^  kc*'*^—*"^''  **  ^^  commanden 
of  inpnTBtn  dnpartmontn  or  armiee — tho  order  of  (no  conunonder  waa  lo  be  ycestimed 
to  be  the  on]<?r  aud  act  ol  the  PraJdeot. 
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ICff  a  (3)  (c).  J?fIrf,wlienmilitRrTf!i)T«riimftntisDuintHinedy 
an  enemy's  country,  iJint  ft  iitilitAty  ^vernmeal  may  cuUtK-l  d( 
tind  that  no  court  can  question  a  n^bt  to  collect  such  duliM 
eiSS.  Apr.  IS.  1899.  M 

X  C  S  a  <2)  ic)  [1).  CoatributioDS  of  money  oxoctocl  from  tfaMI 
by  competent  milit«ry  autliorily,  Iwing  jiifltitie<l  by  tbe  law  ol 
and  »)iiqu«»t,'  hdd  tb'ftt  a  tux  of  $5  per  ))uk>,  levicff  (in  184i4)  bj 
mililjiry  commander  at  New  OrleanB,  Gun,  Canby,  npon  0< 
bronglit  into  tlittt  city,  iinri  npplit'd  to  lio^jiilal,  SAnit'ary,  itnd  cl| 
able  purpiJiMrti,  was  autborized  under  tbe  diBcretionnry  powMi 
wbii'li  surb  n  commander  was  properir  invested  in  time  dH 

It.  IS.  ms  Mir.,  isee.  W 

IC  8  a  (2)  (d).  Held  timt  when  tbe  United  States  occupies  hi 
torritonr'  and  places  in  diutgo  a  military  governor  he  may,  1 
proper  cause,  deport  from  that  hostile  territory  persons  "aa  a1 
anc8  to  iJie  milil«rv  siliintion."     C.  10002,  Star.  IS,  t90t. 

I  C  8  a  (3)  («).  6v  a  practice  dating  from  1S47  '  and  renewed 
firmly  wtablisbcd  during  tlie  Civil  War,'  miUtaty  commisiiiona 
become  ftdopli-d  asaulhurb!*.-d  tribunals  in  lliis  country  in  lime  of 
Thpv  arc  eimplj'  <^riminal  war  courta,  reeortpd  1«  for  tbe  rt^adon 
ihu  jurisdiction  of  <x)url:i-mMrlial.  creature,;)  as  thi^v  arc  of  statui 
restricted  bj*  law,  and  can  not  b«  extended  to  include  certain  clasf 
oftenMW  which  in  war  would  go  unpunished  in  tbv  absi-ncti  of  % 
TiDtutisl  forum  for  the  trial  of  the  offenders.  Their  authoni 
derived  front  the  law  of  war,'  though  in  some  evades  their  pa 
have  been  added  to  by  statute."    There  competent  has  be«u  r| 

>  Lewla  V.  Mc^uire,  3  Buab,  202;  Clark  «.  Dkk.  1  DUlou,  6.  And  aae  M«i. 
Bcott'a  order  <G,  U,  'A%f<,  lldqni.  of  Army,  1M7)  Uv)*!!!!)  mmnmimidih  upnn  M( 
GMnnitukillM  lor  llieiun^xirl  i>(  (h«  miUiArygoVfntBDoniaiid  ocmpftUon. 

*  See  Uumitlciii  v.  UiUm.  21  Wnllttoe.  Ti. 

*  S«c  Maj.  Qm.  Scotl'a  O.  O.  20.  IMqra.  nf  Annj-,  Tunpico,  Feb.  IB,  1(147,  1 
Ualied  "with  imporunt  addilioDS,"  in  0.  0.  190  aiid  287  of  th«  Biua  ytmt.  Al 
the  following  oratmt  can^-ooiits  mililory  commwdona,  iMued  br  Qeu.  Scnii;  1 
81.  83,  121,  m,  147.  171, 194.  m.  239.  3(i7.  270,  273,  292. 3U,  3^  380,  »fl2.  \U^ 
9,  IMS.  Hdqre.  of  Army.  Atw  the  loUi>vbg  idsued  by  a«u.  I^ylor:  U.  O.  «< 
112,  121,  oilWJ;  ftod  th«  foUDwing  iMued  by  (ivD.  Wool:  G.  0.  140,  179.  2U 
476,  614,  of  1847. 

lu  ihb  coaDovtion,  not«  ttaa  th«  Inatliutton  hf  G«n.  Scott  of  "  OouikIIs  ol  W 
Runmnry  courts  for  tho  puoiihmMit  of  cortain  Yiolatiooi  of  the  Ibsb  of  war — u  4 
JtediuG.O..  181,  184,  and  372, 1947,  and  do.  3S  and  41, 1848,  ndqn.  of  Amy. 

*  TItu  iiniL  military  cottunlmati  of  the  Civil  Vu  la  believed  to  hikvv  been  tbil 
vanadbyUttj.  G«n.  [■'r«Mnnnt,  bvG.  0.  1(8,  WMiem  Uep4.,  St.  Louia,  Si^pt.  2, 

^Seeu.O.  100,  War  I>o|>t  ,  1803,  Sec.  1,  ijar.  No.  13:  do.  1.  Depl.  of  the  Mil 
1862;  do.  20,  Udqni.  of  .Knny.  1S47:  United  6t*tea  v.  Rciler.  4  Ara.lAW.  Reg.  (I 
534;  StAto  V.  Siillman,  T  Coldtr.,  »41:  floffcnnaa  r.  Fort«r.  6  iil.,  fm.  | 

*  See  V.i  <>(  Mar.  3,  1S03,  c.  73.  a.  30,  declarian  tfaal,  in  ttno  of  war,  3ts.,  vai 
manolaufthlitr,  rohlior)-,  lurceiuy,  and  ether  specified  crimes,  wben  commltti 
poraoaa  in  ihn  militiu^'  wrvice,  Aftll  be  pgnidiiable  by  Mnieace  ol  rourt-maitil 
tnlKlary  comnilMion,"  Ao.— an  enactment  lepealedt  «•  U>  coun^mnnul,  in  tb4 
article  of  wu:  Al9>,  wk-.  33  of  the  wine  Mt  (revealed  in  see.  1343.  R.  S.),  m 
•piea  triable  by  ^netal  court-niartiiJ  "or  milicaiy  coDunuskm"  and  puoM 
vith  death.  See,  further,  act  ai  July  3, 1604,  c.  !1&,  b.  1,  by  which  coatnuuid 
deputmmil«  luid  commnndinfc  eeneral*  in  the  Tield  were  autborlMd  to  carry  Ib« 
ciition  fCTiUmcoa  imposed  by  mUitaiycotnmimoD  upon  Kt>«nilla':  Abo.  Klof  Ji 
1804,  c.  2hi.  im-s.  0  and  8  (not  now  fn  Corce),  making  hispecton  In  tbe  Ouaners 
Di-purUnont  criabloanilpiiniiibflblebyMnteiiceof  c»iirt-iaaniiLlor"mUiUTy  pol 
irinn,"  fur  fraud  or  neglect  of  duty,  as  els>  other  ampbyees  and  olBrorn  of  thfti  (ft 
meut  (or  ucrcptinK  hribM  from  cnoliactois,  4c.  Also  iho  ret-ooauwciiiin  act  t^ 
2,  1867.  c.  153,  B,  3.  by  which  commandvra  of  tnilitiuv  diirtricta  were  Ki ' 
convene  military  cominiMloua  for  the  ttial  of  certain  ofleDdeo. 
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nizpii  not  only  in  act«  of  Congress,'  but  in  executiT«  prodamationa.'  in 
rulings  of  tliu  courts.*  and  in  tli«  opinions  of  the  Attonioys  0«nfriil.* 
During  th©  t'ivil  War  they  were  employed  in  several  thousand  cases; 
more  rccontly  thoy  wuro  rosorl*d  to  undec  tho  "Reconstruction" 
act  of  1867:  and  etill  later  one  of  tlieae  courts  has  been  convened  for 
ihetrial  of  Iniiiaiis  as  oifoniicrs  against  the  laws  of  war. ^  f-4!i  l^-tS, 
May.  1890:  C.  10760.  Aug.  10.  1901;  IlS^l,  Jan.  16,190S;  173S8, 
Jan.  4,  1005;  SSl.fG.  Apr.  24.  1908. 

IC  H  a  (^)  (6)  [Ij.  Tho  juristliction  of  tho  miitttiry  ooinmiHsinn  i^ 
derived  primarily  and  mainly  fi<om  the  law  of  war;  that  special 
authority  haa  in  some  cftMes  been  devolved  u|K>n  it  by  ex|>ress  legis- 
lation has  already  been  noticed.  Militarv  commissions  are  autbor- 
iaed  by  the  lawn  of  war  to  exercise  jtiriKdiction  over  two  classw  of 
ofTensc^,  committod,  whether  by  civilians  *  or  mihtary  puroons,  either 
(I)  ill  the  enemy's  country  during  its  occupation  by  our  armiai  and 
wliilu  it  rcnidins  under  military  guvcmment,  or  1'2)  in  a  locality, 
not  within  the  enemy's  countrv  or  necessarily  within  th©  theater  of 
war,  in  which  vMr'tUd  Utw  liaa  been  «sl ablisheil  by  cornpetont 
authority.'  The  two  clas-tPL^  of  ofTen-ses  are:  I.  Violations  of  the  laws 
of  war,  [  [.  Civil  erimt's,  wliich.  because  the  civil  authority  is  supei-- 
sixled  by  tho  militarv  and  th©  civil  courts  are  closed  or  their  fumtioiis 
suspended,  can  not  ne  taken  pognizance  of  bv  the  ordinaty  tribunals. 
In  other  words,  the  military  coumiission.  besides  exonising  undw 
the  laws  of  war  a  jurisdiction  of  otTense.s  peculiar  to  war,  may  act 
also  as  a  substitute,  for  the  time,  for  the  regular  criminal  judicaturo 
of  the  State  or  district.  R.  S,  »42,  Apr.,  1863;  S,  404  Aug.,  1863; 
7,  20,  418,  Jan,  and  Mar.,  1884;  8,  163,  5i9,  Mar,  and  June.  1864; 
go,  SOi,  Mar.,  1866. 

I  ('8  a  (^)  (t)  [2].  A  militarv  commi.ssinii,  whether  exercising  a 
jurisdiction  strictly  under  the  layfs  of  war  or  as  a  substituto  in  limo 
of  war  for  the  local  criminal  courts,  may  take  cognizance  of  offenses 
committed,  during  tho  war,  bffore  the  initiation  cif  the  military  gov- 
«rmucnt  or  martial  law,  but  not  then  bmiight  to  trial.  R.  19,390, 
Jan.,  1S66.  So  htUlKhwl  an  enemy,  taken  prisoner  of  war.  was  triable 
by  a  militarv  commLision  for  a  \'iolntion  of  the  Jawd  of  war  committed 
before  his  capture,*     H,  8,  6S9,  June,  I864. 

■  See  the  ocU  cituj  iii  luM  aoto,  U«ether  wiUi  sees.  I1»9,  1343,  and  1344,  Key, 
8lB.,  uabathBftpprupiiaiiuatkcuof  July  24,  ItfT'i.  HoWM,  1SV7,  JunelH,  Isrs.June 
83,  1870.  and  May  -1,  ISSO,  b  whii^ti,  uuoug  other  iimis  (or  Uio  Piiy  Dc-fiumiivnt, 
approjiriiilii'ii  is  mnrln  "fur  cinipiMtiation  for  cilizcD  cletlu  and  witn<«ies  ntleading 
upon  aiiiru-iruirtiiti  Mjd  mlliury  euuiiiiiBtiluns." 


'  SeL>  tho  r>ru('liimali»iui  of  Sejtt,  21,  I81B.  und  Apr.  2,  1888. 
•  Ex  pHrte  VnlLiDdiKhiuii,  lBall,.3t" 


—  , ,fc — 2W;  lntlioni«iter.»iMartin,4.'inftrb.,  14«:  8ttt« 

V.  STillniuii,  TColdw.,3'11.  Id  lliv  Wi-one  thecuunsHy:  "A  luilltury  coinmianoa laa 
tribuuHl  uovr  (ISTO)  an  well  known  uiid  nK-(i){ukL'd  in  ttiu  lawsiif  ihi' Uall«d  SlatMoa 
u  [■i>urt-ii>iu-iiit]  It  ha*  boil  "iwci^nixod  by  thv  oxwutivc  la|[Ml«Uv*,  aod  judicial 
di-farl.ineiil*  'jf  th«  Uiiveniniciit  uf  llie  Uuitod  Slalea." 

'SetiaOp.  Atiy.c;.m„  5.'i;  U  id  .  207;  12  id..  332:  13  id,,  50;  Hid.,  249. 

•  Tho  ntim  ni  Alndoc  IndiiiriB  iriwl  bv  miliiary  commiMioa  in  July.  1873  (G.  C.  M. 
O.  32.  War  neot..  lsr3|.    Hve  II  Op.  AUy.  Gi*Q.,  24D. 

'  Tlu!  f unifnl  wdm  laniod  daring  the  Civil  War  contaia  nooriy  1&0  coms  of  n'omm 
bicd  by  miliiary  coinmbwiioiu. 

'Ni>t«.  in  thin  coiuiei'iliiu,  Chii^l  JiiHUi'e<.'hii«e'Hda)tTl[ilJoiia(  the  jurisdiriiou  txcr- 
cbed  under  military  go vrm men t  and  martial  luw,  oi  dinting  i*hod  froiD  that  ronfnrr«d 
by  thn  miliiary  lawproper—iaf^  DurfrMitlii^ii.  4  WAll^kce,  142. 

'  KiiltfhMi  an  olnreroriioldlrTOi  tlii-'i-ai'iiij  'Boruiy  if,  upon  capture,  iJtuurd  bororv 
a  uiiiiiury  cumiiiiiiiiion  with  a  violation  of  Uiq  kwi  of  war.  Ihtr  proof  ijuiiild  of  rounw 
bo  cipnf  thflttlie  act  committed  wai  at  cluiig«d.  i,e.,wu  not  a  legiliinal«  act  of  war. 
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I  ('  8  a  (3)  (6)  [3].  As  to  tho  s)ii>cinl  statutory  jurisdiction  with  ffhl 
tho  tuililaiy  rommLs^ion  has,  in  r<«rtain  cnncs,  i><m>ii  ii)V6itte<l,  the  u 
of  CongrwiB  by  wlufli  this  hi*s  hocn  cwiiierT«(I.Btul  dofinwi  hfivo  olrM 
boen  cited.  Of  thette,  ^he  prn^-ision  in  the  act  of  Muty-h  .1,  IHl 
by  whicb  a  juriH(Ui*itoi],  coacurrcutwith  that  of  tho  oourt-raartiAt, 
given  to  this  tribunal  in  rases  of  spies,  in  the  only  uno  now  in  fu( 
and  is  (rtnbiKlicd  in  Hoctiim  1343,  it.  S. 

I  ('  S  a  (.1)  (b)  [4].  Tho  jum()i(.-tion  of  a  military  rommwiun  Q 
v«notl  untlt^T  Din  law  of  wai-  may  beoxerciseil  »ip  to  thodaioofaiiet 
aRi¥«()  up4)n  b^'lwoi'n  the  hostile  partiea  or  the  ilwliiniliim  hv  i 
competent  authority  of  the  temiinntion  of  the  war  atatiij*,'  It  I 
j^i,  Mar.,  t866;  C.  6mS,  Mar.  10.  1899:  diSS,  Apr.  13.  IS.99- 
Apr.  S4,  i8S)9:  ir,or,7.  .-luj.  3,  190S.  I 

I  C  8  a  (3)  (A)  [5].  Under  the  "Reoonstnictton"  act  of  Kfi 
1867,  in  section  3  of  u'liich  the  conimanders  of  the  military  tlistr 
constituted  thereby  were  empowcrt'd,  in  thi-ir  discretion,  "to  organ 
milituiy  commis^ons,"  in  lieu  of  the  ''local  rivU  trihiinals,"  for  ] 
trial  and  piinislunont  of  "all  ilLilurbers  of  the  pnbUc  pi>ace  and  oil 
n»l«f"' — it  was  kel'l  by  the  Jud^e  Advocwlo  GKiiiinit  as  foIlo»«: 

Tliat  the  niilitaiy  ooiumissions  wmvened  under  the  act  woi 
properly  b«  govenieii,  ux  to  their  form  of  proc*'dun«,  by  the  rules  4 
forms  govoniin^  military'  conumssions  iintUir  the  laws  of  war  win 
88  to  their  jurisdiclion  and  power  of  puni-sltment,  they  wonld. 
general  propiM-tv  be  regulatvd  by  tliu  local  atatutra  goveniing  I 
courta  for  whicfi  they  were  substitutea.     R.  t9,  It'fO,  Nov.,  ItiOB.  ■ 

That,  being  substUutea  for  tlie  Stat«  crLininal  courts,  they  yt 
authorized  to  take  coKiiizajiee  of  offenses  comiiutted  (but  not  brouf 
to  trial)  hrforf  t)ie  date  of  the  act,  «qually  uiMi  thotto  committe<l  oj 
such  date.    R.  S6,  424,  Mar..  I86S:  mj ZS4,  Sov.,  1867. 

lliHt  cases  of  soUliers  ofTenthng  against  the  criininat  law,  whi 
offeiiKcs  wvre  not  williin  tlie  jurisdiction  of  a  court-iiuiriiul,  iui| 
legallv  be  bniught  to  trial  before  luihtary  conunisaiona  convened  imi 
the  act.     H.  Se,  4S7,  Mar.,  1868.  | 

Tliot  coitunisaions  ordered  under  tlus  act,  being  in  lieu  of  the  StI 
tribuimLi,  couhl  not  assume  to  lake  ct^niKajice  of  a  case  within  j 
nirisdicliun  of  a  court  of  tho  United  SlfttM  in  oueraliuu  ill  U10 
R.  X.H.  6ie,  May,  1809. 

Iliat  sciiteuee«i  duly  adjudged  by  comnik-aons  eonvenwl  nni 
statute,  and  wliich  hud  been  duly  and  linally  approved  by  tho  CO 
petont  anlhonl.y  {see  mt,  4  of  tlie  statute)  might  li';;nlly  be  exociil 

Brior  to  the  pun^agu  of  the  act  udmittitig  to  ixipreM-ntation  in  Congl] 
le  Stato  in  whicji  tho  otFense  was  committed;  hut  that  such  s| 
t*iice.>.,  not  carried  into  effect  (or  of  which  the  execution  had  not  b< 
entcivd  upon)  at  that  date,  could  not  thereufler  le^jally  Iw  cnforc4 
And  htU.  generally,  tliat  all  proceedings  of  mihtary  conimi.sHtoiis  will 
remained  pending  or  incomplete  at  such  dale  became  tliereupun  t 

>  See  14  Op.  Atly.  0«u.,  SO,  where  thb  prlaHple  la  appli«<l  u>  b»  lodfaii  ( 
Soeal«>6W.;68.  (»       r  rr  1 

■  TIm  eonflitutknulity  of  Uiii)  xt  and  the  IdKaltty  ol  tho  uMilutina  uoder  ■ 
nilituy  commimuaa  were  affinuul  by  Auy.  Gen.  B<*r  in  13  Op..  Bft-AT.  1 

■Cumpare  Unitod  SlatM  v.  Tyni-n,  II  nBllftre,  88,  where  it  u  bwM  that  "it 
oui  bo  no  l«^l  conviciJoD,  nor  uny  vMlid  Jud^mcmt  praaoiiaced  upon  codv^-c| 
tiiil»«  tJi«  bw  cnaiing  tho  oSenao  on  Ht  the  time  in  exirtMce."  And  tn  a  no^ 
effect,  ««  United  .S(ato«  b.  Pinlay,  I  Ab.,  V.  8.  B.,  3M. 


1 
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minnted.  H.  S7,  89,  90,  9S,  Jiihi,  18S8;  g8.  St,  Aug.,  186S;  £9,  6^0, 
Jan.,  Ifi70,  SO.  18!.  Mar..  1870;  C.  15057,  Ava.  4,  1908. 

I  C  8  a  (3)  (r)  HI-  In  a  State  or  diatrict  vilwrv  milit«rr  gowm- 
meiit  or  mania)  law  !ins  not  pit-vuilcH.or  hRi,-ing  prevailpil  lora  lime. 
has  ceased  to  be  exeroispd,  and  the  rt-niilnr  ciiniinul  courts  nrr  nprt,  ana 
in  oppralion,  a  militnry  coniniisjiion  can  not.  iw  empowered  to  a^iime 
inrisdiction  of  a  public  offrnsc,  although  the  nation  be  sttl!  involved 

war.'     R.  9.  657.  Sept.,  ISS4;  12,  4^2,  June,  1865;  I4,  SSH,  Ait., 


in 


l.fHo,  16.  em.  June,  tSeS;  30,  S4,  July,  1869.  A  fortiori,  where,  at 
the  date  of  the  offense,  there  was,  properly,  no  state  of  war  in  wliich 
the  nation  was  involved  with  nn  enemy.  Thus  held  that  a  military 
conrunission  cp\ild  not  legally  be  convened  for  the  trial  of  Indians,  for 
viuliilions  of  the  laws  of  war,  on  aeoounts  of  tlieftj*,  i-obberies,  and 
murdeni  committed  by  them  upon  incursions  made  into  the  State  of 
Texas,  where  said  Indians  (unUke  the  Modoca)  were  mere  raident, 
with  whose  tribe,  as  such,  the  t-'nited  Stati-s  was  not  engage*!  in  war. 
aiid  whose  crimes,  therefore,  were  not  committed  Jtagrante  heUo? 
It.  Se,  2HI,  Jan.,  1875;  C.  10750,  June  29,  1901. 

I  C  8.  »  (3)  (c)  11]  [a].  Where  the  State  was  not  under  martial  law 
or  military  government,  the  fact  that  the  offense  was  committed  by  a 
prisoner  of  war  at  a  prison  camp  (within  the  State)  for  the  confinement 
of  pri«onere  of  war,  and  i^iarded  by  Federal  troops,  was  hfU!  insuffi- 
cient to  give  a  miHtary  commission  jurisdiction  of  the  ease.  H.  15, 
35S,  Junt,  18G5.  But /ifW  that  the  mere  fact  of  tlio  appointing  bv  the 
Executive  of  a  "provisional  governor"  for  an  insurrectionary  State 
in  June,  ISfi.l,  prior  to  the  date  of  the  proclamation  (of  Apr.  2,  ISBG) 
declaring  tlie  war  at  an  end  in  that  State,  and  while  tlie  territory  of 
the  same  still  remained  in  military-  occupation,  did  not  operate  to  oust 
military  commissions  of  jurisdiction  of  criminal  nffensra  conunitted 
within  the  Slate.*     It.  16,  416,  July,  1805. 

I(J  8  ft  (3)  (c)  [2).  A  mihtaiT  commission,  convened  for  the  trial  of 
offefU^es  under  the  law  of  war,  lias  no  juri-sdiclion  of  civil  suit«  or  pn>- 
eeedings,  either  based  upon  contract  or  brought  to  recover  damages 
on  account  of  privatu  trntiHactious  or  perHoiinl  injuries.'  It.  S,  lO'J, 
July  imS;  5,  Sb;  Oct.,  1H63;  9  205,  May,  IS'^;  II,  657,  Apr.,  1S65. 

ICS  ft  (3)  (f)  [31,  It  is  n  further  restriction  upon  llie  juri.-i(Iirlionof 
the  militarj-  commisBion  that,  except  wliere  it  may  bo  invested  by 
statute  witn  a  jurindiction  cfmcurrnxt  with  that  of  courts-martini  (as 
by  »ec*.  30  and  38  of  the  net  of  Mar.  3,  IS63).  its  authority  can  not 
be  extended  to  the  trial  of  otrenses  which  are,  sperifically  or  m  general 
terms,  made  cognizable  niid  punisbublc  b^'  courl£-murtia)  by  the 
Articles  of  War  or  other  statute.     In  repeated  instances  during  the 

'  Sec  th«  Irodiii):  ntiM!  of  Ex  vartt  Miltigan,  1  Wallaice,  1;  aim  Millwan  i<,  Iliivoy,  3 
Bimell.  13;  In  re  Murphy,  Woi>lwoitta.  M3;  Dovliii  v.  United  Slatex.  12  ft.  Lla.,  771; 
12  Up.  AUV.  (i«ri  ,  la. 

*  Ah  to  tnu  nature  of  the  hostility  which  may  pmporly  briiu  Indiana  "within  tb« 
deecripUon  of  public  en«ini««."  compare  13  Up.  Atty.  G«u.,  -171.  That  a  d«ucbed 
twad  of  mataudiug  Indiana  waa  not  an  "tsatmy"  iu  tho  woam  uf  tho  act  of  Uar,  3, 
1S49  {i!«c.  Mea,  R.  S,),  providinx  tor  tho  amking  sood  of  dftniRi^  nixteinod  by  tba 
aptun  or  dwlnictiiin  ut  certaiti  property  "by  an  MiAmy."  wwtMid  tty  th«  Supnme 
Cmirt  in  Btiuut  v.  United  Slntc*,  ID  WftlWo.  84. 

*  8m  Belding  f .  Sut«,  25  Ark  .  3i:>.  Aad  compare  13  Op.  Ally.  Q«n..  U&and  W; 
folemiui  V.  TennaoMw,  7  Otlo,  516. 

'SofSiaiov.  Stilhaan,  TColdw,,  :m1;  G,  O.  1.  Dept,  of  the  Mi«*'im.  IHtK,  A#  to 
the  dvU  JurlidlctloB  of  special  courte  and  commisuond  laotttuled  during  Um  Civil  War. 
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Civil  Wnr  Uie  pnicMsdingit  of  mililAry  commbtsions,  in  CMM  m  wU 
thoM-  tribiinals  had  impmpprly  tussuinud  jiiriiMliolioit  of  offvibMwt  I«(a 
triable  by  courlft-niartml  imly  were  rccommeiided  bv  ihe  Judge  JWj 
c»Ui  General  to  be  diwipproved.    H.  4^8,  J;S2,  pec,  JS62;  7,  i 


iS6,  Apr.,  1864;  0,  236,  Juns,  1864;  15,  373,  June,  106&: 
iw.,m5:  19.  6S,  Oct,,  1865.  , 

jE  C  8  a  (3)  (d)  [1].  Except  in  bo  far  as  to  invest  militAiy  co^ 


i 

oim 


sionfi  in  s  few  caM«  with  n  »]^)«cial  jiiriiidiction  and  power  of  puni 
meat,'  the  etaliile  law  hns  faded  to  define  llit-ir  autfiority.  nor  luu 
madi<  provision  in  regard  (o  their  con^litulion,  compnsi'tion,  or  v 
oedure.  In  conscquenc'e,  tho  nilw)  which  apply  in  lh(iB«  purtjciu 
to  ^neral  courls-niarl  iai  have  ahiio&t  unuonnly  been  applied 
mihUir)'  cuuuniwioos.  They  havn  ortlinarily  be«n  convened  by 
same  ofiicera  aa  are  authorized  by  the  Articles  of  War  to  convi 
Buch  courts;'  cho  accunationR  investigated  hy  thera  have  been  | 
Bented  in  charges  and  specifications  itiiudar  lu  fonu  to  thosd  eol 
tained  by  general  courts;  their  proceedings  have  been  similar  I 
Binularlr  recorded;  and  ihcir  senterK-vM  have  been  BimiUrly  Ma 
upon  and  executed.  R.l.  4oS,  463,  Dec,  1860;  £,t7,8S,66S,  ftj 
Jvne,  1S6S;  3,  428,  Aug.,  1873;  a".  3.5,  Oct.,  1863;  7,  556,  Apr.,  tS 
8,  III,  Mar.,  tSG^;  IS.  SSS,  Feh..  IS65;  S&,  S9.  June,  1869.  Tl 
composition  hiw  also  Iwen  the  same,  except  that  the  minimum  of  mt 
bers  has  been  fixed  by  uMage  at  three,  ti.  15,  14.9,  A]T.,  IS6S,  Tl 
bftve  generally  also  Been  supplied  with  a  judge  advocate  as  a  pit 
cuting  oflicor.  A  mthlur>'  comniisaion  conittituted  with  leiia  tj 
throe  members,  or  which'  proceeded  to  trial  with  Iohs  than  til 
membons,  or  which  waa  not  attended  by  a  judge  advocate,  woiilil 
oontrary  to  precedent.'  R.  9.  691,  Sept.,  ml;  It,  479,  Feb.,  IS 
13,286,  Jan.,  1S65;  15,  204,  May,  IS85;  C.  17SSS,  Jan.  4,  1905. 

In  view  of  the  aualogx*  provajling  and  sanctioned  betwcun  ill 
borlieH  and  coiirts-martial,  held  that  militan'  commiiisions  wo 
properly  bo  »wora  like  general  court.H-niartiai  {H.  tl.  Itt,  M 
ISG4) ;  that  the  right  of  challenging  iheir  meml>ere  should  be  alfon 
to  the  accused;  that  two-thirdis  of  Ibcir  members  shoiihl  concui 
death  sentences  (It.  23,  650,  Aug.^  18$7);  and  that  the  two  yek 
limitation  would  properly  be  apphod  to  prosecutions  befofftdUM 
R.  9,  657,  Sept.,  im.  H 

I  C  S  a  (3)  (tO  [2].  Held  tliat  the  proceedings  of  a  militarflVI 
miiuion  should  he  completed  by  the  actinii  at  the  end  thore<if  1^1 
officer  who  convened  the  commission  or  by  )iiB  successor  in  cooimn 
tlieniodeof  pnicedure  being  lliesame  tts  is  followeil  bv  general  coui 
martial.     C.  5292,  Nov.  8.  tS9S.  '  1 

I  C  8  a  (3)  (d)  [3].  During  the  Civil  War  a  very  great  number  I 
variety  of  otTenses  against  the  laws  and  usages  of  war— charged  eitt 
generally,  iis  "violation  of  tJie  laws  of 'war,"  or,  specifically,  bj 

'  Soo  ftAtiit«#  cited  in  notM  to  pKceiling  sectJun. 

■A  militarv  conimlatlou  v-us  kpgioiut^  (o  moot  at  CUunba,  P.  I.,  En 
tried  oiaes  wbidi  were  awniiing  i-rul  in  thut  HiMrict  without  ibo  cmm  b 
Dinlly  mfomid  to  the  commiwion  by  the  cunvealn);  nutliorily.    new  caaMiM] 
lixhcd  in  G.  O.  Ha.  4,  BuKlquonu*  Divlnon  of  the  niilipuino*,  teritm  ItOO. 

'  In  Uiu  abMuce,  bowovcr,  o(  uiy  •tatutory  provinoo  00  um  subject,  a  oumo 
which  doportad  from  the  eenen)  xtmgt  tn  any  ot  thcve  rwperta  would  it<'i  n« 
be  bekl  to  t>e  an  UlcgsJ  tnbtmkl. 
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pnrtii>iilar  natnei)  or  descriptioiui — were  pBfei«d  upon  and  pimislied 
by  mililurv  <;oiiiiiii»iioii;4.  Of  thi<se  some  of  tlio  pnncipal  (voruiuilted 
mostly  bv"  civiliaiia)  were  as  follows;  Unauthonzed  tradiiif;  or  com- 
mvrciul  mtercourso  with  the  ©Jicmy;  uiiaiithnriscd  coirt^poridoiico 
with  the  enemy;  blockado  running;  mail  cyurying  nciross  the  lines; 
drawing  a  bill  of  exchangfi  u])on  an  Piiemy,  or  by  an  enemy  upon  ft 
jfirly  in  a  uorthoni  city;'  dealing  in.  m''i<i tinting,  or  utttiring  Con- 
ederate  securitiea  or  money;'  manufariuring  arms,  etc.,  for  the 
enemy;  fnrniahiiig  to  an  onomv  itrlirlcw  contraband  of  war;  dealing 
in  such  articles  in  violation  of  military  ordere;  publicly  expressing 
hostility  to  the  Unitt^d  Stat(«  Government  or  sj-mpatliy  with  the 
enomy^  coming  witliin  the  lines  of  tho  army  from  the  enemy  without 
authority;  violating  a  flag  of  tnice;  violation  of  an  oath  of  allegiance, 
or  of  an  amnesty  oalh ;  violation  of  ]mrole  by  a  prisoner  of  war;  aiding 
prisoner  of  war  to  escape;  unwarranted  treatment  of  Federal  prison- 
ers of  war;  burning,  m'stro\Tiig,  or  obstnicling  railroads,  bridgi's, 
Bteamboal^,  etc.,  used  in  military  operations;  cuttinp  telegraph  wires 
between  military  poats;  rerniiting  for  the  enemy  witliin  tho  Federal 
lines;  engaging  In  "guerrilla"  or  parii»an  warfare;  lussisting  Federal 
soldiers  to  desert;  resistinf^  or  obstructing  an  enrollment  or  araft;  im- 
peding enlialments;  violating  orders  in  r^ard  to  selling  titjuor  to  sol- 
diers or  other  miUtary  orders  of  police  m  a  district  under  military 
goveniment;  attempt  without  success  to  aid  the  enemy  by  trans])ort- 
mg  to  liim  articles  contraband  of  war;  con8)»irftey  by  two  or  more  to 
violate  tho  laws  of  war  bv  destroying  life  or  property  in  aid  of  the 
enemy.    R.  S,  lU.  -^pr..  ISdA;  S,  'J,(>1,&S0,  64-9,  Aug.  and  Sfpt.,  1S63: 

4,  SSO,  Nov.,  1863;  5,  36,  Sept.,  tS6.i;  590,  Jan.,  186/,;  6,  20,  Jan., 
1864;  7,  413,  Mar  ,  1864;  8,  SZ9,  June.,  186/,;  9,  149,  £02,  2-^5,  4SI, 
SSA,  5S6,  May  to  Aug.,  1864;  10,  567,  Nov..  1864;  It,  47S,  513,  Feh. 
and  Mar.,  1S65;  IS,  ISo,  Dec,  1864,  ond  675,  June,  I860;  16,  446, 
Aug    1866;  81, 101,  Dee.,  I860,  and  £80,  Mar.,  1866,  tie. 

I  C  8  a  (3)  (d)  ['t].  in  tho  ordinary  crimes  taken  cognizance  of 
under  similar  circumstances  by  tliese  tribunals,  the  most  frequent 
were  homicides,  and  after  these,  robbery,  aggravated  OKsnult  ana  bat- 
tery, larceny,  receiving  stolen  property,  rupo,  arson,  bur^jlarv*,  riot, 
breacii  of  the  peace,  attempt  to  bribe  public  olhc<>rs,  embezzlement 
and  mi.sa|)propriation  "f  public  iiionoy  or  pnjperty,  defrauding  or  at- 
tempting to  defraud  tho  United  States    etc.     R.'7,  418,  Mar.,  IS04; 

5,  1.04,  r>2l),  Apr.  and  June,  1864;  14. 40,  Jan.,  1865;  t5,S81,  Mifj.  iS65; 
i8.525,Jan.,1866;19,319,andS90,Jan.,1866:Xt,e26,Feb.,18ee:ie, 
116,  Aug.,  1868;  £7, 423,  Dec.,  1868,  and  682,  Feh.,  1869;  89,  167,  833, 
Aug..  1869;  SO,  380,  638,  May  and  Sept.,  1870^  etc. 

I  C  8  a  (3)  (d)  [5].  Not  urifrequently  tlie  rnme,  as  charged  and 
found,  was  a  combination  of  the  two  species  of  offonsos  ftbore  indi- 
cated. A»  in  tlie  cose  of  tho  alleged  killing,  by  shooting  or  unwar- 
rantably harsh  trcatmeDt,  of  ofTicers  or  soldiers,  after  they  hod  sur- 
rendered, or  while  they  were  held  in  eonliiiement  o«  prisoners 
of  war;  of  which  offenses  persons  were  in  several  case»  during  the 
Civil  War  convicted  by  military  commUsions  under  the  charge  of 

■SmBHuixi  r.  »iitl«T,  9  miitcb.,4.^T;  Willbnin  v.  UobUvSkv.  Ilk..  2  Woods.  SOI; 
WnuiU  r.  \Vi1<l<rr,  IS  N.  York,  KM;  tiu-y  i'.  Siurvmui,  12  fieuk,,  364. 
>  Boo  Horn  V.  LockhATt,  17  Wallace,  &80. 
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"murHer.  iu  vtoliiUon  of  the  laws  of  wnr."  '     H.  7,  360,  Ma 
17,  4S5,  and  W,  Il2t,  Oct..  1865;  gO,  650,  J/oy,  1866. 

I  C  8  a  (3)  ((•).  Ex(-«|it  in  »  ra'o  of  n  am'  wlioMe  MuitPtico 
death  (scm-.  1343,  R.  S,),  llie  (Ibi-retion  of  ute  mUilary  mmmissioii 
Uift  itnposiiton  iif  iwiitPtu-*  i«  not  in  terms  rftstrictod  or  defined  bv 
«'xi,Htin;:  law.  Ji.  7,  6ii,  Jan..  tSS4.  Tlio  st-iiU'iict',  Imwfver,  afin 
ikwiinl  niTltninal  |uiiii.-<liment;  ajiuleroeiitof  debtordami^rm,  oofl 
victiim  of  II  tTiminul  ulTci)8«.  wouldlie  iiTPgtilar  aiid  properly  dii) 
prnvi-d.  It.  .■?,  1.91),  July.  lSG,i.  Where  a.  military  rommis^ion  \ 
tti-liiiR  uiuk^r  the  recoiislrm^linii  Ihws,  prAi-liratly  as  a  Rulisliiiilo  f< 
Stale  rrirainiil  court,  h*ld  tliwt  it  stiould,  in  |*e»i-nd,  in  deu>nma 
t}io  prtiper  m(*iv«ure  of  piinivthnKMit  to  h«inflict<><I,  tnkeinlo  roiisidt 
tiim  th«  Sliiti]  stiititto  law,  if  uiiv,  prcM-ribing  the  penally  or  peniill 
for  the  «>irpnse.'     R.  S!i,  ^Ofi,  Nov.,  IS6-ff;  C.  ISSltT.  Apr.  10.  imit. 

I  C  8  a  (■!)•  //"■W  that  after  tho  ilprlftration  of  p«a<:o  the  ndo  of  t) 
tile  oiviipiLtion  ran  no  hiii<;er  bo  enfon-ed  in  Porlo  Kico,  as  the  Ini 
of  pejirc  assiinift^  that  the  onlinar^-  rriininal  cmirts  will  4-onlin»< 
exist.  But  ArU  t hut  if  tiics«  courts  run  not  lierelieil  \i\*i>i\  tueiippi 
erime  the  IVft^idpiit  hiLt  liie  power  to  iippitint  prunsionid  ciniria  w 
oompott^'tit  juriMlit'tiiiii  over  sinh  otfcn-st':*  lo  rnntintio  until  Cot 
has  pnivided  aavsiem  of  I'uTemmcut  for  Porto  Kico.     C. 

9,  tm:  $£86,  Apr.  IS.  jm. 

X  C  8  b.  A  fior«mment  tliat  may  liave  beeo  eatablished  unffj 
tary  occupation  over  territory  that  may  have  been  ■u'l^uired  by  (j 
qitc^l  or  troatv  may  continue  until  Congress  shftll  have  ntado  ot 

Krovisian,  and  is  not  nercsaiirilv  terminatixl  bv  a  treaty.     C.  So6 
_  ept.  30,  1.909. 

I  r  8  c  (1).  The  treaty  between  the  l'uite<i  Statw  of  America  I 
the  Kcjinblic  "f  Cuba  of  May  22,  1903.  in  article  3,  pmWdea  tb 
"The  (lovermiieni  of  Cuba  couHents  tbnt  the  I'ntlvil  >Sl»1«8  n 
exercwo  the  right  lo  intcrreno  for  the  preservation  of  Cuban  in 
pondenee,  tho  mitinlenaaro  nf  a  (;uverntut>nt  ndt>4|iift1«  to  ihe  p 
tertion  of  life,  property,  and  indi\*idiiai  htterty,  and  for  discharpt 
tho  obliijations  with  rc'spt'ct  to  Cuba  inii>os«d  bv  the  treaty  ot  I'i 
«n  the  Unitod  Stutea,  now  to  be  asaumed  and  undertaken  by  > 
Government  of  Cuba"  (33  Stat.  22-(S).  llfJd  that  the  treaty  o 
tainin;:;  this  clause  was  made  under  the  authoiiiv  of  the  Uui 
Stiitet*  and  in  the  manner  prescribed  in  the  Constitution  and  in  thi 
fiii-p  a  purl  nf  "(he  supreme  law  <)f  the  land.'"  JlrUI  further  tj 
the  duty  of  intervention  deHeiibed  above  ia  primarily  an  execul 


■  Sn-C.C,  M.  U.  (107,  WarDcpt..  1K&>;  do.,  153,  id.,  I860.    Aroor«r«i-vai  illiil 
lion  van  tho  pritidpal  afttnao  of  iha  Modng  IiulJaiut  (tried  by  mUitury  (Mmmia 
Jtilv,  1M73),  which,  aa  a  ireachMoua killing ufaaonomv  during  ■  iiikt',  w.mi.'I 
■■  iniinltT  ill  vjoJurJMii  ot  th« lawaot  yna."    (G.  C.  M.  O.  S2.  Wnr  l>ci)t  ,  1873.) 

'  Ktrvpt  irhfiro  iho  dooth  MOt«Bcft  wm  pronoaaoril,  tho  piiiiiHhniAnt  adju 
rnillury  commlKtona  duriag  th«  civil  war  via  In  the  gimt  mnjorily 
Rnimpn*MuncDtfora«rlaia  torm<>r"tiUlluionilDf  thi-' war."    Fintawurov 
iraIlaM^d  uid  a  Modinit  beyond  the  ttnM  of  the  Uni(«d  SUM  lorcM  wm  not  infreqii 
A  cuoOacalloB  of  prop«rl}'  «vi)  aluo  occaaloniiily  ulluile^d.    Id  maay  liuiani-M.  in 
of  any  pimiabmcnt.  it  wm  dir«cic<l  or  rpcomm«niti<cl  by  tho  rommimDu  tBM 
orriiwd  h?  rtviuiivo  to  take  to  oath  of  allei^Mice,  or  give  a  jMroU',  aud  iai 
atao  to  give  a  boad  for  future  loyal  behavior.  ~ 


^□1  illiil 
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duty.'  anil  that  ajiy  diiti«R  which  m  the  enurso  of  its  perfonnan<.'e 
devolvo  upon  otlivi*  (lrpAi-t»u>nt»  of  th«  Govcmmont  are  ciillnl4M'aJ 
and  secondunr.  and  nrn  Bubiirdinate  in  importance  and  obligatioD 
to  those  which  dovolvc  upon  tho  Kxcciilivf.     C.  S0396,  Sept.  /.5, 1908. 

IC  8  c  (1)  (a).  Held  that  the  exclusively  PXe<?utivo  character  of  tho 
duty  of  intervention  witji  which  the  Unitwl  t'liitcs  is  chained  in  articJe 
3  of  the  tivaty  b<>tweon  the  Uiiit^^d  States  aud  the  Kcpultlic  of  C'ubtl 
in  inilicatfd  by  iho  several  steps  wliich  it  may  be  found  neccfwar^'  to 
tnkc  in  the  pci-formance  of  that  duty.  Thus:  If  an  insurrectiuounr 
movement  jinould  rome  into  being  on  the  i^iland  of  Cuba  with  wliico 
tho  Cuban  Government  was  powerlci^  to  deal,  anil  such  condition 
should  be  made  known  to  the  President  of  tho  I'nited  States,  either 
as  the  result  of  ht»  own  obsenaiiun  or  of  rt>presentiitioiJS  made  to 
him,  or  upon  admission  by  the  Cuban  Government  that  it  had 
exhausted  its  puwcii^  and  waa  unable,  by  itn  own  agenriea  and  iastru- 
nic-iitalitiM.  to  maintain  order  in  the  Ulnml,  hftti  that  tho  duty  of 
intervention,  ^vith  a  view  to  the  e.-<liiblislniient  anil  maintrnaocii  of 
public  order,  will  have  accrued.'     C.  SO^ffSj  Sfpt  15,  1908. 

ICf!o(l)  (6).  HfMtimt  should  the  conditinn  described  in  article  3 
of  tliii  treaty  between  the  United  States  and  Cuba  obtain,  and  inter- 
vention by  the  United  States  becomi*  neeessan-,  the  first  steps 
would  be  political  and  advisiiiy.  The  Govcniment  and  people  of 
the  island  mar  be  officially  notified  of  tho  power  and  duty  of  the 
Exeoutivo  untler  the  treatV,  and  neg;otiatiima  may  be  undertaken 
with  a  view  to  the  restoration  of  order  bv  pacific  methoda,  a  resort 
to  gnud  otiices,  cumpromisc.  or  redrvss  of  grievances.  Should  these 
methods  fail,  however,  the  next  Btepa  in  execution  will  consist  of 
the  issue  of  a  pmelamation  by  (he  PresiilenI  calling  upon  all  twniona 
comjiosing  tho  inaurrectionan-  cumbinatioiu  t^j  disjicrse  and  rotini 
peaceably  to  their  respective  aboth^s  within  a  specific  date  from  the 
date  of  issuo  of  such  proclamation.  'Aesumin;;  tho  issue  of  such  a 
proclamation,  it  will  then  become  neceesaiy  for  the  President  to 
employ  the  land  and  naval  forct-s  of  the  United  States  in  the  restor- 
ation of  order  in  the  island  and  in  the  removal  of  opposition  to  the 
CMcuUon  nf  the  laws.  A  forcible  uprising  bi'ciimi*3,  in  virtue  of 
article  3  of  the  al)ove  treaty,  and  the  fact  that  the  Cuban  consti- 
tution itself  contains  tho  tivaiy  provisions  above'referred  to,  author- 
izing intervention  by  tiie  United  States,  «  forcible  ivsistAnce  to  the 

■  Th*  daty  of  nippnMing  laaurrecUonuy  movMooDte  hu  In  Ih*  pwt  dovolvoil 
upon  Uie  Executiv*  deparUaent.  Tliuii:  iWidvnt  WutliUiaton  Imqm  a  procbmo- 
ticin  on  Aug.  T.  1794,  railing  upnn  tfaorc  eneivoct  in  (ho  "\Vhi>ky  InfXimctJon"  U> 
i«tti«  to  thoir  bnmes,  rromiient  Piaroe  eimilarv  imied  a  procluaatioa  on  F«b.  U, 
1856,  on  tbe  ixoaloo  of  tho  dlatutbance*  in  ilie  Torrltcry  of  Kanau.  Sb&ilarly. 
FtaBidant  CIev«land  umed  a  jwocltmation  on  Kfb.  9.  1880,  upon  th»  occiubn  of  an 
inmuTOCtionarr  movcmont  in  WMhingtoa  Temtory,  b  whirb  lie  nave  tbo  evO  di*- 
fomd  but  ono  day  to  dtsperae. 

Similiuly.  upon  at  laoit  Ivo  occwiona,  lh«  iMt  in  1902.  tbi>  Frmid^Dl  bw  iat«r- 
voned  on  the  iHlhmu*  of  Ponaniii  and  ha»  UMd  Hue  land  nnd  naval  Eon-M  to  maistaut 
trwdom  at  transit  tmderuUclfl  3&  of  th«  tnacy  o(  D«c.  1:2, 1646,  with  Colombia.  Ko 
ExecutivA  prcK-'liunati'm  wnn  i«aii«d  in  Mtbcr  com,  and  the  fntcrv«i)tioa  ««•  accom- 
pti«hod  in  Uie  operalion  of  iiutructions  commimlMlAd,  in  Uto  namo  of  the  Piwidmt 
!)>'  tli«  8eci«taiy  of  lh«  Navy,  (o  the  commandtBff  officw  of  th«  naval  loroM  in  tho 
CurribHU]  Si-a.  In  both  caata  tb»  at-Uon  taken  by  tbo  Prcudant  wai  nported  to 
ConsTOK  under  tli?  method  prMcribed  by  th«  Con«titution. 

*Act  of  Mar.  2,  IWl,  31  SUta.  B97. 

81106'— 12 08 


1074 


WAR  I  C  9, 


mithorily  of  the  I'nitod  States,  anil  bi-inKS  tJw  matter  within  tl 
opt^rtLtion  of  piira^npli  M.  iiwcUoR  8,  Artii-iu  1,  of  tliu  C<tti»tiluti4>] 
w'iiicU  aulhuiizt'3  Conzn-iia  "to  pro\'ide  for  cattin:;  forlli  tbo  mililj 
to  execute  Uie  luwa  of  th«  Uiiitvd  States,  suppi'CAit  imtintn^lion,  an 
ropcl  invaidom."  The  land  and  navul  forcoa  of  the  United  StaU 
may  be  emiiloyod,  undur  section  5298,  R.  S.,  in  order  that  Cubi 
indcpendenco  may  be  nrnsen'od,  and  that  a  j^vernment  adequul 
to  tne  protfrotiun  of  Ulo,  [>ro|H>rtv,  and  indivi<lijid  lilxiriT  may  | 
made  secure.     O.  W^S,  Du.  £8.  1911;  20S96,  Seal.  IS,  1906. 

I  C  9.  Two  soldiers  of  the  UniWd  States  Army  having  bi-en  sciM 
and  delivered  acrus!)  the  lines  tu  llio  uiicmy  by  a  parly  of  civiHanai 
apoi'lion  of  one  of  ihoin.'^iirrectioniiiyStaU^in  the  oc^rupalioQof  tt 
Fedorui  Curc4>s,  un  equal  number  of  cilixcmt  of  t  ho  di^tiicl  wcro  ordert 
br  the  commanding  general  to  be  arrested  and  held  till  the  olTendei 
wliu,  uicnnwliile,  Liur  taken  ivfugo  with  the  enemy,  tihould  be  su 
rendered  fur  trial.  Ucld  that  sutm  an  act  of  retalialfon  was  warraaU 
by  the  lawg  and  usa»»(  of  war.     R.  9,  2t0,  June,  1884- 

I  C  10.  The  use  of  (laipi  of  true*  by  the  enemy  duruig  the  Civil  W( 
was  reooeiiized  na  a  belligerent  right.'  But  the  admission  bv  flag  i 
truce  wiuiin  tlio  lines  of  the  United  Statwi  Aiinj'  in  time  of  war  i 
persons  cominj;  from  the  linea  of  an  enemy  can  not  entitle  such  pQ 
sons  to  immunity  from  subsequent  intiuini-  into  their  rharaoter  all 
buidncss,  or  li-om  restraint  and  detention  upon  roabonable  grounds  i 
auspieion  appealing  i^ainst  them.  Moi'eovcr  a  Hag  of  truce  does  m 
operate  as  a  aafe-conduet,  allowing  the  party  admitted  imder  It  B  (o 
pas.'iage  through  the  tenatory  or  a  dispensation  from  the  legal  efTea 
of  war,  but  niTordtt  him  a  merely  tem[)oriinr'  proteetion  not  to  1 
continued  after  the  immediate  inWion  of  tlie  nag  has  been  accou 
pli-shod.  }t.  S,  193,  Oct.,  lS6d;  6,  434.  Od.,  1S6J,;  8,  GIS.  June,  188, 
So  helil  thttt  a  person  who,  during  the  War  of  the  Ret>eUion,  Mvailf 
hintsolf  nf  a  flag  of  tnico  to  enter  our  lines  fnr  an  illegal  purpo-ie,  wi 
in  no  dejoroo  prot««t«d  by  the  flag  from  liability  to  iirretit  upon  fa 
purpose  becoming  apparent,  or  from  ainonabihty  to  trial  and  piinis] 
ment  for  any  overt  act  in  violation  of  the  laws 'of  war.'    R.  iS^Ji 

Jviti  isee.  !■ 

I  C  11  a.  The  taking  of  the  life  of  a  prisoner  of  war,  when  nofrH 
certing  an  escape  or  engaging  in  any  violence  or  bi-ench  of  discipUi 
justif ving  such  an  oxti-emo  measure,  U  as  fully  niurtler  as  could  t 
any  toiuicide  committed  with  deliberate  malice  in  time  o! 
B.  7.  S60,  Mta-..  1S6.',. 


pjce 


'  WiUUnw  It.  Bniffy.  6  Otto.  176. 187. 

*  See  lastructiooaMlatlre  to  the  dispatch  aad  n>c«piIoaolF1acii>fTnic«,  ttrepu^ 
lnth«Judg«A<lvocataG«ncnl'i<01&<N>,  puhliHhnliti  G.O.  43,  A.O.  O.,  18sS. 

'  Murder,  at  commoa  taw.  te  "ih^  unUirfiil  killinic.  by  t,  t>efw>n  nf  nouBd  BMnMl 
ftud  diKNtioft,  tA  any  rcaannabli!  CKuture  In  boiiu  and  uader  ili«  twace  ot  the  Stal 
wtifaEoaliceaiofeihouithl  nitlinr  cxpraMor  impliml,"  la  maay.of  Ilia6talv«,  twoi 
mora  dcRTDM  of  nnuditr  at«  now  disdi^bbed  b^  the  aiauile  few;  muider  ia  ll 
litBt.  dpfcreo— ti:fo«r»]ly  delini-'it  lu  a  kiRing  accompanied  bjr  expifw  malin,  ori 
d*l!bontte  uiilawtul  iiiteni  Ui  miiMi  tbo  dpatb  of  tlift  parlicular  j>M»aD  kJUed—ball 
ordiiuuily  aloiM  Dudo  eapUal.  MMistauffhim.  nl  commoti  law.  m  di«iD|nii«b«<d  06 
miitdor  by  the  abaence  of  malt<-e  aforrihniiKhi.  The  State  Matutee  kavo  Kcnerall 
<-onstilutM  dovreea  of  nuui»laut;htoi,  aleo,  n  «lilt««iii  mmwuio  of  paninhmenl  betl 
amifpod  (oeach  d<«Tee  The  lawv  jI  the  Unit»l  SialM  thmueb  proarriblriK  ditleNi 
puniHhmf-iits  for  maiukuirhicr  und«r  diffemnl  rircuBUbtDcn,  recoeniiio  no  dUi'rinl 
aatioiu  of  grade*  in  o<th<<r  mjuiH^ufibl^T  ot  raurdei.  See  Coke.  ItttL  47.  4  HI.  Cod 
95;  1  Ea«t,  F.  C.  214;  1  RuswU,  Cr.  4«2,  1  Gabbetl,  4H,  3  Whanoa,  C 
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I  C  1 1  b.  The  violation  uf  his  pitrolo  by  n  pttix)le(i  prisoner  of  war 
in  un  ofTcn^  again.-4t  th«  romman  lav  of  war  and  pimiahaMc  with 
deatii.'     R.e.m,Jan..  1864- 

I  C  11  0  (1).  An  engineer  eaptured  while  doinR  duty  on  a  Bteamer 
of  the  enomv,  held  properly  detained  m  a  prisoner  of  war,  fi\il 
emplovees  of  the  enemy  serving  with  its  army  in  tlio  field  being 
rcganled  a»  on  tho  same  footing  in  this  respect  with  the  soldicrsof 
8urh  anny.*     R.  6,  S^S.  Aug.,  JS6S. 

IC  11  c  (-)-  Wlit're  a  prisoner  of  war,  held  with  other  prisoneii*  at 
ft  prison  camp  willun  a  State  in  wliich  the  civil  courts  were  in  opei-- 
hlion,  killed  one  nf  his  fellow  prisoners,  advised  that  the  Govemnu'nt 
might  in  iXa  discretion  turn  him  over  for  trinl  to  iheSiatOKUtJiorilies, 
or  exchange  him  under  the  cartel  and  leave  him  to  be  tried  bv  the 
Confederate  authorities.     R.  IS,  498,  Mar.,  ISdS. 

IC  11  c  (3).  Where  certain  persons,  apprehended,  while  engaged 
apparenlly  as  partisans  in  a  raid  from  KentiicW  into  fndiana,  were 
held  to  trial  by  a  civil  court  of  the  latter  State  for  robbery,  and  tli« 
Oinfederate  agent  for  the  exchange  of  prlioners  of  war  made  there- 
upon ofRcial  application  that  they  should  be  treated  and  exchanged 
as  sneli  prisoners,  on  the  ground  that  they  were  Confederate  soldiers 
acting  under  the  orders  oi  their  military  superiors,  advi*td,  io  view 
of  the  tteriouA  doubt  as  to  their  real  status,  that  they  be  left  to  have 
their  offense  passed  upon  by  the  court  which  ha<I  assumed  jurUriie- 
tion  of  their  ease,  and  by  which  the  defense  that  their  operations  were 
li'[riiimate  acts  of  war  could  be  properly  investigstetl.*  R.  2,  691, 
June,  1863;  5,  S.',4,  Nov.,  tSGS. 

I  C  1 1  0  (4),  liVnere  certain  soldiei-s  of  the  enemy's  army,  having 
been  taken  prisoners  in  Virginia  upon  Lee's  surrender,  were  releaiwd 
on  parole,  on  condition  of  their  returning  to  their  homes,  hfld  that 
this  parole  did  not  autiiorize  tliem,  in  the  absence  nf  special  aul  liorily 
from  tlio  United  States  Government,  Lo  cume  witMn  our  liiie^  and 
inl^  the  State  of  Maryland,  although  that  State  had  been  their  n]ae« 
of  residence  before  the  war;  and  that,  in  actually  coming  uito  Mary- 
land, tltey  were  chargeable  with  a  violation  of  their  parole.*  j\jid 
hfld,  further,  that  a  citizen  of  Marylami,  in  harboring  and  relieving 
them  after  coming  into  thnt  State,  was  chargeable  with  an  offense 
un.ler  article  -1.^.     R.  IS,  400,   .Mai/,  1S65. 

I  C  1 1  c  (.5)  («).  Wliere  a  chaplain  of  the  Confederate  Army  camo 
within  the  lines  of  the  United  States  Army  during  the  war  without 
the  authority  of  the  Federal  Government,  and   was  appreliended, 

3  Groeni,  Ev.  mc,  130;  rommonwpailb  v.  ft>b«tCT,  5  Ciidi.  3M;  G.  O.  23,  Dopl,  o( 
C«ll(omia,  1805  (R«markH  of  Muj.  ti«u.  McDo««U).  "Murrtw,  origiiiiilly,"  myt  For- 
li-r  (p.  302,  ritios  Dracton  "de  murdro''),  w  "un  iiwidioiui  wrrat  ni— linntjiiir 
ocruila  ocriirio.  niilh  inmit  ouf  vidfnle,"  Now,  twcrecy  in  lh«  couinilMlon  o(  tha  act 
iaalmlflcauloiily  w  nvideoM  cf  tegftl  m»Uc«. 

wiiile  it  in  luwful  Ui  kill  an  onomy  "in  tho  hMtt  and  excrriMt  of  war,"  y«t  "lo 
kill  mch  an  vneiiiy  &fi«r  he  hM  laid  dowu  hi«  ann»,  and  wpecial!]*  irhen  be  is  can- 
luied  in  priwn,  is  mnrdcir."    6iat«  v.  Gut.  1.1  Minn.,  :t'll. 

'  Seo  G.  0. 100,  War  D*i>t..  1883.  nw.  12^  (Licbn'e  Inrtrurtionsj. 

'  Son  1I.-IKI1A  Conventjon  of  lfK}7,  36  Stat.,  2310;  alMUllitv)-  LamiAf  Vaiu^  SUt«a 
with  SunptcmeiitodSlI,  p,  1461. 

'  Sue  n  Op.  Aity.  Ocn.,  2«. 

*  In  It  Op.  207,  Ally.  G«n.  Spc^  my*  at  ih«(W  paroled  prinn«ra  ilutt  they  "«n 
not  bo  regBnl«d  u  baviag  liume*  in  th»  loyal  SiaUe.  *  ■  *  Aa  bclligcrcaila 
their  home*  verv,  of  a«c««[iv,  ia  tfao  tnrrtiory  bclliaorMit  (o  lh«  GovorameDTottbe 
UalwdStaCBi." 


Irioi],  iiiul  convicted  of  the  ofTonso  involvoi).  and  MQt«ncod  (Dnj 
1864)  U>  bo  cotifmOKl  liuriiig  tlie  war,  adm*f4  tJiat  wliil*^  h'v*  net  wtw  I 
vioUlion  of  ihe  Inw  of  wur,  yi't,  us  it  unpeartMl  liiat  iiis  only  objd 
in  cumiii);  witliin  our  lines  wait  to  purcliaite  Bihlps,  liis  ptiiiUliinfil 
might  well  he  n>mttu\l  on  Ills  tnking  ihe  usaiil  oiilh  of  allcgiuncv  ' 
Ihc  Federal  tlovermnent.     R.  II,  viW.  ilar.,  tHGH.  \ 

IC  l\  alfi)  {a).  Held,  thnt  n  prisoner  of  wnr  t«rminiito8  hi«  suq 
OS  rtui'h  whon  he  enlists  in  the  Armv,  and  can  not  be  returned  to  it  upl 
his  discharKf.     C.  16,  Juhi  tS.  1894;  1193.  Apr.  IS.  .S9«. 

IC  II  d  (l^.  Whereanollicorof  our  Army,  while  on  trial  or  awaitii 
sentence,  is  t«kcn  prisoner  bv  Ihp  enemy,  and  a  iwntenre  of  dinnusd 
adjtitl^ed  by  the  e4>urt  and  duly  approved  is  nut  otlicinlly  eonimuQ 
catcd  to  him  till,  U|M>n  being  eschanpod,  ho  1ms  ivlnrneff  to  his  r^ 
ment,  he  is  entitled  to  bt*  treated  itml  paid  i\»  having  been  in  tl 
United  States  ser\nrc  up  to  the  date  of  such  notifiratiiin.  And  wi  I 
an  ollicer  disinttsed  by  onier,  or  a  soldier  ditlionorahly  <liRchai%ed  I 
senteiiee  under aimikreircumatances.*  R.tS,i30,Jan.,l86S;iS,58, 
Apr.,lS6o;  C'.S039.  Fth..iH96.  I 

I C  1 1  d  (2)  {a).  A  |>an>Ied  prisoner  is  aimply  a  soldier  who  hitH  M 
placed  under  a  disability  to  engage  in  arlive  operations  against  tl 
onomy.  He  rentniim  a  part  of  tlie  Anny  and  »»  nxirh  siibjert  to  mil 
tarv  contrxd  as  he  was  before  his  capture.  If  he  absents  bimst 
witltoiit  authority  from  the  i)o:«t  or  xtatJon  to  whirh  »8  a  parolt 
priMiner  he  has  been  )k>-sigiuHl  W  the  niihtar^'  atithoHlieK,  he  is  nb-<ei 
without  leave  or  in  desiertion  according  to  the  uitent  with  which  1 
absented  hiins«if.     C.  1746.  Sept..  1895;  17937.  Mot/ 4.  /.WW.  j 

I  C  1 1  d  (2)  ih).  A  prisoner  of  war,  on  being  paroled,  ia  not  iMci 
sariltj  boimd  to  return  to  the  regiment  or  othereommand  to  which  I 
waa  attached  u[Kin  capture,  or  subject,  it  he  doiw  not  return,  to  \ 
ti-eated  aa  a  deserter.  In  the  altsence  of  any  aperial  order  given  hil 
by  competent  authnritv  he  is  required  only  to  abide  bv  the  existill 
orders  in  regard  to|)aroled  prisoners  in  general.     11.39.^39  Oft.,  ISTi 

I  C  1 1  d  (a)  (c).  UeU.  in  the  abwnc*  of  any  stipiiktion  to  the  coi 
Irary  in  the  eartel  of  cxchmige,'  that  a  prisoner  of  war  of  our  Ami] 
released  on  parole  by  the  enemy,  might  legally  be  put  on  duty  as  or 
of  the  ])OMt  guard  nt  a  |>ui>t  nut  in  the  held  or  thix!atene«l  by  the  eneuiy 
R.i!I.M^.Avg..lStifi. 

I  C  1 1  d  <.^).  While  it  is  laid  down  by  the  aiithoritios  *  that  a  pril 
oner  of  war  is.  strictly,  iiutilied  in  enlistmg  in  the  service  of  the  enenl 
onlv  by  a  well-fountW  apprebeiiiuoa  of  uiunodiate  death,  yet  wh«i 
8ol(lien)  of  the  Federal  iVrmy,  while  subjeeied  when  prisoner*  in  tfi 
hands  of  the  enemy,  to  extreme  privation  and  siiffering  bv  which  thd 
lives  were  imperiled,  were  iudu<;e<l,  solely  in  order  to  Jind  nutans  < 
(««;apo  from  such  desperate  situation  to  enlist  in  the  enemy's  ami] 
adi'tafd  tbat  auch  sohrierv,  on  »ubs«<]uently  surrendering  to  or  Im'iii 

>  Note  lh«  i>rti\-iN(in  of  the  act  of  1814,  wm  IncuqMralMl  in  ^Action  tSSR,  R.  i 
ratilliiu  cvrtun  ofllcen  and  ooUUai  to  bo  paid  m  nioh  dunav  iJwir  rai>nv(tv  whu 
Blade  pnaonera  of  war  by  th«  MMray.  AadKeJofiw  r.  Uniml  Slain,  4  11.  CI*..  If 
PhripB  V.  United  SlaiMi,  id.,  209— adjudlcued  cami  ni  offir^ra  dismiwod  whilo  priM 
vn  of  war  and  daimiag  pay  undpr  the  stalutn. 

*  See  10  Op.  Atty.  God.,  3&T. 

■Sm  G.  O.  (A.  A  I.  Q.  O.)  of  Feb.  U.  1811;  do.  100,  War  Dept  188.1.  par.  \i 
(Lieber'i  lortniciioiu).  i 

<  Rnpublica  v.  McCarty,  3  Dallw,  m-.  t'nited  Staim  *.  Vigol,  id.  346.  Aa^H 
pare  United  Statw  v.  Qriati.  4  Fhilad.,  3QS,  401.  ^H 
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captured  by  our  furcea,  sbould  uot  as  a  ^KUPral  rule  be  tntaU'd  ua 
dosprtors,  but  should  bcretimipd  todutv  witli  their  rftpiniflntswiihout 
niiiUBhrnont.  li.  !.i,  iS5,  Feb.,  1866;  l6,  J,0,  ^7 1,  Apr.  and  June.  ISSS. 
Iliii.  vi\wT«  it  apppured  that  certain  soldit*rs  oE  our  Arniy  who  when 
jirist'iierH  ut  wur  had  unlistMl  in  ihu  cuoinv')'  »er\'ico.  hnd  iiut  at Icitipuld 
to  escftpe  wlieiv  they  miglitbavn  done  no  littt  had  vohinlarily  reinnmed 
and  foiigbt  in  th«  i-nriks  of  tho  tfuwmy'a  anny  liil  fori'ilily  cHptunil  by 
our  forces,  a(/rijt<J  that  thoirreprcs^'iitationsto  tho  eire<;t  that  they  bad 
joLiu-d  tho  vnt-my  to  u^Mipc  criiol  In-atiiicul  as  pri»un(;r!i  of  war  eliould 
not  he  allowed  to  weigh  in  their  favor,  but  that  they  should  be  bmusht 
to  trial  for  tjio  mine  of  diwertioa  to  the  enemv.  H-  t8,  ISO,  Jray, 
1865. 

XC12.  Inft])roctftinntionof  May  10,  1861,  the  Prwidcnt  autb»riz«d 
tlie  commander  of  the  United  Stu1«s  forcos  on  tlio  l-'lorida  coast .  if  he 
found  it  n«ce»*arj',  "to  suspend  there  the  writ  oi  habra.*  rorjmx."  By 
(Jenrral  Order  IIM,  War  Di-partiiit-nt,  Aujjust  13,  lSfi'2,  the  I*rcsidont 
suspended  tlie  pri\'ile;;e  of  the  wTit  of  habeas  corpus  in  castM  of  persons 
liable  to  draft  who  should  ttltempt  to  depart  t'>  a  fotv^ifrji  ojuulrv,  or 
should  absent  themselves  from  (he  State  or  county  of  their  resilience 
in  anticipation  of  a  draft  to  which  thev  would  JMt  subject.  Uy  a  proc- 
lamation of  September  '^4,  J8li'J.  the  Vrcsidcnt  d«clared  the  privilege 
of  the  writ  «u»oende<l  in  respeet  to  all  peraont*  arrested  or  imprisoned 
"during  thereoellion  by  any  niihtary  autliority,"  or  under  "sentence 
of  any  cioirt  martial  or  militarj-  commwaion."  These  prnclamaliona 
and  orders  were  all  based  upon  the  theory  that  \mdcr  Article  I,  section 
9,  panifn-apb  2,  of  the  <\>niititntion,  or  otherwise,  the  l*residcnt  nionc, 
in  tlie  absence  of  anv  utitbority  from  Cungrusa,  was  ompowerod  to  sus- 
pend the  pri\-ilece  .if  the  wTitV     fi.  I.  S^,  Sept.  10.  fS62. 

But  in  the  foUowiiip  3'ear.  by  the  acl  of  Cou^^ss  of  March  3,  1S63, 
chapter  SI,  section  l,it  waaprirt-ided:  "That  during  the  j>rei*entn^'b©l- 
Uou  the  Pnwident  of  the  United  States,  whenever  in  liis  judgment  the 
public  Rftfetv  may  require  it.  is  authorized  to  suspend  the  privilege  of 
the  writ  of  haheae  cornu*  in  any  ease  tlmmghout  the  I'niKnl  Status  or 
any  part  thereof" — Congress,  by  thus  assertitig  the  right  in  itself  to 
authorize  the  Kuspeasion.  implying  that,  in  its  opinion,  Ilio  power  t^) 
stispend  did  not  reside  in  the  I*rcsident.' 

In  Bundr>'  particular  cases,  refen-ed  to  the  Judge  Advocat*  General 
by  the  Secretary  of  War,  of  persons  detected  in)i<ddiiig  corrospond- 
enoewith,orgivingintelligenceorothorwise  lending  aid  to,  the  enemy, 
aa  aka  in  obstructing  enlu>itmoat»  in  the  Anny.  etc.,  the  opinion  was 
expressed  that  the  suspension  of  the  writ  bv  the  President  would  be 
legally  justified  under  this  act.  li.  £,  174,  4^6,  Apr.  arut  ^fa»,  1883; 
is,  72,  J  wit,  18SS.  The  instances,  however,  of  suspension  in  individual 
Qascs  wens  not  numerous;  for,  presently,  viz.  on  o«pt«ml>er  15,  186.^, 
and  pursuant  to  tho  act  of  March,  1863,  above  cited,  the  President 

■  Tito  <[uwtian  trheibor  the  Pnmdeu  was  ftutboriioH.  in  liU  uwu  dlnoviiua  bhiI 
iiidi.'pi.-u(l(-[iil>'  o(  ilio  BUDctloB  of  Oonzrwa,  (■>  «xvrviw  ibis  juwvr,  v«it  miu-h  riio- 
CUMwd  mrly  in  Ihn  (ivit  Wftr.    The  fuIUwt  u«<in><*nt  in  favor  of  tbo  exul^ce  of  tlie 

Kwer  in  tlio  Prwidont.  )8  contained  iii  Mr.  Uunioe  B\nney'»  trmtbe  on  "Tlie  I*rivi- 
je  of  th<-'  Writ  ol  Habea*  Corput  undur  ibo  Coiutiluliuo,"  And  iwo  Hlw,  Et  parlt 
PieM.tSttlotfh  ,63:  Opiaionoi  Altoni*]rG<nK>ral  BftKwin  10  Op.,  71.  Tlie  weij^t  o( 
judicial  aulhoriiy,  however,  wa»  the  other  way,  B(«  £r  parU  Menyiwui.  "Tttaey, 
m;  MrCdil  I'.  McOowrll,  I  .\bhotl  1'.  S.  R.,  212;  GrUEn  v.  Wilcox,  21  Ind..  383; 
Jn  rt  Kemp.  IC  Wif,,  3S2:  ht  re  Olivpr.  17  id.,  703. 
•See  in  t*  Mitrpby,  Woolworth,  HI. 
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issued  ft  proclnniAtinn  HUS[>enduiK  the  privilege  of  th«  writ  f^tu-ml 
and  "ihrouKliout  tliB  Umt-cil  Stairs'  in  all  cmmi's  "wlicni,  bv  | 
»ul)n>rity  of  (lifl  President  of  llm  IJiiilnd  States,  military,  naval,  d 
civil  <ifr»!*ra  of  the  United  Stjitps,  or  any  of  tlit'ni,  hold  iH-tsoim  unt 
t)wir  command  or  in  theircustody.  tiitliorasnrisonorMof  war,  npies, 
aiders  or  aW-t  lor>i  of  tlic  i'n«my,  or  officers,  soldiers,  or  xcAnien  onndl 
or  drafted  or  mustered  or  onlist*-d  iu,  i>r  belon^^iif;  to.  tlie  land  or  nai 
fwrc«»  ot  the  liniled  States,  or  as  deserters  therftfTom,  or  othrrwl 
amenable  to  militun'  law,  or  tlie  rulvs  and  articles  of  war,  or  the  nil 


„._ _     against  _     .    .._ 

wliitrli,  by  tho  opi^ation  of  litis  la.it  proi-lamanni),  llie  uTit  wa»  si 
pended,  hltl  that  any  judgu  or  w»irt.  whether  of  tlio  I'niti^d  Statea 
of  a  Slate,  wonid  lyevecfuiri'd  to  dismiss  thr  writ,  on  l>eing  advisad  | 
the  mumier  nml  form  iudieuted  in  thu  aot  of  Mar.  3.  18413,  sec.  I)  th 
the  partv  soiij^ht  to  he  relieved  was  "detained  as  a  prwoner  under  tl 
authority  of  thu  President."     II.  15,  157.  May,  IStis. 

I  C  12  a.  By  a  proelamation  of  Dcccmher  I,  1805,  the  Preside 
"revoked  and  annulled"  tlie  stispension  {hy  ploclamation  of  Se| 
15,  1863)  of  llie  privilege  of  the  writ  in  certain  8tat«».  tncludixig  N< 
York,  field,  that  such  revocation  did  not  operate  to  autht>rize  ti 
discharge,  bv  a  court  of  that  State,  of  a  prisotn-r  detained  in  iitiUtii 
custody  under  color  of  the  authoritv  of  tlie  United  States.  R.  Xl,  i 
Dec.  1865.  '  1 

I  D  1.  Under  the  terms  of  the  protoeol  of  Auj^ust  I'J,  18'JS.  and 
the  treaty  of  peace  aipied  at  Pana  on  December  10.  1S98.  all  of  ij 
immovable  property  on  tho  Ldand  of  Porto  Kico  Itelonging  to  (J 
gejiornl  povemment  and  as  such  "to  the  Crown  of  Spain,"  tofietta 
with  certain  property  in  the  nature  of  public  record.-!,  wftsc<'<led  to  tj 
Unittid  StaU's.  vVll  other  movable  property  of  the  tjeuernl  f;over 
ment  for  which  no  snecial  provision  was  made  eitlier  in  the  pmtoc 
or  tii'aty  remained  tlie  ]3rflporty  of  Spain  t«  be  dispoH'd  of  as  denin 
by  the  latter.  Certain  articles  of  this  movable  pi-o[>ertjr  (office  hin 
tinv)  wliich  it  appenifd  had  been,  like  the  pubho  buililings  and  oth 
public  works  of  the  island,  paid  for  from  appropriations  eoiloc ted  fra 
the  island,  were  orilereil  purchased  from  tlie  Spanish  Goveniinentoi 
of  tlie  insular  funds  collected  by  the  United  States.  Ilrld  that  tl 
pa.vment  coult)  le^lly  be  made  aa  ordered,  the  property  belonging' 
Spain  and  not  to  tlie  "iitland  goveramoiit,"  there  never  having  ben 
an  independent  eoveromeiit  for  Porto  Rico.     C.  68S8.  Auy.,  1899.' 

I  E  I.  Martial  law  is  deiined  oa  military  authoritv  exerriMHl  ' 
acc-ordauce  with  the  ruloa  and  usages  of  war,'  and  "Stlartial  Law 
Homo,"  (or  as  a  domestic  fact)  aa  military  power  exercised  in  tin 
of  war,  insurrection,  or  n-iii^illion.  In  uarta  of  the  country  ri'tiiinil 
tlieir  alle^ance,  and  over  persons  atiu  tiling  not  onUuurily  subja 
to  it.'  Martial  taw  aa  a  domestic  fact  pn\')uppor«es  a  condition 
which  the  civil  courts  are  uiiahle  to  enforce  their  procesMS,  and, 
justified  by  the  necessity  of  society's  protecting  itself  bv  Rii^iprresi] 
the  resistance,  so  as  to  enable  the  civil  courts  to  fulfill  their  prop 
fuuctiona.    It  ia  the  suspension  of  alt  law  but  the  will  of  the  nulitaj 

■  ImfTiicdonalortlie  Annfonuf  thelTallwlSlAtesiiitliotlcM,  G.  0,  100. 
1803. 
*  MnaimJ  for  Courtv-Martlal  (IWS),  p.  5. 
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commanders  o-ntrmt«d  with  ita  execution,  to  bo  «x«>rcise(l  According 
to  their  judrniont,  the  exigencies  of  the  moment  and  tlie  usages  of  the 
to'n'ico.  with  no  fixed  or  settled  nitoft  of  law,  no  definite  practice,  and 
not  boimd  by  even  the  rides  of  the  iiiiJitiirv  law.'  When  martial  taw 
prevails  ttii*  civil  power  is  superseded  by  tlie  militftr>'  power,  and  the 
oidiiinrv  siife^nriU  to  individual  ri{;iits  are  for  the  time  bein;i  set 
Riiide,*  Init  it  is  incumbent  on  thoae  who  administer  it  to  act  in  ac- 
cordance with  the  principles  of  justit'e,  honor,  and  luitnuuitv  and  the 
laws  and  HBaRea  of  war.'     €.  S3sS.  Ma}f,  1900. 

X  E  t  a.  Martini  law  is  a  mudilted  degree  of  the  law  of  war.  or  a 
law  assimilated  to  the  latter,  called  into  exercise  temporarily  and 
for  a  specific  purpose,  at  a  time  of  war  or  public  emergency,  and 
generally  in  a  place  or  region  not  constituting  enemy's  eouutrj-,  or 
under  permanent  military'  government.*  Whether  proclaimed  by 
the  President  or  declared  oy  a  competent  military  commander,  mar- 
tial law  overrides  and  supersedes,  for  the  time  heine,  all  civil  law 
and  authority,  except  in  bo  fnr  as  the  same  may  be  left  operative  by 
the  terms  of  the  arm  ounce  men  t,'  or  the  action  or  acquiescence  of  the 
dominant  power.  While  the  status  of  maitial  law  continues,  the 
military  power,  instead  of  being  subordinate,  is  superior  to  the 
civil  power,  and  tlie  natural  and  normal  condition  of  things  is  thus 
reversed.  But  while  martial  law  will  warrant  a  resort  by  the  com- 
mander, at  bis  will,  to  summary  and  arbitrary  measures,  by  which  the 
liberty  of  the  citizen  may  be  restraineii,  his  action  coerced,  and  liis 
rights  suspended,  it  can  not  bo  availed  of  by  uubonlinates  to  justify 
arts  of  unnecessary  violence,  personal  persecution,  or  wanton  wi-ong." 
a.  12.  U}5,  Dec,  1864;  19,  41,  Oct.,  mS;  C.  8SSS,  May,  1900. 

I  E  1  a  (1).  Under  martial  law  the  miUtary  power  is  supreme. 
fIfJd  that  the  onlv  limitation  to  it  is  that  it  must  bo  exorcised  ia 
accordance  with  the  principles  of  justice,  honor,  humanity,  and  the 
laws  and  usages  of  war.     C.  SUSS,  May  SO,  1000. 

IRl  b.  AproclamatioD  declaring  that  a  "state  of  insurrection  and 
rebellion  "  exists  in  a  particular  region  of  a  State  is  in  etTect  a  declara- 
tion of  martial  law,  but  such  declaration  isnotcasoatial.  AlartlatJaw 
as  a  domestic  fact  exists  when,  the  resistance  to  law  having  rescued 
such  a  stago  that  the  civil  autjiorities  arc  powerless  to  cope  with  it, 

'  Pntn«rov*8  OonittitUtiiMial  Iaw,  boc.  T)2;  Finlaann  on  Stnrlial  1a«,  p.  IflT. 

*  See  Lleber'H  L'w  ol  tlio  Amiy  In  Aid  of  tJie  Civil  Power.  War  Di'purtmctit  Doc- 
nmeut  64. 

*  A«  to  tho  righu.  dutiw,  ftnd  obligntions  of  a  military  commandor  who  ig  dir«ct«(] 
to  auppren  an  iumirrecUoa  ta  a  Stale,  Ke  Birkliimor's  MUitary  Qovommeiit  aiul 
itaxtM  Law,  pp.  39&-3B8. 

<  NoM  th«  diattnctiaa  botween  mililarj/  gnvfmnuinl  nmpe?  anil  maMial  lau  as  iltii»- 
ttated  ia  Mlllir.iu'sCu«,  4  W»IIac^.  Mi.  Tti«  "lauliallAw"  rofemd  to  ia  tlie  (uet 
is  diAiitiud  in  iJiu  AlimuiJ  fur  CMma-Murti*!  (190H),  |>.  S,  M  "liarlkl  Law  At  Ili>iii« 
[or.  as  a  doniMtic  tart);  by  wliicli  in  meant  miliuiy  powvr  nMciaed  In  tini«  ol  war, 
nuumclloa,  w  TObelUon,  u  porta  of  the  country  relatuUiK  their  aUegtaitce,  and  ovn 
person*  and  thioga  not  oidinariiy  mibjected  (o  it." 

>  Lutlier  V.  Bordoa,  7  Howard;  la-Uilfititod StatM  v.  Dickolioan,  2 Olto,  Sltf;  In 
raEgaa,  5  Bbt«h.,  310,321;  OilfUa  f.  Wltcax,31  Iod.,S;S:  Johnaon  s.  Joae^4t  111.^ 
153;  In  n  Kemp,  IS  WU.,  382;  C^lcida  (lliliiurv  mid  Miutul  Lan,-)>  U3-lftl;  Batuk 
CPrwtdmta),  SH,  U9;  O.  O.  100.  W'v  Dept.,  ista.  Soc.  1. 

■  "  liut  the  Liishiiice  o(  martial  law  doea  nut  authurtw  ireaonil  niilitnry  Ucenw,  or 
place  t.ho  livm,  li)>orty,  or  property  nf  (ho  citiMna  of  the  nlutiw  uii<I>'r  iho  iinlimiiod 
control  of  evory  holder  od  a  military  ootomiiHion,"  Deiipan  r,  Oltioy,  I  Curtk,  9UB. 
And  see  Luther  v.  Borden,  7  Howard,  14;  G.  O.  100,  War  UupatUueui,  Vm,  Sec.  I, 
par.  numboivd  *. 
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the  militaiy  take  control  to  siiiijiress  llie  resistanw!  nnd  reatorp  , 
civil  mitliority.  Sncli  nmrtinl  liiw  cvnaos  wlii-ii  tho  iiew^gity  for 
CfMscs.  It  ceaM-K  wlicn  (lie  rivil  aiitlioriliea  resume  llicir  uiiohstruoU 
functions,  altliouKli  tlio  militMO'  m"/  be  prewnt  to  aid  tiicm  i^ 
n««4l  of  »iKh  aid  tthmild  arlie.     C.  8SSS,  May,  1900.  ^M 

I E  1  c.  Where  a  city  or  dutrict  hna  Uh'U  [tut  under  martial  In^ 
tile  commanding  general,  he  becomes  its  supreme  governor,  and,  < 
govorniug,  is  ordinarily  to  bo  presumed  to  he  cmpow*n>d  to  ex*rq 
the  same  autlmritv  which  the  President  mi;;hl  have  exercised  had, 
prwhiiiiu-ii  marliill  I«w  thoruin.'     li.  10,  669,  Dec.^  IS64. 

I  E  1  0  (1).  In  vivw  of  thcPrmidout's  prociamulion  of  Jul^  6,  184 
suitpending  the  writ  of  hahta^  corpus,  and  estahli&liin};  martial  law 
tJio  Stwtu  of  Kentucky,  htltl  (Doc,,  1864)  to  be  coiiiiKit«n(  for  tl 
peueml  commanding  the  mitil-ury  district  of  Kentucky,  if  in  f 
judgment  the  cITective  maintenance  of  nmrljn]  iawand  ihoaccomjilis 
meot  of  tho  ends  proposed  by  its  declaration  required  it,  to  restral 
by  audi  means  as  in  liU  duwretion  miglit  b«  de*«med  ne«dful,  tl 
prosecution  of  Miiiis  iustilutvd  agaiusi  United  States  oflicurs  I 
acta  done  in  the  line  of  their  duty,  and  haHng  the  effect  (indicated 
t}ie  proclamation)  of  impediii<;  "militan*  opcratioaM,"  and  of  cinbi 
raasmg  "the  constituted  authorities  of  the  Government  of  Uie  LToib 
States:"     H.  W,  669.  Oec,  1864. 

I E  1  d.  The  oeetuiton  for  the  exercise  of  martial  luw  properly  ceU 
when  the  emergeiiey  has  pasaed  which  made  it  nt-ccswary  or  exjM-difiO| 
So,  the  comiuiinder  of  tlie  Middlo  Mihtury  Department  tiaviogj 
view  the  i>resiMiro  in  tho  department  of  an  army  of  the  enemy,  |>( 
claimed,  l>y  order  of  Junu  SO,  1863.  a  state  of  martial  law  in  BaJlimo 
Cilv  and  County  and  the  counties  of  the  western  shore  of  Maryhin 
witli  the  assurance  oxpit-ssod  that  such  status  iUioiild  not  ext4'< 
beyond  the  Deces,'-ilie«  of  the  occasion,  httd  that  as  the  exigency  hi 
long  ceased  to  exist,  tlio  order,  tiiouj^h  never  in  terms  ruroked,  aliou] 
properly  he  considered  as  no  longer  oporativo.  B.  li,  4^2,  Jun 
1865. 

I  E  1  e.  Ilie  Prcsiilent's  proclftmation  of  September '2 •!,  1862,  sul 
iect%d  to  martial  law  and  trial  by  military  rourta  tiiroughoul  tJ 
Unit«d  Statas  certain  classes  of  persons  nameil,  and  8Un|^>endo«l  tl 
privilege  of  the  writ  of  liabeat  corpaa  as  to  all  persons  unurifioni 
under  military  sentence  or  by  military  autliority  "during  the  reb< 
liOD."  Tho  furllior  executive  prociamulion  of  September  15,  ISi 
Ossued  puniuuut  to  the  act  of  Mar.  3,  1S6.1),  EUB|>ended  the  nrivile( 
of  the  writ  throughout  the  Uniteil  Stales  as  to  certain  elasses  of  pcr^ 
e»umorabe<).  The  furtlier  proclamation  of  December  1,  1S65,  in  r 
Tokitig  geiieridly  tlie  suspension  (!eelttn'<l  by  the  pmclamation  1 
September  15,  J803,  cxecpted  fnim  siieh  revoeation,  and  left  thesu 
ponstiin  in  force  in,  certain  SUtes  and  Territories  spei-ified  and  "i 
the  District  of  Columbia."    The  proclamation  of  Aprd  2,  1866  (wtu( 

'  la  Ctarlt  c.  Dick,  1  Dilkin,  8,  tfac  coiin,  rrSprring  ta  the  pbdiw  of  Utv  dt;  ol  I 
Louia  uodei  nuulinl  Inv  hv  ihe  depaiunr'nl  oinUDftndur,  Usj.  Gen.  Il&llerk  0 
0.  O.  34,  Dopt.  of  tho  MiMOuri,  ISUH,  ubservMi;  "Tlut  thla  officer  rv|>n««U)B 
tb«  Preslaeai,  w-ho  U  ('uinmundor  int'biofnf  lbs  Amy.  and  wMvcBind  wiiti  all  i 

'  In  rr  EKati,  6  Blatch.,  Sift,  322;  In  ibo  mailer  of  UoJlin,  46  Bart>.,  14&; 
(PrevvdtiDr0;,&35. 
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in  ono  of  iu  pratmfaln  decl&rod  UihI  inartial  Iaw  and  tlto  suspoiieion 
of  tlie  writ  ot  hafitag  c»r;m*  were  "ilwiij^eroua  to  imblir  liberty,  iiicora- 
pulible  with  tlio  inilivitliiHl  right.-)  of  tlib  citixvi),'  ctr.,  niul  "oii^ht  Dol 
to  be  fi*nctioiie(l  or  allowed  except  in  fustu  of  actual  nei^asgity."  otc.)i 
onnoimred  the  rebellion  as  nt  oii  en<l  throiigJiont  tJie  I'nit^d  Sl-ules, 
tlie  Stutd  of  Texiut  only  excepted.  Utid^  in  view  of  those  prutrlauia^ 
tions,  that,  so  far  as  rnncemed  ttie  excn'iso  of  military  authority  and 

t*uri$uiiction,  mtu-tinl  Ittw  niiclit  he  considered  Lu  havo  cxtaled  in  iJiv 
)jstrict  of  Cohimbia  from  Sepl<?mber  24,  1S62,  as  to  the  rlass«a  of 
periinnn  indicated  in  Uic  prnrlamfttion  of  Uiat  date,  and  from  Seiitvm- 
bcr  15.  1863.  as  t»  other  ^.-lussivs  of  persons  indicato<l  in  the  proi-laino- 
tion  of  tliat  date,  to  April  '2,  1SC6,  the  date  of  the  prorlaination  iitsued 
at  Uio  end  of  the  war.'     K.  S5,  177,  Feb.,  1874. 

I  K  1  f.  When  tlie  United  States  is  called  upon  to  proter^t  a  St«te 
against '  'ilom<>Hti(-  violence,''  its  niiUtary  forces  act  in  aid  of  tlio  Stale 
autliorilic»  to  the  extent  niK-«>i«ary  to  reestablish  iJie  civil  aulhority; 
they  are  not  however  under  the  command  of  tlie  State  authorities,  but 
of  Uicir  military  oflicers  under  tlie  Prcsidotit,  To  Uiis  cxl«-nt  they  are 
an  independent  force,  oiiemiinji  under  the  orders  of  the  President,  to 

fierform  a  duty  to  the  State  impo^iod  upon  the  United  States  bv  tlio 
kinatitution,'  C.  83SS,  May,  1900. 
I  F  1 .  IlfJd,  in  a  case  in  which  a  State  judee  had  diftchari:ed  a  sol- 
dier ciUlsted  for  iho  war  on  the  ground  Uiat  the  war  hud  ended,  that 
tlie  judiciary,  even  of  the  United  Statea,  would  not  be  empowered  to 
determine,  originally,  the  ipicstion  whether  the  war  had  tornunat«d, 
but  upun  such  quostiuu  wuuld  pruporlv  await  and  abide  by  the  m'tion 
of  the  President  or  Congress."     H.  iS,  293,  Oct.,  1805. 

I  F  2.  Utld  that  the  status  of  war  butwiwn  Spain  end  the  United 
States  terminated  on  the  d&t«  of  the  exchange  of  ralificationa  of  the 
treaty  of  poac*.*  C.  1S488,  Apr.  €9,  1902;  t2SSl,  July  1,  1902; 
15154.  Aug.  27,  1903;  18064,  Apr.  21,  1904;  16254.  May  25,  1904; 
16754.  Dee.  23,  1903;  17349,  Jan.  5,  1905;  19734,  May  15,  1<)06. 

'  "It  Wuuld  •com  Wi  be<\iuceilad  thut  tlie  puwL-r  Ui  auiiT>eiKl  iliia  writ"  <tbo  writof 
AobMi  rarjnu)  "aod  that  of  jirocbdmiiig  nunisl  law,  ini-ludo  ono  another.  •  •  • 
Tbft  riefat  to  eicrdM  one  |>owv  impUae  the  ricbt  to  excrciw  the  other. "  0  Am.  Law 
Ree.,  GOT  and  60S.    And  mm  Biparlt  Kiold,  5  Blatch.,  82. 

'  Soo  R«portNu.  IVOO.  HouMoiReptaMnlatiT<MMtbOr>n|{.,  letMai.(Ct«nrd'A1«ne 
labut  truublM). 

'  U  hu  iiutii<r<|U<:ntly  bran  Mmilarly  brld  in  repeated  owei.  See  Pliillipa  v.  UuU'b, 
1  Dillon,  671;  SemniM  i.  Ciiy  Firo  Iiij?,  Co..  .SACoiiD.,  543:  Conl»y  v,  Sujiotvuwtb.  2 
West  Va..  41tl:  PerkiiiB  v.  11«>ritb.  36  liid..  13*;  Sutton  i'.  Tiller.  «  Coldw.,  696;  oleo 
Uniuxl  Sutna  r.  Andtinnn,  9  Watlitn-,  &G,  71. 

In  ihe  caw  (■(  The  Pruwclor  (12  WallBc*,  700)  it  WM  hold  by  the  Snpr«imo  Coutt 
that  tliv  wiir  hrgan  in  u\\  the  ItiBurrMniouotT  Slates,  exce]il  VIn,-iiib  aud  Nurth  Caro* 
Una,  nn  .^pril  III,  InUI,  the  d.iln  n(  tiio  fim  "iirnHiuiuticm  nf  inMidtHl  bloclcad(-,'' 
anil  ill  tli<-tN>  lv,'i>  c^cobl^  ^lat«ti  oa  April  ;!7ln,  IMil,  lh«  dal«  of  tlw  second  nirh 
umclanmtiun;  lunhcr  uiut  )iui  iiai mdtd  iit  alt  itie  t<iau>sm;«|>tTcxaauD  April  2d, 
1866,  tha  dat«  of  th«  prodamalim  d«clariD|i  tha  wnr  ai  an  Mid  aa  to  all  tli«  oih<tf 
Statcfl.  and  In  Texas  on  Aueual  30tb.  ISOO,  the  data  of  the  proclatnation  declariiuc  lli« 
war  at  an  end  in  that  Slate  and  inticrally.  .^nd  »M  Adi-«r  v.  AMan,  16  WaUKV, 
UA,  and  lliirko  i'  Milumbennv,  M  id.,  510,  in  -which  tba  nilintt  in  Th*  Prelector  i* 
alErmed  by  thv  mme  cnurl:  aim  United  States  r.  Andereon.  aupra. 

*fi««  R))ini>  V  niji):  IIH  U.  S.,  31Q.  Sn>  alao  ex  parU  Oni«,  100  VeA.  Knii.,  OSS, 
where  it  is  hf  id  that:  "AjalTectiuf  pri\'aleri[.'ht  a  if«aty  between  iwonniinnabpcomoe 
•Beclivw  only  troin  the  dali;  when  tli'-  niiifii-aiinim  by  Ihp  riaw-iriivo  (lu%i-rii meats 
an  MK-hanead."  See  alsg  U.  S,  v.  Anedoudc,  31  V.  S.,  001,  746;  Uawr  v.  Yakar, 
76  U.  8„  31 
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I  F  3.  Iti  tlio  proclamBtion  of  thw  President  of  tho  Unilod  SUM 
July  4,  1902,  there  occurrwi  ihe  foUowinji;  prorisions:  "  MTiem 
muiiy  of  ttie  inhabit nnta  of  the  Philippine  AivliiiK-Iogo  wert'  in  iiisii 
rection  ugniust  Ihe  Authority  and  sovereiKuty  of  hpuin  at  dir* 
tiiiip!^  from  Augu»l,  lS9fi,  until  th«  cession  of  the  «rcluj>oIng«  fro 
that  Ivinj^<iin  1o  the  I'uilvd  Stnlcs  of  Amoricii,  nitj  ^i'«  such  »(*a»» 
many  of  the  pi>n<ons  bo  onsaged  in  inaurrr-ction  have,  until  rrconll 
re&i)it«d  thu  nuthonty  lUiJ  eovorcignty  of  Ihu  Unitod  SiHtps:  ^i 
wherftu,  the  lUBurrfction  ngainst  tLe  authority  and  sovereignly  ■ 
tho  Unitrrl  Slatea  in  now  at  an  end,  and  ])vm«  has  btt-n  establislu 
in  all  parts  of  the  nrchipelaK"  except  in  the  country  inhahit^Ml  bv  tj 
Moro  tribt-s,  to  which  this  i)roi-lftmation  dow  not  aoply."  HflJ  tti 
the  war  status  iu  thu  Philippinvs  except  in  the  Moro  country,  Wi 
terminated  on  thn  date  of  Ihe  puhliration  of  tho  aboro  proclnmatio 
viz,  Julv  4.  1902.  0.  IS?iS,  Pee.  S.  1902;  IglSi,  Feb.  U,  190 
14S/,8,  ifor.  gS,  lOOS;  l57Si,  Dec.  S4.  t903;  16S59,  Sept.  7,  {904. 

I  F  4.  IltJd  that  th«  war  in  China  eii.lcd  May  12,  I'Wl.  the  da 
fixed  in  General  Order  No,  19,  lle«d(|uart«ni  Chiiia  Kelicf  Kxnediti< 
Bt  Pfkin,  China.     C.  17000,  Sfar.  22,  1905.  j 

I  G  1 .  War  con-espoudeuls  an  a  clasa  are  noncombatants  witlj 
tite  theater  of  military  occupation.  HeM  that  thi>y  fall  within  tl 
jumdtctiou  of  the  vummanding  ^neral  of  tho  army  wliicli  lh| 
accompaiiy,  and  that  he  may  iaaue  rulea  or  re^ilations  which  go^ 
tlitir  conduct  while  within  thu  limits  of  his  command.  C.  1638 
May  19,  1904. 

WAS  COLLEGE. 

AppnpriUicn. , SwAi'f'&oPKuTtovti  XXII, 

Armunnki Sm  CoNriut-rH  VII  E  3. 

StudmU 8m  Abskxcb  I  i)  1  (  ('J>  (a). 

WAR  CORRESPOHDEHT. 
Mitilary  mttrol  ootr Sot  Wax  I  G  1. 

WAR  DEPARTMEHT. 

tk>L>  SeCKETARV  OP  WaK. 

Bond* ^...Sco  BoNDH  1  O;  P. 

Chufof  Coast  ArlilleryinHparHif. See  Citilun  kmi-lovkks  VITt  A. 

Colteditm  tff  private  dibtt Seo  Paiv.iTit  dkuts  IV. 

ContrwU  undff  tAil , Sre  roxTHAiTa  X.XXVI. 

PiMtAaryto/ minor. 8m  DincXAitnii  XII  D  1;  3. 

Eiroiuoui  diteturft  oontcltd. 6w  Discsasgk  XIV  A  1;  B  2;  D( 

1  c. 

Fixinfi  agt  oJmmOT 8«e  Dihcmakok  XII  B  1. 

Improper  tiUrmpU  to  infiumrt Sea  tklUMUKKATlONS  IV  B  I. 

Nunc  pro  tunt-ditehargttm  not  i>tittwi,.9«»  DiacuAKoH  XIV  A  2. 
tyfkial  paprrt  in See  OmcuL  nnoompit  I  A  to  Et. 

Polief  <U  to  tlatrttrt 6cO  DUCUAROB  II  I)  2  a. 

l'otirj/u'kfndrji<rrirr'iifnimiristH)uUe...Svt-  Di.icKAHax  III  B  6  a, 
Poliry  at  to  ditcharge  teiihout  honor (>««  IhecUAIKIB  111  B;  IJ  Itolia. 


WAR  POWER. 

Sm  WAa  I  C  B  a  to  b. 
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WAB3UUIT. 

Of  Tutncommittvmed  officrr See  Bank  I  D  to  E. 

Starch  warrant See  Articlbs  of  War  LIX  U  1  a. 

Command  V  A  3  e;  B  2  b;  3. 

WAB  SEBVICE. 

Counltdoabte/orTttiremenlo/toldier See  Rbtihihrht  II  A  4  to  6, 

WABEUmES. 

See  CoNTBACTB  XXVI. 

WATCHW02D. 

See  Articleb  or  Wak  XLIV. 

WATES  C0US8E. 

Claim/or  divernon  of. See  Claims  II. 

WATE2  PLANT. 

MainM  and  hi/dranU  in  ttreet See  AppsoFRUTioNe  LIU. 

On  target  range See  Milttu  VI  C  1  g. 

WATBS  FOWES. 

Licfraeto  ute See  Pnsuc  propbbtt  I  A  1. 

WHOIXT  BETIBED. 

Examining  board. See  Rrtibbmbnt  I  B  6  c  (2);  (3). 

Rttiring  board. See  Kbtirbhbnt  I  N  toO. 

WIFE. 

Abuieof. SeeAsnCLBS  of  War  LXI  B  13;  14. 

Evidenetby See  DisctPLiKS  X  A5;  B  1;  la. 

Suppliet  purchaiedfrom  toldier't See  CoNTKAOra  XV  A4. 

WITEDEAWAI. 

Ofbidt See  Contkacts  XI  B;  C. 

wrrvEss. 

Be/ore  turvq/ing  officer See  Pubuc  profbrty  I  F  3  s. 

Cwil  court See  Civn.  AUTHORmBB  I  A;  A  1. 

Civilian See  CrvruAN  khflotebs  IV  to  V. 

DiBciPLiNB  IV  B  4  a. 

Expert See  Dibciplinb  IV  B  3  d  (1). 

Jnaane  pentm See  Dihciplinb  IX  F  3  8. 

Litlof. See  Disciplinb  HE. 

Militari/ court See  DtsctPUNK  X  A  toL. 

WITVE8S  FEES. 

Board  of  invettigation See  Disciplinb  XVIII  C. 

Civil  courts See  Civii,  authobitibs  I  B  1, 

Retirtdoffietr See  Bbtirbusnt  I  U  2. 
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WOBDS  AJID  PHRASES.' 

*'AeewtUnnenlt"  kppIlM  ia  Ibe  miliUf)-  service  to  (faose  pwisuf  Uiv  Mldior'a  ] 
«qafpin«ait  which  u»  iMnwid  by  tbo  Ontiuuiro  Departin«nl  in  coiUM>otioo  with' 
unuftnd  ainmimlUon,  auch,  (orex»a]>le,  an  belUkad  oruidge  poucbe 
D4e.  9,  tS<fi:  jrr«4,  Oct.  IS.  1906;  tll9U,  t/ee.  it.  ISOi. 

"A  rouH  o/ftulict"  deSati Se«  AicncLBa  or  Wah  LXXXIV. 

" AttiiU!  duly"  livSaei Sw  KmMHiixT  I  K  I. 

"^ffii«MTi'iVv"  defined Smt  ItKTtBsusKT  I  B  Sa. 

"Acluat  itrrke"  tie&neil S«e  Rbtikement  II  ,H  b(l>. 

"Any  of  U.S."  undoT  fifty-oinUi  Kctii-lo 

of  wardfiliiied ^.Soo  AimcLRi  or  War  LIX  P. 

"At7ih"  JL*iBatA 6w  Anna  1. 

"AtornenT"  AfAnp^ Si«  l>iM:iruSK  11  DO*. 

"A*iOt(uwil(Ori/i7ir»\enf"  sa  used  In  Artjric  IVof  G«lierftl  OrdM  16o/ I89Q  {omr  J 
IV,  0. 0.  -*2  of  1001),  it  not  limited  lu  th«  maximtim  autlKiriu<d.  CViDfini^nnnl  fl 
period  leM  tb»D  the  mMimiuu  i»  »l«o  autboriz«d  cnDfinoouint.  Tbd  ariiclQ  im 
Ihui  wbi.-D  Urn  maximum  Ivrm  may  b«  mora  tfaB&Blx  nmUu,  dlahooonbli!  diachl 
with  (nrfnitiue  el  pay  iwd  aDotraiu'ni  may  be  awarded  vilh  vhai«v«r  coofinMM 
withiji  the  preei'rlbcd  llinic.  the  court  niay  adiudxi'  C  liSl.  Jutf.  IS9S.  £ 
oJm  that  «uch  "aathoriind  canfiocmtut"  u  IJniilMl  to  thi-  HpM-iSc  oonfloaa 
aulhorii^d  by  Article  11,  or  U  not  provided  tor  (herein,  by  the  ctiMtMii  ul  th«Kn4 
that  is  M  auy,  aurh  cimfiiMuncnt  may  uul  be  iDi-mwd  by  Mthaijiutiun  of  con^ 
tnitiit  tot  lorf«<ilure,  or  an  »-couiit  of  prDviou*  conviclknw,  the  Mm»  BOt  I 
vld.-a  lor  by  the  VsTmaot  Article  IV.    C.  8S43.  Julf,  1900. 

"AulhnriB'A"  cooatruad ....Sm  Lawb  I  D  2. 

NArtOABLB  WATERfl  X  A  I. 

"Burplary"  di^fined Sea  Aancxas  or  Wak  LXII  C  7. 

"Cathirnns"  da&aed 8m  DtxnruNK  XII  mi. 

"CVwiqffiw"  defined BeeOmca  IV  A  2  c. 

"Civil  ffor"d«linwl R«  War  I  A3. 

"CompftftUmiUuiritf)"  lomuMwouL See  VoLrNTtRB  Akmt  IV  <*  1  a  (2)  (fl). 

" Oomp«li(u>n "  deliued Sot' Auuv  bane^  I  A  1. 

"Oorpi"  defiitod S't  IsrimMA  ov  ukiut  II  H. 

Oint'of  tniiuponarecivllUiteiiipIoye«a...8ee  Civu.i.tv  puri.ovr.EH  V  A. 

"Crinut"  CDDalrued See  AunL-i.KS  at  War  LXVI  A. 

"Crimft''  defined See  Auth-i.kh  or  Wa*  LXII  A. 

"Day"  or  "daya"  wb«di  used  in  ibi-  maximum  puuiakment  order  has  reler 
day  of  twenty-faur  hmim.    P.  U,  I4S,  Aff..  I8S1. 

"Duburtins  officrr"  deRned See  Pvsuc  MOKBT  II  A. 

"HUctrictrlvrtt"  include  motora See  An-RUFaUTiuN^XLVI. 

"fmiracUwnt"  dafiued See  Skctiox  MiS,  RnvtxKnSrATirru.l 

Ahticlbs  or  Wah  LXII  C  2.^J 

"£'7nn-gr7u7"  defined BecAaur  I  <i  3<l  (3)  (a).  ^M 

•'EnlUiuirnl"  df&md SeeENunTMKN-r  I  A.  ^H 

"EtIablUhfd"  rvualrued SeeMlUTAKV  INBTBVCnoX  It  B  le. 

" Kifrdte/umlinitnt/eiifH office" d«SiUiA.  .Sec Orru:*  IV  A  2  b. 

"  FalH  tvxanns"  de&neil See  Aitnci.Ba  of  War  I.XII  C  «, 

"Finf"  differentiated  from  ">r«iipam"...8ee  Pat  ami>  allowancbs  III  U  5;1 

"Flag"  doKtihad 8a«FwaI. 

"For/eilure"  difrpr<>nlinted  Irom  "rfop- 

pafr  " See  Pay  akd  allovancm  1 1 1  U  o^ 

" Pntuilultnl  enliilmrnt"  deflii«<d Sfv  KjiUiiTXKvr  I  A  B  " 

"(Irani"  durtinKuialied  Irtim  "iiorui" See  Prai.ic  raoPBarn'  1  A  2. 

"  Bit  armt  or  ammunition"  dtwribcd See  AmiLKa  op  War  XLI I  B. 

'  Noaj'iiopaiBof  words  and  i>hrasealM  preaentad  uin  vJow  of  lb<-  hri  that  i 
the  t'itaiiona  are  crun  refetuacw,  it  Is  deemed  better  to  amag«  the  won)*  andj 
alphal>elicaUy. 
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1085 


"  Hit  elolhing"  d«Ro9d 8m  Fay  axd  allowancu  II A  3  a  lo  b. 

Abticles  or  Was  XVn  A. 

'•  Impaftel  war''  <ioGaoi 8f«  Wax  1  A  3, 

"  Inridmtqf  the  *tTvie<  "  iMitoi Se«  War  I  B  2  c.  , 

"Indian  eounOy"  defined See  iMUZiOAKn  Ifl  A.  I 

" Indian  war"  AcRattd 8m  Wak  I  A  5. 

" Infirmou*  eHminal  offnut"  ilelliwd 8m  AB-ncua  or  Was  III  A. 

" In  oDun  vwrttl"  dvaotA See  CoXTttAtTft  VII  E  S. 

" In  Itidr  own  ri^l"  An&aad ^n  Ivmos-ia  or  WKRir  111  A  1. 

"/nto/itofinp  ItYUor"  defined Bee  Imtoxicakts  I, 

'■/(  fhall  tie  ta-wfal"  or  "it  mithoriitd  and 
tmpourrfd"  rquivulent  to  "moji"  in 
river  and  harbor  act See  Xaviqablb  watbm  X  A  1. 

",/«>;wrrfj/"  defined S«e  AK'ncu:a  or  Wah  I'll  A. 

"/^lun/war"  drfmtid 8«io  War  I  C  1, 

"Lau*  of  ihr  lund"  under  fifty -ninth  arti- 
cle oC  AVuT  doHued  See  AKTitTJta  or  Waii  I.IX  C. 

" Lt^i  rfjiriimlafii'r"  dfiinfHi S«t  Akticlm  or  Wab  ('XXVII  B. 

" taut  o/ dull/"  relalii>»  lu  " infidertt  of  tht 
ttTvice" See  Ubtireuemt  1  B  a  c, 

"t,ofalilu"  delink Sen  CosTnAnH  XLIV. 

••  iloTtial  law"  defined See  War  I  E  1. 

The  word  "ntau"  r'quivalent  10  "mtitt"  or 
■'ihair S«ol^w(.  I  B  1  0, 

"Jtfi/iWyn-;>n/>fi'ori"  defined 8e»  AKvr  II  K  1  n. 

"  Mililar;/ tlnrei."  raraniiiK  nl See  Pub uc  phopkrti-  IX  A  1. 

"  Mi«bffiai>inr  hf/orr  ihrtTU^y''  dwcribffd..S««  Aflncxm  or  Wau  XLII  A. 

" ilixfd  icor"  defined See  War  I  A  4. 

"  J/onfA"  in  II  IcDHmiiKlrued See  I'trauc  PROI-BRTT  VII  A3. 

"Mntilh"  or  "months,"  employed  inAMMitAiuv,  ii<l«li*(«DKtniedw:nniniii(;«iIriidir 
month  or  montlu:  the  vAmetiiKnifi(.'aDcebein);giv«Dtuth«  term  aeie  nixv  eommonl)' 
ftivxin  to  it  in  the  mnstruction  of  Aracriran  riofub*  in  which  ibo  mini  i*  rniiiloyod.' 
The  <ild  doctrine  that  "month"  in  aeentence  of  court-mart Ul  meant  lunar  month, 
hwi  long  since  cnajwd  to  b«  accepted  lu  our  railitarr  law.    R.  i6,  s?i,  Jan.,  tSSS. 

'^ Mutiny"  defined See  Articim  or  Wam  XXI t  A. 

"iVad(ra6l«tral«n"  described See  Navigable  watbbb  I  A. 

"JWrrMafy"  defined  a*  u*nd  inartnf  Jitly 

7, 1SS4{23  Stat.  227) SmArmt-I  11  to  C. 

"Offiet"  in  bond  meanii  what See  Bokds  II  Q, 

"Offlmr"  ("mipcrinr  olGror")  in  the  twenty-flin  on  in  all  rith<ir  artirln«of  mriDHiM 
rommi»ioned  ufllcer.  II.  9, 00,  Mag,  t,i^.  (See  aW  the  provii>i«n  introductcry  to 
the  Artidtwiit  Wiu-if  iM-r  33d2.  R.  S.,  in  which  it  ii specified  (hut  "the  word  <>^ee', 
ad  u»«d  therein,  iihail  be  iinderetood  !*>  de>airnat«  commtiirioned  offirera,") 

"Offieial  rtrord"  defined Set-  IvsKisu  oi'  meqit  1  A  3  a. 

"OnorofcoHi"  defined Sfm  Diacii-UKK  tl   l>  0  a. 

"Piiriici potion  in  joint  mfompment"  dj- 

fini-d See  Mum*  VI  B  2  c. 

•'Prnilmliam" See  Aanci.KH  or  War  XfVIl  C. 

"Pfrftiriwnr"  defined See  War  i  A  1. 

"/•(TmnnfnfrfiwfttiiJu-defined Sm  Rktibbhknt  I  B  2  b. 

"/V'liotuconvicfton    defined Sm  DiaciruNX  XII  B  1  a  (1)  (a), 

" PriiiiU  indtblafttf**"  iedavtl See  Pbivatk  dbbts  I. 

"i'ufc^tcinoiKy."  what  consiItuUw See  Puauc  monbv  I  lo  11. 

"Publieoficc  '  dofinod See  OrricB  I. 

"/*un;AaK"  defined &e«  Pt;BUC  rBorsBTr  II  A:  V  R  1  d. 

"jRegularArma" See  Armt  1  G  I. 

"/t«nuribn"  (loflned See  Pardom  XVI  A 

"Rfplac/"  rnnttriiod See  In«iomia  or  uenrr  1  A  2  c. 

'  See  Moore  I'.  Uoinion.  aSerjtt,  A  Ravle.  1S4:  Sedgirick,  Cone,  Sui.  and  Cotmt.  L., 
2d  ed.,  p.  3&S;  alto  1  Kev.  Stai«.  of  New  York,  iec.  4.  8m  B.  S..  N.  Y.,  169A, 
CoUina,  vol.  1,  p.  116,  MC.  26.  • 


See  Pdbuo  honet  I  O. 
Saleof. See  Pubuo  profebtt  IX 

WBEGKS. 

AppTopriatvm  for  removing See  ApFRapRUTioNS  XXS 

Rrmovalof. See  Navioablb  watbbs  \ 

WRIT  OF  ATTACH3CEFT. 

By  judge  advoeaU See  Dibcipline  X  E  to  L 

On  pention  monty See  pEsaiONS  II  A. 

Public  money See  Public  monkt  II  C  t 

Summary  eovrt  ean  notittue See  Discipune  XVI  E  1. 

WKIT  OF  AEPIEVnr. 

Receipt  of  by  eommanding  officer See  Armt  II  E  1  e  (2). 
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AFPEin>ix  I. 

BEFEBEKCES  TO  TEE  COFSTITITTZOB'  OF  THE  UmTED  STATES. 

COKSTITtTTIOir. 

Art.  1,  BBC.  8 SeeMarmlAl;  IE;  II  A. 

Laws  II  A  1  b. 

Art- 1,  eec.  8,  pare.  11  to  16 See  War  I  C  8  a. 

Art.  I,  sec.  8,  par.  14 Soe  War  I  C  8  c  (1)  (6). 

Art.  l.Bec.  8,  par.  16 See  Mn,mA  XIII  A. 

Art.  1,  sec.  8,  par.  17 ." See  Public  pbopehtt  V  to  VI. 

Art.  l.sec.  9,par.  2 See  Was  I  C  12. 

Art.  1,  sec.  9,  par.  7 See  Pat  and  allowances  III  C  1 1  (I). 

Art.  1,  sec.  9,  par.  8 See  Asar  I  C  3. 

Art.  1,  BBC  10 See  Mn-iriA  IV  A. 

Art.  2,  sec.  2,  par.  1 See  Pardos  I  A. 

Art.  2,  sec.  2,  par.  2 See  Officb  III  A  4  c;  E  1;  F  1. 

Art.  3,  sec.  2,  par.  3 See  Officb  III  A3. 

Art.  4,  eec.  3,  par.  2 See  Public  peopbktt  I  A  to  B;  III  A  1; 

VH2b. 
Art.4,  aec.  4 See  AhmtIIA;  A  1;  E. 

AHEirSlEESTS. 

Art.  2 See  Arms  I. 

Art.  6 See  War  I  C  6  c  (y. 

DlSClFLINB  V  B. 

Articles  oy  War  CII  A. 
Art-  6 See  Discipline  VIII  G  2  a. 

Articles  op  War  XCI  H. 

Art.  8 See  Discipline  XV  F  5. 

Art.  14 See  Enlistment  I  C  1  b. 


Appendix  II. 
BEFEBEFCES  TO  LAWS  AKD  J0I5T  BISOITTTIOVS. 

May  8, 1792  (1  Stot.  27J) SeeMnjriAlVA. 

Jan.  26,  1828  {4  Stat.  246) See  Public  monet  IV  to  V. 

Mar.  1, 1843  f5  Stat.  606) See  Rsbidbncb  II  A. 

Mar.  3, 1847  (9  Stat.  186) See  Insiqnla  op  merit  II  I. 

May  10, 1854  (10  Stat.  277) See  Oppicb  III  E  3. 

Aug.  4, 1854  (10  Stat.  675) See  Ins iqnu  of  merit  II  I.    ' 

July  22,  1861  (12  Stat.  261) See  Oppicb  V  A  6  b  (2). 

Volunteer  Armt  II  F  1  &  (1). 

July  22,  1861  (12  Slat.  270) See  Offics  IV  E  2  a  (1);  V  A  4  c. 

Aug.  3, 1861  (12  Stat.  288> See  DbchabobXIV  D  4. 


Julv25,  lS6Dri4&taU»!l... Ska 

July  2S,  1860  (14  SlaU  337) Soo 

Jvilv20, 1888(I6»Wt-  125) -. See 

Mar.  3.  iSi»(ISSUt,  318) So« 

Jiiue  23. 1870  ( lU  Sc*l.  lUJi Sw 

July  15, 1870(18  SlttL  319) See 

U».  3. 1873  (  7  Sut.  &Ui Sm 

Apr.  20.1874  18  Slau  pt.  3,  33) S«« 

Jiino20, 1874   I8  8UU1S7) Se« 

J>in«  22.  18T4  I  Rttvimd  StatUiMi) Spc 

June  it,  1S74  1 18  8UU  144) See 

Juno  3»,  1874  1 18  SUU  215) 6e« 

June  23, 1874    18  Stat.  203). Bm 

Mar.  3. 1876  [18  Stat.  410) See 

Mar.  3. 18TS  (18  Su>t.  45.V) Sec 

Uur.3,  1875  (18  Sttt.  479) Sou 

Mm-.  3, 1876  as  Sut.  511) See 

Mw.3,  I«T6(18SUit  Sl7j 8eo 

July  10, 1076  (19  Siftt.  103j See 

Aiut.  16, 1876  (19  Suit.  203) See 

Feb.  27. 1»77  (19  SUt.  2S2) See 

Mw.  2, 18T7  (1»  Stat.  208) 8«? 

Mm,  3. 1877  (1»  Slat.  336) St-o 

Mar.  16.  1878(20SUt30) Soo 

Apr.  10.1378(30  Slat.  SB) See 

June  18, 1878  ?20  8tal.  149,  ace.  3) See 

June  18,  187S  (30  Stat.  IW) See 

June  18.  1878  (20  Stat.  162,  Kr.  16) Sao 

June  18. 1878  (20  Stat  155) See 

Mot.  3,  1B7»<20  S|aL412j Sve 

Jiin«-iU,  1879121  Stat.  36) 8m 

June  7. 1880  (21  SlaU  308) See 

Feb.  24, 1831  (21  Stat.  347) See 

MBy4.  1883(32  Stat.  67) See 

May  ft.  1882  (22  Stat.  68) Seu 


1 


Unmji  II  A. 
Law6  II  a  ta. 
On-icB  IV  E  1  b. 

A  KMT  I  E  4. 

AKNTlBSa. 
Orrics  X  A  3  e  («)  (a); 

CdMllAKD  I  C, 

PruuoiioKKr  VII,    ' 

Is«K»KU  or  MKUT  1 1 

LAualAl. 

AFrit07»tAT(OMH 

l.seAMrnr  I  A  3. 
Anwy  lD3a. 
Pcni.iCMOS'arir  . 
CoKTRn ere XXIII  G. 
AnTRu.a!i  or  Wmi  LX. 
CoMMAsn  V  A  3  R. 

PtiBLK  PKOPEKTT  VI  J 
TxX  III  E.  j 

Annsxrit  1  It  1  n;  ul 
Aa«v  I  G  3  a  (3).        ' 
l.iKii  or  UL'TV  J 1  .\  3; 
I,ix«  or  PtTT  II  A  3; 
L.^«8  I  A  1. 
COMMiN'trjiriose  ilA 
DiMrrus'K  XI  A  H  b, 
Costb,\{tbV1C. 
Rank  111  A.  I 

Arritoi'RiATioKM  XTV,' 

P«r  AM>  ALLOn'ANCBa 

AjoivII  II;  C;  F  1. 
TxHHrroKiKH  III  U. 
IvsioMA  or  MKiur  1 1 

I'L'BUCFUOfKKTT^ 

Armt  JI  C  t. 
Laws  I  a  1. 
Pat  axo  auowj 

Iksjqnu  or  iiKRCT  1  I 
Oii«K«nos  V  B  i;. 
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Mm.  3, 1883  (93  Stat.  «7) See 

Mar.  3.  1883  (22  Slat.  488) S«. 

Mur.S,  lB63(:i2  1^UI.563,  wc.S) Sno 

Mar.  3, 1883(22  Slat.  567) 8e« 

Mar.  3. 1883(22  SUU  SIC) 8« 

Mni.  3. 1883  (22  Stat.  620) Sm 

Am.  18,  J884  (23  Stat.  II) 8«e 

May  1.1884(23  BtaU  17) S« 

May  17, 1884  (23  Stat.  21 See 

May  21,  1884  (23  Stat.  28 See 

July  a,  1«S1  (23  Slat.  103 8«o 

July  6, 1884  (23  SUt.  104 See 

July  6, 18S4  (23  Stat.  100 See 


July  6, 1884  (23  Sut.  U2> See 

JulyO,  1884(23  Stat.  119) 8e« 

Julys.  1884(23  SUt.  L48,  MC.  8) See 

July  &.  1B64(£3  SUl.  IIM,  wc.3) See 

July  7, 1884  (23  SUt.  227) Sm 

t>b.  14, 188i>  (23  SUt.  306) See 

Jail.  S,  1888  m  Stnt.  618) 8co 

Mnr.  3. 1886  (23  Stat.  302] Scq 

May  17.  1886  (24  Stat.  &t) See 

June  30, 1886(24  StivLM) Boo 

D<7c.  20, 1886(24  Slat.  361) Soo 

F«b.  12, 1887(24  Stat.  401) See 

F(ib.  17.  1S87  (24  Stet.  406) Soe 

Feb.  23,  ltt»7  (-.'4  Stat.  644) See 

Mar.  1, 1887  (27  Slat.  436) Sec 

Apr.  24. 1888  (2&  Slat.  M) See 

Muy  1,  1888(26  8141.112) See 

Juno  2Q,  1888(26  Stat.  200) Sm 

Auk.  1.1888(25  Stat.  367) See 

Aug.  11, 1888(28  Stal.  417) See 

Au|C- 11, 1888  (25  SUt.  433,  MC.  S) See 

Aug.  11, 1SS3  (26  Stilt.  424.  *er.  9) See 

Aug.  11,  lSH«(2.iSlat.  42.%,  JKC.  12) S« 

Aug.  27, 1888(20  Hut.  450) See 

Sept.  10. 1888  (26  SUt.  473 1 See 

Sept.  10, 1888  (26  SUt.  474) -See 

Sept. ».  1888 (26  SUt. 484) ..Se« 

Sept.  86, 1888  (28  SUt.  401) See 


Feb.  8, 1889  (36  Stat.  667) See 

Fob.l«.lSBe(26  8tM.«T2) See 

Mar.  l,lSSS(3S8Ut.7TZ) See 

Mar.  l,lS8ff(26  6Ut.T74,  aec.  18} See 

Mar.  1, 1889(29  Sut.TTO) See 

Mm.  2, 1889  (26  SUt.  8U9) See 

Mar.  3.  I8SS  (30  But.  13M) .....See 

Apr.  0,  1890  (28  SUt.  60} See 

Apr.  11, 1890  (28  Sui.  64) See 

Apr.  14, 1890  (26  SUt.  65) See 

June  13,  1800  (28  SUt.  164) See 

June  16,  1890  (30  SIM.  167) Sec 


ItUNM  III  F. 
CoNTRAcrtt  XI  £. 

CoNTIUCTa  VIC. 

I'lvtUAN  KMi-LovKSH  I  D  4;  C  1. 

RmRBMSNT  1  G  3  b. 

PiuvATB  uKirra  I. 

Patkvtk  VII  A 

L'mumrm  I  C. 

CoktiucthXUIA;  B. 

Arhy  11  II. 

TBBKiTuBite  IlIB. 

Pl-uuc  riiorKiiTt  III  V  3;  V  D  1. 

Pcnuc  mopMimf  VI C  1;  VllI  to  IX. 

Anuv  I  E  2  b. 

CoXTKAtrTH  VI  D. 

On-KK  [It  A  6  c. 
DuRftTioM  XVI  D  I  a. 
Navioaui.b  watkrh  I^  IV  G. 
CoMHVMcvTioKa  II  A  I;  2a. 
MiUTiA  XIV  A. 
Army  1  B2bll). 
REnitKUENT  II  A  2. 
('IV1I.UN  lutnorsma  I  D  3. 
AiudvllC. 

Dbsbrtion  XVI  D  1  a;  2. 
COSTKACra  VI  !J 
AneBKCK  I  It  I  k. 
AKNr  I  D  0. 
MiuT»1XBl:  XD. 
ArrKopRiATioHa  I  A. 
CiviuAK  EMru>rKM  I  V  3;  6. 
AiuiYl0  3d(G)(<it. 

Voi.VNTItKH   .\l(ur  1)1  IJ  1. 

Navkiable  watkhs  X  D;  D  1. 
Pcnuir  UD.NKY  I  P. 
NAVinAni.K  vrATiK  V  B  3. 

NAVIOABLB    WAT8R8  X  D. 

Pinur  i-Koi-KiiTr  VII  B  1  to  2. 
CoKTBACTs  VI  C;  VII  F  to  G. 
Navioadlb  watsrb  X  C:  F  2. 
N'.uiiiAtiuc  WATBU  I;  IV  A;  C;  0. 
Navicaolr  watku  I  A  1  a  (1):  VI  B. 
^uLuiiiBH*  Bona  III. 
Puuuc  ritOPKKTY  VI  K  I. 
Navioablb  v\tkk»  III  E. 
Lawh  I  B  5. 
BijiiDiia  IV  K;  M. 
MiiJTABYisamicCTioxlIBl*;  r;3a; 

b;o(l). 
Army  I  (t  3d  (7)  (a)  [21. 
OmciAL  RRcoRoe  I  (j  1  a. 
Militia  XVI  A;  F  to  I  1. 
Mit.mAXVIlt. 
Mii-mAXVIB;  1  6;  J. 
Uebkbtion  XVI  I)  Ho2. 
Link  or  ui  tt  II  A  2  a  (4)  (e)  [1], 
Army  11  B. 
Laws  I  A  1. 

AuTii^uia  or  War  CIII  F  1- 
DiscnARosXIVBI. 
QoVBKKmXTAOBMaBB  II  A  1. 
DnnnoM  XVI A  1. 
DncRAMoii  VI  D  6. 
EHLwniEN-r  I  D  3  b:  o  (IS);  (18)  <<0. 


Juno  Ifi,  1890  (M  SUt.  1B8) See  A^propwatioxs  XX 

Dkhkbtion  V  A;  a  I;  1  b;  B  14  a. 
DiscBAROB  VI  D  1  to  3. 
SllOa*— 12 69 
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Juno  20,  1890{2GSta(.  103) See  Ex 

Aug.  2,  IfiftU  (2IS  Slat,  3lli Seo  Pu 

Aug.  19.  1830  (2tj  Sial.  3-13) See  Ar 

Stpe.  19,  IBM  (26  Stat,  426) See  N^i 

Sept.  19,  1890(2GSlat.  453.  ecc.  4) See  Ni 

Sept.  ]9,1890{26SlftlB.  4.W,eec.  6) See  Nj 

Bopt.  10,  1890  (26  Sui.  4S4,  sec.  7) See  tii 

fipiit.  19.  1890  (26  Slat.  454,  eec.  11) See  Ni 

Sept.  l!i,  1890  (26  Stat.  454.  Bee.  10) See  Nj 

Sept.  19.  1890  (28  Stat.  455,  sec.  12 j Se«  Nj 

Sept.  2(i,  laOO  (26  Stat.  483) See  L<k 

Sept.  27,  1890  (26  Slot.  491) See  Di 

Sept.  30,  1890  (26  Slat.  504) SeeE( 

Ri 

Oct.  1,  1890  (26  SUt.  562) See  As 

Or 
Pa 
Hi 

ItB 

Oct.  1,  1890  (26  Slat.  648) See  Di 

Jan.  13,  1891  {2(i  Stot.  716) See  Mi 

Feb.  9,  1891  (26  Slat.  737) See  Inj 

Feb.  16, 1891  (26  BUt.  763) See  A« 

Mar.  2,  1891  (26  Stat.  824) See  Di 

Mar.  3,  1891  (26  Suit,  978) See  Ap 

Mar.  3, 1891  {20  Slat.  1103) See  Li: 

Mar.  3, 1891  (2(1  Stat.  1110) SoePo 

Feb.  23, 1892  (27  Slat.  825) See  L« 

Mar.  29, 1892  (27  Stat.  12) Beelsi 

July  13.  1892  (27  Stat.  88) See  Nj 

JiUy  16,  1892  (27  Stat- 177) See  Go 

Pr 

July  23. 1892  (27  Stat.  260) See  Iw 

July  27, 1892  (27  Stat.  278) See  As 

Co 
Dm 
Da 
Gn 
Of 
July  28, 18B2  (27  Stat.  321) See  Pl 

Sol 

July  30, 1892  (27  Stat.  336) See  La 

Of. 

Aug.  1,  1892  (27  Stat.  340) See  En 

Feb.  18,  1893  (27  Stat.  461) See  Pa 

Feb.27,  1893  (27  Stat.  478) See  Pu 

Feb.  27.  1893  (27  Stat.  482) SeeAp 

Feb.  27, 1893  (27  Slat.  486) See  E« 

Mar.  1,  1893  (27  Stat  509) See  t'o 

Mar.  3,  1893  (27  Slat.  715,  Bee.  5) SeeO 

Nov.  3, 1893  {28  Stat.  7) See  Mi 

Rs 

July31.1894(28  8(at.  205.  Bee.  21 Sec  Re 

July  31,  1894  (28  Slat.  208).... Bee  Ah 

Aug.  1,  1894  (28  Slat.  216) See  An 

De 

Em 

G 

Mn 

Aug.  6,  1894  (28  Stat.  235) See  Co 

Aug.  6.  1894  (28  Stat.  236) See  Ap 

Aug.  13, 1894  (28  Stat.  278) See  Bo 

Co 
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Aug.  13,  ISM  m  SUA.  279) 8cp  Rosm  V  L. 

Aug.  IS,  1884  (28  Stat.  338) S«e  Naviu.idli  witru  V  ES. 

Ju.  IS,  1895  (2S  Stat.  001) SvrAnur  I  B'.>h<:-). 

Mm.  2, 1«*  (28  Slftt.  788) Sw-Mimtia  XX  A. 

Mar.  3.  laes  (28  Stet.  807} Bee  Itoxiis  11  Q;  V  C. 

Mur.  2. 1885(28  Stat.  BH) Sec  Dk-ieiitio-V  XV!  I)  I  ». 

Mar.  3, 1896 (28  Stat.  SftT) 8o«  DiRriruxc  XVI!  A  4  b  (1). 

Muy  2. 1888  (29  Slat.  473) See  Ixsioxia  or  mbrft  I  A  1  a. 

Mu>'2)l,  1896  {29  Suit.  I1!D) See  Aiuar  I  CI  3  b  (2Ha)  (3]  (6). 

June  3,  ISIW  (39  Stat.  213). 8m  ArPBorniA-rtoNe  II. 

rovTHJn-rs  XllI  E. 

Jiuii!3,  1898(39  Gut.  225) Rt-c  AwitorinATioKn  IX. 

Jan.  21,  1»«7  (29  Sut.  4841 See  Ishionia  or  mkiiit  1  11. 

Feb.  24, 1897  (39  Slat.  693) Sw  biscuiBoe  XIV  A  4. 

VoLUNTKnn  Akmy  II  K  1  a  (I), 

Juno  4,  1897  (30 Stat.  80) See  AprRni-RU-nnvn  IX. 

July  19, 1897(308ttt.m) See  ApfRoriuiTio.-ia  IX. 

Dec.  IS,  1887  (30  Btat.  S3C] Soo  Ai-i-KorrtuTioNti  XllL 

Mar.  IS,  1808 (30 Stat  31(1) Soe4'ivii.[AS-BNri.oTF.K«IIll;3;4;IVA;B. 

Apr.  23, 1898  (30 Stat.  391) See  DiMMuauu  IX  A. 

Enuhtucnt  I  II  2  o. 

Ofticb  V  a  1}  ft. 

IUKKIIB2. 

Apr.  23, 1898  (30  Slat-  363,  eet:  10) Sea  Orrrrs  IV  A  2  d  (3). 

Apr,  22. 1808  (30  .Siai.  3(i3,  UPC.  13) See  Voi.i'sthbr  Abhy  III  A  1, 

Apr .  22,  1898  (30  Slal.  363.  BW.  14) See  Uppke  IV  K  3  a  (1);  V  A  4  b;  o, 

Apr.  20.1898  (30  Kl«1.3(Mt SeeWABi  B3. 

Apr.  20. 1898  (30  Sue.  306,  eec.  a) See  DiscirMNs  IV  B  2a. 

Pat  aku  auowanck  1 1" «  c  (1). 

Rakk  I  11  lb(l). 

May  11,  I8Q8  (30  Stat.  404) See  MmriA  XVI  B. 

May  U,  1888(30  Slat.  406) 8e«  Voluntebu  A«mt  lit  A  I. 

May  28. 1898 (30 Stat.  421) SeeOmte  V  A  T  d  (3)  (a). 

Juno  18, 1898  (30  8ta(.  483) See  DisciruNs  VllI  ()  3  b;  I  1  d;  XtV  D: 

XVI  K  4  c;  6. 

Junv  18,  1898  (30  .SUti.  4S4,  MC. «) See  Dx<>Kttn»»f  V  A;  A  1;  1  a;  VB  IS- 

14  a. 

July  1.  lS98(30  8tai.  83S) See  ArrHurHUTioxa  LV  to  LVI. 

July  7, 1S9S  (30  Stat.  fl53 SmCtvri.iAS'  xurLoraM  I  B  1. 

Julys.  1898  (30  SUI.  722 See  Pithliopropbrtt  VIII  A  4  c. 

July?,  1898  (30  Stat.  721 See  IUvk  1  US. 

Julys  1888  (30  Stut,  730 See  AFPuoi-BUTrosa  I.XIIi  to  LXIV. 

Jan.  13, 1890  (30  Stal.  784) See  Exustment  I  D3d(3|l»(S). 

VoLUNTXEu  Aunr  IV  0  1  ft  (2)  Ifl  (S). 

Feb.  24, 1888  (30  Slat.  890,  aec.  4) SoeOvtUAK  kmi-loteen  1  B  4. 

Btar.  2.  1S99  (30  Stat.  977) 8««  ENUsritesr  I  B  1  a. 

Mar.  8, 1899  (30  Slat.  878) SeeAuMr  I  B4. 

Ei«i.ijrr)««>fTlBlb(l);  I  D  S  <r. 

Mar.  2, 1889  (30  SUt.  979) SeeOrncs  V  A  7  d  (3)  (e). 

Mar.  2,  1899  (30  Stat.  960) See  Voi.untkk«  Aimr  I\'  IH  a  ( 

Miu.  2.  lRtl9  (30  SlaU  981,  KN.-.  17) S«0  IvToiirAv™  I  \. 

Mar,  3,  ISU9  (30 Stat.  1006) SeeBANKlIBl. 

Mar. 3,  1899 (30 SUt.  1073) {)«o  ENu»TMKsr  I  D3d(l)l»{3). 

Omra  V  A  5  a  (2). 

Uar.  3,  1899  (30  Stat.  1 108) See  PuuLfc  PROPsaTy  IV  A  3  a. 

Mar.  3.  1899  (30  Stat.  1121) Sew  Kavihablb  WATKM  I. 

Mar.3, 1899  (30 Slat.  1161,  ecc.  91 Soo  N'AV-t(>ABi.x  irATXita  111  A  1. 

Mar.3, 189B(30SUt.llSl,eec.  1(1) Si>e  Navioarlb  watbrs  I  B;  V;  VA;C. 

Mar.  3,  1899  (30  Slat.  1152.  »ec.  17) .S«ij  N  ArittAats  watkub  IX  B. 

Mur.  3, 1899  (30  Stul.  1154,  woe.  19) See  AnwirRUnoKS  XXXVIII. 

NAVIOABUt  WATXKB  VII  C  1. 

Mar.  3, 1S99  (30  SUI.  1164,  «ec.  20) Soe  ArmopnuTioxs  XXXVIII. 

Navmabli  wATiaa  VTI  A;  C  2. 

Mar.  3.  1899  (30  Stat.  1323) See  Appropriationb  XXXII. 

Mar.  3. 1899  (30 Slal.  1225) See  AppuoiuiA-noss  XVIII. 

Mur.  3. 1899  (30  8taU  1334| SeoTRRRrmittsa  III  B. 

Mar.  8, 1899  (30  Stat.  1377) 8e«  Navioablb  watBM  VC  1. 


L<2)t*)[lJ. 


Feb. 
F«b. 
P«b. 
Feb. 

Fob. 
F«b. 

F«b. 
Feb. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


2.  leOI  (SI  fttat.  748,  wr  1> 

2,  l901(31Sl<il,  7lii,  nee.  6,i. 


Orrtrj!  Ill  tflT^ 

ARMTlti2b(2) 

BoKiM  II  a. 

.\iuty  IU3ft(1)A 

AaxTlIG  1«.     ^ 

0FrireIlIPl;2t 

AitiiviU3d(4)( 

Akiikni^k  1  n. 

Armt  IU3(ir$)( 

Abmv '  "  - 

.\iu(r 

OrriiTE 

OpFH-iillII>3. 

DlMTU^IIOtlVICl 

OmcKinB3ft« 

RbtirgmentIP;  , 

t'oHMANU  V  B4. 
DtNCIIMKiR  VI  D| 

Payano  Aiu>wji)l 

I.NTOIICANT8  II  A 
Mtl-ITIA  XV. 

Pvm.ic  paovnanr ' 
MiLrTARv  iNATRrd 

AlTKorKIATII>!IB  S 

Ahkv  Ui»i>(3>. 
Abskntb  I  B  I  i. 
Akmy  I  <i  3  iI  (8)  ( 

fflVTWAlMH  IV  A.  ' 

Akmv  1  n:ib(2}l 

Dticii-LiNii  X  I  S. 
AxTict.KK  or  1 

LXXXVI  B  1. 
.\  prill)  I'MiATiaxt  n 
An-KorniATHiKR  3C 

NAVIdABLIt  WATSI 
PlHLIC  rHOFCKTv! 

Navkjamlk  WATnfl 
AR)irIB2e(l). 
ArrRoritiATKi!>8  X 
■VrnwriLu.nmta  X 


..Sim 

2;iMl(3l8tol.76li '.'.Sw 

2,  IMl  (81  Stat.  751,  tec.  IS» Sm 

2,  L901  (31  Stnt.  T61.  MC.  10) Sm 

2,  1901  (31  Stat.  753,  soc.  ie> 8c« 

2, 1901  (31  sut.  ns,  wc.  IS) So* 

2, 1901  (31  St«i.  7<H.  »ec.  22) Sw 

2, 1901  (31  Stot.  7M,  ■«!.  2«) Sw 

2,  1901(31  Stat.  756. -se.  27) Sec 

2.  1901  (31  But.  7M.  UPC.  30) S«e 

2,  IDOl  (31  Swt.  76S.  we.  32] S^ 

2.  1901  (31  Stat.  757.  ase.  34) See 

2, 1901  (31  Stat.  7»7,  MC.  36) See 


Feb.  2, 1901  (31  Stal.  7SS.  ner.  38) See 


Feb. 

Feb. 
Mar. 
Mnr. 
Hot. 
Mot. 

Mar. 
Uw. 
Mnr. 
Mar. 

F»b. 
Iby 
3mm 
June 
Jun* 

June 
Juno 


IS.  1901  (31  Stat 
28. 1901  (31  Stat 


7901 See 

810) See 

2.  IWl  (il  Stkt.  896) Seo 

2,  1001  (31  Stat.  Vm See 

a.  1001  (31  Stat.  903i Sea 

3, 1901  (31  Slat  906) »«« 


2.1001 
2.1001 
2,  tOOL 
2,  1901 


|31  Stat.  Oil) See 

131  Stat,  914) See 

i31(!lat.  950) Sm 

1 31  Stat.  951) See 


14, 1002  (32  Stat.  IS) 9m 

13. 1002  (32  etat.  19S) See 

13, 1002  (32  Slat  S42) See 

13. 1002  (32  Stal.  373) Se* 

13.  1902  (32  3l«t.  373,  oec.  B) S«o 


30.  1002  (32  Stul.  £07). 
30, 1802  ^32_SCat.  61Gj. 


.Sm 
.8m 
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Ju.  21, 1903  (Smut  777,  OM.  14) See  Uiltha  VI  A  2  a;  D  1  t  to  «  (6):  C  1 

c  (S);  2  b;  c,  VII  F;  X  A  2;  C:  XI 
A;  B;  D:  Bj  Q;  XVI  E;  XVIII  A;  U. 

Jan.  21,  1903  (32  Stat.  777,  aec.  U) See  Miutia  II  R;  VI  It  I  e  (til;  8  b;cio; 

h:l;kLl;  XIA;C:E:L-.  XVIII  U. 

J»n.  21, 1M3  (32  Stat.  778,  MC-  16) Boo  Mimtia  VI  A  1- 

Jan.  21,  lOOa  m  Sut.  770,  KC.  17) fiee  Mii.itia  IX  A  1;  B  l^XIII  It;  XVII  1. 

Jitn.21, 190S{32  8Utl.77e,MC.  18) S<w  Miutia  VI  D  1. 

J»n.  21, 1903  (32  StftU  779,  eoc.  20) S«-  Militia  VI  A  2  b;  i-. 

Jan.  21, 1903  (32  Stat.  779,  mc.  21) See  Mii-inx  VI  It  1  «  (&);  XII  B. 

Jan.  21,1903(32  8t«t.779,iec.23) St*  Miutia  VI  A  I;  XVII  A. 

Jan.  90,  ma  (32  St»U  783) »«e  Akhv  II  G  1  b:  2  «  (I). 

CoMMAKDlC;  VB8. 

TuRRiTURiBH  Iv  B  S;  2  B. 

l'«h.  H,im(38Stst.a30) 8«H)On-r<-EniDlb:c;2k. 

Hu.  2, 1903 (32 St»t  n?) Sm  AmunniATioNN  XXII. 

MiU.  2, 1903  (32  Stet.  933) See  Militia  VI  A  2  b. 

Mar.  2, 1903  (33  But.  930) See  Co!<TRAcn  VII  ti  3. 

Mar.  2,  1903  (32  St«»t.  942) Swi  Mii-rTiA  XII  A;  II;  XVII  2. 

Mar.  2, 1903{32S[ttl.  062) .See  Prnuc  moxrt  IX. 

Apr.  21,  19(M(33Slal.  22£> Kcu  IUtiubment  I  KloL. 

Apr,  21.  1904  (33 Slat.  226) Sec  Mii.rr*nv  ijiimiicno.s  ITBafl(l). 

Apr.  23. 19«  (33 Stttf.  284) See  MimiA  VI  A  2  b;  VII  <". 

ltEnKEMKMTU'toD;K2toS:  11X4 
b;b(l):c. 

Apr.  23,  ISM  (33  Stat.  285) See  M  run  a  VI  B  2  j;  m. 

Apr.  23,  1904  (33Suii.2li9l See  Dmrbtion  V  A  I  a. 

Apr.  23,  lS»U4(:f3Sut.  5:72)...,. See  Abtilim  or  Wau  1,11  B. 

Apr.  23, 1804  (33  Stat.  274) See  Iksionia  or  mskit  I  A  t«  B. 

MiUTiA  XVIII  A. 

Apr.  27,  l<Kt4  (33Su(.  301) SeoTiciuiiToiuea  III  (i  ], 

Apr.  28,  19(M  (33  8tai.  49fl) See  AprnopiUATjoya  XXVIII. 

Navkiadlc  WATKua  XI  D. 

Apr.  28, 1904  (33Blal.  61$) &«  AnMr  I  (J  3  b  (2)  (a)  (31  [rj. 

Jan.&.  lOOli  (33  StaU  600) See  Kei>  Cross  I  A;  li  B. 

Feb.  3. 1905  (33  Sut.  063) See  Cumtkalth  VII  B. 

F«b.  2D,  1905  (33  SUU  ;2b} See  I-Yao  II, 

Feb.  24,  1906  (M  Slat.  8U) See  Contra nn  XX  C  5. 

Har.  2, 1906  (33  Stat.  82T> See  Appuoi'iuatio^xh  XI. 

Mar.  2, 1905  (33  Rut.  Kill SMiRimHRMavr  I  K  3  a. 

Mar.  3.  lOWl  (33  Slut.  846} 8«e  ArrHonUATioxe  XXX. 

Uar.  3,  IQOS  33  Slat.  S-W) Sre  OrncE  III  E  3. 

Rank  II  C  1. 

Mar.  3, 1906  (33  Stat.  8W> See  CoxTBAcrs  VII  F  2. 

Mar.  3,  1905  (33  Btai.  BM) Sew  Militia  IX  B  1. 

Mar.  3,  I905(33Sut.  1257) See  Co^<TUACTa  XIII  B. 

Peb.27.  1900  (34  Slat.  49) SeeCoimAiTra  XllI  B. 

Mar.  9,  190«  (34  Stat.  50) Sea  Amonturtusa  LVII  to  LVIII. 

OnriuAM  KMrtoraaa  XVI  C 

ConmUCTB  VII  C. 

PuBuo  norsKn  IV  B. 

Mar.  23. 1900  (»1  SUt.  94) flee  NAVinAnn  watcm  I. 

June  12,  1900  (24  Stat.  210) Sm  AppitorniA'noNa  Xi  XI. 

AuiT  10  3b  (2)  (a)  13]  III. 

June  12, 1906  (34  Sut.  245) Soo  HiUTU  VI  A  2  b. 

Jii-,,-  i;?,  lW)(W34  8ttt.W6) KeeMiunA  VI  A  2  a. 

.1 I  \  iiHi'K34  Slat.  249) SooMtuTiA  VII  0. 

Jul..,  12,  i90(i(.HHtat.2Si2) SiNlliunA  XI  1. 

JiiiK.12.HiH.  1 11  Heat.  250) SeeOtMmucre  XIII  C. 

June  12,  H'OiiiU.-^ial.  23«) SeeAaiiv  I  G  3  a  (R)  (dV 

Jiuj«12,ll«MW;n  Stat.  258) Sw  CoxrRAcre  VII  EtoP;  XVI  0. 

Jiin«21,  I'HHii:!!  .Sut.380> Sue  NAviujuiLa  watciu  I. 

June  22, 190e  (34  Slat.  44») Soo  Miutia  VI  A  2  a:  CI  <-(!):  e;  2  a:  VII 

A;  IXB  1;  D:E;0;  11;  XC;E:XIK. 

JuiK.22, 1900  (34  Stat.  4.'J0,  gee.  3> SeoMiunA  VIII  A. 

Jone  26, 190» (34  Slat.  435) See  Aairr  I  0  3b  (1)  (6)  ((). 

June  28, 1900  (34  Stat.  SSai 8«e  ENLmMavrT  I  I)  3  e  (1). 


Ua.Y 
Hay 

May 
&tay 
Mny 
Mny 
Muy 


Uay 
May 
May 
lUy 
Uky 


RlxitTBlTmTC 

2J.  IMS  (SS  Stat.  67; Sec  Ami r  I  G  3  d  (4)  (* 

Dmchaiioic  XVII  IJ. 

RmRKMBKr  I  B  $  < 

11,  1903  (35  Stat.  106) S«.  ApMiopHiiTio.ve  X, 

II.  190«  (35  Stilt,  108) SwdBATl-ITr  1  to  II. 

Miim*  Xr  P. 

Pat  and  au^waxci 
2<l(l)(o).  , 

KmBKUKVT   1    Kfl| 

ll.IU0H(3&8tai.  109) SeeDiMHAROK  X  D.S 

11,  190e(3&Stal.  110) Son  AiiHKM'i;  II  B  !t. 

AutYBAMD«I  AO;B 

n,  190B  (35  Stat.  lU) Sett  Atuit  I  ti  3  <i  (5)  (n). 

11.  190S  (3.')  Stat.  119) SoaRimiKMiKTl  K  5. 

11.  IMS  (3S  Stat.  121) Sm  ArPROP&iA-noxe  XX 

II,  1908  (35 Stat.  122) 8«e  An-ROt^iATtOMB  XL\ 

11.  IWB (35 Stat.  124) Sf«Mii.m*  III  P. 

22.  1908  (3& Stat.  244.  i«c.  4) Spu  Aiiht  I  B  2ff, 

27,  IS08  (36  Stat.  392,  aoc.  4) Seu  Aur  I  G  2  n  (1);  (l> 

OrncBlll  A  lc(l). 

27,  1908  (3G  Stat.  399) SeoMiLRU  I  A;  (';  E;  ir 

27,  1908  (35  Stat.  3^9.  DM-.  3) SiwUiunA  IX  A  2  a. 

27, 1903  (35  Stul.  402,  Mc.  ») 6n>  Umm  VI  B  2  b. 

ST,  190»  (36  Stat.  403) Seo  HtUTtA  VI  A  3  c. 

30. 1908  (35  Stat.  5M) 8«e  CkriLtAM  Bxm>Tau ; 

OuinisXl:  XII  F. 

18. 1909  (35  Slat.  029) ft^n  Mtun*  XVI II. 

19,  1909  (35  Stat.  629,  wo.  II) S<^  Miinu  XVI  D.    ^ 

18, 1D09  (35  Stat.  631,  ROC.  30i Sc^it  Miijtia  XV[  C.   ^M 

18, 1909  (35  Stat.  636,  M-c.  76) Svo  Militia  XVI  D.  V 

S4,  inoa  (36  Stat.  645) gee  CmuAN  xunarmr. 

3,  1909  (35  Stat.  73&) 8«e  GaATi-rrv  1  B  t'>  II. 

3.  1809 (35  Btnt.  737) Si-c RrnnitMewT I  Bflc| 

3,  1009  (35  Sut.  742) SroMri.mA  VI  A  1. 

3.  1909  (:t5  Stat.  747) 8w  App«opfiiATtov«  I.XTi 

3.  1B09  (so  Stat.  T51) S«»HBn«»!KKNr  1  Et  4  a. 

3,  1909  (as  Stat. 830) 8mi  RimitKiiKsT  1  K8e. 

4,  1909  (35  Slat,  IO06) Seo  ArritorBiATtofii  XII, 

4, 1909(35  Stal.  109O.jeCT.13aM<114).8ca  AaMT  II  K  l»l..b.  .  i 
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June  23, 1910  (36  Stat.  604) See  Red  Crobs  I  A ;  II  B  :  C. 

June  25,  1910  (36  Stat.  635) See  N  a  viq  able  waters  X  El. 

June  25,  1910  (36  Stat.  851) See  Patents  III  A;  VII  C. 

June  25,  1910  (36  Stat.  723) See  Apphopriations  LXII  to  LXIII. 

Jan.  19,  1911  (36  Slat.  894) See  Desertion  XX  D. 

Feb.  24, 1911  (30  Stat.  1457) See  Appropriations  XIX. 

Feb.27, 1911  (36  Stat.  957) See  Haviqable  WATBao  X  B  1  a. 

Mar.  J,  1911  (36  Slat.  963) SeellNiPOBii  I  A  1, 

Mar.  3, 1911  (36  Stat,  1047) See  Appropriation b  XVII. 

Mar.  3,  1911  (36  Stat.  1048) See  Desertion  V  A. 

Mar.  3,  1911  (36  Stat.  1058) See  Rank  II  A. 

Mar.  4, 1911  (36  Stat.  1343  See  Contracts  XXIII  H. 

Mar.  4, 1911  (36  Slat.  1452) See  Ctvn-iAH  bhtuitbes  XII  A. 


Appendix  III. 
BEFEBEVCES  TO  THE  REVISED  STATUTES. 

Sec.  183 See  Opfice  III  A  8  b  (1). 

Sec.  189 See  Abut  I  B  6  a. 

CuiifsXIIN. 

Discipline  III  C  2  b. 

Sec.  214 See  Approprutionb  XXXIII. 

Sec.  216 See  Contracts  L  I. 

Sec.  218 See  War  I  C  6  c  (3)  {<)  [2]. 

Sec.  224 See  Dibchaeqb  XiV  B  4 ;  D  1 . 

Laws  I  B  2. 
Sec.  365 See  MruTiA  VI  B  1  c. 

Natioablb  waters  X  E. 

Public  PROPERTY  II  A;  A6;  V;  V  E 1 » 
(2);  VG2. 

Sees.  356  to  367 SeeARHY  I  B  5  a. 

Sec.  365 See  Claims  XII  M;N. 

Sec.  36« See  Clams  XII  N. 

Sec.  848 See  Discipline  X  I  5. 

Sec.  860 See  Discipline  VB. 

Sec.  877 SeeTEBRrroniESlI  A. 

Sec.  882 SeeCLAiHsXI. 

DisciPUNB  XI  A  17  a  (2)  (o)  [1]  [6], 

Sec.  911 See  Territories  HA. 

Sec.  952 See  Pat  and  allow  ancbb  I  B  5a. 

Sec.  1014 See  CoMiCAND  V  A  3  c  (1). 

Sec.  1045 See  Articles  of  War  CIII  E. 

Sec.  1059 See  Claims  X;  XII  Q. 

Sec.  1078 See  AbmtI  B2  c(l). 

Sec.  1094 SeeARMTlDStt. 

Sec.  1097 See  Army  I  B  2  t. 

Sec.  1098 SeeARMT  I  B  2  f. 

Sec.  1099 SeeARMT  I  E  4. 

Sec.  1102 SeeARMT  I  E  4. 

Laws  II  A  1  d. 

Sec.  1104 See  Enlibthrnt  I  A  12. 

Sec.  noe SeeARMT  I  E  4. 

Sec.  1108 SeeENUSTMENT  I  A  12. 

Sec.  lUl See  Rank  I  A  1. 

Sec,  1114 SeoARTiCLBS  op  War  LXXIII  A. 

Sec.  1116 See  Enlistmsnt  I  B  1  a;  D  1. 

Sec.  1116  to  1118 See  Enlistment  I  A  9  f  (5);  B  3  a. 

Sec.  1117 SeeENLiHTMENTi  A9c(l);Bla;lb(3). 

Sec.  1118 SeeEdusTMRNTl  A9c(2);B3b. 

Sec.  1136 See  Appropriations  XXVIII. 

Sec.  1137 See  Retiebment  III. 

See.  1142 SeeARMT  I  E  2  a. 

Sec.  1163 See  Public  money  V. 
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Sec. 
Soc. 

Sec 
Soc. 
Soc 

8m. 
Bk 
Sec. 
Sec 

Sec 


Sec 
Soc 
S«c 


Sec 
8m 


Sec 
B«c 

Sec. 
Sec 


Soc 
Soc 

Sec 
Bcc 
Soc. 
Soc 

Sw: 
Sw 
Sec. 

Sec. 
Soc. 
Sec. 
Sec. 
ficic-. 
Sec. 
Sec. 
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Sec. 
Sec. 
S<^c. 

Sec. 
Sec. 


Bcc. 


1168 SeeCoMiUMD  IlIC. 

1162.............  ^■■"  KvLi.-rrjiicKTl  A  10, 

\W .SroAKwr  IG31)(^)(o). 

MiLrr.vHV  in^ruction  H  B2j 

1101 SniBonuj.  1  O;  l[(i;J;L;  V  A. 

liva SooDiscipuskXITI  A. 

1302 ^ See  Abticim  oi-  Wau  I.XXXVl  B 

DiACiPUKa  IV  B  4;  1  a:  X  K; 

ia» Sm  T>t«-iFiJKit  IV  B3. 

1211 SeelUss  IV  B. 

1212 Sec  KimoKKKNT  I  F. 

1216 Srrt  IxBir.sr*  «r  WKRrr  II  C;  E; '. 

1219 See  Rani:  II  A  2;  B  1. 

1222 SeeAniii-l  E  3  «(1>:  liibfl). 

iiiLniA  III  t';    VI  A  2b. 

OmcBlV  Aitoa. 

122S See  BtrmeMENr  I  a  2  f ;  3  »  (8) 

1231 SeoOmcelVBtoC. 

I22& SwAkhtIICI. 

BoNt'sIVA;!.. 

MiuiAHv  iKtrrKVcnoM  II  B  l| 
2«,  b. 

BETiBBMBNr  I  K  3  (o  4 

1228 SeeO^mnIlI  F  1;  IV  K  1  h, 

1228 SeoDit«M-n..vXX  D;E;F. 

DluCRAROIlXX  It. 

Ehusthknt  I  B3b. 

0f7icBlV!:2ft. 
1230 SeeDsMKiinoxXXF. 

I>iiu:iruHBlIIB2a:  b;  XIV  R  2, 

1231 ^t 8e«  Pay  AXDAUAWANCBsICSbl 

123! 8««Ait»ilCl. 

U37 SeePfltvATB  PBBTsIX. 

1241 SeeNAVKiAULB  watbiis  X  l-'3. 

Pirni.ic  I'lioi-KRTV  IX  A  lo  B. 

Tax  IIIU. 

1342 See  Pav  akv  AUXtWAXCsa  II  A3«(4] 

1243 SeoAn«r  IG3»<2). 

RbtikemintI  A  1  B;b. 

1244 8eeAKi«vlG3)i(2t, 

1248 SeoRKnnridKSTi  BUb(2). 

1346  to  law 8m>  REmtEMEST  I  B  1  tl   2). 

1248 i^ .Bee  Rbtirbmbnt  I  B  1;  t  bi 

dO). 

1249 6««Bimii«iiitxTlBlb(n(«>;(6). 

12&1 ...., e«e  RBnBBMBNt  I  Bl  a(l):  3  ». 

12&2 BeeDi»C[ruNBlI  D3. 

IlKTiKKueirr  I  B3a. 

I2S3 ..BoeRRTiiiEMiiN'rl  S  toO. 

1266 ....SeeRmBBtiKNTl  B6e(2). 

1286 BctRrriMMESTl  G  2  b. 

128T Boc  RiiTi««MK.'*T  I  B6e(2), 

nr,0 PeeRenKEHEKTlO. 

1262 .See  Pat  asu  aluowancis  TBS** 

1385 g.*  AnsKXt-K  I  Iil([(2)(ii);ln(l);  ff 

1270 See  Pat  and  au/ivamcbn  I  B  7 

137& SeoRBTiKKHCKTl  N  3. 

1382 See  Ekluttmkst  I  D  1. 

1284 .'!w  Evu»fT«n\T  I  D  I. 

1285 .See  Inaioxla  or  mbrit  II  1, 

1287 See  1'at  axd  auuwakcbb  I  0$i 

CovTKAcre  XlII  A. 

1288 8«>eWA«IC]ld(l). 

1290 ,...i .SocPav  axo  AUOWANCK0  III  Oj 

(3>;(<). 

1294 , 8e«IxstaNU  op  MEnrr  HI  R  t. 

Pay  aku  ALU>«'AfCBtt  II  A  1 1 


'HZ. 
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See.  129fl See  Pat  and  allowances  HAS  a  (4)  (rf) 

Sec.  J302 See  Pay  and  alix>wancbs  II  A  3  b  <i)  (a) 

[11  [") 

Sec.  1303 See  Pat  akd  allowances  II  A  3ft  (4)  (a). 

Sec.  1304 See  Claims  XIIG. 

Public  phoperty  I  F  4. 
Sec.  1305 See  Approphlations  XXXIII. 

Dehertion  XIV  E, 

Sec.  1308 See  Afpbopbiations  XXXIII. 

Sec.l31& SeeARMYl  Dla  (2);(2)  (o)  [1];  [2][a];(fc) 

[i];W. 

Sec.  1317 See  Army  1  D  1  a  (1);  (2);  (2)  (6)  m;d. 

Sec.  1318 SeeARHTlDlbh). 

Sec.  1325 SeoABiiTlDld{2);{3);2b. 

Sec.  1330 See  ABBEWCElBlg(l);{2). 

Sec.  1343 SeoWARlCSd;  8a(3)(<). 

See.  1345 ..See  EioHT-BonR  lawVII. 

Sec.  1351 SeeDiBciPLiNBXVH  A4g(l);(2);(3). 

Sec.  1352 See  Discharge  II  B  2  a. 

EKuamENT  I  D  3  c  (6);  (14). 

Sec.  1547 See  Laws  II  A  1  a. 

Sec.  1642 See  Militia  I  C;  E. 

Sec.  1658 See  Articles  op  War  LX  E  2. 

Sec,  1661 See  Appropriations  V  B. 

Militia  II  A  1;  III  B;  VIA2c:B1b 
(51;(e);01b;c{l);(3);d;f;hjj;2ft;c; 
VnA;B;F;IXBl;E;XE;  XI  F; 
H;M:N;  XIIB;  XIVB;  XVI  I;  I  3; 
XVlil  A, 
Sec.  1757 See  Army  IG  3d  (4)  (c). 

OmcBlII  A6a(l). 

Sec,  1758 See  Oppice  in  A  8  b  (2). 

Sec.  1763  to  1765 See  Citilian  employees  X  A. 

Sec.  1764 See  Civiuan  bmplotbbs  X  C. 

Sec.  1765 SeeARMT  IG3b(4)((0. 

Civilian  employees  X  C. 
Sec.  1766 See  Government  aoehcirs  IDS. 

Pay  and  auawahcbs  III  B  2. 

Public  money  IV  lo  V. 

Sec.  1791 SeeFLAOl. 

Sec.  1792 See  Flao  I. 

Sec.  1860 See  Oppice  IV  A  2  d  (2). 

Sec.  1876 See  Clams  XII  M. 

Sec.  1892 See  Articles  op  War  XCVII  C, 

Sec.  IBIO See  TERRrrowEH  II  A. 

Sec.  1996  wid  1998 See  Desertion  X  A;  XIV  B;  XV  E  1; 

XV  F. 

Enlutment. 

Discipline  X  A  1. 

Sec.  1999 See  Desertion  IX  M. 

Sec.  2082 See  AaMV  II  C  1. 

Sec.  2139 See  Intoxicants  II  F:  III  Al;B, 

Territories  III  E. 

Sec.  2140 See  Intoxicants  III  C  2;  D  1. 

Sec.  2147 See  Army  lie. 

Sec.  2150 See  Army  II  C;  D. 

Intoxicants  III  C  I. 

Sec.  2151 See  Army  lie. 

Sec.  2152 See  Army  lie. 

Sec.  2165 SeoAuENlII. 

Sec.  2166 See  Militia  XIX  A. 

OmcEllIAlb(l). 

DlBCBAROE  VI  D  4. 

Sec.  2190 See  Army  II  CI. 

Sec.  3473 See  Pub uc  honey  IX. 

Sec.  3474 See  Puauc  money  IX. 


S«c.Sf75 SeePcauc  KONBrlX. 

g«c.M7e -.SeePpBuc  MO.VEr  IX. 

Sec.  8477 SeeCoi«micrT»  XiV  to  XV, 

Sec.  3180 See  Claims  XII  A. 

Sn-,  Ma3 SmW*bI  C«c(2). 

S«.-.  3617 -., , SeePtrauc  mpkct  I  to  II:  XI. 

Sep.  3618 S*ePu»iJC  moset  I  U>  II:  II  »:  XI 

Pdruc  PKorERTT   t   A   4;  tx 
3  to  4 

Sec.  3620 See  Pc»uc  iioset  II  A;  III  lolV. 

Bee.  3621 ,„...,.. ..^. »~ See  AprsorauTioxs  VII. 

Sec.  3622 „„ v........^ See  Akticle8  oi-  W*»LX1ICS. 

S«c.363B i^»...^ Se«  ArraoPHUTioNS  MI. 

Sei?.364g ..i «. See  CoxraAins  XII. 

Sec.  3651 - See  C«VTiiA<T9  Lll. 

PlTBUO  MOXET  Mil, 

Sac.  3878 - See  AirsofTUiTiosg  JI;  IV; 

Sec.  3079 See  AppaopwAiiDsell;  IX. 

CoxTUCTS  XIII  A;  B;  E. 

Sec.  3689 S*e  SotuiERs' Hoxs  1  F. 

So.-.  3600 See  .IrreoFSi.iTioss  V  to  VI. 

Miimi  X  A  I. 

See.  3700 - SeeCosTiLi<T9llI  tolV;  VI  A;  VI 

B;  C;D:  G  Ii3;H.  ^ 

Sec.STW - ---See  EhBTUUKB  XVII  A4g{2).^ 

Laws  IB  5.  H 

Sac.  3732 See  CovTttAiTrs  XIII  B;C;B.     ■ 

ArrttopRi-MioKa  II;  IX.        ^U 
Sec.  ^733 See  Afproi-rutioss  11;  IX.       H 

CO.STIULT  XIII  D-  ■ 

Sec.  37311 See  Apphopriatidn-s  HI.  ^^ 

Navig.ible  waters  X  D. 
PirBUcPaoPEinTlI.\loB;  IVj 

Sec.  3737 See  AimcLEa  o?  War  LXII  D. 

CO.NTBACTS  XIV  TO  XV. 

Public  paopeBTT  MI  A  1. 

Sec.  3738 See  Eioht-bocr  law  1;  IX. 

Sec.  3739 BeeCosTttArrsXVloX\'T. 

Sec.  3740 SeeCosTR-tcrs  XV  lo  XVI. 

Sec.  3741 SceCosTHACTsXV  to  X\1. 

Sec.  3742 See  Costr-*cts  X  V  to  XVI . 

Sec.  3744 See C<in tracts   XI   A;    C;    XVI; 

XVllI. 

PUBUC  moFRETT  \^I  A  6. 

Sec.  3746 See  Contiucts  XVII. 

OrncBlII  ASb(2'». 
Sec,  3748 Sec  Command  V  A  3  e. 

MlUTLl  II  D. 

Public  PROPERTY  IX  B  2. 

Sec.  3828 See  CoNTiucra  V  lo  VI. 

Sec.  4661 See  Public  PROP ERTY  V  G  3. 

Sec.  4687 See  Army  IT  C  1. 

Sec.  4700 SeeLrvBOfDc-n-II  A  2  a  (4)  (a)  f; 

Sec.  4745 See  Soldiers'  Home  IE. 

Sec.  4747 See  Pe.msion-s  II  A. 

Link  of  tutv  II  A  3;  3  a  (2);  I 

Sec.  4788 See  Linb  opduty  II  A  3  b. 

Sec.  4790 See  Linb  opdutv  II  A  3  b. 

Sec.  4824 See  Soldiers'  Home  I  A. 

See.  4836 See  SounEiia'  Home  TI. 

Sec.  4843 See  iN-SANrrv  I  A;  A  1;  2;  3;  B  ]-2 

Sec.  4852 See  Insasitt  I  A  2. 

Sec.  4870 See  Psmuc  propehtt  H'  A  1  ■  (1) 

Sec.  4870  to  4872 See  Public  r rope rt.-  IV  A  1  b. 

Sec.  4871 SeePuBucpROPERTi-  IV  A  I  »(1); 

Sec.  4872 See  PuBLtc  FROPEimf  IV  A  1  a  (2); 
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Sec.  4874 See  Public  pkopertt  IV  A  3  a, 

Sec,  4878 SeePuBucpROPBRiYlI  A6c;IVA  lb;4». 

Sec.  4881 See  Pubuc  troperit  IV  A  3  b. 

Sec.  5281  to  5291 See  Army  II  K  1  a. 

Sec,  5287 See  Army  II  K  1  c. 

Sec.  5297 SeeARMTlID;  F  1. 

Sec.  5298 Seo  Arht  II  D;F  1;I  G. 

MlLTTIA  I  E. 

Sec.  5299 ■ See  AHMYlIFljie. 

Sec.  5300 See  Arut  II  I  1. 

Sec.  5339 See  Discipline  II  D  1!  a. 

Sec.  5339  to  5342 See  DiaciruNB  VIII  D  4. 

Sec.  5388 See  Puhlic  pbopbrtt  III  H  3, 

Sec.  5391 See  Pubuc  property  V  H  I  b. 

Sec.  6392 See  ENUSTMEtrT  I  A  2  a. 

Sec.  6438 See  Arkt  I  B  5  b. 

Militia  II  D. 

Pat  and  allowances  II  A  3  a  (4)  (a). 

Sec.  5439 See  Desertion  XXH  A. 

Sec.  5455 See  Debbrtion  III  E. 

Sec.  6488 See  Appropbiationb  VII. 

Articleb  o»  War  LXII  C  2. 

Public  money  II  A. 
Sec.  6490 See  Approprlations  VII. 

Discipline  XJI  A  12  b. 

Sec,  5491 See  Articles  op  War  LXII  C  3. 

Sec.  6495 See  Articles  of  War  LX  A  4. 

Sec.  6497 See  Appropriations  VII. 

Sec.  5498 See  Claims  X. 

Retirement  I  G  2  a;  II  B  2. 

Sec.  5586 See  War  I  C  6  c  (3)  (R 

Sec.  6596 See  Public  property  IV  A  1  a. 

Laws  I  A  3. 


Appendix  IV. 
EEFEBEirCES   TO    THE  ABTICXES   OF  WAA. 

Art.  2 See  Enlistmbnt  I  A  2;  2  a. 

Ofpice  hi  a  8  b  (1). 
Art.  3 See  Articles  of  War  III  A. 

Discipline  XII  B  3  i. 

Enlistment  I  A  9  t  (^. 
Art.  4 See  Articles  of  War  XLVIII  B. 

Dibcharoe  III  D;  XI  B  1;  XIII  E  2; 
XIVAl;  XVDlb;  XX  D  2. 

Retireuent  II  F  3. 

Art,  6 See  Discipline  XII  B  3  i. 

Art,  8 See  Articles  of  Was  VIII  A. 

Dibcipune  XII  B  3  i. 

Art.  11 See  Absence  I  C  4  a. 

Art.  13 See  Discipline  XII  B  3  i. 

Art.  14 See  Discipline  XII  B  3  i. 

Art.  16 See  DisaPLiNE  XII  B  3  i. 

Art.  17 See  Pay  AND  allowances  II  A3a<4)  (a). 

AhticlebopWarXVII;  LXII. 

W0RI>S      AND      PKRASEB,     '  'ACCOUTER- 

nents." 

Art.  18 See  Dibcipmnb  XII  B  3  i. 

Art.  19 See  Articles  op  War  XIX. 

Art.  20 See  Articles  op  War  XXI  A;  XXII  A. 

Dibcipunr  II  D  13  a;  17  a. 
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Art.21 See  Articlss    o?  War   XXI;   XXII 

LXXXIII  D  1;  XCVIl  A;  E;  C! 

Disc-iPLLVK  II  D  U  a;  20;  VI  < 
VIII  D.4;  XII  A  6  c;  8  »  (1); 
(3);(3)(al;  XVI  E2. 

Private  debts  VII. 

Wonoa  AND  pHHASEa,  "O^picsb. 
Art.  22 SeeA«Tici,Ea  o?  War  XXII;  XCVII 

DisciPLiKB  XII  A  6  c;  XIY 
(1)(6). 
Art.  24 - See  Armv  II  D. 

Articles  or  War  XXIV. 

Command  VI  A  1  a. 

Discipline  I  D  1, 

Art.  SS See  ABTicLEa  or  War  XXV, 

Art.  2S See  Articles  op  War  XX VI. 

DisoplisbXII  B3  i. 

Art.  27 - SeeDisciri.iNEXlI  B  3  i. 

Art.  28 See  Discipllne  XII  B  3  i. 

Art.  29 See  Articles  of  War  XXIX. 

Art.  30 Beo  Aktiuleb  op  War  XXX. 

Discipline  XVI  A  1;  D. 
Art.  32 See  Adsenie  1 1  B  2;  4  a  (H, 

AancLEa  of  War  XaXH;  CII  J 

Art.  33 ,--r - See  Akticles  of  War  XXXII  A;  B 

Art,  38 p,,.,r,t.«. BeeDiBciPLiKE  V  D  6;  XI  A  8;  XII  A 

ea;B2d;3i;  XIVE»a(U>. 

AnncLM  OF  Was  XXXVIIi.  U 
Art.  36 See  Articles  OF  War  XXXIX.      ■ 

DiaciPLiVE  X II  A  10  a.  H 

Art.  40 See  Articles  of  Wab  XL.  ^| 

UiaciPLiNE  XIV  E  9  a  (12)       ^ 
Art. 42 ,. SeeABncLEBDFWARXLH;  CA;  CU 

DiaciPLiKE  XV  F  2. 

Art.  45 , See  Anne  LBS  (IP  WarXLV. 

Art. -16 SeeAiiTiCLEaopWARXLVI. 

Art.  47 See  AiiTicLEa  op  War  L  A. 

Art.  48 SeeAancLEa  of  War  XLVIII;  CU 

F4. 

Discharge  XIII  B  1. 
Art.  60 SosDiscipusbXII  D  3i, 

Articles  op  War  L, 

Desertion  1,X  Ij  Xil  A  1. 

Art.  51 See  Articles  of  War  LI. 

Art.  52 See  Articlbbop  War  LII. 

DiacirLiKB  VI  G  2. 

Art.  53 See  Discipline  VI  G  2. 

Art.  54 See  Articles  op  War  LIV. 

DisctPLtNBXIIBSi;  XVIIElf. 
Art.  58 See  Articles  of  War  LVIII;  XCV 

DiaciPUNB  II  D  15  a;  XII  B  2  i- 
E8a{13)(a);(i). 
Art.  59 Sec  Articles  OP  WAR  LIX;  CII  I. 

Command  V  B  2  a;  b. 

Discipune  XII  B  3  i. 

Art.  60 SeeARTicLEaoF  War  XVII  B;  LX;  ] 

B;  XrVIIB;  CllIC. 

DiecHAROB  XXII  A;  B. 

Discipline  II  A  lb;  II  D  16a:  b" 
2c;  Villi  Ic;  XI  A  18;  XII  A 
Art.  61 SeeAHui'IA2a(2|. 

Articles  OP  War  LXI;  I.XII  D. 

DistiPLiNE  11  D  17  a;  18  a;  19-  \ 
c;  H  5;  XII  A  Q  b;  c;  11  ■;  J 
XIV  ED  a  (H). 

Private  Debts  V. 
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Art.  62 See  Abmy  I  A  2  a  (2>. 

Articles  of  Wab  XVII  B;  XXI B;  D: 
E  1;  XXII  A;  C;  XXXII  C;  LX  C; 
LXII;  XCVIIE;  CII  C. 
Discharge  XII  D  2;  XV  A  3. 
DiBciFU\B  II  D  3;  4;  6;  13  a;  18  a  to  d; 
20;VniD4;F  1:  2;  IX  LI;  XH  1; 
XI  A  8;  XII  A  6  c;  8  a  (3)  (a);  12  •; 
b;  B  3b;  4  b;  XVF2;  XVIIB  1  a;  b. 
Phivatb  Debts  V. 

Art.  63 See  ARMr  r  G  3  d  (4)  (c). 

Articles  of  War  LXIII. 

Art.  64 See  DiBCiPLiNB  VIII  B. 

Art.  65 See  Articles  op  War  LXII  C  17;  18:  D: 

LXV 
DisciPii.vE  XU  B  3  i;  XIV  E  9  a  (U). 

Art.  66 See  Articles  of  War  LXVI. 

Art,  71 See  Articles  op  War  LXXI, 

Art.  72 See  Articles  op  War  LXXII, 

Discipline  III  B;  G  1;  XVI  C. 

Art.  73 See  Articles  op  War  LXXllI. 

Discipline  III  Gl;  XVI  C. 
Art.  75 Sec  Articles  op  Wab  LXXlI  A;  LXXV. 

DlSCIPLI-VB  XV  C. 

Art.  77 See  Abticlss  OF  War  LX  E  2;  LXXVIL 

DisciPLiNB  XV  H  3. 

Art.  78 See  Articles  op  War  LXXVIII. 

Art.  82 See  Articles  op  War  LXXXII. 

DisciPUNE  XVI  B  1. 
Art.  83 SeeARTicLESopWAKXXXAjLXXXIII. 

DisciPUSB  XIV  E  9  c. 
Art.  84 S«cAhticle80p  War  LXII  D;  LXXXIV. 

Discipline  XV  El. 

OmcB  III  A8b(l). 
Art.  86 See  Akticleb  op  War  LXII  D. 

Discipline  VI  G  2;  XV  E  1. 

Opficb  mA8b<l). 
Art.  86 See  Abticlbs  of  War  LXXXVI. 

DiaciPUNB  VIT  C2. 
Art.  88 See  Ahtici-ks  or  War  LXXXVIII. 

Discipline  VII  0  1;  XIII  C  2. 

Art.  90 See  DisctPLiNB  IV  C  2  a;  K;  XH2;  XIV 

&  9  a  (6). 
Art.  91 See  Articles  of  War  XCI. 

Discipline  XI  A  17  c. 
Art.  93 8«e  Articles  of  War  XCIII, 

DiBciPUNE  X  A  4;  XIV  E  9  a  (16). 

Art.  « Sea  Articles  op  War  XCVI. 

Art.  97 See  Articles  of  War  XCVII. 

Desertion  XCI. 

DiBciPLtNB  XIV  E  9  a  (17). 

Art.  98 See  Discipline  XII  B  3  h. 

Art.  99 SeeDtscHAROB  XX  B. 

Ofmce  IV  E  2  a. 
Art.  100 See  Articles  op  WabC. 

Discipline  XV  D4. 
Art.  102 See  Articles  op  War  CII. 

Discipline  XII  B  I  a  (lUft);  XIV  K 1. 

Art.  103 See  Articles  op  War  XXX  B;  XLVIII 

F;LXEl;LXII0  6;CIII. 

Dbsertion  Vf7;7a;  b;XD;XXE. 

Discipl[neIID9;XVID;XVIIA4c. 

Retirement  I  B  1  c  (1). 
Art.  10< See  Articles  OF  War  LXXII  A;  CIV. 

DisciPUNB  IV  M;  XIV  A  1;  C;  E  3. 


Art  IM      See  Abticles  or  Wah  CVI. 

DisciPUNF.  XIV  H  1  a;  4. 

OvnCB  IV  E  1  a. 

Art  107 See  Abticlks  or  Wab  LXXIII  A  2, 

Art.  109 SeeDisfiPLisK  IV  M;  XIV'  A  1;  C: : 

B  1. 

OrricE  IV  E  1  ft. 

Art.  Ill See  Articles  op  War  CXI  A. 

Art.  112 See  Articlm  of  War  CXII, 

DtaciPUNE  XVII  A  4  ©. 

Art.  113 SeeDisciPLiNB  IV  M;  XIII  A. 

Art.  in 8eeAR»(YlG3aH)(a)ni. 

Articles  ov  Wab  CXIV. 

Diacu-i.isE  XIIl  A. 

Art.  115 Seo  A»TicLF-'i  OF  War  CXV. 

Art.  119 1 See  Abticles  OF  Was  CXIX. 

Art.  121 See  Articles  of  War  CXXI. 

DiacrPLiNB  XI  A  13. 
Art- 122 See  Articles  oc  Was  CXXII. 

Comma.no  V  B  ^. 

Art.  124 - SeeMruTU  VI  B  2  b. 

Art.  125 SeaAnTicLEB  or-  War  CXXVTI  A. 

An.  136 See  Articles  OF  War  CXXVI;CXxn 

Art.  127 SeeAHncx.eBOFWARCXXVIA;CXX 

Appendix  Y.  ^^^^ 

EEFEEENCES  TO  THEATIES  AND  CONVEirTIONS  OF  TKK  mm 

STATES.  ^ 

China:  Axt  9.  Teace  protocol  Binied  Sopt.         ^^^^H  ^^^^H 

7,  1901,  between  Cliinit  and  Ihe  Powers         ^^^^F  ^^^^B 

(S.  Doc.  No.  357,  Gist  Cung.,  pi,.  200ti- 

2012) See  Army. 

Cuba:  Art.  3.  Treaty  withOubaotMay  28, 

1903  (33  Stat.  224B) See  War  1  0  8  c  to  d. 

Mtxico:  Art.  2.  Extradition    treaty    with 

Mexico.  Dec.  11, 1801  (12  Stat.,  1200).. See  Extbadition  II  A;  B. 


Appendix  VI. 
EEFEEEirCES  TO  THE  ASMY  REGULATIONS,  1910  EDITIOl 


Par.  51 See  Absence  I  B1  t. 

Par.  58 See  Absence  I  B  1  d. 

Par.  65 See  Absence  I  B  2, 

Par.  75 See  Civu.  AUTHORtriEB  1  B  1;  2. 

Par.  S7 SeeRF-TiREMENTl  I. 

Para.  lOa  to  113 See  Absence  I  C4  a. 

Par.  121 SeeDESERTiON  VF2a(l);7;18. 

Par.  127 Soo  Desertion  VD.'J;  3a;  b;c; 4:  4«;E 

Pare.  127  to  131 See  Desertion  V  E  5. 

Par.  147 _ _See  Discharge  XI  A  2, 

Far.  156 See  Dischakoe  XIII  E  1. 

Rir.  1S9 See  Discipline  III  CI  a. 

Par.  195 See  Ahjiy  I  G  3  a  (1)  (ol. 

Par.  273 See  Ahht  I  E  1  b. 

Par.  37G SoeARuvIElb. 

Par.  318 See  GavE&NUBNT  AOENCiBa  II  J  3. 

Par.  321 See  Goveb(Oient  aoencibs  I  D  2;  3. 
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Par.  331 See  GoTEKKitBKT  AOSNciEe  III  B  1;  X. 

Par.  351 See  Govbbnmkut  AosNnsa  I  A, 

Far.  357 Se«  Intoxicants  II  B. 

Pare.  493  to  498 See  Abmt  II  F  1. 

Pm,  636 See  Costracts  XLIX. 

Par.  543 See  CoNTaAcrs  XI  F. 

Par.  548 See  Contkacts  XI  B. 

Par.  558 See  CoNTaAcrs  XVI  F. 

Par.  575 See  Bonds  II  G:  J. 

Par.  577 See  Bones  HIE. 

Laws  II  A  I. 

Pat.  581 See  Bonds  I  M  13. 

Par.  583 See  Bonds  V  G. 

Par.  685 See  Bonds  V  K. 

Par.  589 See  Bonds  II  N. 

Par.  603 See  Contracts  XV  to  XVI. 

GOVERNUENT   AOBNCIES   IE. 

Par.  663 See  Con  tracts  L. 

Par.  665 See  Governuent  AasNcua  II  J  T. 

PUBUO  UONET  II  B  S. 

Par.  690 See  Pubuo  money  IJ. 

Par.  691 See  Public  monet  IJ. 

Par.  604 See  Public  koney  X  to  XI. 

Par.  742 See  Eioht-houb  law  III;  V. 

Par.  799 See  Absence  I  C  4  a. 

Par.  838 See  Claims  XI. 

Par.  866 See  Enustubnt  6  3  c. 

Par.  869 See  Bnlibthent  I  A  9  f  (7)  (a). 

Par.  876 See  Enustment  I  A  8  b. 

Par.  937 See  Disoifunb  I  D  1. 

Par.  958 See  Articlbs  or  War  CXII  A  1  c. 

Par.  970 See  Articles  opWarLIXL2. 

Par.  977 See  ComiAND  V  A  5. 

Par.  982 See  Discipline  XIV  E  9  g. 

Par.  986 See  Pat  and  allowances  I  A  I  c;C  1. 

Par.  1012 See  DisciPLiNB  V  G  5. 

Par.  1013 See  Discipune  V  G  6. 

Par.  1060 See  Government  AOBNCiEB  II J  10. 

Par.  1224 See  Abmy  I  G  3  b  (3)  (a)  [3]. 

Par.  1241 See  Gratuity  IV, 

Par.  1281 See  Articles  or  War  LXI  B  15. 

Pat.  1406 See  Words  and  phrasss;     "repdtablm 

PERSON." 

Par.  1461 See  Apphopeiations  XXIX, 

Par.  1495 See  Government  aoencibs  VI. 

Par,  1496 See  GovERHMErrr  aobncieb  VI. 

Par.  1498 See  Claims  VIII. 

o 


Univ.  of  michiqan. 
JUL  8  1912 
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